Missouri  Attorney  General's  Opinions  - 1939 


Opinion 

Date 

Topic 

Summary 

1-39 

Mar  27 

ELECTIONS. 

County  superintendent  of  schools  need  not  file  declaration  of 
candidacy. 

1-39 

Apr  12 

HEALTH. 

SALARIES  AND  FEES. 

Appointees  of  State  Board  of  Health  are  not  allowed  additional  pay 
for  grading  of  examination  papers. 

1-39 

May  17 

INHERITANCE  TAX. 

1.  When  the  estate  of  any  deceased  person  has  not  been  appraised 
for  inheritance  tax  purposes,  the  probate  court,  or  any  interested 
person,  may  make  application  to  the  probate  court  to  reopen  said 
estate  for  the  purpose  of  determining  its  clear  market  value  so  that 
an  inheritance  tax  may  be  imposed  upon  the  interests  of  property 
transferred.  2.  The  statute  of  limitations  does  not  apply  to  collection 
of  inheritance  taxes  until  such  time  as  the  taxes  have  been  duly 

assessed. 

2-39 

July  10 

CITIES  OF  THE  FOURTH 

CLASS. 

COURTHOUSES. 

Two  questions  of  extension  of  boundaries.  Right  of  County  Court  to 

sell. 

3-39 

Feb  2 

COUNTY  DEPOSITORIES. 

Contract  made  by  County  Court  with  County  Depository,  which  has 
duly  qualified,  prior  to  Laws  of  Mo.,  1927,  page  502,  binding  and 
legal  until  expiration. 

3-39 

Sept  9 

ASSESSORS. 

May  be  removed  by  county  court  for  failure  to  perform  duties  and  a 
successor  appointed. 

5-39 

Mar  2 

TAXATION. 

SALES  TAX. 

Municipal  corporation  is  a user  and  consumer  of  tangible  personal 
property  bought  by  the  corporation  to  be  used  upon  W.P.A.  projects 

and  is  liable  for  the  sales  tax  therefor. 

5-39 

Mar  15 

TAXATION  AND 

REVENUE. 

When  a petition  for  correction  and  abatement  of  an  assessment  of 
income  is  filed,  collectors  are  not  to  certify  taxes  to  the  State 

Auditor. 

5-39 

May  10 

CITIES  TOWNS  AND 

VILLAGES. 

AUTHORITY  TO  PASS 

ORDINANCES. 

The  officers  of  a village  may  pass  ordinances  regulating  peddlers. 

5-39 

May  16 

CRIMINAL  PROCEDURE. 

Return  on  death  warrant  may  be  made  to  circuit  clerk  if  court  not  in 

session. 

5-39 

June  6 

CONSTABLES. 

(1)  May  serve  anywhere  in  state  warrant  issued  out  of  any  justice 
court  in  county;  (2)  May  arrest  without  warrant  if  sees  offense 

committed,  or  with  warrant  if  he  has  one,  and  cause  prisoner  to  be 
arraigned  in  township  where  offense  was  committed,  if  a 
misdemeanor  if  felony,  may  cause  prisoner  to  be  arraigned  anywhere 
in  county.  (3)  If  represents  himself  to  be  deputy  sheriff,  and  hold  no 
such  commission  is  guilty  of  impersonating  an  officer.  (4)  Cannot 
charge  fee  for  service  he  does  not  perform.  (5)  His  duty  to  take 
prisoner  before  justice  if  warrant  of  arrest  was  directed  to  him. 

5-39 

July  26 

TAXATION. 

COUNTY  COURT. 

The  county  court  has  authority  to  settle  excessive  taxes  by  reducing 

assessment  down  to  the  fair  valuation  as  of  the  date  the  taxes  are 

assessed. 

5-39 

Sept  6 

MARRIAGES. 

RELEASING  OF 

MORTGAGES  SECURED 

BY  SERIES,  NOTES  OR 

BONDS. 

Mortgages  or  deeds  of  trust  providing  for  issue  of  series  of  notes  or 
bonds  aggregating  $100,000  or  more  and  given  by  public  utility  not 
under  jurisdiction  of  Public  Service  Commission,  may  be  released  in 
accordance  with  the  provisions  of  Section  3083,  Laws  of  Mo.  1933. 

6-39 

Jan  12 

COUNTY  COURTS. 

CONTRACTS  BINDING 

SUCCEEDING  COURTS. 

County  court  may  appoint  a superintendent  of  a poor  farm  for  a 
term  extending  into  that  of  their  successors  in  office  provided  there 

is  no  fraud  or  collusion  in  connection  with  such  contract. 

6-39 

Jan  26 

OFFICERS. 

Excess  fees  - recovery  may  be  had. 

6-39 

Sept  7 

BOMBING. 

Approved  form  of  information  for  destruction  of  buildings  by 
explosives. 

6-39 

Oct  10 

CONSERVATION 

COMMISSION. 

Agents  are  entitled  to  certain  fees  under  Section  8287  for  making 

arrests. 

8-39 

Nov  18 

MARRIAGE. 

A marriage  in  Missouri  between  a man  of  twenty-one  years  of  age 
and  a woman  of  sixteen  years  of  age  is  voidable. 

9-39 

Jan  19 

COUNTY  COURTS. 

EXECUTING 

CONTRACTS. 

SIGNING  WARRANTS. 

FACSIMILE 

SIGNATURES. 

County  courts  may  appoint  agent  to  execute  contracts  or  each 
member  of  the  county  agreeing  to  the  contract  may  sign  it.  The 
elected  presiding  judge  or  acting  presiding  judge  may  sign  county 
warrants.  The  county  judge  may  not  use  a rubber  stamp  containing 
his  facsimile  signature  to  sign  warrants. 

9-39 

Feb  13 

TAXATION. 

DRAINAGE  DISTRICTS. 

Lands  purchased  by  drainage  districts  for  the  purpose  of  protecting 
drainage  tax  lien  are  exempt  from  assessment  and  sale  for  general 
taxes  accruing  subsequent  to  its  acquisition  by  the  drainage  district. 

9-39 

June 

15 

COUNTY  COLLECTORS. 

Hold  over  until  their  successors  are  qualified. 

9-39 

June 

29 

ANIMALS  RUNNING  AT 

LARGE. 

Where  there  is  a County  wide  stock  law  and  an  injunction  has  been 
decreed  by  Circuit  court  against  a Constable  therein  for  taking  up 

animals  thereunder,  such  decree  would  restrain  only  the  party  to  the 
record  and  his  privies. 

9-39 

Aug  4 

LIQUOR. 

Local  Option  Statutes  as  same  existed  prior  to  prohibition,  stand 
repealed  and  are  no  longer  in  full  force  and  effect. 

9-39 

Aug  7 

PURCHASING  AGENT. 

Not  required  to  advertise  for  bids  on  sale  of  merchandise. 

9-39 

Aug  9 

PURCHASING  AGENT. 

Corporation,  in  which  curator,  regent  or  trustee  of  educational  and 
eleemosynary  institution  is  stockholder,  may  be  let  contract  by  state 
purchasing  agent  for  supplies  to  be  furnished  the  institution  for 
which  said  stockholder  is  curator,  regent  or  trustee. 

9-39 

Nov  8 

PURCHASING  AGENT. 

Must  buy  supplies  for  penal  institutions  from  prison  industries  if  they 
have  or  can  within  sixty  days  manufacture  the  same. 

10-39 

Mar  28 

LIQUOR  CONTROL. 

Brewing  corporation  may  have  interest  in  wholesale  business. 

Neither  is  brewing  corporation  liable  for  violations  committed  by 
wholesale  corporation. 

10-39 

Mar  29 

PARK  BOARD. 

Administration  over  roads  and  bridges  in  and  contiguous  to  State 

Parks. 

10-39 

June 

21 

CONSERVATION 

COMMISSION. 

Article  5,  Section  26  of  Missouri  Constitution  vests  Conservation 
Commission  with  authority  to  dispose  of  lands. 

10-39 

June 

23 

PROSECUTING 

ATTORNEY. 

Mandamus  not  proper  proceeding  to  compel  county  court  to  allow 
stenographic  fees  to  prosecuting  attorney. 

10-39 

July  19 

BOARD  OF  PHARMACY. 

Constitutional  to  transfer  surplus  funds  of  Board  of  Pharmacy  at 

close  of  biennium  to  revenue  funds. 

10-39 

July  26 

STATE  CONSERVATION 

COMMISSION. 

Not  liable  in  torts. 

10-39 

Aug  26 

CONSERVATION 

COMMISSION. 

Acquisition  of  land  from  Evans-Howard  Sewer  Pipe  Company. 

10-39 

Sept  11 

PARK  BOARDS. 

Park  Boards  may  not  employ  skilled  help  and  pay  same  from 
Appropriation  Act  for  repairs  and  replacements. 

10-39 

Sept  11 

STATE  BOARD  OF 

HEALTH. 

Fees  must  be  paid  on  cabins  operated  in  state  parks  by  private 
individuals,  but  not  when  operated  by  state. 

10-39 

Sept  12 

COUNTY  COURTS. 

ROADS  AND  BRIDGES. 

It  is  the  duty  of  the  county  to  maintain  county  roads  through  State 
parks. 

10-39 

Sept  13 

STATE  PARK  BOARD. 

Interpretation  of  Sections  26a  and  26o  of  House  Bill  716  relating  to 
appropriations  for  parks. 

10-39 

Sept  14 

GAME  AND  FISH. 

A club  is  not  a commercial  establishment  within  the  meaning  of 
Section  8285  Laws  of  Missouri,  1931. 

10-39 

Sept  18 

PARK  BOARDS. 

Section  26o,  House  Bill  No.  716,  does  not  authorize  purchase  of 
additional  land  for  Pershing  Memorial  State  Park. 

10-39 

Sept  27 

SCHOOL. 

STATE  PARK  BOARD. 

Board  of  Directors  of  common  school  may  convey  real  estate  upon 
order  of  voters  at  annual  meeting.  State  Park  Board  has  no  power  to 
convey  State  Park  property  except  by  act  of  Legislature. 

10-39 

Sept  28 

ROADS  AND  BRIDGES. 

County  road  may  be  vacated  by  abandonment  for  a period  of  ten 

years. 

10-39 

Oct  26 

TAXATION. 

SALE  OF  LANDS  FOR 

DELINQUENT  TAXES. 

COLLECTOR'S  DUTIES. 

Collector  is  not  authorized  to  issue  certificate  of  purchase  at  sale  of 
lands  sold  for  delinquent  taxes  until  the  amount  of  the  bid  is  paid 

him. 

10-39 

Nov  16 

STATE  CONSERVATION 

COMMISSION. 

Not  liable  for  back  taxes  on  property  purchased  for  use  of  state. 

11-39 

Jan  9 

TAXATION. 

LEVY. 

UNCOLLECTED  TAXES. 

In  fixing  a levy,  the  county  court  should  take  into  consideration 
amount  to  be  realized  from  all  uncollected  taxes  except  those,  that 
after  a reasonable  time  and  after  reasonable  efforts  to  collect, 
remain  uncollected,  county  court  has  a wide  discretion  in  fixing  the 
levy  and  unless  it  abuses  this  discretion  and  acts  arbitrarily  and 
fraudulently,  the  levy  will  not  be  interfered  with  by  the  courts. 

11-39 

Mar  7 

ROADS  AND  BRIDGES. 

No  vote  of  the  people  needed  to  levy  the  tax  authorized  by  Section 

8067  R.  S.  Mo.  1929. 

11-39 

Mar  22 

FINANCIAL  STATEMENT. 

THE  COST  OF 

PUBLICATION  CHARGED 

TO  WHAT  FUNDS. 

The  cost  of  the  publication  of  the  financial  statement  shall  be 
charged  to  the  various  funds  which  are  published  in  such  statement 
and  not  to  the  general  revenue  fund  alone. 

11-39 

Apr  7 

THE  PROSECUTING 

ATTORNEY. 

DUTIES. 

Prosecuting  attorney  may  not  represent  the  opposite  parties  in  cases 
in  which  the  State  Highway  Department  is  interested. 

11-39 

May  1 

CORONERS'  FEES. 

Coroner  may  hold  an  inquest  and  charge  fees  therefor  where  violent 
and  casual  deaths  happen  in  his  own  County  and  the  body  is 

discovered  therein. 

11-39 

May  11 

SCHOOLS. 

Transportation  of  High  School  Pupils. 

11-39 

Sept  11 

OFFICERS. 

SALARIES  AND  FEES. 

Mode  of  payment  of  additional  compensation  to  circuit  judge  and 
prosecuting  attorney  on  account  of  additional  duties  required  by  the 

1939  laws. 

11-39 

Sept  26 

TAXATION  AND 

REVENUES. 

Cities  of  the  Fourth  Class  shall,  in  the  published  list  of  delinquent 
lands  to  be  sold  for  delinquent  taxes,  provide  that  the  same  shall  be 

sold  at  public  auction  at  the  court  house  door  of  the  county  in  which 
such  city  may  be  located. 

11-39 

Dec  19 

TAXATION  AND 

REVENUE. 

County  Court,  by  order,  may  have  lands  sold  under  the  provision  of 
9953b,  Laws  of  Missouri  1939.  If  the  sum  realized  from  such  sale  is 
in  excess  of  the  costs  incurred  and  advanced,  the  balance  shall  be 
distributed  pro  rata  to  the  funds  entitled  to  receive  the  taxes  on  the 

land. 

12-39 

Jan  6 

PROBATE  JUDGE. 

WILLS. 

Construction  to  be  placed  on  various  clauses  in  a will  as  to  what 
estate  is  vested  - whether  life  estate  or  life  estate  with  power  to 

sell. 

12-39 

Jan  16 

MOTOR  VEHICLES. 

Parochial  schools  not  entitled  to  free  licensed  plates. 

12-39 

Feb  1 

MOTOR  VEHICLES. 

Dealers  in  motors  only  not  required  to  register  as  "dealer" 

Registration  of  reconstructed  motor  vehicle. 

12-39 

Mar  7 

DOGS. 

NOTICE  OF  ELECTION 

CONCERNING  DOGS. 

1.  Only  one  publication  necessary  for  a notice  of  election.  2.  Duties 
of  assessors  and  county  clerks. 

12-39 

Apr  21 

MOTOR  VEHICLES. 

Person  may  attach  insignia  of  profession  to  license  plate. 

12-39 

May  26 

NOTARY  PUBLIC. 

When  bond  becomes  insufficient,  county  clerk  or  circuit  clerk  of  St. 
Louis  may  order  new  bond  and  forfeit  his  office  if  order  is  not 
complied  with. 

12-39 

July  14 

BALLOT  TITLE. 

Providing  that  in  1949  and  every  ten  years  thereafter  the  general 
statute  laws  be  revised  in  the  manner  directed  by  the  General 
Assembly. 

12-39 

Aug  18 

STATUTES. 

REVISION  BILLS  GO 

INTO  EFFECT 

NOVEMBER  1. 

Laws  not  revision  measures  and  passed  without  an  emergency  clause 
go  into  effect  ninety  days  after  adjournment. 

12-39 

Sept  19 

TRADE  MARKS. 

Under  Sec.  12449,  R.  S.  Missouri,  1939  a separate  application  must 
be  filed  for  each  name,  mark  or  device  used. 

12-39 

Sept  21 

OATHS. 

BOARD  OF  NURSE 

EXAMINERS. 

Section  13479,  page  752,  Laws  of  1939. 

12-39 

Nov  7 

SCHOOLS. 

Children  of  employees  of  the  Confederate  Soldiers'  Home  are 
entitled  to  be  sent  by  the  local  rural  school  district  to  a high  school 
district,  and  local  district  must  pay  any  deficit  in  tuition. 

12-39 

Nov  9 

Supplemental  letter  for  November  7,  1939,  opinion  to  Hon.  A.  T. 
Broughton. 

13-39 

Aug  17 

FUNDS. 

State  Treasurer  entitled  to  transfer  only  that  part  of  Grain  Inspection 
Fund  under  Sec.  13360,  R.  S.  Mo.  1929,  which  is  in  excess  of 
$30,000. 

15-39 

Feb  16 

MOTOR  VEHICLE. 

Any  truck  driven  or  operated  on  the  highways  must  be  registered. 

15-39 

Feb  21 

COUNTY  BUDGET. 

How  to  pay  debts  of  past  years  and  method  to  determine  validity 

thereof. 

15-39 

Apr  12 

MOTOR  VEHICLE  LAWS. 

Illinois  Trucks  temporarily  in  Missouri  need  not  procure  Missouri 

licensee. 

15-39 

May  22 

SCHOOLS. 

Property  of  school  districts  exempt  from  taxation,  said  districts  being 
municipal  corporations. 

15-39 

Aug  21 

MOTOR  VEHICLES. 

Non-resident  owner  must  display  plates.  Receipt  of  registration  not 

sufficient. 

15-39 

Sept  28 

COUNTY  WARRANTS. 

Limitations  are  governed  by  the  provisions  of  Section  12173,  R.  S. 

Mo.  1929. 

16-39 

Jan  18 

CIRCUIT  CLERKS. 

If  Circuit  Judge  approves  the  appointment  of  a deputy  to  Circuit  clerk 
under  Section  11812,  Laws  of  Mo.  1937,  p.  446,  the  county  must  pay 
the  same;  the  amount  of  the  salary  must  be  taken  into  consideration 
even  though  the  anticipated  revenue  may  not  be  sufficient  to  pay 
the  same  under  the  Budget  Act. 

16-39 

Feb  16 

COUNTY  BUDGET. 

County  Clerk  cannot  be  compelled  to  draw  warrant  on  1939  funds 
for  1938  debt,  where  there  is  no  surplus. 

16-39 

Mar  8 

MOTOR  VEHICLE  FUEL 

TAX. 

GASOLINE. 

Agents  and  employees  of  federal  government  exempt  when  - Sales 

at  Jefferson  Barracks  taxable  when. 

16-39 

Mar  24 

LIMITATIONS. 

COUNTY  TREASURERS. 

Limitation  does  not  begin  to  run  against  the  County  Treasurer  and 
his  bondsmen  until  the  end  of  his  term  and  breach  of  duty  then  to 
pay  over  funds. 

16-39 

Apr  26 

CRIMINAL  LAW. 

INFORMATION. 

NUMBER  OF  COUNTS. 

Where  one  offense  is  committed  the  state  may  file  an  information 
containing  several  counts  where  different  sections  of  the  statute  are 

violated. 

16-39 

May  4 

Hon.  G.  R.  Chamberlin 

WITHDRAWN 

16-39 

Oct  6 

SCHOOLS. 

Children  from  orphans'  home  residing  in  families  in  common  school 
districts  may  attend  without  paying  tuition. 

16-39 

Nov  14 

LAW  PRACTICE. 

Agent  may  appear  in  justice  court  in  representative  capacity,  but  not 

for  valuable  consideration. 

16-39 

Nov  30 

TAXATION. 

Erroneous  publication  invalidates  sale  of  land  for  delinquent  taxes. 

PUBLICATION. 

16-39 

Dec  20 

TOWNSHIP 

ORGANIZATION. 

PAYMENT  OF  BONDS. 

Township  board  should  retain  moneys  collected  from  levies  for 
paying  bonds  of  the  township. 

17-39 

Jan  25 

WARRANTS. 

COUNTY. 

Manner  of  reducing  rate  of  interest. 

17-39 

June  8 

STATE  HOSPITAL. 

Employees  personally  liable  for  negligent  acts. 

17-39 

Aug  21 

COUNTY  BUDGET  ACT. 

Payment  of  claims  out  of  class  other  than  that  to  which  they  belong 
prohibited  except  same  may  be  paid  out  of  Class  6 under  certain 

conditions. 

17-39 

Oct  18 

TAXATION  AND 

REVENUE. 

County  Courts  may  only  compromise  back  taxes  under  the  provisions 
of  Section  9950.  When  lands  are  sold  and  the  description  is 
imperfect  the  sale  is  not  valid  but  the  tax  lien  is  transferred  to  the 
grantee.  Right  of  such  lienholder. 

17-39 

Oct  30 

COUNTY  COURTS. 

County  judges  and  counties  of  over  twenty  thousand  (20,000) 
population  are  entitled  to  mileage  for  each  necessary  trip  made. 

18-39 

Jan  6 

COUNTY  COURTS. 

Judges  of  Barton  County  Court  are  entitled  to  receive  5C  mileage  in 
traveling  to  and  returning  from  holding  county  court:  may  be 
charged  only  once  for  each  regular  term  and  not  for  special  or 
adjourned  terms,  may  not  collect  mileage  for  making  trips  to  look 
after  county's  business  or  pay  a third  person  mileage  to  transport  the 
county  court. 

18-39 

May  8 

TAXATION. 

COUNTY  COURT. 

Title  to  real  estate  left  to  city  by  will  vests  in  city  after  will  is 
probated,  as  of  date  of  testator's  death  and  is  thereafter  tax  exempt. 

18-39 

Sept  1 

PROSECUTING 

ATTORNEYS. 

Required  to  represent  county  officers  in  proceedings  in  which  the 
county  is  the  interested  party. 

18-39 

Oct  27 

TAXATION  AND 

REVENUE. 

Construction  of  Senate  Bill  No.  94,  Laws  of  Missouri  1933  and 

Senate  Bill  No.  311,  Laws  of  Missouri  1939  as  to  the  question  of 
description  in  procedure  affecting  title. 

18-39 

Dec  15 

COUNTY  COURTS  AND 

SCHOOL  FUND 

MORTGAGES. 

The  County  Court  under  tis  powers  to  manage  and  dispose  of 
properties  purchased  under  school  fund  mortgages  may  enter  into 
contracts  of  sale  for  same  and  bind  subsequent  courts. 

19-39 

Sept  1 

CHATTEL  MORTGAGES. 

MOTOR  VEHICLES. 

The  provisions  of  Section  3097a,  House  Bill  No.  546  of  the  Sixtieth 
General  Assembly  do  not  apply  to  mortgages  given  to  manufacturers 

and  dealers. 

19-39 

Sept  9 

Mr.  W.  T.  Conley 

WITHDRAWN 

19-39 

Sept  19 

CHATTEL  MORTGAGES. 

Section  3097A,  Laws  of  Missouri  1939,  must  be  followed  to  give 

notice  to  the  world  of  all  chattel  mortgages  except  those  given  to  a 

manufacturer  or  dealer  who  do  not  come  within  the  act  of  3097A. 

19-39 

Nov  10 

DRAINS  AND  LEVEES. 

The  repairs  and  upkeep  on  bridges  in  counties  organized  by  county 
courts  in  drainage  districts  are  controlled  by  Section  10837,  Laws  of 
Missouri,  1937,  page  227,  and  in  districts  organized  by  circuit  courts 
bridges  must  be  repaired  and  kept  by  the  district. 

20-39 

Jan  9 

COUNTY  COURT. 

Salary  of  deputy  county  clerk  in  county  having  population  of  7,500 
and  less  than  10,000  persons,  not  to  exceed  $900.00  per  year. 

20-39 

Jan  16 

LOTTERY. 

Marking  fish  and  offering  prizes  for  those  who  catch  them  is  a 
lottery. 

20-39 

Feb  22 

AUCTIONEERS. 

An  auctioneer  may  sell  certain  articles  not  subject  to  duty  in  the 
county  without  obtaining  a license. 

20-39 

Apr  26 

SCHOOLS  AND  SCHOOL 

DISTRICTS. 

APPROPRIATIONS. 

School  funds  may  not  be  spent  by  boards  of  directors  for  repairing  or 
building  of  public  highways  leading  to  the  schools. 

20-39 

May  17 

SCHOOLS. 

Election  and  qualification  of  Directors. 

20-39 

June  5 

CHILD  LABOR. 

Students  of  the  School  of  the  Ozarks  are  exempt  from  Article  3, 
Chapter  125,  R.  S.  Mo.  1929. 

20-39 

June  7 

SCHOOLS. 

A rate  of  levy  once  voted  by  the  district  cannot  be  revoked  by 
subsequent  vote. 

20-39 

July  24 

CITIES  OF  FOURTH 

CLASS. 

May  vote  on  bond  issue  for  establishing  and  maintaining  a fire 
department. 

20-39 

Aug  14 

Hon.  Edward  Cusick 

WITHDRAWN 

20-39 

Aug  16 

STATE  VETERINARIAN. 

TRAVEL  EXPENSES 

WITHIN  AND  WITHOUT 

THE  STATE. 

State  Veterinarian  may  receive  travel  expenses  within  and  without 
the  state  when  the  same  are  incurred  in  performance  of  official 

duties. 

20-39 

Sept  12 

CRIMINAL  LAW. 

Giving  false  information  for  the  purpose  of  a birth  certificate  is  a 
misdemeanor  and  is  barred  by  the  statute  of  limitations. 

20-39 

Sept  12 

ANIMALS  AND 

APPROPRIATIONS. 

Appropriation  for  diseased  animals  in  H B 716,  Section  12a  is  invalid 

because  other  laws  must  be  referred  to  in  order  to  ascertain  the 

purpose  of  the  appropriation  contrary  to  Article  X,  Section  19. 

20-39 

Nov  3 

AGRICULTURE. 

STATE  VETERINARIAN. 

The  State  of  Missouri  has  sufficient  enabling  acts  to  justify  the 

Federal  Department  in  cooperating  with  the  state  in  the  eradication 

of  diseases  of  livestock. 

20-39 

Nov  9 

AGRICULTURE. 

Contract  between  owner  of  cattle  and  with  the  federal  and  state 

DISEASED  CATTLE. 

STATE'S  LIABILITY  FOR 

PAYMENT. 

department  does  not  obligate  the  State  of  Missouri  to  pay  for  cattle 
infected  with  Bang's  Disease  which  are  destroyed  pursuant  to  such 

contract. 

21-39 

Jan  5 

LICENSE. 

MERCHANTS. 

The  legislature  has  determined  that  the  license  required  "begins"  on 
the  date  when  the  county  collector  approves  the  bond  and  grants 
the  license,  and  that  said  license  ends  twelve  months  thereafter. 

21-39 

Jan  24 

PRELIMINARY 

EXAMINATION. 

Pleas  of  not  guilty  in  a justice  court  is  not  a waiver. 

21-39 

Jan  31 

PEDDLERS. 

Trucks  selling  groceries  from  house  to  house  to  individuals,  deemed 
peddlers;  if  orders  are  taken  and  goods  delivered  later  they  are  not 
peddlers. 

21-39 

Mar  21 

CRIMINAL  LAW. 

Validity  of  warrant  of  arrest  immaterial  after  conviction. 

21-39 

Apr  25 

SCHOOLS. 

Appropriations  for  State  Teachers  Colleges. 

21-39 

May  5 

ATHLETIC 

COMMISSION. 

State  commission  may  employ  as  inspector  person  who  is  already 
employed  by  federal,  state  or  county  government. 

21-39 

May  10 

SCHOOLS. 

Donations  or  gifts  to  teachers  invalid. 

21-39 

May  11 

SCHOOLS. 

Appropriation  of  funds  for  State  University. 

21-39 

May  19 

TOWNSHIP  TRUSTEES. 

Vacancy  filled  by  county  court;  construction  of  "ten  days"  time  in 
which  to  qualify. 

21-39 

June 

17 

TOWNSHIP  ASSESSORS. 

Not  required  to  give  bond  for  performance  of  their  duties. 

21-39 

July  19 

ROADS  AND  BRIDGES. 

It  is  not  necessary  to  notify  landowners  to  cut  hedge  fence  before 
bringing  civil  action  under  section  7329  R.  S.  Missouri,  1929. 

21-39 

July  25 

Hon.  Donald  B.  Dawson 

WITHDRAWN 

21-39 

Aug  3 

TOWNSHIPS. 

(1)  May  recover  books  and  records  from  outgoing  trustee  by 
replevin  or  mandamus;  (2)  Governor  may  order  audit  of  township 

records. 

21-39 

Sept  22 

TOWNSHIP 

COLLECTORS. 

BONDS. 

Township  collector  may  give  personal  or  surety  bond.  Surety  bond 
may  be  paid  for  by  township  if  consent  and  approval  is  given  by 
governing  body. 

21-39 

Nov  15 

LOTTERIES. 

Gift  auction  at  which  merchandise  certificates  are  bid  not  a gift 
enterprise  or  lottery. 

21-39 

Dec  20 

TAXATION  AND 

REVENUE. 

ROAD  DISTRICTS. 

Uncollected  taxes  belonging  to  a district  should  go  into  the  special 
road  district  to  which  such  unorganized  territory  is  attached. 

21-39 

Dec  22 

TAXATION. 

Merchants  who  do  not  file  bond  and  do  not  obtain  a merchant's 

license  may  be  subject  to  forfeiture  action  under  Section  10076,  R.  S. 
Missouri,  1929. 

22-39 

Mar  22 

COUNTY  COLLECTORS. 

Laws  of  Missouri  1937,  page  502,  impinge  upon  Section  12184  R.  S. 
Mo.  1929  and  repeals  the  same  by  implication  as  to  the 
irreconcilable  features.  1937  Laws,  supra,  do  not  impinge  upon 

Section  9885,  Laws  of  Mo.  1935,  page  408. 

22-39 

May  9 

SEWER  DISTRICTS. 

(1)  Not  necessary  to  secure  permit  from  bd.  of  plumbing  supervisors 
before  connecting  sewer  in  incorporated  sewer  district  in 
incorporated  town  where  town  has  satisfactory  plumbing  code.  (2) 
Necessary  to  secure  permit  form  board  in  unincorporated  area.  (3) 
Sewer  district  may  require  its  own  permit  and  charge  fees;  trustee 
not  liable  where  drain  layer  acting  independently  excavates  public 
road  without  excavation  permit. 

22-39 

July  26 

STATUTES. 

EMERGENCY  CLAUSE. 

WHEN  EFFECTIVE. 

If  a bill  is  amended,  then  the  emergency  clause  must  be  adopted 
after  such  amendment  in  order  that  it  may  be  effective. 

22-39 

Aug  15 

PUBLIC  SERVICE 

COMMISSION. 

Cannot  exact  contract  hauler  license  from  trucker  transporting 
livestock  from  farm  to  market  and  on  return  trip  hauling  his  (the 
trucker's)  own  property. 

22-39 

Oct  2 

JUSTICES  OF  THE 

PEACE. 

Construing  Section  2150,  R.  S.  Missouri,  1929. 

22-39 

Nov  30 

COUNTY  COURTS. 

Who  may  call  a meeting  of  the  County  Court  during  adjourned  term. 

24-39 

Feb  9 

RECORDER. 

MARRIAGE  LICENSES. 

A man  may  marry  his  step-daughter. 

24-39 

Feb  11 

ROADS  AND  HIGHWAYS. 

Maintenance  of  road  Districts  and  the  right  of  a road  commissioner 
to  employ  himself. 

24-39 

Apr  19 

MOTOR  VEHICLES. 

WHEELS. 

WEIGHT 

COMPUTATION. 

Truck  operator  may  use  as  many  sets  of  wheels  on  his  truck  as  he 
desires  so  long  as  he  keeps  the  vehicle  within  the  dimensions  of  the 
law  as  to  length,  height,  width,  weight  of  load  and  the  amount  of 
weight  on  each  wheel. 

24-39 

May  17 

FOREIGN  JUDGMENTS. 

Foreign  judgment  must  be  sued  on  this  state  to  establish  a lien  of 

same. 

24-39 

May  26 

CONSERVATION 

COMMISSION. 

GAME  AND  FISH. 

Statutes  not  inconsistent  with  the  Conservation  Amendment  or  rules 

of  the  Commission  remain  in  force. 

24-39 

Aug  28 

UNEMPLOYMENT 

COMPENSATION. 

“Notice  of  Lien"  may  be  filed  and  not  recorded  by  the  Commission. 
County  Court  should  furnish  a number  book  for  the  purpose  of 

checking  an  employer  as  to  his  liability  under  a "Notice  of  Lien". 

24-39 

Sept  27 

TAXATION. 

Collector's  deed  of  trustee. 

24-39 

Nov  21 

TAXATION. 

Trustee's  deed. 

24-39 

Dec  15 

COUNTY  COURT. 

In  order  for  judge  of  county  court  of  Newton  County  to  be  entitled 
to  five  dollars  per  day  while  the  court  is  in  session,  he  must  actually 
be  present  on  those  days. 

25-39 

Mar  23 

COUNTY  SURVEYOR. 

Duty  of  county  court  to  furnish  surveyor  supplies  and  instruments. 

25-39 

Dec  16 

OFFICERS. 

SALARIES  AND  FEES. 

TREASURER  OF  THE 

CITY  OF  ST.  LOUIS. 

The  salary  of  the  Treasurer  of  the  City  of  St.  Louis  is  fixed  by  Laws  of 
Missouri,  1939,  page  486,  and  was  payable  in  accordance  therewith 

when  that  act  went  into  effect. 

26-39 

Jan  30 

PENAL  INSTITUTIONS. 

Conditional  Commutation  by  Governor  is  forfeited  when? 

26-39 

June 

19 

HIGHWAYS. 

Construction  through  municipalities  having  population  of  more  than 
2,500  according  to  last  decennial  census. 

26-39 

Sept  14 

PARDONS  AND 

PAROLES. 

Special  trial  judge  has  no  authority  to  parole  a defendant,  and  the 
successor  of  the  judge  in  the  judicial  circuit  where  the  case  was  tried 
still  maintains  jurisdiction. 

27-39 

Jan  5 

TAXATION. 

The  liability  for  the  payment  of  a corporation  franchise  tax  of 
domestic  corporations  attaches  as  soon  as  the  certificate  of  authority 
to  do  business  is  granted. 

27-39 

Jan  21 

ROADS  AND  BRIDGES. 

When  County  Court  may  change  boundaries  of  road  districts  in 
counties  not  under  township  organization. 

27-39 

Jan  31 

TAXATION. 

CREDIT  UNIONS. 

The  owners  of  the  shares  of  stock  in  a credit  union  who  have  no 

money  borrowed  on  such  stock  for  the  purpose  of  reporting  the 

value  of  such  stock  to  the  assessor  shall  take  into  consideration  the 

entire  assets  of  such  credit  union  and  deduct  therefrom  the  liabilities 

of  such  union  and  this  amount  shall  be  the  basis  upon  which  the 
value  of  the  stock  is  fixed  for  taxation  purposes. 

27-39 

Mar  4 

COUNTY  COURTS. 

School  Fund  Mortgage.  County  Courts  have  no  authority  to  accept  a 
deed  to  lands,  on  which  there  is  a mortgage  with  bond,  in  full 
satisfaction  of  such  mortgage  and  bond. 

27-39 

Mar  9 

ELECTIONS. 

City  primary  election  is  legal  holiday. 

27-39 

Apr  6 

TAXPAYER. 

Person  paying  merchant's  tax  is  a taxpaying  citizen  within  meaning  of 
Section  27,  Laws  of  Mo.  1935,  page  277. 

27-39 

Apr  19 

TAXATION. 

Buildings  erected  on  leased  land  shall  be  assessed  as  real  estate  at 
the  situs  of  the  property. 

27-39 

July  14 

SCHOOLS. 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

County  need  not  furnish  office  to  one  not  properly  qualified  to  hold 

office. 

27-39 

July  20 

SCHOOLS. 

Section  11202  R.  S.  Missouri,  1929  is  the  proper  section  to  remove  a 
county  Superintendent  of  Schools  for  cause. 

27-39 

July  26 

Hon.  Clarence  Evans 

WITHDRAWN 

27-39 

Sept  1 

MOTOR  VEHICLES. 

Section  3097A  only  applies  to  fixing  of  chattel  mortgages  and  not 
recording,  and  is  directory  and  not  mandatory  that  the  mortgagee  or 
assignee  shall  have  the  certificate  of  title  stamped  or  sealed. 

27-39 

Dec  8 

TAXATION. 

COMPROMISE  AND 

SETTLEMENT  OF  TAXES 

BY  THE  COUNTY 

COURT. 

County  court  may  compromise  taxes  at  any  time  before  payment  of 
same  provided,  however,  such  compromise  is  subject  to  the 
provisions  of  the  Constitution  as  to  valuation.  County  court  may  not 
compromise  taxes  for  which  lands  have  been  sold  under  the  Jones- 
Munger  Act. 

28-39 

Feb  25 

ELECTIONS. 

EXEMPTIONS. 

Voting  bonds  for  court  house  and  jail-duties  of  officers  with  respect 
to  furnishing  election  supplies  and  compensation  therefor.  May 

claim  under  both  1160  and  1163  when. 

28-39 

Mar  1 

TAXATION. 

CHAIN  STORES. 

Section  3 of  House  Bill  No.  34  for  the  Sixtieth  General  Assembly  is 

constitutional. 

28-39 

Aug  2 

COUNTY  COLLECTORS. 

County  Collector  of  Jasper  County  may  not  establish  and  maintain  a 
branch  office  at  Joplin  under  the  provisions  of  Section  9899  R.  S.  Mo. 

1929. 

29-39 

July  8 

BLIND  PENSION. 

Recipient  of  a blind  pension  cannot  be  stricken  from  the  rolls  until 
he  has  been  given  reasonable  notice  and  such  fact  certified  to  the 

State  Auditor. 

29-39 

Aug  31 

CERTIFIED  PUBLIC 

ACCOUNTANTS. 

A lawfully  registered  C.P.A.  cannot  be  prosecuted  criminally  under 
Section  13716,  R.  S.  Missouri,  1929. 

29-39 

Sept  18 

SCHOOLS. 

Public  schools  not  within  the  scope  of  statutes  requiring  fire  escapes 
and  which  provide  criminal  liability  for  failure  to  so  provide. 

29-39 

Sept  22 

MOTOR  VEHICLES. 

It  is  an  offense  to  operate  motor  vehicles  as  chauffeur  without  a 

chauffeur's  license. 

29-39 

Dec  15 

TRADE-MARKS. 

INFRINGEMENTS. 

The  use  of  the  word  "Blind-Kraft"  by  Missouri  residents  not  an 
infringement  on  the  trade  name  "blindcraft"  adopted  by  residents  of 

the  State  of  California. 

31-39 

May  9 

Hon.  Arkley  Frieze 

WITHDRAWN 

31-39 

June  7 

COSTS. 

Prosecuting  Witness  liable  in  certain  cases  for  costs  on  acquittal  of 

CRIMINAL  CASES. 

defendants.  County  must  make  order  taxing  same  against 
prosecutor. 

31-39 

Oct  7 

COUNTY  WARRANTS. 

Under  section  12173,  after  lapse  of  five  years  county  warrants  may 
not  be  paid. 

31-39 

Nov  20 

LIQUOR  CONTROL. 

Upon  granting  of  permanent  injunction  under  the  Liquor  Control  Act, 
all  costs  must  be  paid  by  the  defendant  owner  of  the  property  or  the 

defendant  in  the  cause. 

32-39 

Jan  25 

CRIMINAL  COSTS. 

The  insolvency  act  must  be  strictly  followed  in  order  to  obtain  a 
release  on  a punishment  of  a fine  and  costs. 

32-39 

Apr  14 

SHERIFF  FEES. 

The  Sheriff  is  not  entitled  to  fees  for  serving  subpoena  until  the 
litigation  is  at  an  end. 

32-39 

July  5 

MOTOR  VEHICLES. 

TRAILER. 

Wood  saw  or  feed  grinder  powered  by  automobile  motor 
permanently  mounted  on  automobile  chassis  and  towed  from  place 
to  place  by  automobile  not  a trailer. 

32-39 

July  14 

SWAMP  LANDS. 

Where  county  land  patent  to  swamp  land  is  void  purchaser  is 
entitled  to  refund  of  purchase  money. 

33-39 

June 

TAXATION. 

Collector  or  county  court  may  pay  only  the  amount  authorized  by 

27 

COLLECTION  OF  TAXES. 

statute  to  an  attorney  for  collecting  delinquent  personal  taxes. 

33-39 

Sept  8 

TAXATION. 

COMPROMISING  TAXES 

DUTY  OF  THE 

COLLECTOR  TO  START 

PROCEEDINGS  TO  SELL. 

The  county  court  may  compromise  taxes  as  provided  by  Section 

9950,  Laws  of  Mo.  1933,  page  426,  at  any  time  before  they  are  sold 
at  the  third  sale.  It  is  the  duty  of  the  collector  to  institute 
proceedings  pertaining  to  the  sale  of  lands  for  taxes. 

33-39 

Sept  28 

COUNTY  TREASURER. 

BONDS,  SALE  OF. 

County  Treasurer  shall  advertise  bonds  for  bids  as  directed  in  Sec. 
2911,  R.  S.  1929;  County  Court  may  order  Treasurer  to  reject  bids; 
and  county  may  order  treasurer  to  again  advertise  the  bonds  in  the 
same  manner,  or  then  may  sell  them  at  private  sale. 

34-39 

Sept  16 

SALARIES  AND  FEES. 

Clerk  of  the  Circuit  Court  of  Jackson  County  may  retain  fees  in 
payment  of  his  salary. 

35-39 

Feb  14 

TAXATION  AND 

REVENUE. 

Outlawed  taxes  are  not  a charge  against  property. 

35-39 

Feb  28 

LIQUOR. 

Funeral  parlor  chapel  can  not  be  classed  as  a church  because 
religious  services  are  held  there  weekly.  No  statutory  requirement 
that  a 3.2  beer  licensee  have  good  moral  character.  Suspension  of 
3.2%  beer  license  not  statutory  grounds  for  refusal  of  subsequent 
application  for  similar  license.  Filing  of  criminal  prosecution  is  not  in 
itself  a conviction  requiring  the  refusal  of  a 3.2%  beer  license  for  one 
year.  Cities  can  not  suppress  or  prohibit  sale  of  intoxicating  liquor 

authorized  by  statute. 

35-39 

May  9 

TOWNSHIP 

ORGANIZATION. 

TOWNSHIP  BOARDS 

EMPLOYING  MEMBERS. 

Township  board  may  not  employ  one  of  its  own  members  to  act  as 

foreman  or  overseer  of  work  under  the  direction  of  the  board. 

35-39 

May  13 

DOG  TAX. 

ANIMALS. 

County  dog  tax  once  submitted  to  voters  of  county  cannot  be 

resubmitted. 

35-39 

May  15 

TOWNSHIP  CLERKS. 

No  fee  for  drawing  or  writing  warrant. 

35-39 

May  25 

Hon.  J.  A.  Gray 

WITHDRAWN 

35-39 

July  1 

COUNTIES. 

DRAINAGE  DISTRICTS. 

Counties  under  70,000  population  cannot  issue  anticipation  warrants 
under  Section  2097,  R.S.  Missouri,  1929.  Drainage  districts  cannot  go 
into  voluntary  bankruptcy  or  cannot  be  forced  into  involuntary 
bankruptcy. 

35-39 

July  12 

COUNTY  COURTS. 

Right  to  make  donations  to  individuals  and  associations. 

35-39 

Aug  2 

OPTOMETRY. 

OPTOMETRY  BOARD. 

OFFICERS. 

Person  appointed  to  Board  must  file  oath  of  office  before  he  is 
qualified.  Incumbent  remains  member  of  Board  until  successor 
qualifies. 

35-39 

Aug  25 

COUNTY  CLERKS. 

Senate  Bill  #239  effective  November  1,  1939.  Gives  clerks  no  more 
authority  than  they  had.  What  source  additional  pay  is  to  be  paid 
from.  May  refuse  to  sign  warrants  when. 

35-39 

Sept  5 

MORTGAGES. 

Deed  of  Trust  signed  by  husband  and  wife  on  an  estate  by  the 
entirety  securing  note  of  husband  is  a valid  instrument. 

35-39 

Dec  12 

SCHOOLS. 

Transportation  of  school  children  under  Section  9197,  R.  S.  Mo. 

1929,  should  be  provided  for  children  living  more  than  one-half  mile 
from  the  schoolhouse,  but  it  is  not  necessary  that  transportation  be 

made  from  the  door  of  the  home  to  the  door  of  the  schoolhouse. 

37-39 

Jan  25 

SHERIFF'S  FEES. 

$1.00  fee  allowed  for  execution;  $1.00  fee  allowed  for  garnishment. 

37-39 

July  11 

PAROLES. 

Information  obtained  by  Parole  Officer  privileged  information;  other 
data  is  public  record. 

37-39 

Aug  4 

GOVERNOR. 

PARDONS  & PAROLES. 

Governor  can  issue  pardons  and  paroles  anytime  after  conviction  - 
does  not  have  to  wait  a year  after  convict  has  been  discharged. 

37-39 

Sept  28 

CHATTEL  MORTGAGES. 

MOTOR  VEHICLES. 

Recorder  of  deeds  may  make  release  of  chattel  mortgage  on  his 
records  without  the  title  to  such  mortgage  being  presented  to  show 

such  release. 

38-39 

Jan  16 

CONSTITUTIONAL 

AMENDMENT. 

Cost  of  paying  for  the  sample  ballot  publication  on  a proposition 
should  be  borne  by  the  State,  under  Section  10385,  R.  S.  Mo.  1929. 

38-39 

Feb  8 

TOWNSHIP 

ORGANIZATION. 

It  is  the  mandatory  duty  of  the  county  clerk  to  furnish  a prepared 
form  to  the  township  clerk  for  the  publication  of  the  financial 
condition  of  the  township. 

38-39 

May  3 

TOWNSHIP 

ORGANIZATION. 

TAXES. 

Township  taxes  are  junior  to  county  taxes  for  county  purposes  and 
the  total  of  the  two  can  not  exceed  the  maximum  provided  for  by 
the  Constitution  for  county  purposes. 

38-39 

May  26 

ELECTIONS. 

In  counties  under  the  township  organization  plan  the  county  court  is 
limited  to  one  voting  place  in  a precinct  unless  the  court  should 
divide  the  precinct  and  make  an  order  setting  out  the  boundary  and 
the  name  of  each  precinct. 

38-39 

June  2 

SOCIAL  SECURITY, 

APPEALS. 

A procedural  statute  is  applicable  to  actions  which  have  accrued  or 
are  pending  as  well  as  to  future  actions. 

38-39 

July  14 

COUNTIES. 

May  not  impose  a tax  on  skating  rinks  under  Section  14323,  R.  S. 

Mo.  1929,  unless  performances  or  exhibitions  of  professional  skill  are 
given. 

38-39 

Aug  16 

CANCER  HOSPITAL. 

Cancer  Commission  proper  party  to  execute  contract  of  bailment 

with  Federal  Government. 

38-39 

Aug  21 

OFFICERS. 

Not  liable  for  tax  illegally  collected  if  done  in  good  faith  and  paid 
over  into  the  County  Treasury. 

38-39 

Sept  30 

COURTS. 

DOCKET  FEES  AND  USE 

OF. 

Circuit  court,  in  absence  of  statutes  authorizing  same,  may  not  make 
a rule  requiring  that  a portion  of  the  filing  fee  be  used  for 
maintaining  the  library  of  the  court. 

38-39 

Nov  9 

TAXATION  & REVENUE. 

County  assessor  has  no  legal  authority  to  assess  property  at  twenty 
per  cent  less  than  its  actual  value.  State  Board  of  Equalization  to 
equalize  taxes.  Mandamus  is  the  remedy  to  compel  actual  value 

assessment. 

38-39 

Dec  14 

TAXATION  AND 

REVENUE. 

Lands  sold  by  collector  for  delinquent  taxes  on  real  estate  and 
purchased  by  him  constitutes  a void  sale.  A transfer  of  his  rights 
obtained  by  such  certificate  would  convey  nothing.  The  money  paid 
by  such  collector  at  such  sale  constitutes  a voluntary  payment. 

39-39 

Jan  5 

PROBATE  COURTS. 

INHERITANCE  TAX. 

Inheritance  tax  appraiser  cannot  employ  attorney  to  advise  him 
relative  to  the  appraisement  and  charge  the  fee  of  such  attorney  as 
necessary  expenses  incurred  in  the  performance  of  his  duties  as 
appraiser. 

40-39 

Feb  6 

Hon.  Walter  A.  Higbee 

WITHDRAWN 

40-39 

July  5 

SALES  TAX. 

The  city  is  liable  for  a sales  tax  on  material  which  it  purchases 
directly  and  supervises  the  work  itself.  The  same  applies  to  property 
owners  if  the  materials  are  furnished  to  them  at  their  request. 

40-39 

July  25 

MUNICIPALITIES. 

MOTOR  VEHICLES. 

REGULATION  OF 

LIGHTING  EQUIPMENT. 

Municipalities  under  a special  charter  without  a special  provision  in 
such  charter  may  not  regulate  lighting  equipment  on  motor  vehicles 
except  that  which  is  provided  by  the  statutes. 

41-39 

June  1 

WATER  DISTRICTS. 

ADDING  TERRITORY  TO 

THE  DISTRICT. 

41  -39 

June 

ELECTION  CONTEST. 

Representative  entitled  to  receive  emoluments  of  office  from  State 

29 

LEGISLATURE. 

Treasury  upon  determination  of  election  contest. 

41-39 

Sept  28 

LOTTERY. 

“Policy  writer"  of  a drawing  in  this  state  can  be  prosecuted  for  a 
felony,  or  for  a misdemeanor. 

41-39 

Oct  20 

TOWNSHIP  TRUSTEE. 

FEES. 

The  township  trustee  is  entitled  to  commission  on  all  moneys  which 
he  is  required  by  law  as  official  to  disburse. 

41-39 

Oct  24 

STATUTES. 

REVISION  BILLS. 

House  Bill  No.  16  passed  by  the  60th  General  Assembly  goes  into 
effect  November  1,  1939. 

41-39 

Dec  5 

FINANCE  DEPARTMENT. 

Publication  of  unclaimed  deposits  in  failed  banks. 

41-39 

Dec  19 

STATE  CANCER 

COMMISSION. 

Interpretation  of  provision  in  contract  for  State  Cancer  Hospital 
relative  to  heating. 

42-39 

Feb  21 

COUNTY  COURT. 

JURORS. 

Court  may  pay  board  and  lodging  of  jury  kept  together  in 

misdemeanor  case. 

43-39 

Jan  7 

OFFICERS. 

County  treasurer  cannot  be  appointed  court  reporter  in  the  21st 
Judicial  Circuit,  and  he  cannot  appoint  a first  cousin  of  his  wife  as 
deputy  county  treasurer.  The  nepotism  statute  affects  the  office  of 

treasurer. 

43-39 

Jan  24 

PROSECUTING 

ATTORNEYS. 

DUTIES. 

NOT  REQUIRED  TO 

REPRESENT  SCHOOL 

DISTRICTS. 

LIMITATION  OF 

ACTIONS  AGAINST 

COUNTY  TREASURER. 

Prosecuting  attorney  is  not  required  to  represent  a school  district  in 
an  action  to  recover  moneys  from  county  treasurer.  Action  against  a 
county  treasurer  for  money  alleged  to  have  been  wrongfully  paid  out 
should  be  brought  within  three  years. 

43-39 

Mar  3 

TAXATION. 

County  assessor  should  file  individual  tax  lists  with  the  county  clerk 
after  making  up  his  land  and  personal  property  books. 

43-39 

Mar  8 

SHERIFF. 

Sheriff  of  Franklin  County  can  appoint  a deputy  approved  by  the 
judge  of  the  circuit  court  and  pay  the  deputy  out  of  his  own  fees, 
but  the  county  court  cannot  allow  the  deputy  a salary. 

43-39 

Mar  15 

DEPUTY  HEALTH 

COMMISSIONERS. 

Appointment  for  one  year;  general  duties. 

43-39 

Apr  5 

RECORDER  INDEXING 

CONTRACTS. 

The  party  extending  a loan  agreement  should  be  listed  as  grantor  in 

the  index  of  deeds. 

43-39 

May  1 

Hulen  & Walden 

WITHDRAWN 

43-39 

May  11 

CRIMINAL  COSTS. 

Method  of  providing  fee  bill  and  payment  of  costs  in  misdemeanor 

cases. 

43-39 

May  16 

SCHOOLS. 

County  courts  must  either  collect  the  amount  of  a school  fund 
mortgage  or  foreclose  such  mortgage. 

43-39 

Sept  27 

LIQUOR. 

Possession  only  of  illegal  intoxicating  liquors  constitutes  a 

misdemeanor. 

44-39 

Feb  18 

MISSOURI  STATE 

SCHOOL  FOR  DEAF. 

Not  liable  for  assessment  by  Fulton,  Missouri,  for  benefits  derived 
from  sewer  or  disposal  plant. 

44-39 

Oct  25 

BARBER  SCHOOL. 

Section  13529,  page  188,  Laws  of  Missouri,  1937,  requiring  a permit 
not  applicable  to  Missouri  School  for  the  Deaf. 

45-39 

Feb  20 

ELEEMOSYNARY 

INSTITUTIONS. 

Board  may  grant  permission  to  an  individual  to  copy  data  on  insane 
patients. 

45-39 

Feb  21 

ELEEMOSYNARY 

INSTITUTIONS. 

City  of  St.  Louis  only  required  to  pay  expenses  as  set  out  in  Section 
8636,  1935  Session  Laws. 

45-39 

Mar  18 

INSANE  PATIENTS. 

When  law  requires  that  patient  be  served  by  process  personally, 
regardless  of  the  effect  upon  the  patient  the  insane  asylum  must 
permit  such  service. 

45-39 

Sept  2 

ELEEMOSYNARY. 

STATE  HOSPITALS. 

May  not  decline  to  take  patients  of  county  if  payments  required  by 
law  have  been  made,  even  though  county  has  outstanding  debt  for 
former  patients. 

45-39 

Sept  13 

PENAL  INSTITUTIONS. 

The  Record  Clerk  of  the  penitentiary  must  follow  the  law  in 
classifying  the  prisoner  for  service  of  two  sentences,  one  of  which 

was  for  the  conviction  on  a case  while  a convict. 

46-39 

Aug  24 

PENAL  INSTITUTIONS. 

Sentences  of  a defendant  who  has  appealed  and  later  convicted  on 
another  charge,  shall  not  run  concurrently. 

46-39 

Oct  12 

TAXATION  AND 

REVENUE. 

Construction  of  Senate  Bill  No.  311  in  relation  to  Senate  Bill  No.  94 

as  to  the  first,  second  and  third  sale  and  the  resale  provided  in 

Section  9953b  of  said  Senate  Bill  No.  94,  the  powers  of  the  trustee 
and  the  rights  and  duties  of  junior  lienors. 

46-39 

Oct  30 

TAXATION  AND 

REVENUE. 

Offerings  for  sales  of  delinquent  tax  lands  must  be  successive.  Unless 
such  offerings  are  made  successively,  sales  thereunder  will  be  void. 

47-39 

May  11 

COUNTY  COURTS. 

TOWNSHIP  BOARDS. 

ROADS  AND  BRIDGES. 

SPECIAL 

COMMISSIONERS  AND 

TAXATION. 

The  seven  questions  pertaining  to  the  rights  of  the  county  courts, 
township  trustees  and  special  road  commissioners  of  taxation  for 
road  and  bridge  purposes  in  counties  under  township  organization. 

47-39 

July  20 

FISH  AND  GAME. 

Possession  of  squirrels  between  June  1st  and  November  30th  is  not  a 
violation  of  section  8277  R.  S.  Missouri,  1929. 

48-39 

May  18 

SCHOOLS. 

DIRECTORS  AND 

CLERKS. 

Different  questions  relating  to  school  directors,  their  qualifications 

and  election  of  the  clerk  and  their  records. 

49-39 

Mar  22 

SCHOOL. 

Treasurers  of  city,  town  or  village  districts  not  entitled  to 
compensation  until  annual  reports  have  been  filed. 

49-39 

Apr  3 

SCHOOLS. 

City,  town  and  consolidated  school  districts  may  change  their 

boundaries  in  the  same  manner  as  common  school  districts  under 

Section  9275,  R.  S.  1929,  even  though  such  change  takes  a part  of 
the  territory  of  the  city  and  puts  it  into  an  adjoining  district. 

49-39 

Aug  15 

Hon.  Lloyd  W.  King 

WITHDRAWN 

51-39 

Jan  30 

COUNTY  RECORDS. 

Section  12116,  R.  S.  1929,  only  authorizes  destroying,  by  burning, 
"assessment  lists,"  and  does  not  authorize  the  burning  of  township 

tax  books. 

51-39 

Apr  25 

TAXATION. 

County  board  of  equalization  can  not  raise  valuation  on  part  of  a 
tract,  but  must  raise  or  lower  valuation  on  whole  tract. 

51-39 

July  7 

NURSES. 

Examination  fee  determined  by  law  as  of  date  applicant  takes 

examination. 

51-39 

Sept  13 

TAXATION. 

The  School  District  is  a "Municipal  Corporation"  and  all  its  lands  are 
exempt  from  taxation  under  Section  6,  Article  10,  Constitution  of 

Missouri. 

51-39 

Oct  11 

DENTISTRY. 

Chiropractor  who  examines  a patient's  teeth  and  recommends  a 
treatment  therefor,  or  that  such  teeth  be  extracted,  violates  Section 
13582,  R.  S.  Mo.  1929,  amended  by  Laws  of  Mo.  1937,  page  492, 
relating  to  the  practice  of  dentistry. 

51-39 

Oct  13 

CRIMINAL  LAW. 

Distributors  of  wire  service  and  distributors  of  printed  racing  news  in 
gambling  establishment,  or  hand-book  operators  are  not  guilty  of  any 

crime  under  the  statutes  of  Missouri. 

51-39 

Oct  28 

TAXATION  AND 

REVENUE. 

Certificate-holder  at  a third  sale  under  the  provisions  of  Senate  Bill 

No.  94,  Laws  of  Missouri  1933,  is  entitled  to  a deed  and  possession 
after  the  redemption  period  unless  he  fails  to  pay  subsequent  taxes 

and  permits  the  property  to  be  sold  under  the  provisions  of  Section 
9953a,  Senate  Bill  No.  311,  Laws  of  Missouri  1939,  at  page  851,  and 
in  such  event  he  loses  all  rights  obtained  under  the  certificate  of 
purchase. 

51-39 

Dec  21 

TAXATION. 

County  collector  is  not  compelled  to  notify  a tax  payer  as  to  his 
personal  taxes  until  after  they  become  delinquent. 

52-39 

Feb  16 

SCHOOLS. 

Consolidated  Districts  may  furnish  transportation  to  non-resident 
pupils. 

52-39 

Mar  29 

BURIAL  SOCIETIES. 

May  admit  members  up  to  sixty-six  (66)  years  of  age. 

52-39 

May  5 

CONSTITUTIONAL  LAW. 

APPROPRIATIONS  TO 

INDIVIDUALS  OR 

PRIVATE  AGENCIES 

PROHIBITED. 

State  funds  may  not  be  paid  to  private  institutions  or  agencies  for 
the  care  of  indigent  sick  and/or  the  care  of  dependent  and/or 
neglected  and  dependent  children. 

52-39 

Oct  19 

UNEMPLOYMENT 

INSURANCE. 

In  absence  of  fraud  four  separate  corporations  having  a majority  of 
the  same  stockholders,  and  not  individually  having  eight  employees, 
do  not  come  under  the  Unemployment  Compensation  Act. 

53-39 

Mar  5 

PROBATE  COURT. 

PUBLIC 

ADMINISTRATOR. 

Court  cannot  oust  the  administrator  who  has  taken  charge  of  an 
estate  under  Sec.  299  (5)  by  appointment  under  the  terms  of  proviso 

in  Sec.  7. 

53-39 

May  24 

SCHOOLS. 

School  board  in  common  school  district  may  assess  a levy  up  to  forty 
cents  per  hundred  dollars  valuation  without  an  election  by  the 
taxpayers. 

53-39 

June 

13 

OFFICERS. 

AUDITING  ACCOUNTS 

OF  PUBLIC 

ADMINISTRATOR  OF 

COUNTY  OF  ST.  LOUIS. 

Comptroller  of  the  County  of  St.  Louis  may  audit  the  accounts  of  the 
public  administrator  of  that  county. 

54-39 

Jan  6 

DOG  LICENSE  LAW. 

Any  constable  in  the  county  may  enforce  the  dog  license  law. 

54-39 

Feb  10 

TAXATION. 

County  clerk  is  entitled  to  retain  ten  cents  for  each  county  dog 
license,  in  addition  to  his  regular  salary. 

54-39 

Feb  24 

COUNTY  COURTS. 

DOGS. 

COLLECTION  OF  TAXES. 

The  county  court  is  not  authorized  to  appoint  and  pay  a person  to 
enforce  the  collection  of  dog  taxes  but  may  pay  a person  a 
reasonable  sum  to  enforce  its  quarantine  order  on  dogs  for  rabies. 

54-39 

Mar  16 

ANIMALS. 

DOG  TAX. 

DOGS. 

Person  having  more  than  ten  dogs  liable  only  for  ten  dollars  tax. 

54-39 

Mar  27 

ROAD  DISTRICT. 

A voter  on  the  submission  of  the  adoption  of  a special  road  district 
need  not  be  a taxpayer,  but  should  be  qualified  under  the  general 

election  laws. 

54-39 

Apr  29 

TAXATION  AND 

REVENUE. 

Owner  purchasing  at  third  sale  acquires  interest  free  from  tax  liens 

for  which  sale  was  had. 

54-39 

June  5 

SHERIFF'S  FEES. 

HIGHWAY  PATROL. 

Entitled  only  to  mileage  actually  traveled.  Warrant  to  be  executed  by 
them,  should  be  addressed  to  them. 

54-39 

July  27 

COUNTY  COURTS. 

COUNTY  HIGHWAY 

ENGINEER. 

County  Court  must  determine  whether  applicant  for  position  as 
county  highway  engineer  meets  statutory  requirements  as  to 
qualifications. 

54-39 

Oct  19 

RECORDER  OF  DEEDS. 

Has  no  authority  to  keep  out  of  office  justice  of  peace  soliciting 
performance  of  marriage  ceremony,  whose  conduct  annoys 
applicants  for  marriage  license  and  is  detrimental  to  efficient 
operation  of  said  office,  but  county  court  has  right  to  eject  intruders 

from  said  office. 

54-39 

Nov  30 

STATUTORY 

CONSTRUCTION. 

Words  "shall  be  lawful"  in  Section  9953b.,  Laws  of  Missouri,  1939, 
construed  to  be  directory. 

54-39 

Dec  5 

COUNTY  COURTS. 

Have  authority  to  institute  suits  to  prevent  trespasses  upon  county 
property. 

55-39 

Feb  10 

INSURANCE. 

Reasons  for  disapproving  articles  of  incorporation  for  Missouri  Valley 
Mutual  Casualty  Company. 

55-39 

Feb  25 

INSURANCE 

DEPARTMENT. 

Approval  of  affidavit  of  change  in  number  of  Directors  of  Pyramid 

Life  Insurance  Company. 

55-39 

May  16 

INSURANCE. 

Approval  of  Amended  Articles  of  Incorporation  of  Central  Mutual 
Casualty  Company  of  Kansas  City. 

55-39 

June  1 

HABITUAL  DRUNKARDS. 

Not  confinable  in  state  institutions  under  order  of  probate  court. 

55-39 

July  18 

Opinion  letter  issued  to  Hon.  Ray  B.  Lucas. 

55-39 

Aug  1 

INSURANCE. 

Approval  of  reduction  and  increase  of  capital  stock  of  St.  Louis  Fire 
and  Marine  Insurance  Company. 

55-39 

Sept  12 

INSURANCE. 

Approval  of  amendment  of  Articles  of  Incorporation  of  Kansas  City 

Life  Insurance  Company  changing  date  for  annual  meeting  of 

stockholders. 

55-39 

Sept  27 

INSURANCE. 

Disapproval  of  proposed  Articles  of  Incorporation  of  Industrial 

Benefit  Insurance  Company. 

55-39 

Sept  27 

INSURANCE. 

Approval  of  articles  of  incorporation  of  Mutual  Commerce  Casualty 
Company. 

55-39 

Nov  4 

INSURANCE. 

The  "Safe  Driver's  Reward"  which  involves  a return  of  15%  of 

premium  by  casualty  companies  to  policy  holders  in  the  event  no 
claims  are  reported  is  a rate  making  device  only  and,  therefore, 

proper. 

55-39 

Nov  14 

INSURANCE. 

Contract  whereby  Royal  Provident  Corporation  of  America  agrees  to 
replace  lenses  in  glasses  and  give  free  adjustment  on  frames  is 

insurance  contract. 

55-39 

Nov  18 

INSURANCE. 

Approval  of  articles  of  incorporation  of  Midwestern  Fire  and  Marine 
Insurance  Company. 

55-39 

Nov  22 

INSURANCE. 

Approval  of  proposed  articles  of  incorporation  of  the  American 

Fidelity  Life  Insurance  Company  of  Kansas  City. 

55-39 

Dec  7 

INSURANCE. 

Approval  of  articles  of  incorporation  of  the  Old  American  Insurance 
Company. 

56-39 

Mar  21 

NEWSPAPERS. 

Newspapers  printing  notices  under  section  5599,  Laws  of  Missouri, 
1931,  page  141,  must  meet  all  the  requirements  of  section  13775, 
Laws  of  Missouri,  1937,  page  432. 

56-39 

Aug  1 

CREDIT  UNIONS. 

Cannot  engage  in  general  banking  business. 

56-39 

Aug  4 

INSURANCE. 

BURIAL  SOCIETIES. 

United  Mutual  Life  Assurance  Society  of  America,  Inc.,  cannot  be 
licensed  as  a foreign  corporation  to  do  business  in  Missouri;  it  if  does 
business  without  complying  with  the  statutes  it  is  a violation  of  the 
penal  laws. 

57-39 

Jan  4 

SCHOOLS. 

SUPERINTENDENT. 

QUALIFICATIONS. 

County  superintendent  of  schools  is  required  to  possess  only  one  of 
the  alternative  qualifications  set  out  in  Section  9454,  R.  S.  Mo.  1929. 

57-39 

Jan  12 

SHERIFF. 

A sheriff  may  serve  warrant  issued  on  a misdemeanor  out  of  the 
Circuit  Court  in  any  other  county  in  the  State. 

57-39 

Jan  23 

TAXATION. 

Taxation  of  Railroads  and  Utilities  for  school  purposes. 

57-39 

Feb  17 

COUNTIES. 

CONDEMNATION 

PROCEEDINGS. 

County  may  withdraw  from  condemnation  proceedings  before 
owner's  right  to  compensation  becomes  vested;  only  liable  for  court 
costs  and  not  attorneys  fees;  when  county  may  appeal  from 
judgment  of  the  circuit  court. 

57-39 

Feb  24 

OFFICERS. 

County  officers  not  prohibited  from  purchasing  county  warrants  at 
par  value. 

57-39 

Mar  8 

APPROPRIATIONS. 

Where  an  act  creating  an  office  provides  for  compensation  and 
traveling  only  within  the  state,  then  such  officer  is  not  authorized  to 
incur  travel  expenses  outside  of  the  state  even  though  his 
appropriation  provides  for  such  expense. 

57-39 

May  12 

COUNTY  COLLECTORS. 

What  constitutes  delinquent  personal  property  tax  list  and  duties  of 
county  court  in  connection  with  settlement. 

57-39 

May  16 

PENAL  BOARD. 

Authority  of  law  for  imprisonment  in  penitentiary  is  only  pursuant  to 
sentence  of  court  for  a felony. 

57-39 

May  24 

ANIMALS. 

Charges  for  feeding  and  keeping  strays  are  only  legally  assessed, 
pursuant  to  statutory  authority. 

57-39 

May  31 

CRIMINAL  LAW. 

Physician  is  incompetent  to  testify  as  to  sobriety  of  a patient  whom 
he  is  treating  for  injuries,  but  a physician  is  competent  to  testify  as  a 
layman  when  he  is  not  treating  an  intoxicated  person. 

57-39 

June  3 

PENAL  INSTITUTIONS. 

Reprieves  for  specified  periods  are  part  of  the  Governor's 
Constitutional  prerogative. 

57-39 

June  5 

SHERIFFS  AND  OFFICIAL 

BONDS. 

Sureties  on  Sheriffs  bonds  are  not  liable  for  excess  bills  presented  to 
the  County  Court  by  the  Sheriff  and  paid  to  him. 

57-39 

June  7 

RECORDER  OF  DEEDS. 

Required  to  produce  original  records  at  trial  on  order  of  subpoena 

duces  tecum. 

57-39 

June 

17 

PUBLIC  LANDS. 

UNITED  STATES 

GOVERNMENT. 

State  laws  respecting  federally  owned  lands  are  junior  to  the  federal 

laws  thereover. 

57-39 

June 

20 

COUNTY. 

Not  liable  for  hospital  expense  of  person  committed  to  Missouri 
Training  School. 

57-39 

June 

26 

CRIMINAL  PROCEDURE. 

Venue  of  jail  break  is  in  county  where  prisoner  is  confined  from  a 
county  having  no  jail. 

57-39 

June 

27 

Hon.  G.  Logan  Marr 

WITHDRAWN 

57-39 

June 

30 

PARK  BOARD. 

Powers  of  maintenance  and  improvement  are  limited  to  territorial 

bounds  of  State  Parks. 

57-39 

July  13 

SHERIFFS. 

Entitled  to  mileage  in  each  case  when  serving  five  warrants  on  the 

same  defendant. 

57-39 

July  19 

SHERIFF  FEES. 

Sheriff  not  entitled  to  a fee  for  transporting  prisoner  when  confined 
in  jail  in  adjoining  county  because  of  insufficiency  of  local  jail. 

57-39 

July  20 

ASSESSMENTS. 

TAXATION. 

Personal  property  on  which  the  United  States  Government  holds  a 
mortgage  is  taxable  to  the  mortgagor. 

57-39 

Aug  2 

SHERIFFS. 

Misappropriation  of  money  constitutes  embezzlement. 

57-39 

Aug  16 

ELECTIONS. 

Grand  Jury  may  open  ballot  boxes  in  any  election  for  the  purpose  of 
investigating  fraudulent  elections. 

57-39 

Aug  22 

AGRICULTURE,  DEPT. 

OF. 

EGG  INSPECTION. 

Owner  of  "egg-breaking  establishment"  not  required  to  take  out 
"egg-trafficking  license." 

57-39 

Aug  25 

VENUE. 

Ordinarily  venue  in  a criminal  case  for  removing  and  concealing 
mortgaged  property  is  in  the  county  of  the  residence  of  the 

defendant. 

57-39 

Oct  17 

COUNTY  BUDGET  ACT. 

Current  revenue  coming  in  during  the  current  year  can  be  used 
during  that  year. 

57-39 

Nov  1 

AGRICULTURE. 

COMMERCIAL  FEEDING. 

Feed  for  livestock  and  poultry  containing  rice  hulls  in  any  form  may 

not  be  sold  as  a commercial  feed  in  this  state. 

57-39 

Nov  9 

COUNTY  COURT. 

In  order  to  render  the  county  liable  for  blood  hound  harness  and  red 
lenses  purchased  by  the  sheriff,  the  sheriff  must  be  a lawfully 
authorized  agent  of  the  county. 

57-39 

Nov  17 

TAXATION. 

SALE  OF  LAND  TO 

TRUSTEE. 

THE  TRUSTEE  MAY  NOT 

BE  DEPUTY  COUNTY 

COLLECTOR. 

Deputy  county  collector  may  not  act  as  trustee.  Authority  of  the 

trustee  to  collect  fees  for  service. 

57-39 

Nov  29 

COUNTY  JAIL. 

The  Morgan  County  jail  must  be  maintained  within  the  corporate 
limits  of  the  county  seat  of  justice,  Versailles.  A part  of  the  Morgan 
county  home  can  not  be  maintained  or  used  as  the  county  jail, 
because  it  is  outside  the  corporate  limits  of  the  Morgan  county  seat 
of  justice,  Versailles. 

57-39 

Dec  4 

CRIMINAL  LAW. 

Negroes  cannot  be  barred  from  county  jury  panel  by  conspiracy  or 
scheme  without  subjecting  the  jury  panel  to  a motion  to  quash. 

57-39 

Dec  7 

CRIMINAL  COSTS. 

In  a preliminary  the  county  or  state  is  not  liable  for  the  costs  when 
the  defendant  is  discharged. 

57-39 

Dec  14 

CRIMINAL  LAW. 

Under  the  so-called  habitual  criminal  act,  prior  conviction  and 
sentence  to  Intermediate  Reformatory  at  Algoa  is  sufficient  to  satisfy 

its  terms. 

58-39 

Jan  26 

BUILDING  AND  LOAN. 

Directors  may  contract  with  association;  when. 

58-39 

Mar  29 

BOND  INVESTMENT 

COMPANIES. 

Commissioner  of  Finance  has  the  power  to  examine  Bond 

Investment  Companies. 

58-39 

May  6 

POLICE  BILL. 

AMENDMENTS  TO. 

Lawmakers  may  not  infringe  upon  the  appointive  powers  of  the 
Governor  in  enacting  legislation. 

58-39 

May  25 

BUILDING  AND  LOAN. 

Agreement  between  Federal  Association  and  State  Association 

covered  by  joint  faithful  performance  bond  that  Federal  Association 
shall  have  priority  does  not  meet  requirements  of  Section  5591, 

Laws  of  Missouri,  1931,  p.  147. 

58-39 

Aug  17 

BUILDING  & LOAN 

ASS'NS. 

(1)  Officer  or  employee  may  furnish  individual  bond  without  "faithful 
performance  of  duty"  clause;  (2)  Bond  cannot  be  cancelled  without 
ten  days  notice  in  writing;  (3)  Supervisor  of  Building  and  Loan 
Associations  may  prepare  form  of  individual  bond  in  compliance  with 

House  Bill  166. 

58-39 

Dec  13 

Mr.  Hue  D.  McDonald 

WITHDRAWN 

59-39 

Jan  3 

ELECTIONS. 

Persons  convicted  of  violating  Section  7783(g)  are  disqualified  from 
voting. 

59-39 

Mar  1 

SCHOOLS. 

Rural  School  District  may  purchase  land  adjacent  to  a school  for  road 

purposes. 

59-39 

Mar  10 

ELECTIONS. 

Board  of  Election  Commissioners  of  St.  Louis  County  to  make  canvass 

alone  of  election  returns. 

59-39 

Mar  28 

SCHOOLS. 

Directors  of  town  school  district  cannot  dispose  of  building  or  school 
house  site  until  another  building  or  school  house  site  has  been 
provided. 

59-39 

Mar  28 

PHYSICIANS. 

Must  not  operate  on  adults  without  consent  or  on  minors  without 
obtaining  consent  of  parents,  or  inmates  at  Intermediate 

Reformatory. 

59-39 

Apr  15 

TAXATION. 

Buildings  owned  by  lessees  are  subject  to  taxation  separate  from  the 

land. 

59-39 

May  6 

ASSESSORS. 

(1)  Compensation  for  taking  list  containing  only  undivided  interest  in 
real  estate  in  counties  of  40,000  or  less.  (2)  Compensation  for 
entering  tract  so  owned  in  land  book. 

59-39 

May  10 

COUNTY  COLLECTOR. 

It  is  mandatory  on  the  county  collector  to  withhold  fees  to  witnesses 
or  grand  jurors  for  delinquent  taxes,  even  though  the  taxes  are  in  a 
larger  amount  than  the  warrants. 

59-39 

May  16 

SCHOOLS. 

County  Superintendent  of  Schools  not  entitled  to  any  unexpended 
balance  in  fund  created  by  Section  9475,  R.  S.  Mo.  1929. 

59-39 

Aug  2 

TAXES. 

Cost  of  making  resurvey  of  city  property. 

59-39 

Nov  7 

BOARD  OF 

OPTOMETRY. 

Secretary  of  board  must  be  selected  by  the  board  and  cannot  be 
appointed  by  the  Governor. 

59-39 

Dec  14 

TAXATION. 

City  collector  of  city  of  second  class  cannot  assess  a penalty  of  more 
than  1%  upon  delinquent  real  estate  taxes  but  can  assess  and  is 
entitled  to  3%  of  the  total  penalty  of  not  more  than  5%  on  personal 

delinquent  taxes. 

59-39 

Dec  30 

TAXATION  AND 

REVENUE. 

1.  Trustee  appointed  under  the  provisions  of  9953b,  Laws  of 

Missouri  1939,  at  page  851,  is  to  receive  his  fees  as  a part  of  the 
costs.  2.  That  by  order  of  County  Court  the  trustee  may  sell  for  a less 
or  greater  sum  than  the  taxes. 

60-39 

Apr  4 

BONDS. 

SURETY  BONDS. 

COLLECTORS'  BONDS. 

OFFICERS. 

1.  Payment  of  premium  of  surety  bond  not  mandatory  on  public 
body.  2.  Premium  to  be  paid  out  of  Class  4.  3.  Entire  premium  to  be 
paid  for  by  county  and  not  apportioned  among  the  funds  protected. 

60-39 

Aug  1 

OFFICERS. 

Deputy  County  Tax  Collector  may  not  be  appointed  Trustee  for 
purchases  of  lands  and  lots  under  Senate  Bill  No.  311,  60th  General 
Assembly. 

60-39 

Sept  7 

NATIONAL  GUARD. 

ENLISTED  MEN. 

There  is  no  law,  state  or  federal,  which  prohibits  the  discharge  of  a 
civilian  employee,  other  than  an  employee  of  the  United  States,  for 
the  sole  reason  of  his  attendance  at  a National  Guard  Encampment 
undergoing  federal  training. 

62-39 

Feb  28 

TAXATION  AND 

REVENUE. 

Legal  representative  of  minor  may  redeem  from  the  Collector  after 
sale  and  delivery  of  deed,  if  no  controversy  of  fact;  otherwise  right 
of  party  to  redeem  must  be  established  in  court  of  competent 
jurisdiction. 

62-39 

Mar  22 

SCHOOLS. 

It  is  not  legal  to  have  challengers  and  watchers  in  the  polls  at  school 

elections. 

62-39 

Mar  31 

PROSECUTING 

ATTORNEY  FEES. 

When  dismissal  is  at  cost  of  defendant  such  fee  is  not  taxable  as  a 

part  of  the  cost. 

62-39 

Apr  12 

SCHOOLS. 

TRANSPORTATION. 

CONSOLIDATED 

DISTRICTS. 

The  board  of  directors  of  consolidated  districts,  unless  authorized  by 
vote  of  the  electors  of  the  district,  may  not  provide  for 
transportation  of  pupils  in  elementary  schools  except  where  the 
average  daily  attendance  falls  below  ten. 

62-39 

May  9 

Hon.  John  W.  Mitchell 

WITHDRAWN 

62-39 

June 

FERTILIZER  LAWS. 

Agriculture  Experiment  Station  must  label  or  tag  each  separate 
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AGRICULTURE. 

parcel  of  "Vigoro"  before  it  may  be  exposed  for  sale. 

62-39 

Oct  20 

COLLECTORS  AND 

SHERIFFS. 

Authorized  to  appoint  salaried  attorneys  under  House  Bill  No.  480. 

62-39 

Dec  29 

SHERIFF'S  FEES. 

Amount  entitled  for  services  under  Sections  11789  and  11791,  R.  S. 

Mo.  1929. 

63-39 

Feb  24 

GAMBLING. 

Prosecution  for  punch  boards  brought  under  Section  4290  R.  S.  Mo. 

1929. 

63-39 

Mar  23 

STATE  HIGHWAY 

PATROL. 

Meaning  of  "resident  tax  paying  citizen." 

63-39 

June  2 

LOTTERIES. 

Use  of  photographs  to  select  winner. 

63-39 

Dec  19 

TAXATION  AND 

REVENUE. 

COUNTY  BUDGET  LAW. 

REFUNDING  OF  TAXES. 

Taxes  unlawfully  collected  should  be  refunded  out  of  Class  5 under 
the  County  Budget  Act. 

64-39 

Apr  3 

CRIMINAL  COSTS. 

Payment  of  an  insufficient  check  after  five  days  is  not  a defense  to 

the  action. 

64-39 

Apr  3 

TAXATION. 

COUNTY  CLERK  AND 

EXTENSION  OF  TAXES. 

County  Clerk  should  extend  taxes  separate  for  each  bond  issue. 

64-39 

Dec  22 

PROSECUTING 

ATTORNEY. 

COUNTY  TREASURER. 

COUNTY  COURT. 

COUNTY  CLERK. 

Prosecuting  Attorneys  in  certain  counties  are  entitled  to  additional 
pay  for  acting  in  juvenile  cases,  under  1939  Session  Laws.  Treasurer 
in  counties  under  township  organization  in  certain  counties  is 

entitled  to  additional  amount  allowed  under  1939  Session  Laws. 

County  Judges  are  entitled  to  mileage  in  certain  counties  under  the 
1939  Session  Law.  County  Clerk  in  certain  counties  is  allowed 
$500.00  additional  pay  as  budget  officer,  under  the  1939  Session 

Law. 

65-39 

Feb  23 

STATE  ATHLETIC 

COMMISSION. 

Rule  of  commission  is  superior  to  rule  of  city  commission. 

65-39 

Mar  27 

ROADS  AND  BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

PROPERTY  SUBJECT  TO 

TAX. 

DISTRICT  FUNDS 

EXPENDED. 

WHERE. 

Special  road  districts  organized  under  Art.  IX,  chap.  42,  R.  S.  Mo. 

1929,  are  not  authorized  to  make  levies  for  road  and  bridge 
purposes.  Cities  located  in  a special  road  district  are  not  exempt  from 
the  general  levies  for  road  and  bridge  purposes.  Special  road  district 
funds  to  the  amount  of  25%  of  the  amount  collected  in  a city  may 
be  expended  by  the  commissioners  on  the  streets  in  such  city. 

65-39 

Apr  18 

TAXATION. 

ROAD  AND  BRIDGE 

LEVY  AND  BUDGET  ACT. 

All  road  and  bridge  taxes  collected  on  properties  in  special  road 
district  should  be  paid  to  the  special  road  district  on  demand  even 
though  such  taxes  are  apportioned  as  provided  by  the  County  Budget 

Act. 

65-39 

May  5 

LOAN  & INVESTMENT 

COMPANIES. 

Additional  powers  conferred  on  Loan  and  Investment  Companies  do 
not  apply  to  individuals. 

65-39 

July  18 

SCHOOLS. 

BOARD  OF  EDUCATION. 

RETIREMENT  OF 

Board  of  Education  in  cities  of  500,000  or  over  may  not  terminate 
the  tenure  of  teachers  on  the  basis  of  age  without  recommendation 
of  the  Superintendent  of  Instruction.  Revenues  may  be  used  to  pay 

TEACHERS. 

USING  PUBLIC 

REVENUE  FOR 

PAYMENT  INTO 

RETIREMENT  FUND. 

teachers  retired  from  service. 

65-39 

Aug  22 

TAXATION. 

No  exemption  allowed  on  execution  of  judgment  for  personal  taxes. 

65-39 

Aug  29 

SWEEPSTAKE  TICKET. 

Lottery. 

65-39 

Aug  30 

ROAD  DISTRICTS. 

MUNICIPAL 

CORPORATIONS. 

City  of  the  fourth  class  cannot  organize  itself  into  a special  road 
district  under  Section  7047,  R.  S.  Mo.  1929. 

65-39 

Sept  26 

TAXATION  AND 

REVENUE. 

Until  final  sale,  under  the  provisions  of  Senate  Bill  No.  311,  Laws  of 
Missouri  1939  and  especially  Section  9953a  thereof,  or  delivery  of  a 
deed  under  the  provisions  of  Section  9957,  Senate  Bill  No.  94,  Laws 
of  Missouri  1933,  cities  may  collect  delinquent  taxes  on  real  estate 
as  provided  by  statute,  the  lien  for  general  taxes  being  paramount  is 
unaffected  by  such  procedure. 

65-39 

Dec  1 

SCHOOLS. 

COUNTY  COURT. 

It  is  not  necessary  that  the  Circuit  Court  be  in  session  to  constitute  a 
valid  sale  under  Section  9254  R.  S.  Missouri,  1929. 

65-39 

Dec  14 

ROAD  DISTRICTS. 

Under  Section  7868,  R.  S.  Missouri,  1929,  County  may  organize  only 
one  road  district  for  the  whole  county  excluding  all  special  road 

districts. 

66-39 

Feb  23 

CITIES. 

May,  by  ordinance  impose  reasonable  monthly  service  charge  for 

sewer  service  connections. 

66-39 

Mar  18 

Mr.  R.  J.  Newport 

WITHDRAWN 

66-39 

Oct  6 

WORKMEN'S 

COMPENSATION 

COMMISSION. 

RULES  AND 

REGULATIONS  IN 

REGARD  TO 

EXAMINATION  OF 

RECORDS  OF 

EMPLOYERS. 

Workmen's  Compensation  Commission  may  not  make  a rule 
authorizing  the  Commission  to  examine  the  records  of  employers  to 

determine  whether  or  not  such  rule  has  been  violated. 

67-39 

Aug  28 

SOCIAL  SECURITY. 

Residence  requirement  for  aid  for  dependent  children. 

68-39 

Jan  21 

CHIROPRACTIC  BOARD. 

Member  whose  term  expires  and  office  is  filled  by  another's 
appointment  is  out  of  office. 

68-39 

Jan  30 

DEAD  BODIES. 

If  any  person  shall  die  without  means  of  burial  expenses,  the  person 
or  persons  having  the  body  of  such  person  in  their  custody  are 

required  to  notify  the  Secretary  of  the  Anatomical  Board. 

68-39 

Mar  27 

CHIROPRACTIC. 

Four  members  can  issue  license.  Biennial  successive  renewals  of 

license  with  attendant  fee  is  compulsory  and  without  exception. 

68-39 

Apr  20 

ASSESSMENT. 

Assessors  should  assess  all  real  property  if  the  ownership  on  June  1st 
of  the  year  preceding  the  collection  of  taxes. 

68-39 

May  16 

THE  COUNTY 

COLLECTOR. 

TAX  RECEIPTS. 

County  collector  may  make  a tax  receipt  in  any  form  he  desires  so 
long  as  it  evidences  the  payment  of  the  taxes  on  the  property  and 
for  the  period  for  which  the  taxes  are  paid. 

68-39 

June 

20 

Dr.  T.  C.  Oyler 

WITHDRAWN 

68-39 

Oct  7 

PROSECUTING 

ATTORNEY. 

COUNTY  HOSPITALS. 

Duty  to  represent  county  hospitals.  May  spend  hospital  funds  to  pay 
cost  of  litigation,  but  may  not  hire  or  pay  private  counsel. 

68-39 

Dec  29 

MUNICIPAL 

CORPORATIONS. 

Jefferson  City,  being  a city  of  the  third  class  may  issue  bonds  for  the 
erection  of  a municipal  office  building  that  may  be  partly  used  by 

state  offices. 

69-39 

Jan  26 

COUNTY  COURTS. 

COUNTY  BUDGET. 

County  courts  where  they  have  transferred  funds  from  the  road  fund 
to  the  general  fund  may  not  replace  such  moneys  until  all  claims, 
including  the  fifth  class  claims,  have  been  paid. 

69-39 

Jan  26 

Dr.  Harry  F.  Parker 

WITHDRAWN 

69-39 

July  5 

STATE  BOARD  OF 

HEALTH. 

Definition  of  hotel  - certain  hotels  required  to  have  fire  escapes. 

69-39 

July  24 

STATE  BOARD  OF 

HEALTH. 

Not  required  to  register  births  of  children  adopted  in  this  state, 

when  not  born  in  Missouri. 

69-39 

Nov  16 

STATE  BOARD  OF 

HEALTH. 

Regulations  respecting  control  of  venereal  diseases  within  statutory 
powers  of  Board. 

70-39 

May  23 

MUNICIPAL 

CORPORATIONS. 

City  of  the  Third  Class  may  enter  into  an  exclusive  contract  with  an 
individual  for  collection  of  garbage  and  assess  a fee  for  its  removal. 

71-39 

Jan  31 

COUNTY  TREASURER. 

No  vacancy  exists  in  the  office  of  county  treasurer  by  virtue  of  the 
failure  of  treasurer-elect  to  qualify  under  Laws  of  Mo.  1937,  p.  425. 

71-39 

Feb  23 

INTOXICATING  LIQUOR. 

CRIMINAL  PROCEDURE. 

Shipments  of  intoxicating  liquor  when  interstate  and  when  intrastate. 
When  officers  may  search  and  seize  liquor. 

71-39 

Apr  17 

TAXATION. 

1.  Drainage  Districts  by  Circuit  Court.  Refunding  under  Sec.  11022  R. 

S.  Mo.  1929.  Powers  of  Board  of  supervisors.  2.  Collector  must 
collect  and  pay  over  tax  included  in  "drainage  tax  book"  and  in  so 
doing  is  not  liable  on  his  bond. 

71-39 

May  24 

GUARDIANS. 

CURATORS. 

REAL  ESTATE  OF 

WARDS. 

MANAGING  OF. 

A guardian  of  an  insane  ward  may  convey  mineral  rights  of  ward's 
real  estate  but  should  follow  the  statutes  relating  to  conveyance  of 
real  estate  for  his  procedure. 

71-39 

May  26 

LIQUOR. 

TAXPAYERS. 

A person  paying  only  sales  taxes  and  no  other  taxes  is  not  eligible  for 
a liquor  license. 

71  -39 

June 

LIQUOR  CONTROL. 

The  managing  officer  of  a corporation  which  desires  to  obtain  a 
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LICENSING  OF  A 

CORPORATION. 

license  to  sell  intoxicating  liquor  is  not  required  to  be  a resident  and 
taxpaying  citizen  of  a town  or  village  in  which  he  proposes  to  sell 
intoxicating  liquor. 

71-39 

July  24 

INTOXICATING  LIQUOR. 

CORPORATIONS 

CRIMINALLY  LIABLE  FOR 

VIOLATIONS  OF  LIQUOR 

CONTROL  ACT. 

Officers,  agents,  servants  and  employees  participating  in  violations 
also  criminally  liable. 

71-39 

Aug  3 

CITIZENSHIP. 

Service  in  the  United  States  military  forces  does  not  automatically 
create  citizenship. 

71-39 

Sept  27 

LIQUOR. 

In  making  the  refunds  authorized  by  Section  119  of  House  Bill  No. 

716,  the  Supervisor  of  Liquor  Control  must  pay  State  Treasurer  face 
amount  of  stamps  out  of  the  fund  specifically  appropriated  for  that 

purpose. 

71-39 

Sept  28 

LIQUOR. 

Liquor  dealers  cannot  sell  wine  in  unstamped  bottles. 

71-39 

Oct  17 

CIRCUIT  CLERK. 

EX-OFFICIO  RECORDER 

OF  DEEDS. 

He  shall  make  his  report  and  pay  all  fees  in  monthly  and  the  county 
court  shall  pay  the  clerk  who  is  ex-officio  Recorder  of  Deeds  a salary 
at  the  end  of  each  month.  Both  procedures  are  mandatory. 

71-39 

Nov  9 

Hon.  Walker  Pierce 

WITHDRAWN 

71-39 

Nov  17 

LIQUOR. 

Boats  operating  on  navigable  streams  within  this  state  cannot  be 
licensed  to  sell  intoxicating  liquor  and,  therefore,  all  such  sales  are 
illegal. 

71-39 

Nov  18 

LIQUOR. 

In  city  elections  on  question  of  whether  intoxicating  liquor  containing 
more  than  5%  alcohol  by  weight  can  be  sold  by  the  drink,  at  least  a 
majority  of  the  qualified  voters  must  vote.  Then  a majority  of  those 
voting  controls  the  election. 

71-39 

Dec  28 

LIQUOR. 

Liquor  licensees  authorized  to  sell  intoxicating  liquor  by  the  drink 
may  also  sell  3.2%  beer  under  the  same  license. 

72-39 

Apr  21 

WITHDRAWN 

75-39 

May  12 

OFFICERS. 

Police  Commissioners  at  St.  Joseph  is  not  city  officer  but  a state 
officer  as  far  as  city  council  contracts  for  material  be  concerned. 

75-39 

Nov  7 

OFFICERS. 

PAYMENT  OF  SALARIES 

IN  ADVANCE. 

The  court  has  no  authority  to  advance  the  salary  of  any  county 

officer. 

76-39 

Aug  2 

COUNTY  CONTRACTS. 

Officers  cannot  be  interested  in  contracts  of  the  county. 

76-39 

Dec  8 

PUBLIC  SERVICE 

COMMISSION. 

Can  not  exact  motor  carrier's  license  from  trucker  transporting 
livestock  from  farm  to  market  and  on  the  return  trip  hauling  his  (the 
truckers)  own  property. 

77-39 

Mar  17 

Recipient  of  Blind  Pension  may  request  his  name  stricken  from  the 

Blind  Pension  Roll. 

77-39 

Apr  13 

OFFICERS. 

Circuit  Judges  can  not  lawfully  hold  office  of  school  director. 

77-39 

May  22 

RAILROADS. 

SAFETY  DEVICESAND 

INTERSTATE 

COMMERCE 

COMMISSION. 

Safety  devices  for  engines  of  railroads  should  be  required  and 
ordered  by  the  Interstate  Commerce  Commission. 

80-39 

Oct  3 

TAXATION  AND 

REVENUE. 

Succeeding  Collector  should  give  credit  for  payment  of  delinquent 
taxes  on  real  estate  when  the  county  court  finds,  by  its  written  order 
of  record,  that  such  taxes  were  paid  and  a valid  receipt  was  given  by 
the  former  Collector  for  such  payment,  absent  fraud  or  mistake. 

80-39 

Nov  30 

PROSECUTING 

ATTORNEYS. 

Duties  imposed  on  other  administrative  officials  to  direct 
prosecutions  do  not  relieve  prosecuting  attorneys  of  their  duties  in 
regard  to  same. 

81-39 

Feb  23 

TAXATION. 

Allocation  clause  of  House  Bill  No.  14  is  unconstitutional  on  account 

of  class  legislation. 

81-39 

June  6 

RECORDER  OF  DEEDS. 

FEES. 

Fees  of  recorder  of  deeds  for  making  certified  copies. 

81  -39 

June 

TAXATION. 

Cities  operating  under  a special  charter  should  certify  their 
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COLLECTION  OF 

DELINQUENT  TAXES  IN 

CITIES  UNDER  A 

SPECIAL  CHARTER. 

delinquent  taxes  to  the  county  collector  unless  the  charter  provides 

for  such  collection. 

81-39 

Sept  5 

UNEMPLOYMENT 

COMPENSATION. 

“Notice  of  Lien"  need  not  be  acknowledged  for  filing  in  the  office  of 

the  Recorder  of  Deeds. 

81-39 

Sept  22 

RECORDER  OF  DEEDS. 

Under  the  statutes  no  fee  is  allowed  a recorder  of  deeds  for  the 

filing  of  a “Notice  of  Lien"  under  Unemployment  Compensation  Act. 

81-39 

Oct  12 

LABOR  COMMISSIONER. 

Labor  and  Industrial  Inspection  Department  must  retain  reports 
indefinitely. 

81-39 

Oct  13 

COMMISSIONER  OF 

LABOR  AND 

INDUSTRIAL 

INSPECTION. 

Has  the  right  to  inspect  and  collect  inspection  fees  from  gasoline 
filling  stations  and  bulk  stations. 

81-39 

Oct  13 

MOTOR  VEHICLES. 

Certification  of  the  description  of  the  chattel  mortgage  on  a motor 
vehicle  can  only  be  placed  upon  the  certificate  of  title. 

81-39 

Oct  24 

COMMISSIONER  OF 

LABOR. 

Has  power  to  administer  oaths  or  affirmations,  to  examine  witnesses 
where  he  finds  them  and  to  take  and  preserve  evidence,  all  provided 
Commissioner  request  information  relative  to  his  duties.  Such 
evidence  inadmissible  in  criminal  prosecution  except  as  admission. 

81-39 

Dec  5 

STATUTES. 

REPEAL  OF  STATUTES. 

EFFECT  OF  REPEAL. 

The  effect  of  the  repeal  of  a statute  is  to  revoke  or  recall  the 
provisions  of  same. 

81-39 

Dec  21 

LABOR. 

Person  remaking  bedding  consisting  of  sterilized  feathers  not 
required  to  obtain  a permit  or  pay  fee. 

82-39 

May  22 

CLERKS  OF  COURTS - 

COSTS. 

Circuit  Clerk  in  issuing  fee  bills  for  costs  should  include  therein  all 
costs  of  case  including  jurors'  and  witness'  fees,  sheriffs'  costs  etc.  If 
plaintiff  deposits  an  amount  for  security  of  costs  and  the  same  is  not 
sufficient  to  include  all  costs  of  case  the  plaintiff  if  he  is  losing  party 
can  be  required  to  pay  the  difference.  Fee  bills,  and  executions 
thereon  can  be  issued  up  to  or  during  such  time  thereafter  as 
judgment  for  costs  might  be  revived. 

83-39 

Feb  10 

CRIMINAL  COSTS. 

State  Highway  Patrolmen  are  entitled  to  witness  fees  when  the  trial 
is  held  more  than  five  miles  from  their  place  of  residence  and  are 
entitled  to  the  same  fees  for  the  transportation  of  prisoner  as 
allowed  the  sheriff  or  any  other  officer. 

83-39 

Feb  20 

CIRCUIT  CLERKS. 

Interested  parties  desiring  papers  recorded  in  office  of  circuit  clerks 
may  obtain  same  by  paying  fee  provided  in  Section  11678,  R.  S.  Mo. 

1929. 

83-39 

Mar  10 

CRIMINAL  COSTS. 

Sheriff  is  not  entitled  to  mileage  fees  for  a deputy  sheriff  for  the 
apprehension  of  a prisoner  before  conviction. 

83-39 

Mar  13 

PROSECUTING 

ATTORNEY. 

Can  be  Probation  Officer  without  violation  of  Section  18,  Article  9 of 

the  Missouri  Constitution. 

83-39 

Mar  21 

CITIES  AND  STATE 

BUILDINGS. 

Construction  of  State  Buildings  not  subject  to  city  ordinances. 

83-39 

Apr  5 

LEGISLATION. 

A law  expiring  of  its  own  force  at  a given  future  date  cannot  be 

UNCONSTITUTIONALITY. 

revived  or  re-enacted  without  setting  it  out  in  full. 

83-39 

Apr  13 

ROADS  AND  HIGHWAYS. 

SPECIAL  ROAD 

DISTRICTS. 

COMMISSIONERS 

EXPENDING  ROAD 

FUNDS  OUTSIDE  OF 

THE  DISTRICT. 

The  funds  of  a special  road  district  may  be  expended  outside  of  the 

district  under  certain  circumstances. 

83-39 

Apr  21 

RECORDER  OF  DEEDS. 

WHAT  INSTRUMENT 

SHALL  BE  RECORDED. 

Instruments  of  writing  affecting  real  estate  shall  be  recorded  only 
when  they  have  been  duly  acknowledged  or  proved  by  the  grantor 

named  in  such  instrument. 

83-39 

May  3 

CONSTABLE. 

Entitled  to  IOC  per  mile  for  serving  court  processes  when  arresting  a 
person  in  another  county. 

83-39 

May  25 

CRIMINAL  PROCEDURE. 

COST  BILLS. 

SIGNING  AND 

CERTIFYING. 

The  trial  judge  is  the  proper  party  to  certify  a criminal  cost  bill. 

83-39 

June  9 

TAXATION. 

SALES  TAX. 

INTERSTATE 

COMMERCE 

TRANSACTIONS. 

Contracts  for  sales  of  goods  or  for  services  consummated  within  the 
State  of  Missouri  are  subject  to  the  provisions  of  sales  tax  regardless 
of  the  residence  of  the  parties  to  the  contract  or  of  the  location  of 
the  property. 

83-39 

June 

JUSTICES  OF  THE 

A justice  of  the  peace  who  is  paid  a salary  cannot  retain  the  fees 
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PEACE. 

SALARIES  AND  FEES. 

which  come  into  his  court. 

83-39 

June 

PUBLIC 

He  may  apply  for  appointment  as  administrator  when  a resident  of 
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ADMINISTRATOR. 

this  state  has  disappeared  for  a period  of  over  seven  years. 

83-39 

June 

INSURANCE. 

Senate  Bill  No.  286,  known  as  the  Fraternal  Insurance  Act,  exempts 

23 

FRATERNAL 

INSURANCE. 

voluntary  unincorporated  associations  issuing  insurance  contracts 
such  as  the  Brotherhood  of  Locomotive  Engineers  and  the 

Brotherhood  of  Locomotive  Firemen  and  Enginemen  from  the 
provisions  of  the  fraternal  laws,  however,  the  women's  auxiliaries  of 
such  brotherhoods  must  comply  with  the  fraternal  laws  of  Missouri, 
unless  the  insurance  contracts  involved  are  benefits  provided 
exclusively  through  local  or  subordinate  lodges.  Such  brotherhoods 

are  suable  entities  in  courts  of  this  state  when  insurance  contract  are 

involved. 

83-39 

July  18 

PROSECUTING 

ATTORNEY. 

Special  Prosecuting  Attorney  not  entitled  to  salary  or  fees. 

83-39 

July  20 

INCOME  TAX,  GRAND 

JURY. 

Income  Tax  Returns  must  be  produced  under  subpoena  duces  tecum 
to  the  Grand  Jury. 

83-39 

July  27 

INTOXICATING  LIQUOR. 

Person  paying  only  sales  tax  not  eligible  for  liquor  license.  Section  27 
of  Liquor  Laws  does  not  apply  to  3.2  per  cent  beer  license. 

83-39 

Aug  10 

CRIMINAL  COSTS. 

State  is  not  liable  for  costs  in  apprehending  a parolee  sentenced  to 
the  penitentiary  by  a Circuit  Judge  upon  revocation  of  the  parole. 
Parole  is  not  part  of  case  proper. 

83-39 

Aug  11 

TAXATION  AND 

REVENUE. 

Unless  drainage,  levee  and  special  improvement  districts  have 
protected  their  interest  by  paying  the  general  taxes  or  redeeming 
before  the  third  general  tax  sale,  they  have  thereby  lost  their  claim 
for  assessments  for  the  particular  years  involved.  Also  they  must 
redeem  the  certificates  of  purchase  as  provided  in  Section  9963f, 
supra,  as  a condition  precedent  to  the  foreclosure  of  their  lien. 

83-39 

Nov  16 

CRIMINAL  COSTS. 

Upon  a case  being  "continued  generally"  on  either  a capital  case, 
penitentiary  case  or  county  jail  sentence,  or  fine,  the  cost  is  taxed 
but  not  certified  to  either  the  State  Auditor  or  Clerk  of  the  County 

Court. 

83-39 

Dec  6 

ESCHEATS. 

Time  spent  in  the  army  under  Section  890  R.  S.  Missouri,  1929, 
should  be  excluded  from  the  twenty-one  year  limitation  on  escheats 

to  the  state. 

83-39 

Dec  12 

TAXATION  AND 

REVENUE. 

(1)  Collector  can  offer  resales  after  effective  date  of  Senate  Bill  No. 
311.  (2)  Necessary  steps  for  collector  to  follow.  (3)  When  collector 
should  issue  a tax  deed  thereunder.  (4)  Retroactive  feature  of  Senate 

Bill  No.  311. 

83-39 

Dec  20 

BARBER  BOARD. 

Physical  and  mental  examination  of  barbers  to  be  conducted  by 
licensed  physician  under  direction  of  State  Board  of  Health. 

84-39 

Mar  14 

COUNTY  COURT. 

County  Court  of  Platte  County  cannot  appoint  a purchasing  agent, 
but  must  purchase  supplies  for  all  county  offices  except  that  of 

sheriff. 

85-39 

Jan  13 

COUNTY  BUDGET  ACT. 

Surplus  of  funds  after  payment  of  judgment  may  be  transferred  to 
general  revenue  fund  for  retiring  protested  warrants;  under  Laws  of 
1933,  p.  340,  County  Court  may  include  such  balance  in  estimate  for 
ensuing  year's  expenditures. 

85-39 

Jan  18 

SHERIFFS. 

CONSTABLES. 

Constables  may  not  supplant  sheriffs  in  performance  of  duties 
imposed  upon  sheriffs  under  the  law.  Constables  may  be  used  as 
elisors  in  the  event  the  sheriff  is  disqualified  from  acting. 

85-39 

June 
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MOTOR  VEHICLES. 

Commissioner  may  permit  corporation  that  has  changed  its  name  to 
retain  and  continue  use  of  dealer's  license  plates  issued  to  it  without 

making  new  application  and  payment  of  additional  fees. 

85-39 

Oct  16 

SCHOOLS  & CHILDREN. 

Manner  of  enforcing  compulsory  school  attendance  laws. 

85-39 

Oct  19 

COUNTY  COURTS. 

The  right  of  county  courts  to  compromise  with  delinquent  officials. 

85-39 

Nov  30 

COMMISSIONS. 

COUNTY  SURVEYORS. 

Governor  has  no  power  to  withdraw  commissions  once  issued. 

County  surveyors  may  be  removed  for  delinquencies  in  office  by 
general  statutory  method. 

86-39 

Jan  20 

DEDICATION. 

ROADS. 

County  Court  can  enforce  easement  in  platted  streets  for  public  uses 

unless  there  be  an  abandonment  of  the  easement. 

86-39 

Jan  26 

CRIMINAL  COSTS. 

A dismissal  for  nolle  prosequi  is  the  same  as  an  acquittal  in  regard  to 
payment  of  costs. 

86-39 

Mar  8 

COUNTY  COURTS. 

Marion  County  Court  can  only  hold  sessions  in  the  county  seat  of 
Palmyra. 

86-39 

Apr  10 

ELECTIONS. 

Failure  to  provide  proper  accommodations  for  voting. 

86-39 

July  24 

MUNICIPAL 

CORPORATIONS. 

Any  charter  provision  which  is  not  a mere  detail  of  the  running  of  a 
city  and  in  conflict  with  the  State  Constitution  or  State  Law  is  void. 

86-39 

Sept  13 

TAXATION  AND 

REVENUE. 

Sale  for  taxes  for  1932,  barred  by  statute  of  limitations  from  sale  in 
1938,  absent  suit  for  taxes  or  judgment  thereon  or  action  under 
Senate  Bill  #94.  Collector  failing  to  exercise  statutory  remedy  of 
collecting  taxes  is  liable  on  his  bond  for  the  same. 

86-39 

Oct  7 

JUSTICES  OF  THE 

PEACE. 

May  perform  marriage  ceremonies  only  in  their  respective 
townships. 

86-39 

Dec  20 

STATE  HIGHWAY 

COMMISSION. 

The  word  "axle"  as  used  in  Section  7788  R.  S.  Missouri,  1929,  does 

not  mean  "rocker  arm"  which  makes  several  axles. 

86-39 

Dec  21 

PRINTING. 

$1.00  for  each  description  is  the  maximum  amount  the  County  Court 
can  pay  for  printing  under  Section  9952b,  Laws  of  Mo.  1935. 

87-39 

Jan  27 

TAXATION. 

County  Clerk  or  Deputy  in  the  office  of  County  Clerk  only  can  collect 
dog  tax  fee.  The  law  itself  is  in  operation  upon  publication  of  the 
notice  of  the  favorable  election  by  the  county  court. 

87-39 

Feb  14 

COUNTY  COURTS. 

COUNTY  WARRANTS. 

ROAD  DISTRICTS. 

Warrants  issued  by  the  county  court  for  general  road  districts  which 
are  in  excess  of  anticipated  revenue  are  void  and  the  road  district  is 
not  liable.  Treasurer  is  liable  for  paying  warrants  out  of  revenue  for 
years  other  than  for  which  it  was  issued  unless  there  a surplus. 

88-39 

Feb  24 

Mr.  Paul  H.  Teal 

WITHDRAWN 

88-39 

June 

ELECTIONS. 

Majority  of  the  elected  members  present  constitutes  a quorum 
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MAJORITY. 

when  they  pass  on  election  contests. 

89-39 

Feb  21 

Hon.  Gene  Thompson 

WITHDRAWN 

89-39 

Apr  10 

SCHOOLS. 

BOARD  OF  DIRECTORS. 

SCHOOL  SITES. 

Board  of  directors  are  not  authorized  to  change  the  school  site 

without  consent  of  the  voters. 

90-39 

Jan  24 

CIRCUIT  CLERKS. 

Sections  11677  and  11678  R.  S.  Mo.  1929  are  still  in  effect. 

90-39 

Feb  15 

FEES. 

CORONERS  INQUEST. 

Fees  allowed  to  Doctor  for  post-mortem.  Autopsy.  Witness  fee. 

90-39 

Aug  17 

TAXATION  AND 

REVENUE. 

Cities  of  the  third  class  must  collect  their  taxes  on  real  estate  under 

the  provision  of  Senate  Bill  No.  94  of  the  Laws  of  Missouri  for  1933. 
Section  9953b  of  Senate  Bill  No.  311  of  the  60th  General  Assembly 
does  not  apply  to  cities  of  the  state  except  the  City  of  St.  Louis  in  the 
capacity  of  a county. 

90-39 

Sept  9 

Mr.  E.  S.  Trantham 

WITHDRAWN 

90-39 

Dec  19 

Mr.  E.  S.  Trantham 

WITHDRAWN 

91-39 

Jan  6 

Opinion  letter  to  the  United  States  Treasury  Department. 

91-39 

Nov  8 

CHATTEL  MORTGAGES. 

Kansas  Certificate  of  Title  must  be  stamped  by  recorder  of  deeds  if 
requested  by  the  mortgagee  when  the  chattel  mortgage  is  executed 

in  the  State  of  Missouri. 

92-39 

Mar  25 

RECORDER  OF  DEEDS. 

COUNTY  COURT. 

Court  only  fixes  reasonable  amount  for  recorder  to  retain  out  of 
excess  fees  for  deputy  hire. 

92-39 

Oct  12 

Mr.  C.  G.  Vogt 

WITHDRAWN 

93-39 

Mar  16 

BUILDING  PERMITS. 

Assessor  may  not  revoke  a building  permit  issued  under  and  by 
virtue  of  Article  2,  Chapter  112  R.  S.  Mo.  1929. 

93-39 

Aug  28 

UNEMPLOYMENT 

COMPENSATION  FUND 

AND  ADMINISTRATION 

FUND. 

Depositories  and  securities. 

93-39 

Nov  9 

CONSTABLES. 

Deputy  constables  in  St.  Louis  County  must  be  approved  by  a 
majority  of  the  Circuit  Judges  and  are  not  entitled  to  fees  but  are 
paid  a salary. 

93-39 

Dec  11 

JUSTICE  OF  THE  PEACE. 

A justice  of  the  peace  in  St.  Louis  County  must  account  for  and  pay 
over  to  the  county  treasurer  the  fee  of  $2.00  he  receives  for 
solemnizing  a marriage. 

94-39 

Nov  17 

TAXATION  AND 

EXEMPTION. 

Municipal  corporation  which  purchases  tax  certificates  must  pay  all 

taxes  due  to  the  date  of  the  issuance  of  the  deed  before  the 

collector  is  authorized  to  execute  and  deliver  the  deed.  Such  city  will 

be  exempt  from  paying  taxes  assessed  on  such  property  but  not  yet 

due. 

94-39 

Nov  18 

TAXATION  MERCHANTS. 

Ad  valorem  tax  due  even  though  merchant  commences  business 
after  first  Monday  in  June  and  is  prorated. 

96-39 

Apr  14 

SCHOOLS. 

Transportation  of  pupils. 

97-39 

Apr  12 

BOARDS. 

Board  of  Trustee  of  Confederate  Home  cannot  compromise 
litigation. 

97-39 

Sept  8 

NEPOTISM. 

Wives  of  school  directors  who  are  first  cousins  to  teacher's  husband 

are  not  related  by  affinity  within  the  terms  of  the  Nepotism  Act. 

98-39 

Jan  10 

JUSTICES  OF  THE 

PEACE. 

Authority  to  appoint  additional  justice  under  Section  2137,  R.  S.  Mo. 

1929. 

98-39 

Feb  21 

SHERIFF. 

The  county  court  in  the  November  Term  must  make  an  order 
allowing  a definite  amount  for  the  board  of  each  person  for  each 
day,  notwithstanding  the  sheriff  boards  Federal  prisoners. 

98-39 

Aug  23 

Hon.  Conn  Withers 

WITHDRAWN 

98-39 

Oct  28 

STATE  PURCHASING 

AGENT. 

STATE  TREASURER. 

The  State  Treasurer  rather  than  the  State  Purchasing  Agent  is  given 
the  duty  by  law  to  purchase  liquor  stamps. 

99-39 

Mar  15 

INFORMATION. 

Approved  form  of  information  under  Section  4304  R.  S.  Mo.  1929. 

99-39 

July  1 

INSANE  PERSONS. 

Cole  County  is  liable  for  the  expenses  of  a patient  originally  declared 
insane  by  said  county  and  becomes  insane  again,  even  though  the 
patient  has  been  residing  in  another  county  for  several  months.  The 
county  may,  in  its  discretion,  bear  the  expense  of  a person  found 

insane  when  the  residence  is  not  known  and  cannot  be  determined. 

Ej-ECTIOaS : County  super  intendent  of  schools  need  net  file 

declaration  of  candidacy. 


March  27,  1959 


Mr.  H.  D.  Allison 
County  Clerk 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Mr.  Allison: 


We  wish  to  acknowledge  your  letter  of  March  18th 
wherein  you  state  as  follows: 


HI  would  like  to  have  a legal  opinion 
on  the  following  questions  concerning 
the  election  of  the  County  Superinten- 
dent of  Schools  which  takes  place 
April  4,  1959. 

1.  Is  it  the  duty  of  the  county  clerk 
toiUrnish  the  ballots? 

2.  Does  a candidate  for  this  office 
have  to  file  his  declaration  of  candi- 
dacy with  the  county  clerk?  If  so, 
what  is  the  last  day  on  which  he  can 
file? 

We  are  unable  to  find  any  section  of  the 
law  covering  the  above  questions.  It 
has  always  been  customary  in  this  county 
that  the  county  clerk  furnish  ballots 
but  since  there  is  no  section  stating 
what  the  deadline  on  filing  is,  we  are 
wondering  what  authority  we  would  have 
for  ordering  ballots  to  be  printed  with 
the  possibility  that  someone  might  file 
after  the  ballots  come  from  the  printers." 


Mr.  H.  D.  Allison 
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March  27,  1939 


In  reply  to  your  first  question,  we  are  enclosing 
copy  of  an  opinion  rendered  by  this  department  under  date 
of  March  23.  1936.  which  we  believe  answers  your  qxiestion 
fully,  r.aid  opinion  was  written  to  Jos.  Crain,  Pros.  Atty. 

We  have  examined  the  statutes  relating  to  the  county 
superintendents  and  find  no  provision  requiring  a candidate 
for  said  office  to  file  his  declaration  with  the  county 
clerk,  or  any  other  officer  or  office,  nor  do.  we  find  any 
provision  that  it  shall  be  filed  on  a certain  date. 

Section  10257,  K.  S.  Mo.  1929,  provides  that  the  name 
of  no  candidate  shall  be  printed  upon  any  official  ballot 
at  any  primary  election  unless  at  least  sixty  days  prior 
to  such  primary,  a written  declaration  shall  be  filed  by 
the  candidate. 

As  pointed  out  in  the  enclosed  opinion,  hcarever,  (page 

4}  - 


"Under  the  statutes  creating  the  office 
of  county  superintendent  of  schools^ 
there  is  no  primary  election,  the  election 
of  a co  nty  superintendent  of  schools 
to  be  conducted  along  with  and  as  a part 
of  the  annual  school  district  meeting 
held  in  -*pril,  and  the  person  receiving 
the  highest  number  of  votes,  regardless 
of  party  affiliation,  is  decla: ed  elected 
to  the  office." 


From  the  foregoing,  we  are  of  the  opinion  that  candidates 
for  the  office  of  county  superintendent  of  schools  do  not  have 
to f lie  declarations  of  candidacy  in  order  to  be  elected  to 
said  office  provided  they  have  the  other  requisite  qualifications 

Respectfully  submitted, 

MAX  WASShRMAM 

APPROVED*  Assistant  Attorney  General 


W.  J.  BUFKE 

(Acting)  Attorney  General 
MWxRT 


HEALTH: 

SALARIES  AND  FEES: 


Appointees  of  State  Board  of  Health  are 
not  allowed  additional  pay  for  grading 
of  examination  papers. 


April  12,  1939 


Dr.  C.  F.  Adame 
Stnte  Board  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  of  recent  date 
wherein  you  request  an  opinion  on  the  following  question: 

"Last  November  I was  asked  by  Dr. 

Harry  F.  Parker  to  substitute  for 
him  in  grading  some  examination 
papers,  said  examination  papers 
having  been  submi  ted  by  applicants 
for  medical  license  in  Missouri. 

Dr.  Parker  was  busy  with  other  things 
at  that  time,  hence  his  request. 

"Recently,  Maroh6th,  1939,  Mr.  William 
Dorsey,  Auditor  for  the  State  Board 
of  Health,  handed  me  a cheok  for 
f25.00,  saying  the  check  was  payment 
for  my  grading  said  examination  papers 
last  November. 

"Being  a regular  employee  of  the  State 
Board  of  Health,  it  has  occurred  to  me 
that  probably  I am  not  entitled  to  this 
check  for  25.00,  because  my  regular 
salary  of  5*300.00  per  month  plus  this 
oheck  might  be  construed  as  a double 
salary,  for  which  there  is  no  proper 
authority.  Hence  this  request  for  an 
official  opinion  from  you  with  refer- 
ence to  this  matter. 
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"On  page  110  of  the  1937  Laws  - 
Fifty-ninth  Oeneral  Assembly  - 
you  will  find  that  the  sum  of  $15,000 
was  appropriated  for 

"•A.  Personal  Service; 

"Compensation  for  Members  of  the  Board 
and  consultant,  salary  of  reporter, 
notary  and  witness  fees  and  cost  of 
investigations  and  hearing. .$15,000.00* 

"That  is  under  Section  39.  St  t e Board 
of  Health  - Medical  Licensure. 

"On  page  111  of  the  same  book  of  laws 
you  will  find  this: 

" 'Laboratory: 

"Director,  bacteriologist,  assistant 
bacteriologist,  water  technicians, 
relief  teclmicians,  stenographers, 
clerl^  helpers  and  janitors. .$43,680.00' 

"This  is  under  Section  40.  St; te  Board 
of  Health  - Department  of  Health.  A. 

Personal  Service. 

"I  have  been  informed  that  the  services 
I rendered  by  grading  the  above-  entioned 
examination  papers  were  in  addition  to  my 
services  as  Director  of  the  Division  of 
Laboratories.  The  check  in  question  was 
paid  out  of  the  personal  service  fund  under 
Medical  Licensure  - so  I am  wondering  if 
I am  entitled  to  it." 

You  stated  in  your  letter  that  you  have  graded  some 
examination  papers  of  applicants  for  medical  licenses  and 
that  you  did  this  for  Dr.  Harry  F.  Parker  who  is  the  State 
Health  Commissioner. 

By  Section  9113,  K.  S.  Mo*  1929,  the  State  Board  of 
He; 1th  is  authorized  to  hold  the  examinations  to  which  you 
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refer  and  by  Section  9119,  R.  S.  llo.  1929,  a fee  is  pro- 
vided for  which  is  to  be  used  for  the  payment  of  main- 
taining the  expenses  of  the  Board  of  Health.  In  1935 
the  lawmakers  provided  compensation  for  the  members 
of  the  State  Board  of  Health.  Laws  of  Missouri,  1935, 
page  266,  Section  9020,  is  as  follows* 

"The  commissioner  of  health  shall 
perform  such  duties  as  may  be  pre- 
scribed by  the  board  and  this  article. 

Each  member  of  the  board  shall  receive 
as  compensation  for  his  service  the 
sum  of  Ten  Dollars  ($10.00)  for  each 
day  engaged  in  thi3  service  and  all 
legitimate  and  necessary  expense  in- 
curred while  employed  on  the  business 
of  the  board.  The  president  of  the 
board  shall  certify  the  amount  to  the 
commissioner  of  health  and  the  per 
diem,  traveling  and  other  expenses  of 
members  and  on  presentation  of  this 
certificate  the  auditor  of  state  shall 
draw  his  warrant  on  the  state  treasurer 
for  the  amount." 

It  will  be  noted  from  this  section  that  the  Commis- 
sioner of  Health  shall  perform  such  duties  as  may  be  assign- 
ed to  him  by  the  Board,  and  we  assume  that  the  duty  of 
grading  these  examination  papers  is  one  that  has  been  assign- 
ed to  him  by  the  Board.  The  appointment,  qualifications  and 
compensation  of  the  Commissi  oner  of  Health  are  provided  for 
in  Laws  of  Missouri,  1933,  Section  9024  at  page  269.  This 
section  Is  as  follows* 

"The  Governor,  by  and  with  the  advice 
and  consent  of  the  Tenate,  shall 
appoint  a Commissioner  of  Health,  who 
shall  hold  his  office  for  a term  of 
four  years,  and  who  shall  be  a 
physician  in  good  standing  and  of 
recognized  professional  and  scientific 
knowledge  and  a graduate  of  a reput- 
able medical  school,  and  shall  have 
been  a resident  of  the  State  for  at 
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least  five  years  next  preceding  his 
appointment,  and  in  making  such 
appointment  there  siiall  he  no  dis- 
crimination made  against  the  dif- 
ferent systems  of  medicine  that  are 
• recognized  as  reputable  by  the  laws 
of  this  State.  The  Commissioner  of 
Health  shall  be  subject  to  removal 
from  office  for  cause  by  the  Governor 
at  his  pleasure.  The  compensation  of 
the  Commissioner  of  Health  shall  be 
five  thousand  dollars  (£5000)  per  an  um. 

He  shall  also  receive  traveling  and 
other  expenses  necessarily  incurred  in 
the  performance  of  his  duties.  The 
Commissioner  of  Health  as  hereby  con- 
stituted shall  assume  all  the  rights, 
powers,  privileges  and  duties  hereto- 
fore conferred  by  law  upon  the  Secre- 
tary of  State  Board  of  Health  hereto- 
fore authorized  by  law,  which  office 
is  hereby  abolished.  Khere  any  law 
refers  to  the  Seoi’etary  of  the  State 
Board  of  Health  as  heretofore  con- 
stituted, same  shall,  after  the  pass- 
age of  this  Act,  be  construed  as  refer- 
ring to  and  meaning  the  Commissioner  of 
Health  as  hereby  and  herein  constituted." 

The  office  of  the  Commissioner  of  Health  was  created 
in  lieu  of  the  office  of  the  Secretary  of  the  Board  of 
Health  whose  duties  were  prescribed  by  Section  9020,  R.  S. 
Mo.  1929.  These  duties  were  such  as  may  be  prescribed  by 
the  State  Board  of  Health.  Under  the  old  act  the  salary 
was  fixed  by  the  State  Board  of  Health.  The  State  Board 
of  Health  is  an  administrative  body  and  it  is  a creature 
of  the  statute  and  we  must  look  to  the  stature  for  its 
powers  and  duties.  In  State  ex  rel.  v.  Goodier,  195  Mo. 
651,  our  Supreme  Court  has  held  that  this  board  was  an 
administrative  body. 

In  your  request  you  refer  to  the  1937  appropriation 
act.  On  the  question  of  whether  or  not  this  fee  which  has 
been  tendered  to  you  for  your  services  in  grading  these 
papers  is  for  additional  duties,  we  do  not  fc  ink  the 
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appropriation  act  sheds  any  light.  Lven  if  the  appro- 
priation act  included  such  an  item,  in  order  for  it  to 
be  legal,  it  would  have  to  be  supported  by  some  law. 

In  our  research  on  trie  question  we  do  not  find  wh  re 
this  service  that  you  have  performed  could  be  classed 
as  an  additional  duty  for  which  additional  compensation 
would  be  allowed.  As  stated  in  your  request  you  are  a 
regular  employee  of  the  State  Board  of  Health  and  it 
seems  that  that  Board  has  the  authority  to  assign  to 
its  employees  whatever  duties  it  deems  proper. 

On  the  question  of  the  right  of  a person  to  claim 
public  funds,  he  must  be  able  to  point  out  the  statute 
authorizing  the  payment  of  same.  In  State  ex  rel.  v. 
Brown,  148  Mo.  401,  406,  the  rule  is  stated  in  the  follow- 
ing language: 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  construed.  State  ex  rel. 
v.  Wofford,  116  Mo.  220;  Shed  v. 

Railroad,  67  Mo.  687;  Gammon  v. 

Lafayette  Co.,  76  Mo.  675.  In  the 
case  last  cited  it  is  said:  'The 
right  of  a public  officer  to  fees 
is  derived  from  the  statute.  He 
is  entitled  to  no  fees  for  services 
he  may  perform,  as  such  officer,  un- 
less the  statute  gives  it.  When  the 
statute  fails  to  provide  a fee  for 
services  he  is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for 
such  services.*" 


CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  your  services  in  grading  the  papers  of 
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medical  applicants  would  not  be  classed  as  an  additional 
duty  authorising  you  to  receive  compensation  therefor 
and  in  addition  to  your  regular  salary  paid  you  as  an 
employee  of  the  State  Board  of  Health. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


TTTTWnm 

(Acting)  Attorney  General 


TWBsDA 


INHERITANCE  lAX  1 . When  the  estate  of  any  deceased  T'erson  has  net  * appraised 

for  inheritance  ^ax  ,,ur_  3es,  the  probate  court,  o.  Any  interested  gw  son,  may 
make  application  to  the  probate  court  to  reopen  said  estate  for  the  jr  arpose  of 
determining  its  clear  market  value  so  that  an  inheritance  tax  may  be  j Imposed 
upon  the  interests  of*  property  transferred. 

2.  The  statute  of  limitations  does  not  apply  to  collet  3tion  of 
inheritance  taxes  until  such  time  as  the  taxes  have  been  duly  assesse< 1„ 
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> 

Honorable  Charles  M,  Abbett, 
Judge  of  Probate  Court, 
Tuscumbia,  Missouri 

Dear  Judge: 


This  la  to  acknowledge  your  letter  of  recent 
date  requesting  an  opinion  from  thle  offioe  on  the  follow* 
ing  set  of  facta: 

"On  or  about  February  9th,  1910, 

Effie  Adcock  a resident  of  this  eounty 
died  leaving  a will  of  which  the  en- 
closed is  a true  copy  as  same  is  on 
file  in  ay  office. 

HThe  will  of  the  deceased  was  admitted 
to  probate  in  this  office  on  the  15th 
day  of  February,  1950  and  the  eatate 
closed  and. finally  settled  on  tha  2Tth 
day  of  November  1931. 

"No  inheritance  tax  appraiser  was  ever 
appointed  and  I wish  to  inquire  if  Z 
should  appoint  one  now  and  if  me  the 
approximate  amount  of  tax  due  and  frem 
whom  it  should  be  collected ,* 

Tour  attention  is  directed  to  Section  Ml, 

R.  3.  Mo.  1929,  relating  to  the  Jurisdiction  of  the  prebat* 
court  to  appoint  appraisers  for  the  purpose  of  determining 
the  amount  of  inheritance  tax  due  and  payable  in  any  par- 
ticular estate.  This  section  reads  in  part  as  follewst 

"The  probate  court  which  grants  letters 
testamentary  or  of  administration,  either 
original  or  ancillary,  on  tha  estate  ef 
any  decedent,  shall  have  jurisdiction  to 
determine  the  amount  of  tax  provided  for 
in  this  article  and  the  person,  persons, 
association,  institution  or  corporation 
liable  therefor,  and  to  determine  any 
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question  which  may  arise  in  connec- 
tion therewith,  and  to  do  any  act  in 
relation  thereto  tihich  is  authorized 
by  law  to  be  done  by  such  court  in 
other  matters  or  proceedings  coming 
within  its  jurisdiction.” 

You  will  particularly  notice  that  the  probate 
court  may  determine  any  question  which  may  arise  in  connec- 
tion with  the  estate  of  a decedent,  and  do  any  act  authorized 
by  law  to  be  done  in  connection  with  such  estate.  It  is 
further  provided  in  this  same  section  that; 

"If  it  appear  that  said  estate  may  be 
subject  to  such  tax,  it  shall  be  the 
duty  of  the  court  to  set  a day  for 
the  hearing  and  determining  the  amount 
of  said  tax  end  to  cause  notice  thereof 
to  be  given  in  the  same  time  and  manner 
and  to  the  same  parties  as  is  herein- 
after provided  fox  appraisers,  or  the 
court  before  determining  such  matters, 
may  of  its  own  motion,  or  on  the  appli- 
cation of  any  interested  person,  includ- 
ing the  state  treasurer,  the  prosecuting 
attorney  or  attorney-general,  appoint 
same  qualified  taxpaying  citizen  of  the 
county  as  appraiser  to  appraise  and  fix 
the  clear  market  value  of  any  property, 
estate  or  interest  therein,  or  income 
therefrom  which  is  subject  to  the  pay- 
ment of  a tax  under  the  provisi  ons  of 
this  article.” 

Obviously,  the  above  section  of  the  statute  is 
for  the  purpose  of  determining  the  clear  market  value  of 
estate  of  the  decedent,  as  it  is  upon  the  clear  market  value 
of  the  estate  that  the  tax  is  to  be  imposed. 

If  the  estate  of  the  party  about  which  you  in- 
quire may  be  reopened  at  this  time  to  determine  the  clear 
market  value  at  the  date  of  the  death of  the  decedent  for 
the  purpose  of  imposing  an  inheritance  tax,  it  must  be  by 
the  authority  of  the  section  above  noticed* 

In  the  case  of  In  re  Bernero’s  Estate,  197  £. 
121,  the  Supreme  Court  considered  a statute  very  similar  to 
the  one  we  have  before  noticed  as  was  contained  in  the  old 
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Collateral  Inheritance  Tax  Law.  The  facts  in  this  oase 
disclose  that  one  Louis  Bernero,  Sr.,  died  testate  on 
August  6,  1904.  Under  the  terms  of  his  will,  Theresa 
Bernero,  hia  wife,  was  given  a life  estate  In  certain  ' 
property,  thereafter  to  pass  unto  one  Manuello  Bernero, 
the  adopted  son  of  the  decedent.  Administration  was  had  ' 
upon  the  estate  and  final  settlement  was  made  December  14, 
1908.  During  the  administration  of  the  said  estate,  an 
assessment  of  collateral  inheritance  tax  was  made,  but  as 
to  the  devisees  aforementioned,  no  tax  was  assessed.  On 
April  4,  1910,  Manuello  Bernero  died.  On  July  15,  1911, 
Theresa  Bernero  died  testate  and  she  exercised  in  her  will 
the  power  of  appointment  given  to  her  in  the  devise  herein- 
above mentioned*  At  the  time  of  Manuello* a death,  he  left 
surviving  him  one  child  by  the  name  of  Louis  Bernero,  Jr,, 
who  sought  to  establish  himself  as  the  sole  heir  at  law  of 
Theresa  Bernero,  deceased,  with  respect  to  the  devise. 

This  proceeding  was  first  commenced  in  the  probate 
court  to  assess  the  collateral  inheritance  tax  in  the  estate 
of  Loui3  Bernero,  or.,  who  died,  as  we  before  noticed,  in 
1904.  After  a judgment  was  obtained  in  the  probate  court, 
the  proceeding  was  thereafter  appealed  to  the  Circuit  Court 
of  the  City  of  St.  Louis,  and.  the  court  entered  Its  order 
on  December  6,  1915,  assessing  a collateral  inheritance  tax 
on  the  interest  to  be  received*  Thereafter  the  case  was 
appealed  to  the  Supreme  Court.  The  appellant  contended  that 
the  judgment  must  be  reversed  because  the  probate  court  after 
final  settlement  in  the  Louis  Bernero,  Sr.,  estate  had  no 
jurisdiction  to  entertain. the  present  proceeding  to  assess  a 
collateral  Inheritance  tax.  Secondly,  that  the  first  assess- 
ment of  collateral  inheritance  tax  in  the  estate  which  was 
made  during  the  pendency  of  administration  of  said  estate 
operated  as  res  adjudicate  of  the  right  to  the  making  of  an 
assessment  at  this  particular  time.  Therefore,  any  other 
assessments  are  barred.  Final  settlement  was  made  in  the 
Louis  Bernero,  Sr.,  estate  in  December,  1908,  and  the  proceed- 
ing to  make  assessment  of  collateral  inheritance  tax  was  not 
attempted  In  the  probate  court  until  January,  1912. 

The  court  in  reaching  its  conclusion  that  the 
probate  court  did  have  jurisdiction  to  make  an  assessment  of 
collateral  inheritance  tax,  observed  at  page  123,  that: 

”*  * * the  assessment  of  collateral 

inheritance  tax  does  not  directly 

involve  the  administration  of  a 
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decedent's  estate.  The  proceeding 
is  cue,  not  against  the  property 
of  a decedent;  it  is  not  a claim 
against  the  estate  as  such,  but  is 
against  the  interest  or  property 
right  which  the  heir,  legatee, 
devisee,  etc.,  has  in  the  property 
formerly  held  by  the  decedent.* 

Thus,  it  is  to  be  observed  from  the  above  that 
the  collateral  inheritance  tax  law  was  of  the  same  nature 
as  our  present  inheritance  tax  lai^,  in  that  the  tax  is 
imposed  upon  the  righ  to  receive  property.  In  Ee  Eosing's 
1 state  , 85  3,  V,.  (2d),  495. 

The  section  of  the  statute  which  we  noticed  above 
in  our  present  inheritance  tax  law  is  very  similar  to  the 
section  of  the  statute  upon  which  the  court  based  the  right 
of  the  probate  court  to  entertain  the  proceeding  for  the 
assessment  of  a collateral  inheritance  tax.  As  to  contention 
number  one  of  the  appellant’s,  the  court  said: 

"This  being  true,  unless  the  statute 
otherwise  directs,  no  good  reason  would 
appear  limiting  the  right  to  make  such 
assessment  to  such  time  cu.s  the  decedent’s 
estate  was  in  the  course  of  administration. 
Appellants  contend  that  the  language  of 
section  326,  lie  vised  Statutes  1909,  to  wit, 

’The  Court  of  Probate  having  * * * * * 
jurisdiction  of  the  settlement  of  the  es- 
tate of  the  decedent  shall  have  jurisdiction 
to  hear  and  determine  all  questions  in 
relation  to  said  tax  that  may  arise*'  etc., 
does  so  limit  the  jurisdiction  of  the  pro- 
bate court;  that  the  phrase  ’having  juris- 
diction of  the  settlement  of  the  estate* 
means  'then  exercising  jurisdiction  of  the 
settlement  of  the  estate,'  and  that,  once 
the  estate  is  closed,  its  jurisdiction  over 
collateral  inheritance  tax  matters  against 
property  formerly  owned  by  such  decedent  is 
also  at  an  end.  Vie  are  unable  to  agree 
with  this  construction*  Te  are  of  the 
opinion,  that  the  phrase  'the  court  of  pro- 
bate having  jurisdiction  of  the  settlement 


Honorable  Charles  M*  Abbett  - 6 - May  17,  1939 

\ 


of  the  estate*  si  ply  me.  ns  the  particular 
court  of  probate  in  any  instant  ease  upon 
which  the  law  has  conferred  the  right  of 
administering  the  estate. w 

In  ruling  appellant’s  ..  econd  contention,  the 
court  made  the  observation  that: 

”nt  the  time  of  the  first  assessment  of 
collateral  inheritance  tax  against  any 
of  the  property  formerly  owned  by  decedent, 
it  was  not  then,  definitely  known,  nor  could 
it  be  definitely  foreseen,  that  any  of  the 
property  involved  in  the  present  proceeding 
would  ev  r bo  subject  to  such  a tax.  As  the 
property  then  stood,  it  was  subject  to  a life 
estate  in  decedent’s  wife,  with  power  of 
appointment  in  her,  under  which,  upon  the 
happening  of  certain  contingencies,  she  could 
by  will,  dispose  of  this  very  property.  As 
pointed  out  by  the  learned  attorney  for  the 
respondent  if  she  had  exercised  such  power 
of  appointment * by  devising  the  property 
to  some  educational,  charitable,  or  religious 
purpose  in  this  state,  the  property  would 
not  have  been  subject  to  the  assessment  of 
the  tax*  lection  309,  Revised  Statutes  1909* 
In  other-  words,  until  a valid  exercise  of 
said  power  of  appointment  had  been  made*  or 
until  the  contingency  of  the  possible  exer- 
cise of  the  same  should  become  removed*  it 
could  not  be  foreseen  that  the  property  would 
be  subject  to  a tax. 

’’Under  the  facts  as  disclosed  by  this  record, 
whether  the  wife  would  or  would  not  under- 
take to  exercise  such  power  of  appointment 
could  not  have  been  known  until  her  death  on 
July  15,  1911,  which  was’  long  after  the  first 
assessment  was  made.  Under  such  conditions 
the  former  proceeding  against  the  other  pro- 
perty formerly  owned  by  decedent,  then  known 
to  be  subject  to  such  a tax,  would  certainly 
not  operate  as  res  adjudicate  as  to  the  right 
to  tax  the  present  property  not  involved*  for 
the  reason  that  it  could  not  have  been  in- 
volved, as  explained  above,  in  the  original 
proceeding,  ns  to  whether  it  would  have  been 
res  adjudicate  if  the  present  property  had 
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then  been  subject  to  such  an  assessment, 
we  do  not  decide,  because  not  here  In- 
volved. 

"After  a careful  consideration  of  the 
same,  we  have  reached  the  conclusion  that 
this  point  should  be  ruled  against  appel- 
lant’s contention." 

You  will  particularly  notice  the  court  did  not 
rule  upon  whether  or  not  the  administration  proceedings  would 
have  bean  res  adjudicate  if  the  property  before  the  court  at 
that  time  had  been  subject  to  an  assessment  of  collateral  inherl 
te.nce  tax.  In  the  instant  case,  from  the  facts  presented 
by  your  request,  it  is  not  known  whether  or  not  the  property 
of  the  decedent  was  subject  to  the  payment  of  a tax.  In  the 
course  of  this  opinion  we  have  not  considered  that  question. 

If  the  estate  in  the  present  case  may  be  opened 
for  the  purpose  of  determining  the  clear  market  value  of  said 
©state  for  an  inheritance  tax,  it  must  be  by  reason  of  the 
authority  of  Section  585,  heretofore  considered.  We  believe 
the  Bernero  estate  case,  above  reviewed,  is  sufficient  authori- 
ty for  the  reopening  of  the  estate  which  you  have  referred 
to  in  your  request  for  an  opinion. 

From  what  has  been  said  it  logically  follows, 
would  the  statute  of  limitations  apply  In  a case  of  this  kind 
even  though  the  estate  may  be  reopened  for  the  purpose  of 
assessing  an  inheritance  tax?  Ordinarily,  where  the  statute 
makes  no  provision  with  respect  to  the  time  within  which  a 
suit  for  inheritance  taxes  may  be  brought,  such  taxes  may  be 
recovered  irrespective  of  the  time.  This  general  proposition 
of  the  law  Is  stated  In  61  C.  J. , Section  2688,  p,  1739: 

"Suits  to  collect  transfer  or  inheritance 
taxes  may  be  begun  at  any  time  within  the 
period  limited  by  statute,  or,  if.  no  period 
la  so  limited,  inheritance  taxes  may  pe  re- 
covered irrespective  of  time. " 

This  above  general  proposition  of  law  presupposes 
that  taxes  have  been  duly  assessed,  and  unless  such  taxes 
have  been  duly  assessed,  then  suits  may  not  be  Instituted, 

While  your  inq.uiry  Is  limited  to  whether  or  not  an  estate 
may  be  reopened  for  the  purpose  of  assessing  an  inheritance 
tax,  we  deem  it  essential  In  support  of  our  conclusion  reached 
to  determine  whether  or  not  the  statute  of  limitations  would 
apply. 
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In  the  case  of  State  ex  rel.  Hammer,  Collector, 
v.  Vogelsang,  reported  in  183  Mo,  17,  the  Supreme  Court  had 
before  it  for  consideration  the  question  whether  or  not 
a suit  could  be  maintained  by  the  Collector  of  the  City  of 
St,  Louis  to  collect  teres  on  certain  real  estate  for  the 
years  1885  to  and  including  1890  that  had  been  omitted  from 
assessment  during  those  years.  It  is  disclosed  thrt  sueh 
omission  for  assessment  was  discovered  in  1896  and  at  that 
time  the  assessment  was  made.  Thereafter  suit  was  instituted 
in  December,  1901,  It  was  contended  by  defendant  in  this 
case  that  the  assessments  against  the  omitted  property  for 
the  years  in  question  were  barred  by  the  statute  of  limita- 
tions, In  this  case  it  disclosed  there  was  a specific  statute 
giving  the  Assessor  the  right  to  make  an  assessment  against 
the  property  which  had  been  omitted  for  previous  years.  For 
this  reason  the  statutes  referring  tc  omitted  assessments  may 
be  likened  unto  Sections  585  and  598  of  the  Revised  Statutes, 
1929,  In  this  case,  the  statute  of  limitations  was  five 
years  and  the  court  tersely  said  at  page  84: 

"that  no  right  of  action  accrued  until 
the  taxes  were  assessed  and  had  become 
delinquent. " 

In  support  of  the  court* s view  in  the  above  case 
they  cited  the  case  of  State  ex  rel,  v,  Fullerton,  143  Mo, 

682,  wherein  it  was  held  that  the  statute  of  limitations  did 
not  run  against  the  property  that  was  omitted  from  the  Assessor* s 
books  until  after  the  discovery  of  such  omission  end  the  assess- 
ment of  taxes. 

In  the  case  of  State  ex  rel.  '"e stern  Union  Tel, 

Go.  r.  Markway,  341  Mo.  976,  110  S.  VU  (2d),  1118,  the  Supreme 
Court  considered  the  case  above  noticed,  and  said  at  page  981: 

"In  the  case  of  State  ex  rel.  Hammer  v, 

Vogelsang,  183  Mo.  17,  81  8.  W.  1087,  we 
held  that  where  propert  omitted  from 
taxation  is  subsequently  assessed,  the 
taxes  thereon  do  not  become  delinquent 
until  after  expiration  of  the  year  in 
which  such  taxes  were  actually  assessed. 

In  that  case  we  were  construing  Section 
9789  which  deals  with  real  property,  but 
we  see  no  reel  distinction  on  principle 
between  that  section  and  the  section 
dealing  with  railroads." 


From  these  considerations  you  will  have  noticed 
that  unless  an  assessment  has  been  made  against  property 
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and  the  taxes  so  assessed  have  become  delinquent,  no  cause 
of  action  accrues,  therefore  the  statute  of  limitations  does 
not  commence  to  run  until  after  the  assessment  of  the  taxes. 

We  think,  by  analogy,  such  general  proposition  of  law  is 
here  applicable  in  determining  whether  or  not  the  taxes  in 
this  instance  are  subject  to  the  statute  of  limitations. 

CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of  this 
department  tnat  any  estate  may  be  reopened  by  any  interested 
person  for  the  purpose  of  determining  whether  or  not  an  in- 
heritance tax  is  due  and  payable  upon  the  interest  of  property 
succeeded  to  by  others.  Further,  that  the  probate  court  which 
grants  letters  of  testamentary  or  administration  may,  of  its 
own  motion,  reopen  an  estate  for  the  purpose  of  assessing  a 
tax. 

We  further  rule  that  the  statute  cf  limitations 
does  not  apply  to  the  collection  of  inheritance  taxes  until 
such  time  as  the  taxes  have  been  duly  assessed. 

Yours  very  truly, 


APPROVED: 

RUSSELL  C.  STONE 

Assistant  Attorney  General 


J.  E.  T/YLOK 

(Acting)  Attorney  General 
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CITIES  OP  THE  FOUKTH  CLASS  - two  questions  of  extension 

of  boundaries. 

COURTHOUSES-  Right  of  County  Court  to  sell* 


July  10th,  1939, 


Honorable  William  Anderson, 
Director, 

Missjuri  State  Planning  Board, 
Jefferson  City,  Missouri, 

Dear  Sir* 


This  will  acknowledge  receipt  of  your 
letter  of  recent  date  in  which  you  submit  four 
(4)  questions  for  our  opinion,  We  shall  answer 
you r questions  in  the  order  set  out  in  your 
letter. 


I, 

HOW  MUCH  TERRITORY,  IN  AC;  ES,CAN  A CITY  OF  THE 
FOURTH  CLASS  VOTE  INTO  ITS  PRESENT  CITY  LIMITS? 

Section  6947  R*  S,  Mo*  1929  provides  in  part 
as  follows* 

"The  mayor  and  board  of  aider- 
men  of  such  city,  whether  the  same 
shall  have  been  incorporated  before 
becoming  a city  of  the  fourth 
class  or  not,  with  the  consent  of  a 
majority  of  the  legal  voters  of  such 
city  voting  at  an  election  therefor, 
shall  have  power  to  extend  the  limits 
of  the  city  over  territpry  adjacent 
thereto,  and  to  diminish  the  limits 
of  the  city  by  excluding  territory 
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therefrom,  and  shall,  in  every 
case,  have  power,  with  the  con- 
sent of  the  legal  voters  as 
aforesaid,  to  extend  or  diminish 
the  city  limits  in  such  manner 
as  in  their  Judgment  and  discre- 
tion may  redound  to  the  benefit 
of  the  city:  #****" 


It  will  be  seen  from  the  foregoing  section 
of  the  statutes  that  no  limit  is  placed  on  the 
amount  of  land  which  may  be  voted  into  a city  of 
the  fou' th  class*  ‘•‘•he  mayor  and  board  of  aldermen, 
with  the  necessary  approval  of  the  voters,  may  ex- 
tend the  limits  of  the  city  over  territory  adjacent 
to  the  city  in  such  manner  as  in  their  Judgment  and 
discretion  may  redound  to  the  benefit  of  the  city* 
How  much  adjacent  territory  shall  be  taken  into  a 
city  of  the  fourth  class  is  left  to  the  discretion 
of  the  mayor  and  board  of  aldermen,  subject  to  the 
approval  of  the  majority  of  the  legal  voters  of  the 
city*  ‘ihe  courts  have  held,  however,  that  even 
though  this  grant  of  power  to  the  city  is  a broad 
one,  yet  the  actions  of  the  city  in  extending  its 
limits  is  subject  to  the  power  of  the  courts  to 
nullify  for  unreasonableness*  In  other  wads,  if 
the  city  undertakes  to  extend  its  limits  in  an  un- 
reasonable manner,  the  courts  can  declare  such 
attempted  extension  void*  (See  State  ex  rel*  vs. 
Birch,  186  Ko*  205,  State  ex  rel.  vs.  City  of  West 
Plains,  163  Ko.  App.  166)*  As  to  what  extension 
is  reasonable  will  be  discussed  under  Bivision  II 
of  this  opinion. 
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CONCLUSION 


In  answer  to  your  first  question,  we  would 
therefore  say  that  it  is  the  opinion  of  this  depart- 
ment that  a City  of  the  fourth  class  can  vote  into 
its  limits  as  many  acres  of  land  as  may  be  decided 
upon  by  the  mayor  and  board  of  aldermen  and  consent- 
ed to  by  the  majority  of  the  legal  voters  of  the 
city,  subject  to  the  condition  that  the  extension 
of  the  city  limits  must  be  reasonable.  What  is 
reasonable  in  each  case  is  a question  of  fact. 


II. 


CAN  THE  PRESENT  CITY  LIMITS  BE  EXTENDED  BY  A STRIP 
SOME  20  OR  30  FEET  WIDE  PROM  ITS  PRESENT  BITE  TO  THE 
NEW  SITE  WHICH  MAY  BE  LOATED  FROM  ONE  TO  SIX  MILES 
FROM  THE  PRESENT  SITE? 


To  answer  this  question  we  must  determine 
whether  the  proposed  extension  would  be  reasonable. 
Your  inquiry  does  not  contain  any  facts  about  the 
kind  or  character  of  the  land  proposed  to  be  in- 
cluded in  the  extension.  It  is,  therefore,  impossible 
for  us  to  say  definitely  whether  the  proposed  exten- 
sion would  be  reasonable.  However,  we  will  point 
out  the  rules  by  which  the  courts  determine  whether 
extensions  of  city  limits  are  resonable  and  then  make 
some  observations. 

In  the  first  place,  ordinances  extending 
city  limits  a^e  preseumed  to  be  reasonable  and  those 
asserting  their  unreasonableness  have  the  burden  of 
proving  same.  In  the  case  of  Hlslop  v.  Joplin,  250 
Mo.  1.  c.  599,  the  Supreme  Court  said* 
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"Since  it  was  within  the  statu- 
tory power  of  the  council  to 
provide  by  ordinance  for  the  ex- 
tension of  the  city  limits  the 
particular  ordinance  here  invol* 
ved  is  presumed  to  be  reasonable 
and  valid  until  that  presumption 
is  overthrown  by  evidence  which 
clearly  shows  the  contrary  and 
courts  will  not  *look  closely  into 
mere  matters  of  Judgment  where 
there  may  be  a reasonable  difference 
of  opinion* • (City  of  St,  Louis 
v*  Weber,  44  Mo*  1*  c*  550;  Cope- 
land v*  St*  Joseph,  126  Mo*  1*  c* 

431;  2 Dillon  on  Mun*  Corps*,  sec* 

649.)  The  burden  was  upon  plain- 
tiffs to  prove  facts  clearly  es- 
tablishing the  unreasonableness  of 
% the  ordinance  assailed •* 

The  rule  by  which  courts  determine  whether 
those  asserting  the  unreasonableness  of  an  ordinance 
extending  city  limits  have  met  the  burden  of  proof 
was  set  out  in  the  case  of  State  ex  Inf*  v*  Kansas 
City,  233  Mo*  1*  c.  213,  in  the  following  languages 


" *1*  That  the  oity  limits  m*y 
reasonably  and  properly  be  extended  so 
as  to  take  in  contiguous  lands  (1) 
when  they  are  platted  and  held  for 
sale  or  use  as  town  lots,  (2) 
whether  platted  or  not,  if  they  are 
held  to  be  brought  on  the  market  and 
sold  as  town  property  when  they  reach 
a value  corresponding  with  the  views 
of  the  ov.ner,  (3)  when  they  furnish 
the  aboAe  for  a densely  settled  com- 
munity, or  represent  the  actual 
growth  of  the  town  beyond  its  legal 
boundary,  (4)  when  they  are  needed 
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for  any  proper  town  purpose  as 
for  the  extension  of  its  streets,  or 
sewer,  gas  or  water  system,  or  to 
supply  places  for  the  abode  or  busi- 
ness of  its  residents;  or  for  the 
extension  of  needed  police  regula- 
tion, and  (5)  when  they  are  valuable 
by  reason  of  their  adaptability  for 
prospective  town  uses;  but  the  mere 
fact  that  their  value  is  enhanced 
by  reason  of  their  nearness  to  the 
corporation  would  not  give  ground 
for  their  annexation,  if  it  did  not 
appear  that  such  value  was  enhanced 
on  account  of  their  adaptability  to 
town  use, 

" *2,  We  conclude,  further,  that 
city  limits  should  not  be  so  extended 
as  to  take  in  contiguous  lands,  (1) 
when  they  are  vised  only  for  purposes 
of  agriculture  or  horticulture,  and 
are  valuable  on  account  of  such  use; 

(2)  when  they  are  vacant  and  do  not 
derive  special  alue  from  their 
adaptability  for  city  uses,'  * 

The  foregoing  rule  has  been  followed  in  all 
subsequent  cases  involving  the  reasonableness  of  the 
ordinance  extending  city  limits,  some  of  which  arei 

Hislop  v.  City  of  Joplin,  260  Ko^  588, 
Seifert  v.  City  of  Popular. Bluff , 

112  3,  W,  (2d)  93, 

Winter  v.  City  of  Kirkwood,  296  3,7/,  232, 
Algonquin  Golf  Club  v,  city  of  ulendale, 

31  S,  W,  (2d)  1,  o,  398. 
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In  the  case  of  State  ex  rel*  v*  City 
of  ^oplin,  62  S*  W.  (2d),  1.  c*  398,  the  Supreme 
Court  in  discussing  when  the  courts  could  or 
should  hold  an  ordinance  of  a city  unreasonable, 
saidt 


"If  the  question  of  whether  or 
not  the  territory  Involved  should 
be  included  within  the  city  limits 
was  fairly  debatable,  that  is,  if 
there  was  substantial  evidence  each 
way  so  that  reasonable  men  would 
differ  about  Its  necessity,  then 
the  decision  of  that  question  was 
for  the  city  council  tnd  the  city 
electorate  and  not  for  the  court* 

When  the  evidence  shows  a fairly 
debatable  question  about  the  matter, 
then  neither  way  the  question  might 
be  decided  would  be  unreasonable* 

On  the  other  hand,  if  there  was  sub- 
stantial evidence  tending  to  show 
that  there  was  no  fairly  debatable 
question  about  it,  and  that  reason- 
able men  could  not  differ  about  it, 
but  would  have  to  agree  that  it 
was  not  necessary  to  annex  the  terri- 
tory, then  a trial  court  »s  finding 
that  it  was  unreasonable  would  be 
binding  (in  spite  of  testimony  to 
the  contrary),  and  would  have  to  be 
sus tained*" 

Therefore,  to  determine  whether  the  proposed 
extension  of  the  City  of  Greenville  would  be  reasonable, 
we  may  ask  ourselves  the  question,  "could  reasonable 
men  differ  as  to  whether  the  extension  was  necessary?" 

If  they  could,  then  the  decision  of  the  city  authorities1 
and  the  electorate  would  be  final  on  the  question* 
However,  if  reasonable  men  would  be  compelled  to  say 
that  the  extension  was  not  necessary,  then  the  ex- 
tension would  be  unreasonable* 
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We  assume  from  your  letter  that  the 
people  of  Greenville  have  in  mind  voting  to  ex- 
tend their  present  city  limits  by  adding  a 
strip  of  land  twenty  (20)  to  thirty  (30)  feet 
wide  extending  from  the  present  city  limits  for 
a distance  of  several  miles,  and  at  the  end  of 
said  strip  to  include  a large  acreage  of  land 
which  is  at  present  agricultural  land  or  at  least  land 
which  has  no  connection  with  the  present  city.  We 
assume  that  no  part  of  the  proposed  addition  is 
occupied  by  any  number  of  citizens  of  Greenville, 

We  assume  further  that  the  present  Oity  is  not  expanding 
to  where  additional  territory  is  needed,  in  snort, 
we  as  stone  that  the  plan  in  mind  is  simply  to  move 
an  entire  city  by  the  subterfuge  of  extending  its 
boundaries. 

If  our  assumptions  are  correct,  we  do  not 
believe  that  the  exi enaion  proposed  would  be  reason- 
able, The  purpose  of  allowing  cities  to  extend 
their  boundaries  is  to  allow  for  normal  expansion 
and  growth  of  the  oitiea  and  their  needa.  Territory 
cannot  be  added  except  for  such  purposes,  The  land 
proposed  to  be  taken  in  is  evidently  agriculture  land 
which  is  vacant  and  does  not  derive  special  value  from 
its  adaptaMLity  for  city  use. 


CONCLUSION, 


It  is,  therefore,  the  opinion  of  this  de- 
partment that  a city  of  the  fourth  class  cannot 
legally  extend  its  limits  by  voting  to  take  in  a 
strip  of  land  twenty  to  thirty  feet  wide  from  its 
present  boundaries  to  a new  site  from  one  to  six 
miles  from  the  present  site  and  by  taking  in  terri- 
tory at  the  end  of  such  atrip  which  has  no  present 
correction  with  the  city,  and  which  Is  not  needed  to 
take  care  of  the  city's  growth  and  needs. 
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III, 

HAS  THE  COUNTY  COURT  THE  POWER  TO  OPTION  OR  SELL 
THE  PRESENT  COURT  HOUSE  SITE  TO  THE  GOVERNMENT  FOR 
FLOOD  CONTROL  PURPOSES?  IF  SO,  UNDER  DRAT  CONDITIONS? 


Section  12043,  R,  S»  Mo,  1929  provides  as 

follows i 


"There  shall  be  erected  and  main- 
tained in  each  county,  at  the  es- 
tablished seat  of  Justice  thereof, 
a good  and  sufficient  courthouse 
and  Jail," 

The  foregoing  section  clearly  contemplates  that 
the.  e shall  be  maintained  at  the  county  seat  a court- 
house, If  a county  had  need  of  a courthouse  and  there 
was  enough  money  available  to  build  one,  the  county 
court  could  proceed  to  build  such  building,  (Section 
120&6 ) • The  purpose  of  the  law  is  that  the  county 
shall  have  a courthouse  at  all  times.  If  the  county 
court  can  sell  a oourthouse  when  the  county  has  no 
other  one  to  use,  then  the  manifest  purpose  of  the 
law  would  be  defeated.  If  the  county  court  should 
sell  the  present  courthouse  but  could  not  realise 
enough  from  the  sale  to  build  a new  one,  then  the 
county  would  find  Itself  without  a courthouse  for  an 
Indefinite  time  . *here  is  no  assurance  that  the 
people  of  the  county  would  vote  bonds  to  erect  a new 
courthouse,  and  experience  shows  that  ordinarily 
counties  do  not  have  a surplus  of  general  funds  which 
could  be  used  for  the  erection  of  a courthouse, 

V.e  are  not  unmindful  of  Section  2078,  R#  S, 

Mo,  1929,  which  reads  as  follows t 

"The  said  court  snail  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  dona- 
tion any  property,  real  or  personal, 
for  the  use  and  benefit  of  the  court’-j 
to  sell  and  cause  to  be  conveyed 
any  real  estate,  goods  or  chattels  oe- 
longing  to  thee county,  appropriating 
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the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to 
audit  and  settle  all  demands 
against  the  county*" 

This  section  has  been  cited  as  authority  for 
a county  court  selling  swamp  lands  or  other  property 
not  being  used  for  county  purposes,  but  we  have 
never  found  where  it  has  been  held  to  authorize 
the  county  court  to  sell  a courthouse,  $all  or  other 
property  actually  being  used  for  county  purposes* 

The  general  rule  as  to  the  power  of  the  county  court 
to  sell  county  property  is  stated  thuss 

"Ordinarily,  a county  cannot, 
without  legislative  authority, 
dispose  of  real  property  after  it 
has  been  acquired  and  devoted  to 
public  service." 

14  Am.  J.  207. 

Since,  therefore,  the  county  court  cannot 
dispose  of  the  courthouse  until  another  has  been 
provided,  it  follows  that  the  county  court  could  not 
option  the  courthouse*  The  option  could  not  be  effected 
until  the  county  court  had  the  right  to  execute  a 
conveyance  which  would  be  when  another  courthouse  had 
been  provided*  In  other  words,  a sale  is  necessary  to 
complete  the  option,  and  the  sale  cannot  be  made  until 
another  courthouse  is  provided.  Of  course,  if  a county 
had  sufficient  revenue  on  hand  to  build  a new  oourthouse 
the  county  court  could  proceed  to  build  it  and  when 
that  was  done  the  county  court  could  then  sell  the  old 
courthouse*  Therefore,  if  a county  has  enough  revenue 
on  hand  now  and  contemplates  building  a new  courthouse, 
the  county  court  would  perhaps  be  authorized  to  give 
an  option  on  its  present  courthouse  to  be  closed  when 
the  new  courthouse  is  complete;  otherwise  not* 
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CONCLUSION 

It  is,  therefore,  the  opinion  of  this 
office  that  a county  court  cannot  sell  the  court- 
house of  the  county  and  the  site  thereof,  so  long 
as  said  courthouse  is  being  used  by  the  county 
and  there  is  no  other  courthouse  owned  by  the 
county.  It  is  also  our  opinion  that  the  county 
court  cannot  give  an  option  on  the  courthouse  of 
a county  unless  such  county  has  sufficient  funds 
to  build  a new  courthouse  and  actually  contemplates 
the  bvildinw  of  such  new  courthouse,  said  option, 
in  any  event,*  not  to  be  closed  until  the  new  court- 
house is  provided. 


IV 


HAS  THE  COUNTY  COURT  TEE  RIGHT  OR  POWER  TO  RELOCATE 
AND  ERECT  A COUNTY  COURT  HOUSE  IK  A NEW  TOWN  SITE, 
WHICH  TOWN  WILL  STILL  BE  GREENVILLE  IF  THE  CITY 
LIMITS  CAN  BE  EXTENDED,  Oh  WILL  A V TE  OF  TEE  PEOPLE 
OF  WAYNE  COUNTY  BE  REQUIRED  TO  REMO'  E THE  COURT 
HOUSE  F .OK  ITS  PRESENT  SITE  TO  ANY  OTHER  SPECIFIED 
SITE  WITHIN  THE  NEW  TOWN  OF  GREENVILLET 

As  heretofore  poiitsd  out.  Section  12043 
requires  a courthouse  to  be  erected  and  maintained 
"at  the  established  seat  of  justice  thereof" • 

Section  12058,  R.  S.  Mo.  1929,  provides  in 
part  aa  follows* 

"The  county  court  of  any  county 
in  this  state  shall  have  power  to 
acquire  by  purchase,  for  such 
county.  Improved  or  unimproved  real 
estate  for  a site  for  a courthouse, 
jail  or  poorhouse  or  infirmary i **" 
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Section  12060,  R.  3.  Mo.  1929,  reads  as 

follows  x 


"The  county  court  shall  desig- 
nate the  place  whereon  to  erect 
any  county  building,  on  any  land 
belonging  to  such  county,  at  the 
established  seat  of  Justice  there- 
of." 

Section  12061,  K.  Mo.  1929,  provides  for 
the  selection  of  a site  by  the  superintendent  of  the 
building  in  certain  cases,  but  by  Section  12063,  R.  a. 
Ao.  1929,  the  county  court  must  approve  the  selection 
before  the  same  can  be  paid  for. 

4 

Therefore,  if  a court  house  is  to  be  erected 
by  a county,  the  county  court  can  select  the  exact 
spot  for  the  location  of  the  building.  Such  selection 
would  have  to  be  within  the  town  theretofore  selected 
as  the  county  seat.  Additions  to  such  town  would  be 
a part  of  the  town  for  this  purpose  since  Section  2 of 
article  9 of  the  Missouri  Constitution  provides i 


"The  General  Assembly  shall  have  no 
power  to  remove  the  county  seat  of 
any  county,  but  the  removal  of  county 
seats  shall  be  provided  for  by  general 
law)  and  no  county  seat  shall  be  re- 
moved unless  two-thirds  of  the  quali- 
fied voters  of  the  county,  voting  on 
the  proposition  at  a general  election, 
vote  therefor)  and  no  such  proposition 
shall  be  submitted  oftener  than  once 
in  five  years.  All  additions  to  a 
town  which  is  a county  seat  shall”be  in- 
bluded,  consTdered  and  regarded  as  part 
or  the  county  seat." 

If,  therefore,  a courthouse  is  to  be  erected  at  Green- 
ville, the  same  could  be  erected  at  any  site  within 
the  original  town  or  within  any  lawful  addition  thereto. 
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CONCLU  ION 


is,  therefore,  the  opinion  of  this 
department  that  the  county  court  has  the  right 
to  select  the  particular  site  or  piece  of  ground 
upon  which  a courthouse  is  to  be  erected  and  said 
site  may  be  anywhere  withir  the  original  town 
selected  as  the  county  seat  or  within  any  lawful 
addition  thereto* 


Yours  very  truly. 


HARRY  H<  KAY, 

Assistant  Attorney  General 

APPROVED! 


7.'  i:.  TAYEok 

(ACTING)  Attorney  General 


EHKiRV 


COUNTY  DEPOSITORIES: 


Contract  made  by  County  Court  v.  1th  County 
Depository,  which  has  duljf  qualified,  prior 
to  Laws  of  Mo.,  1927,  page  €02,  binding  and 
legal  until  expiration. 


February  2,  1939 


Honorable  Richard  C.  Ashby 
Prosecuting  attorney 
Livingston  County 
Chillicothe,  Missouri 


Dear  oir: 


Phis  Department  is  in  receipt  of  your  letter 
of  some  time  ago,  wherein  you  make  the  following  inquiry: 

" i here  a County  Depository  has 
duly  qualified  according  to  the 
statutes,  prior  to  the  effective 
date  of  the  1937  amendment,  and 
has  entered  into  a contract  with 
the  county  court,  and  the  contract 
has  been  approved,  and  made 
effective  for  the  period  of  the 
designation,  and  has  also  filed, 
as  in  the  instant  matter,  a 
personal  bond  guaranteeing  the 
payment  of  the  deposit,  and  that 
bond  has  been  approved  by  the 
county  court,  does  this  designa- 
tion and  contract  and  bond  become 
invalid  and  of  no  effect  after 
the  effective  date  of  the  1937 
legislation?  Or,  is  the  contract 
binding  and  legal  until  date  of 
expiration?" 

Pith  reference  to  the  1937  amendment,  we  Assume 
you  refer  to  Laws  of  Missouri.  1937,  page  502,  entitled 
"State  Department  of  Finance,  Section  1,  "Deposits  shall 
be  secured,"  said  section  being  a 3 follows: 
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"Notwithstanding  any  provisions 
of  law  of  this  state  or  of  any 
political  subdivision  thereof, 
the  public  funds  of  every  county, 
township,  city,  town,  village, 
school  district  of  every  character, 
road  district,  drainage  or  levee 
district,  state  hospital,  Missouri 
^tate  School,  *11:  sour  1 ochool  for 
the  Deaf,  kiss our 1 chool  for  the 
Blind,  kisaouri  Training  .chool  for  . 
toys.  Industrial  Home  for  C-lrls, 
Confederate  Soldiers*  Home,  Federal 
.ioldiers'  Home,  kissouri  ^tate  Sana- 
torium, earnings  of  kissouri  Peni- 
tentiary, State  University,  i*J.ssouri 
~tate  Teachers'  Colleges,  Lincoln 
University,  which  shall  now  or  here- 
after be  deposited  in  any  banking 
institution  acting  as  a legal  de- 
pository of  such  funds  under  the 
provisions  of  the  Statutes  of 
Missouri  requiring  the  letting  and 
deposit  of  the  same  and  the  furnishing 
of  security  therefor,  shall  be  se- 
cured by  the  said  legal  depository 
making  deposit,  as  hereinafter  pro- 
vided, of  securities  of  the  same 
character  as  are  required  by  Section 
11469  and  all  amendments  thereto  for 
the  security  of  funds  deposited  by 
the  state  Treasurer  under  the  provi- 
sions of  article  1 and  2 of  Chapter 
72  of  the  Kevised  Statutes  of  k. ssouri 
1929,  and  all  amendments  thereto.  The 
said  securities  shall,  at  the  option 
of  the  depositary  banking  institution, 
be  delivered  either  to  the  fiscal  officer 
or  the  governing  body  of  the  municipal 
corporation  or  other  depositor  of  said 
funds,  or  by  depositing  such  securities 
with  such  disinterested  banking  insti- 
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tutlon  or  safe  depository  as  trustee 
as  may  be  satisfactory  to  both 
parties  to  the  depositary  agreement. 

The  rights  and  duties  of  the  several 
parties  to  the  depositary  contract 
shall  be  the  same  as  those  of  the 
state  and  the  depositary  banking  In- 
stitution respectively  under  Section 
11469  of  Article  2 of  Chapter  72  of 
the  Revised  Statutes  of  Missouri  1929 
ana  all  amendment s thereto,  provided, 
however,  that  In  the  event  a depositary 
banking  Institution  should  deposit 
the  bonds  or  securities  with  a trustee 
as  above  provided,  and  the  municipal 
corporation  or  other  depod.  tor  of  funds 
shall  give  notice  In  writing  to  the 
trustee  that  there  has  been  a breach 
of  the  depositary  contract  and  shall 
make  demand  In  writing  on  the  trustee 
for  the  securities,  or  any  part  thereof, 
then  the  trustee  shall  forthwith, 
surrender  to  the  municipal  corporation 
or  other  depositor  of  funds  a sufficient 
amount  of  such  securities  as  may  fully 
protect  the  depositor  from  loss  and 
the  trustee  shall  thereby  be  discharged 
of  all  further  responsibility  In  respect 
to  the  securities  so  surrendered#" 

li'vidently  the  question  arises  as  to  the  deposit 
of  county  funds  under  section  12184,  R.  3.  ho.  1929,  st.id 
section  being  as  follows: 

"It  shall  be  the  duty  of  the  county 
court  of  each  county  In  this  state, 
at  the  *.ay  term  thereof,  in  the  year 
1909,  and  every  two  years  thereafter, 
to  receive  proposals  from  banking 
corporations,  associations  or  individ- 
ual bankers  In  such  county  as  may 
desire  to  be  selected  as  the  deposi- 
taries of  the  funds  of  said  county. 

For  the  iUrpose  of  letting  such  funds 
such  county  court  shall,  by  order  of 
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record,  divide  said  funds  into 
not  less  tx^  'wo  nor  more  than 
ten  equal  parts,  and  the  bids  here- 
in provided  for  may  be  for  one  or 
more  of  such  parts*  Notice  that 
such  bids  will  be  received  shall 
be  published  by  the  clerk  of  said 
court  twenty  days  before  the  commence- 
ment of  said  term  in  seme  newspaper 
published  in  said  county,  and  if  no 
newspaper  be  published  therein, 
then  such  notice  shall  be  published 
at  the  door  of  the  courthouse  of  said 
county:  Provided,  that  in  counties 
operating  under  the  township  orga- 
nization law  of  thi3  state,  town-hip 
board i shall  exercise  the  same  powers 
and  privileges  with  reference  to 
township  funds  as  are  herein  con- 
ferred upon  county  courts  with  refer- 
ence to  county  funds  at  the  same 
tii  e and  manner,  except  that  town- 
ship funds  shall  not  be  divided,  but 
let  as  an  entirety:  Provided,  also# 
that  in  all  cases  of  the  letting  of 
township  funds,  three  notices,  posted 
in  three  public  places  by  the  town- 
ship clerk,  will  be  a sufficient 
notice  of  such  letting* " 

ihe  County  Court  having  proceeded  under  section 
12184,  supra,  and  rights  having  accrued  under  said  section, 
the  question  in  the  final  analysis  is:  Does  the  new  Act 
abrogate  or  take  precedence  over  said  Section  12184? 

ihe  general  rules  with  reference  to  abrogating 
rights  which  have  accrued  under  statutes  are  contained  in 
State  ex  rel.  v*  Hackman,  272  Mo.  600,  1,  c*  608,  a portion 
of  which  is  herewith  quoted: 

"Limited  to  this  reason  alone  the 
conclusion  would  be  justified  that 
it  was  the  purpose  of  the  Legislature 
in  the  enactment  of  the  repealing  law 
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to  obliterate  or  destroy  the 
power  of  counties  to  issue  bonds 
to  provide  funds  for  road  purposes; 
and  in  the  absence  of  a saving 
clause  to  have  a like  drastic  effect 
upon  this  power  when  partly  exer- 
cised under  the  statute  repealed* 

No  special  saving  clause  was  attached 
to  the  repealing  act.  Except  by  way 
of  emphasis  to  give  explicit  appli- 
cation to  general  laws*  such  special 
saving  clause  was  unnecessary*  A 
repealing  statute  which  construed 
alone  would  paralyze  partly  executed 
powers  is,  under  our  legislative 
system*  so  modified  by  actions 
8060  and  8062*  Revised  Statutes 
1909*  as  to  perpetuate  such  powers 
to  the  extent  of  authorizing  the 
completion  or  c on  surma  t ion  of  the 
purpose  sought  to  be  affected  under 
a former  law,  section  8060  so  far 
as  applicable  to  the  case  at  bar 
is  a follows:  'nor  shall  any  law 
ire  pea  ling  any  former  law*  clause 
or  provision  be  construed  to  abate* 
annul*  or  in  any  wise  affect  any 
proceedings  had  or  commenced  under 
or  by  virtue  of  the  law  so  repealed; 
but  the  same  shall  be  as  effectual 
and  be  proceeded  on  to  final  Judg- 
ment and  termination*  as  if  the  re- 
pealing law  had  not  passed*  unless 
it  be  otherwise  expressly  provided* ' 
ihis  court  in  Rogers  v.  Railroad  ^o., 

35  i-o.  153*  discussing  a question 
as  to  the  modifying  effect  of  said 
section  upon  a repealing  statute*  said* 
in  effect,  that  this  provision 
(section  8060)  preserves  the  relator's 
right  of  action  notwithstanding  the 
repeal  of  the  statute  under  which 
the  right  was  given.  The  legislature* 
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however,  not  satisfied  with  leaving 
the  validity  of  acts  done  to 
implication,  where  the  facts  in 
regard  to  a repeal  were  as  in  the 
case  at  bar,  enacted  Section  8062, 
which  provides  thatt  'The  repeal 
of  any  statutory  provision  shall 
not  af  ect  any  act  done  or  right 
accrued  or  established  in  any  pro- 
ceedings, suit  or  prosecution,  had 
or  commenced  in  any  civil  case 
previous  to  the  time  when  such  re- 
peal shall  take  effect;  but  every 
such  act,  right  and  proceeding  shall 
remain  as  valid  and  effectual  as  if 
the  provisions  so  repealed  had  re- 
mained in  force. ' ±hese  sections, 
construed  together,  so  modify  a re- 
pealing statute,  as  to  not  only  render 
valla  initiatory  or  preliminary  acts 
in  the  exercise  of  a power  conferred 
by  a forme r statute,  but  authorise 
such  subsequent  acts  as  may  be 
neces  ary  to  effect  the  purpose 
originally  contemplated,  Ihis  con- 
clusion does  not  require  us  to  travel 
over  an  untrodden  field  in  this  Juris- 
diction. In  a mandamus  proceeding 
against  the  county  court  of  Vernon 
County  in  ^tate  ex  rel.  Stone  v.  County 
Court,  63  itlo.  128,  the  purpose  of  which 
was  to  compel  the  completion  of  action 
by  a county  court,  which  had  been 
initiated  under  a statute  then  repeal- 
ed, the  supreme  Court  construed  and 
applied  what  are  now  sections  8060 
and  8062,  and  held  that  a repealing 
statute,  although  express  in  its  terns 
and  having  no  special  saving  clause 
attached,  diet  not,  on  account  of  the 
modifying  effect  of  said  general  sav- 
ing sections,  render  nugatory  prelim- 
inary acts  done  or  prohibit  further 
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action  In  the  completion  of  same. 

The  limitation  of  the  operative 
effect  of  these  sections  no  judicial 
transactions  as  contended  for  by 
respondent,  is  not  in  accord  with 
their  terms,  nor  with  the  evident 
purpose  of  their  enactment*  ■‘■heir 
general  nature  authorizes  the  con- 
clusion that  they  were  intended  to 
continue  in  force  repealed  laws 
until  proceedings  commenced  there- 
under, regardless  of  their  nature, 
might  be  completed*  This  was  the 
construction  placed  upon  them  in 
the  cases  cited,  and  we  have  been 
unable  to  reach  a contrary  conclu- 
sion* M 

In  the  recent  cases  of  Cleveland  v*  i-aclede- 
Christy  Clay  Products  Co*,  113  S.  V«,  (2d)  1065,  and 
State  ex  rel.  to  the  l>ae  of  bar  Producers  Gravel  Company, 
111  3*  W.  (2d)  521,  the  rule  is  again  enunciated  to  the 
effect  that  statutes  must  be  construed  to  operate  pros- 
pectively only,  unless  legislative  intent  to  the  contrary 
clearly  appears* 


Conclusion* 

In  reading  the  <;.ct  of  1937,  we  find  no  saving 
clause  or  any  statement  in  any  of  the  statutes  to  the  effect 
that  the  nev/  Act  is  to  abrogate  or  affect  rights  which  have 
already  accrued  and  action  which  has  already  been  taken  by 
the  County  Court.  Therefore,  we  conclude  that  the  Act  of 
1937  is  prospective  in  nature  and  that  the  present  contract 
maae  by  the  County  Court  with  the  County  Depository,  which 
has  duly  qualified,  is  binding  and  legal  until  the  expira- 
tion of  the  same. 


Respectfully  submitted. 


0LLIV.CR  W.  NOUai 

Assistant  Attorney-General 

APrR0V£D* 


COVilLL  R.  HIM  ITT 
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ASSESSORS: 


May  toe  removed  toy  county  court  for  failure  to 
perform  duties  and  a successor  appointed. 


Septeciber 


Honorable  Wilbert  Aust 
Judge  of  the  County  Court 
Miller  County 
Tuscumbia,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your 
September  6,  1939,  which  reads 


9,  1939 


request  for  an  opinion,  dated 
as  follows: 


"The  County  Clerk  of  killer  County  at 
the  proper  tine  delivered  to  the  asses- 
sor of  this  county  all  the  necessary 
books,  papers,  and  blanks  for  the  making 
of  all  the  lists  and  assessments  of  the 
county,  including  the  proper  blanks  for 
the  taking  of  the  merchants  lists.  The 
County  Board  of  Equalisation  for  Mer- 
chants Taxes  met  at  the  appointed  time 
and  place  to-witj  at  the  Court  House  on 
'the  first  Monday  in  September  of  this 
year,  for  the  purpose  of  equalising  the 
merchants  taxes,  that  is  the  assessments. 
The  assessor  had  not  returned  his  book 
as  retired  by  the  law  and  had  returned 
no  lists  or  any  other  thing  from  which 
the  board  could  proceed  to  equalise  the 
assessments.  Since  the  first  Monday  in 
Septeciber  the  said  Board  of  Equalization 
has  adjourned  from  day  to  day  in  hopes 
that  the  assessor  would  appear  with  his 
books.  The  Court  has  had  search  made 
for  the  assessor  but  he  cannot  be  found. 
The  Court  has  been  informed  that  the  as- 
sessor is  not  even  in  the  state  and  his 
wife  and  father  are  now  searching  for 
him  but  so  far  have  been  unable  to  find 
him. 

I wish  to  inquire  of  you  what  steps  the 
Court  should  take  in  this  matter.  Does 
the  Court,  under  Sec.  9753  or  any  other 
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section  of  the  lavs  of  the  State,  have 
the  power  to  remove  said  official  from 
office?  If  so,  la  the  removal  perma- 
nent or  la  he  removed  just  long  enough 
to  allow  the^  man  appointed  to  complete 
the  merchants  assessment?  If  the  Court 
has  such  power  of  removal  who  should  they 
pay,  that  is  should  they  pay  the  man  ap- 
pointed for  the  work  or  should  the  pay 
be  given  to  the  present  assessor  and  re- 
ly on  getting  it  back  from  the  assessor 
and  his  sureties  as  provided  in  the  above 
quoted  section?  If  the  Court  does  not 
have  the  power  to  remove  is  it  your  op- 
inion that  an  ouster  suit  should  be  fil- 
ed and  if  so  fey  whan? 

I appreciate  that  your  office  is  busy  but 
since  we  must  do  something  within  the 
next  few  days  I would  appreciate  getting 
this  information  just  as  soon  as  is  con- 
venient. " 


The  laws  in  regard  to  the  assessment  and  taxation  of 
merchants  are  found  at  page  360,  Laws  of  Missouri,  1931,  and 
read  as  follows: 


"On  the  first  Monday  in  June  in  each  year 
it  shall  be  the  duty  of  each  person,  cor- 
poration or  co-partnership  or  persons,  as 
provided  by  this  article,  to  furnish  to 
the  assessor  of  the  county  in  which  such 
license  may  have  been  granted,  a statement 
of  the  greatest  amount  of  goods,  wares  and 
merchandise,  which  he  or  they  may  have  had 
on  hand  at  any  one  time  between  the  first 
Monday  in  Larch  and  the  first  Monday  in 
June  next  preceding)  said  statement  shall 
include  goods,  wares  and  merchandise  owned 
by  such  merchant,  and  consigned  to  him  or 
them  for  sale  by  other  parties.  It  shall 
be  the  duty  of  the  county  assessor  to  en- 
ter such  statements  in  a book  to  be  prepar- 
ed for  that  purpose  at  the  expense  of  the 
county,  suitably  ruled,  with  columns  for 
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the  name  of  the  merchant,  the  amount  of 
his  or  their  statements  as  returned  to 
the  assessor,  the  valuation  of  suoh  state- 
nents  as  equalized  by  the  county  board  of 
equalization,  and  for  state,  county  and 
school  taxes,  and  such  other  columns  as 
nay  be  found  useful  or  convenient  in  prac- 
tice; such  book  shall  be  verified  by  the 
affidavit  of  the  assessor,  annexed  thereto, 

in  the  following  words, . to -wit*  

being  duly  sworn,  makes  oath  and  says  that 
he  has  made  diligent  efforts  to  secure 
sworn  statements  free  all  persons,  corpora- 
tions or  firms,  doing  business  as  merchants 
in  the  county  of  which  he  is  assessor;  that 
so  far  as  he  has  been  able  to  secure  suoh 
statements,  they  are  correctly  set  forth 
in  the  foregoing  book,’  Said  book  shall 
be  returned  by  the  assessor  to  the  county 
board  of  equalization  on  the  first  Monday 
in  September  in  each  "year,  whiclh  said  board, 
as  constituted” in  section  9811,  Revised 
Statutes  of  1929,  is  hereby  reqiired  to  meet 
at  the  office  of  the  clerk  of  the  county 
court  on  the  first  Monday  in  September  in 
each  and  every  year,  for  tUd  purpose  of  equal- 
lzlngTHe  valuation  of  m'erollants1  statements. 
and  to  that  end  shalTTiave  the  Bame  powers 
and  shall  proceed  in  the  seme  manner  as  pro- 
videtj  in  article  3 of  chapter  59,  Revised 
Statutes  of  1929,  for  the  equalization  of 
real  and  personal  property,  so  far  as  is  con- 
sistent with  the  provisions  of  this  article; 
but  after  the  board  shall  have  raised  the 
valuation  of  any  statement,  it  shall  give 
notice  of  the  fact  to  the  person,  corpora- 
tion or  firm  whose  statement  shall  have  been 
raised  in  amount,  by  personal  notice  through 
the  mail,  specifying  the  amount  of  such  raise, 
and  that  the  said  board  will  meet  on  the 
fourth  Monday  in  September  to  hear  reasons, 
if  any  nay  be  given,  why  such  increase  should 
not  be  made.  After  the  county  board  of  equa- 
lization shall  have  completed  the  equalization 
of  suoh  statements,  the  clerk  of  the  county 
court  shall  extend  on  such  book  all  proper 
taxes  at  the  sane  rate  as  assessed  for  the 
time  on  real  estate,  and  lie  shall,  on  or  be- 
fore the  first  aay  of  October  thereafter. 
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make  out  and  deliver  to  the  collector  a 
copy  of  such  book,  properly  certified,  and 
take  the  receipt  of  the  collector  therefor, 
which  receipt  shall  specify  the  aggregate 
amount  of  each  kind  of  taxes  due  thereon, 
and  the  clerk  shall  charge  the  collector 
with  the  amount  of  such  taxes ; and  such 
clerk  shall  receive  as  compensation  for 
making  such  tax  book,  copy,  filing  state- 
ments, and  certifying  to  same  the  sum  of 
six  cents  for  each  name  or  firm,  one-half 
payable  by  the  county,  the  other  by  the 
state.  The  county  assessor  shall  receive 
as  compensation  for  his  services  in  taking 
the  statements  herein  required  and  entering 
them  in  the  book  herein  provided  for,  the 
sum  of  twenty -f ive  cents  for  each  s tatenent, 
and  the  members  of  the  county  board  of1  equa- 
llzation  shall  receive  the  same  per  diem  for 
services  under  this  article  as  fixed  by  sec- 
tion 9818  Revised  Statutes  of  1929,  and  the 
sum  of  the  valuation  of  the  statements  as 
equalized  by  the  county  board  of  equaliza- 
tion shall  be  lnoluded  in  and  made  a part 
of  the  total  valuation  of  property  taxable 
for  all  purposes!  Fro viced,  that  in  coun- 
ties under  township  organization  the  state- 
ments'Tiereln  provided  for  shall  be  delivered 
to  tke  clerk  oi  the  county  court,  who  shall 
perform  tKe  duties  hereinbefore  required  of 
the  county  assessor,  and  return  t!he  'book  To 
tEe  county  board  of  equalization  on  the  first 
Monday  in  September,  and  thereafter  the  same 
proceedings  shall  be  had  thereon  as  in  other 
counties:  Provided,  that  in  the  city  of  St, 
Louis  the  duties  in  this  section  required  to 
be  performed  by  the  county  assessor,  county 
clerk  and  collector,  shall  be  performed  by 
the  license  collector  of  said  city  of  St. 

Louis,  but  said  license  collector  shall  not 
receive  any  fees  or  other  compensation  for 
such  services  than  his  salary  as  license  col- 
lector; and  provided  further,  that  in  the  city 
of  St,  Louis  the  powers  of  this  section  vested 
in,  and  the  duties  required  to  be  performed  by, 
the  county  board  of  equalization,  shall,  as  to 
the  city  of  St.  Louis,  be  vested  in  and  perform- 
ed by  a board  to  be  known  as  the  board  of  mer- 
chants' and  manufacturers'  tax  equalization. 
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which  board  shall  consist  of  three  discreet 
and  experienced  real  estate  owners  of  said 
city,  of  a prior  residence  therein  of  ten 
years,  who  shall  be  appointed  by  the  mayor 
of  said  city  annually  in  the  month  of  May 
and  shall  meet  at  the  office  of  the  license 
collector  of  said  city  on  the  third  Tuesday 
of  June  in  each  and  every  year,  for  the  pur- 
pose of  equalising  the  valuation  of  merchants' 
statements,  and  shall  have  the  same  powers 
and  proceeu  in  the  sane  manner  as  hereinabove 
provided  with  respect  to  county  boards  of 
equalization,  except  that  the  time  for  the 
meeting  of  said  board  to  hear  reasons,  if 
any,  why  any  increase  made  by  the  board 
should  not  have  been  made  shall  be  the  second 
Monday  of  July.  The  length  of  time  that  said 
board  shall  continue  in  session  and  the  compen- 
sation to  be  paid  the  members  of  said  hoax'd 
shall  be  fixed  by  ordinance  of  said  city." 


Section  9755,  R.  S.  Mo.  1929,  reads  as  follows i 


"Every  assessor  who  shall  fall  to  perform 
any  duty  enjoined  upon  him  by  law,  in  the 
time  prescribed,  shall  be  removed  fi'om  of- 
fice by  the  oounty  court,  who  shall  appoint 
another  in  his  stead.  Such  new  assessor 
shall  take  a like  oath  and  give  a like  bond 
as  required  of  the  first,  and  the  county 
court  shall  enter  up  Judgment  summarily  up- 
on the  bond  of  such  delinquent  assessor, 
against  him  and  his  sureties,  for  such  amount 
as  shall  be  sufficient  to  complete  the  assess- 
ment of  the  county." 


From  the  foregoing  statutes,  it  appears  that  one  of  the 
duties  of  the  oounty  assessor  is  to  enter  the  statements  of 
the  various  merchants  within  his  county  in  a book  prepared 
for  that  purpose  and  to  return  said  book  to  the  county  board 
of  equalization  on  the  first  Monday  in  September  of  each  year. 
Seotlon  10061,  as  set  out  above,  also  provides  the  compensation 
to  be  received  by  the  county  assessor  for  his  services  in  tak- 
ing such  statements,  and  is  twenty-five  cents  for  each  state- 
ment so  taken  and  returned. 
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Since,  according  to  your  letter,  your  county  asaeeaor 
has  failed  to  perfom  this  duty,  we  believe  that  your  county 
oourt  has  the  right  and  power  to  remove  said  assessor  from 
office. 

You  also  raise  the  question  of  the  compensation  to  be 
paid  the  assessor  to  be  appointed  by  the  county  oourt.  In 
the  case  of  State  v.  Gomer,  101  S.  W.  (2d)  57,  1.  o.  68,  we 
find  Section  9755  R.  S.  Mo.  1929,  cited  and  discussed  In  the 
following  manners 


"Section  9754,  R.  S.  1929  (Mo,  St.  Ann. 

Seo.  9754,  p.  7871J,  requires  an  assessor 
to  give  bond  'conditioned  for  the  faithful 
performance  of  the  duties  of  his  office.1 
Section  9752,  R.  S,  1929  (Mo.  St.  Ann. 

Seo.  9752,  p.  7871),  requires  him  to  'take 
an  oath  that  he  will  faithfully  and  Impar- 
tially discharge  the  duties  of  his  office, 
and  that  he  will  assess  all  the  property  In 
the  county  In  whloh  he  assesses  at  what  he 
believes  to  be  Its  aotual  cash  value.'  Sec- 
tion 9755,  R.  S.  1929  (Mo.  St.  Ann.  Sec. 
9755,  p.  7872)  provides  the  county  oourt 
shall  remove  from  office  any  assessor  'who 
shall  fall  to  perform  any  duty  enjoined  upon 
him  by  law.  In  the  time  prescribed,'  and 
' shall  enter  up  judgment  sxsnmarily  upon  the 
bond  of  such  delinquent  assessor,  against 
him  and  his  sureties,  for  such  amount  as 
shall  be  sufficient  to  complete  the  assess- 
ment of  the  county. ' It  seems  apparent  that 
the  primary  purpose,  of  requiring  assessors 
to  give  bond.  Is  to  require  the  payment  of 
the  cost  of  assessment  In  case  of  failure 
to  promptly  enter  upon  the  performance  of 
the  duties  of  the  office  or  to  faithfully 
and  diligently  seek  to  correctly  list  and 
properly  assess  all  taxable  property  In  the 
county,  and  to  proteot  citizens,  the  county, 
and  the  state  from  loss  from  failure  to 
properly  perform  these  duties." 


From  the  foregoing.  It  would  appear  that  the  county  court 
has  the  power  and  should  In  Its  order  removing  the  assessor 
who  has  failed  to  perfom  his  duty,  enter  Judgment  against  such 
assessor  and  the  sureties  on  his  board  for  such  amount  as  they 
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sufficient  to  cover  any  loss  suffered  by  reason  of  the 
assessor’s  failure  to  perform^is  duties.  It  occurs  to 
us  in  the  present  case  that  the  county  has  suffered  no 
loss  slnoe  it  has  not  paid  any  part  of  the  fees  for 
making  the  merchant’s  assessment. 

Upon  the  appointment  of  a successor  to  the  office, 
the  county  court  should  pay  such  successor  for  the  work 
performed  by  him  as  set  out  above.  It  is  apparent  that 
both  the  removal  of  the  delinquent  assessor  and  the  appoint- 
ment of  another  to  fill  that  office  are  permanent  within  the 
time  for  which  the  original  assessor  was  elected. 


CONCLUSION 


It  is  our  conclusion,  therefore,  that  you  have  the 
right,  by  order  duly  entered  upon  the  records  of  the  county 
court,  to  remove  a county  assessor  who  has  failed  to  perform 
a material  duty  enjoined  upon  him  by  law,  and  to  appoint  a 
permanent  successor  to  fill  his  unexpired  term  who  must 
qualify  in  the  same  manner  as  the  first  and  who  shall  there- 
after be  entitled  to  receive  the  compensation  prescribed  by 
statute  for  the  fulfilment  of  the  duties  of  an  assessor. 

We  suggest  that  you  have  your  county  attorney  draw  up 
notices  to  be  left  at  the  residence  of  your  present  assessor, 
if  he  cannot  be  found,  and  served  upon  his  bondsmen,  advising 
them  of  the  date  set  for  disposition  of  the  matter  in  order 
that  they  may  be  represented  before  you  if  they  consider  it 
necessary. 


Respectfully  sucmltted. 


ROBERT  L,  RYDER 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


TAXATION: 
SALhS  TAX: 


Municipal  corporation  is  a user  and 
consumer  of  tangible  personal  property 
bought  by  the  corporation  to  be  used 
upon  W.P.A.  projects  and  is  liable 
for  the  sales  tax  therefor. 


March  2,  1939 


Mr.  G.  H.  Bates,  Supervisor 
Sales  Tax  Department 
Office  of  the  State  Auditor 
Jefferson  City,  Missouri 

Attentions  Mr.  John  H.  Hendren 

Dear  Sirs 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  questions 

"Are  sales  made  by  a material  house 
to  a municipal  corporation  in  Mis- 
souri and  used  by  the  municipal 
corporation  on  W.P.A.  projects  sub- 
ject to  the  Two  (2)  Per  Cent  Sales 
Tax  now  in  effect  in  this  state.  Laws 
of  Missouri  1937,  Page  662?" 

Subsection  (a)  of  Section  1 of  the  Sales  Tax  Act 
1937,  page  555,  Laws  of  Missouri,  1937,  provides  as  fol- 
lows s 


■•Person'  includes  any  individual, 
firm,  co-partnership,  joint  adven- 
ture, association,  corporation, 
municipal  or  private,  and  whether 
organized  for  profit  or  not,  state, 
county,  political  subdivision,  state 
department,  commission,  board,  bureau 
or  agency  (except  the  State  Highway 
Department,)  estate,  trust,  business 
trust,  receiver,  syndicate,  or  any 
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other  group  or  combination  acting 
as  a unit,  and  the  plural  as  well 
as  the  singular  number." 

Subsection  (g)  of  said  seotlon  1,  page  556,  Laws 
of  Missouri,  1937,  provides  as  follows l 

n,Sale  at  retail*  means  any  trans- 
fer made  by  any  person  engaged  in 
business  as  defined  herein  of  the 
ownership  of,  or  title  to,  tangible 
personal  property  to  the  purchaser, 
for  use  or  consumption  and  not  for 
resale  in  any  form  as  tangible  per- 
sonal property,  for  a valuable  con- 
sideration. Where  neoessary  to  con- 
form to  the  context  of  this  Act  and 
the  tax  imposed  thereby,  it  shall  be 
construed  to  embraces 

n(l)  Sales  of  admission  tickets,  cash 
admissions,  charges  and  fees  to  or  in 
places  of  amusement,  entertainment  and 
recreation,  games  and  athletic  events. 

*(2)  Sales  of  electricity,  electrical 
current,  water  and  gas  (natural  or 
artificial),  to  domestic,  commercial 
or  industrial  consumers. 

n(3)  Sales  of  service  to  telephone 
subscribers  and  to  others  through  equip- 
ment of  telephone  subscribers  for  the 
transmission  of  messages  and  conversa- 
tions, both  local  or  long  distance, 
and  the  sale,  rental  or  leasing  of  all 
equipment  or  services  pertaining  or 
incidental  thereto. 

"(4)  Sales  of  service  for  transmission 
of  messages  by  telegraph  companies. 

"(5)  Sales  or  charges  for  all  rooms. 
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meals  and  drinks  furnished  at  any 
hotel,  tavern,  inn,  restaurant,  eat- 
ing house,  drug  store,  dining  car, 
tourist  camp,  tourist  cabin,  or  other 
piece  In  which  rooms,  meals  or  drinks 
are  regularly  served  to  the  public. 

* (6 ) Sales  of  tickets  by  every  person 
operating  a railroad,  sleeping  car, 
dining  oar,  express  car  and  such  busses 
and  trucks  as  are  licensed  by  the  Pub- 
lic Service  Commission  of  Missouri, 
engaged  in  the  transportation  of  persons 
for  hire." 

Section  2,  page  657  of  said  act  provides  as  follows! 

"Prom  and  after  the  effective  date  of 
this  Act  and  up  to  and  Including 
December  31,  1939,  there  shall  be  and 
is  hereby  levied  and  imposed  and  there 
shall  be  collected  and  paidt 

"(*)  Upon  every  retail  sale  in  this 
Stab  e of  tangible  personal  property 
a tax  equivalent  to  two  (2j  per  cent 
of  the  purchase  price  paid  or  charged, 
or  in  case  such  sale  Involves  the 
exchange  of  property,  a tax  equivalent 
to  two  (2)  per  oent  of  the  consideration 
paid  or  charged,  including  the  fair  mar- 
ket value  of  the  property  exchanged  at 
the  time  and  place  of  the  exchange." 


The  section  of  the  federal  act  which  is  pertinent 
to  the  W.P.A.  projects  is  Section  6 of  Title  15,  par.  728, 
page  211,  U.S.C.A.,  and  it  provides  as  follows! 

"*Sec.  5.  Federal  agencies  having 
supervision  of  projects  prosecuted 
tinder  the  appropriations  in  this 
title  are  authorised  to  receive  from 
sponsors  of  ncn-Fedsral  projects  con- 
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trlbutiona  in  services,  materials 
or  money,  such  money  to  be  deposited 
with  tie  Treasurer  of  the  United 
States.  Such  contributions  shall 
be  expended  or  utilized  as  agreed  upon 
between  the  sponsor  and  the  Federal 
agency." 

By  this  section  it  seems  that  the  city  which  is  a 
co-sponsor  with  the  federal  agency  retains  Jurisdiction 
of  the  materials  and  moneys  which  it  puts  into  a project 
to  the  extent  that  they  cannot  be  used  or  spent  unless 
the  city  agrees  to  it.  Section  5 of  this  bill  found  in 
Title  15,  par.  728,  page  211,  by  virtue  of  which  such  pro- 
jects as  a municipality  and  the  federal  government  prose- 
cute or  undertake  certain  projects,  provides  as  follows: 

"Sec.  5.  No  Federal  construction  pro- 
ject, except  flood  control  and  water 
conservation  projects  authorized  under 
other  law,  shall  be  undertaken  or  prose- 
cuted under  the  appropriations  in  this 
title  unless  and  u til  there  shall  have 
been  allocated  and  irrevocably  set  aside 
Federal  funds  sufficient  for  its  comple- 
tion] and  no  non-Federal  project  shall 
be  undertaken  or  prosecuted  under  such 
appropriations  unless  and  until  the 
sponsor  has  made  a written  agreement  to 
finance  such  part  of  the  entire  cost  there- 
of as  is  not  to  be  supplied  from  Federal 
funds . " 

This  section  requires  the  municipality,  by  an  agree- 
ment in  writing,  to  furnish  its  proportionate  part  of  the 
materials  or  money  for  the  project.  Its  portion  may  be 
furnished  in  materials  or  money  which  will  depend  upon  the 
circumstances  of  each  particular  case.  From  the  reading 
of  Sections  5 and  6,  supra,  we  do  not  think  that  these 
acts  could  be  so  construed  that  it  would  be  said  that  the 
municipality  sells  that  part  of  the  materials  which  it 
furnishes  as  a co-sponsor  on  the  project  to  the  government. 
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It  only  furnishes  them  as  its  part  and  as  a co-sponsor 
of  the  project.  If  the  municipality  uses  material  to 
comply  with  its  part  of  the  project,  then  it  would  seem 
that  It  is  the  user  and  consumer  that  is  contemplated 
by  the  Sales  Tax  Act.  We  fail  in  our  research  to  find 
where  such  a question  as  you  have  submitted  has  been 
before  the  courts  of  any  of  the  states. 


CONCLUSION. 

If  the  project  is  one  In  which  a contractor  undertakes 
to  do  a certain  piece  of  work,  he  furnishing  the  materials 
therefor,  then  the  contractor  is  liable  for  the  sales  tax, 
but  if  it  is  a project  on  which  the  city  is  to  furnish  the 
materials  and  the  contractor  does  the  work,  then  the  city 
Is  the  user  and  consumer  and  Is  liable  for  the  payment  of 
the  sales  tax. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


J1.  W.  btf  i/INGO!  N 
(Acting)  Attorney  General 


TWBiDA 


TAXATION  AND 
REVENUE* 


When  a petition  for  correction  and  abate- 
ment of  an  assessment  of  income  is  filed, 
collectors  are  not  to  certify  taxes  to  the 
State  Auditor. 


March  15 * 1959* 


Mr*  Y»m.  F.  Baumann* 
Collector  of  Revenue 
St*  Louis  City* 

St.  Louis*  Missouri* 


FILED 


Dear  Sir* 

This  will/acknowledge  receipt  of  your  request  for 
an  opinion*  reading  as  follows* 


"ohen  a petition  has  been  filed  pursuant 
to  Section  10155*  Revised  Statutes  of 
Missouri*  1929*  asking  for  an  abatement 
of  income  taxes*  but  no  bond  has  been 
posted  in  accordance  with  certain  pro- 
visions in  said  section*  should  the 
Collector  consider  the  bill  for  income 
tax*  which  is  attacked  by  the  petition 
filed  as  aforesaid*  a delinquent  bill 
after  the  expiration  of  thirty  days 
from  its  reception  in  his  office  and 
should  he*  consequently*  certify  same 
to  the  State  Auditor  as  any  other  de- 
linquent income  tax  bill? 

"In  other  words*  this  situation  has 
been  presented  to  us*  The  State  Audi- 
tor set  up  against  a certain  taxpayer* 
on  December  2nd*  1938*  a tax  against 
said  taxpayer's  1935  income.  Thereafter* 
and  within  forty-five  days  from  the  time 
this  tax  was  assessed*  the  taxpayer  filed* 
in  the  Circuit  Court  of  the  City  of  St .Louis* 
a petition  asking  for  an  abatement  of  the 
additional  tax*  However*  no  bond  was  post- 
ed* as  is  required  by  that  section  of  the 
statutes  governing  such  a petition*  and 
although  we  do  not  believe  that  the  post- 
ing of  a bond  is  jurisdictional*  still 
we  are  of  the  opinion  that  without  the 
bond  the  tax  becomes  delinquent  as  any 
other  tax  would,  and  the  filing  of  the 
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petition  alone  does  not  stay  its  de- 
linquency. The  pertinent  part  of  the 
section  referred  to  says,  in  effect, 
that  the  taxpayer  may  file  a bond 
double  the  an  ount  ox  the  indebtedness 
and  in  that  event  the  taxes  will  not 
be  deemed  to  be  delinquent  until 
thirty  days  after  final  Judgment  on 
the  petition*  We  assume,  that  converse- 
ly, if  no  bond  is  filed,  the  tax  does 
become  delinquent  in  accordance  with 
Section  10134  (as  amended)  and  that, 
therefore,  it  should  be  certified  by 
the  collector  to  the  State  Auditor 
even  during  the  pendence  of  the  suit 
for  abatement 


Preliminary  to  the  consideration  of  the  precise  ques- 
tion involved  in  your  request  for  an  opinion,  ve  make  these 
observations  x 

A review  of  our  Income  Tax  Act,  in  detail,  discloses 
that  the  State  Auditor  is  the  supervisory  officer  over  all 
other  officers  in  the  administration  of  the  Act*  It  is  pro- 
vided in  Sec.  10134.,  R.  S.  Mo*  1929,  that, 

"*  * * He  shall  give  instructions 
for  carrying  this  chapter  into  ef- 
fect and  all  such  instructions  shall 
be  strictly  complied  with  by  the  of- 
ficers in  the  performance  of  their 
duties,  as  required  by  this  chapter. 

* * *" 


Whenever  the  State  Auditor  determines  that  any  taxpayer 
has  failed  to  file  a return  of  income,  or  has  filed  an  insuf- 
ficient return  of  Income,  he  may  determine  the  proper  income 
and  certify  the  same  to  the  assessor  for  assessment,  and. 


"*  * * the  assessor  shall  thereupon  make 
the  assessment  in  accordance  with  such 
certificate  including  all  penalties  pro- 
vided.* « *"  Sec.  10132,  R.S.  Mo.  1929. 
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It  should  also  be  observed  that  assessors,  in  assess- 
ing incomes,  have  all  the  powers  granted  to  assessors  by 
law  in  assessing  real  and  personal  property,  together  with 
the  right  to  estimate  Incomes,  excepting,  however,  whan 

"•»  * * the  state  auditor  certifies 
to  any  assessor  the  amount  of  income 
of  a taxpayer  who  has  made  no  return 
or  who  has  made  an  insufficient  re- 
turn or  against  whom  the  assessor 
has  made  an  insufficient  assessment, 
such  assessor  shall  make  an  assess- 
ment against  the  taxpayer  in  accord- 
ance with  the  amount  of  income  as 
certified  by  the  state  auditor  includ- 
ing all  penalties,  and  the  assessor 
shall  have  no  power  to  estimate  the  in- 
come of  any  taxpayer  after  the  auditor 
has  certified  to  the  assessor  the  amount 
of  income  of  such  taxpayer." 

Sec.  10142,  R.  3.  Mo.  1929. 


Under  the  provisions  of  Sec.  10128,  R.  3.  Mo.  1929,  it 
is  provided,  in  effect,  fcfter  an  assessment  against  income 
has  been  made  by  the  assessor,  such  assessor  is  to  certify 
the  result  of  such  assessment  to  the  county  clerk  to  compute 
the  tax,  and,  thereafter,  the  county  clerk  delivers  the  tax 
book  to  the  collector,  who  collects  the  tax. 

Thus  it  will  be  noticed  that  the  assessor,  under  the 
statute,  1s  required  to  follow  the  directions  of  the  state 
auditor  in  making  an  assessment  against  income.  This  is 
equally  true  as  affects  the  duties  imposed  by  law  upon  the 
collector.  In  this  respect  we  have  been  advised  that  the 
State  Auditor  has  instructed  all  collectors  of  income  taxes 
not  to  certify  the  taxes  as  being  delinquent  to  him  under 
the  provisions  of  Sec.  10136,  as  amended.  Laws  of  Missouri, 
1935,  at  page  410,  where  a petition  for  correction  and  abate- 
ment of  the  assessment  has  been  duly  filed  within  forty-five 
days  after  the  assessment  has  been  certified  by  the  assessor 
to  the  county  clerk. 

Prior  to  1929  assessments  made  against  incomes  were  sub- 
ject to  review  by  the  Board  of  Equalisation,  and  any  assess- 
ment made  against  incomes,  unless  changed  by  the  Board,  became 
final.  In  this  respect  it  should  be  noted  that  the  SupreiM 
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Court,  In  the  case  of  State  ex  rel.  Ford  Motor  Company  v, 
Gehner,  27  S.W*  1,  3,  In  speaking  of  the  assessor  and  Board 
of  Equalization,  said: 


"*  * * This  body  and  the  assessor 
act  judicially.*  * *" 

It  was  also  pointed  out  in  the  above  case  that  these 
officers  could  not  increase  an  assessment  without  notide  to 
the  taxpayer.  The  court  said,  at  page  4, 


"Nor  may  these  officers  increase 
the  assessment  without  notice  to 
the  taxpayer  • " 


Hence,  it  is  to  be  thus  observed,  whenever  the  State 
Auditor  certifies  income  to  the  assessor,  as  a basis  for  an 
additional  assessment,  (1)  The  assessor  must  make  an  assess- 
ment in  accordance  with  the  certificate  of  the  auditor,  (2) 
notice  must  be  given  by  the  assessor  to  the  taxpayer  of  the 
assessment,  and  (3)  the  assessor  acts  judicially  in  making 
the  assessment. 

In  1929  the  Legislature  substituted  a new  procedure  for 
the  reviewing  of  assessments  made  by  the  assessor,  thus  elimi- 
nating the  Board  of  Equalization,  and  providing! 


"At  any  time  within  forty-five  days 
after  assessment  or  additional  assess- 
ment of  income  has  been  certified  by 
the  assessor  to  the  county  clerk,  the 
taxpayer  shall  have  the  right  to  apply 
for  abatement  or  correction  of  same 
to  the  county  court  of  the  county  in 
which  such  assessment  is  made  except 
in  the  city  of  St.  Louis,  and  to  the 
circuit  court  in  such  city.  Such  ap- 
plication shall  be  made  by  petition, 
which  petition  shall  be  sworn  to  by 
the  taxpayer  or  some  one  as  agent  who 
has  actual  knowledge  of  the  facts,  and 
which  petition  shall  show  the  net  income 
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of  the  taxpayer*  showing  all  matters 
of  income*  deduction  and  exemption 
aa  defined  by  lav.  Upon  the  filing 
of  such  petition  a copy  thereof  shall 
be  served  by  the  sheriff*  upon  the 
assessor  vho  made  the  assessment  or 
additional  assessment*  and  a copy 
thereof  shall  be  served  upon  the  state 
auditor  by  the  clerk  of  the  court  by 
registered  mall  addressed  to  the  state 
auditor  at  Jefferson  City*  Missouri* 

* * * * At  the  time  of  filing  the  peti- 
tion* the  taxpayer  may  submit  a bond 
with  good  and  sufficient  security* 
payable  to  the  state  of  Missouri*  in 
double  the  anount  of  the  tax  based  on 
the  assessment  attached*  conditioned 
that  the  taxpayer  will  pay  any  tax* 
together  with  all  interest  and  penal- 
ties under  the  judgment  in  the  said 
proceedings)  if  said  bond  shall  be  ap- 
proved by  the  court*  the  taxpayer  shall 
not  be  regarded  as  delinquent  and  no 
penalties  shall  be  added  until  the 
thirty-fir  3 1 day  after  Judgment  in  the 
proceeding  shall  become  final*  but  the 
tax  shall  Dear  Interest  at  the  rate  of 
6 per  cent  per  annum  from  its  due  date 
to  date  of  payment)  if  paid  on  or  be- 
fore thirty  days  after  such  Judgment 
becomes  final)  in  case  of  non-payment 
within  said  period*  Interest  at  the 
rate  of  6 per  cent  per  annum  shall 
cease  thirty  days  after  such  Judgment 
shall  have  become  final*  and  penalties 
shall  be  added  commencing  with  the 
thirty-first  day.*  * *w 
Sec*  10135 , R*  S<  Mo*  1929* 


The  situation  presented  by  your  request  for  an  opin- 
ion was  occasioned  by  a certificate  received  from  the  asses- 
sor by  the  Btate  auditor*  He  are  not  unaware  of  the  fact 
since  this  assessment  was  made  on  December  2*  1938*  that  you 
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have  numerous  persons  on  your  tax  book  that  have  not  been 
certified  to  the  State  Auditor,  in  accordance  with  the  pro- 
visions of  Sec.  10136,  supra. 

Clearly  Sec.  10135,  supra,  affords  to  the  taxpayer  an 
opportunity  to  be  heard  whenever  he  is  aggrieved  by  reason  of 
any  assessment  against  his  income.  Therefore,  the  purpose  of 
this  section  of  the  statute  is  to  attack  the  judgment  of  the 
assessor  who  is  the  only  officer  authorized  to  make  an  assess- 
ment against  incomes. 

A review  of  the  Income  Tax  Law  reveals  that  this  pro- 
cedure is  exclusive  to  correct  or  abate  an  assessment.  Since 
the  purpose  of  the  statute  is  to  correct  or  abate  an  assess- 
ment, then  it  follows,  what  effect,  if  any,  does  the  filing 
of  a pet it ion, as  provided  have  upon  the  officers  charged  with 
the  collection  of  a tax  when  no  bond  has  been  filed?  We  think 
the  answer  to  this  inquiry  is  solved  by  analogy  from  the  expres- 
sions in  61  C.J.,  776,  1004,  reading. 


* * the  effect  of  an  appli- 
cation thus  to  review  or  cor- 
rect an  assessment  is  to  sus- 
pend the  power  of  the  assess- 
ing and  collecting  officers 
to  act  upon  the  particular  as- 
sessment until  the  board  shall 
have  decided  the  case;  * * # 

The  assessing  and  collecting 
officers  are  subservient  to 
the  boards  established  for  re- 
view and  correction  of  assess- 
ments, and  any  change  the  boards 
see  fit  to  make  in  assessments 
supersedes  the  determination  of 
the  assessing  officers  and,  so 
far  as  they  are  concerned,  are 
final.*  * *" 


Your  attention  is  respectfully  directed  to  the  case  of 
State  ex  rel.  Vance  v.  Dixie  Portland  Cement  Company,  267  S.W. 
565.  This  was  a case  involving  an  action  that  was  instituted 
by  the  State  of  Tennessee  to  recover  delinquent  taxes.  The 
facts  in  this  case  disclose,  under  the  statutes  considered, 
that  as  soon  as  the  county  assessor  assessed  the  taxes,  the 
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taxpayer  had  the  right  to  appeal  to  the  Board  of  Equalisation 
to  review  the  assessment.  The  statute  provided  that  the  ac- 
tion of  the  State  Board  of  Equalisation  was  final  and  conclu- 
sive as  to  all  matters  passed  upon  by  them,  and  that  the  taxes 
shall  be  collected  upon  the  valuation  as  was  fixed  by  the  board. 
It  was  provided  that,  after  the  board  had  completed  the  equal- 
isation of  property,  it  was  their  duty  tc  certify  the  assess- 
ment not  later  than  October  1st  to  the  county  clerk.  There- 
after, it  was  the  duty  of  the  county  clerk,  upon  receipt  of  the 
assessment,  to  make  out  and  deliver  a tax  book  to  the  county 
trustee  the  first  Monday  of  October. 

In  this  case,  the  State  Board  of  Equalization  certified 
the  result  of  their  action  upon  the  assessment  to  the  county 
clerk.  The  county  clerk  received  the  order  of  the  State  Board 
and  entered  the  assessment  upon  the  tax  books.  Thereafter,  a 
petition  was  filed  in  the  circuit  court  to  review  the  action  of 
the  State  Board  in  fixing  the  assessment.  Among  other  things, 
it  was  alleged,  in  the  petition  that  was  filed,  that  the  assess- 
ment was  illegal,  excessive  and  unjust.  The  State  Board  of 
Equalization  and  the  County  Clerk  were  made  parties  to  the  suit, 
and  were  duly  served. 

In  ruling  the  case,  as  to  whether  or  not  the  application 
to  review  the  assessment  would  bar  a recovery  of  the  taxes  while 
such  application  for  review  was  pending,  the  court  said  at  page 
566: 


"Upon  allegation  that  its  property 
was  assessed  in  violation  of  law, 
and  that  it  was  guilty  of  no  laches 
in  presenting  the  petition,  which 
was  done  before  the  tax  was  due 
December  1st,  it  lay  within  the 
sound  discretion  of  the  circuit 
Judge  to  grant  the  writ  of  certiora- 
ri. The  writs  arrested  the  proceed- 
ings before  the  board  of  equaliza- 
tion, and  removed  the  inquiry  to 
the  circuit.  The  assessment  was  in- 
complete when  the  tax  bill  was  filed. 
There  oould  be  no  recovery  of  the 
taxes  pending  the  action  in  the  cir- 
cuit court  of  Davidson  county  to  re- 
view the  assessment •" 


Mr.  Wm/  F.  Baumann, 


3-15-39 


-8- 


We  believe  that  the  ruling  In  the  above  case  la 
here  applicable  In  support  of  our  conclusion. 

It  Is  further  believed  that,  since  a petition  has 
been  filed  by  a taxpayer  to  correct  or  abate  an  assessment 
under  Sec.  10135,  supra,  such  assessment  Is  Immediately 
challenged,  whether  or  not  any  bond  Is  filed,  and  any  tax 
which  has  been  computed  thereon  is  subject  to  the  final 
Judgment  of  the  court.  In  the  event  the  taxpayer  is  suc- 
cessful, it  obviously  follows  that  the  assessment  will  have 
to  be  changed  end  a new  tax  computed,  and  a new  tax  bill 
rendered. 

It  1b  also  to  be  gleaned  from  this  section  of  the 
statute  that  no  assessment  made  against  Income  becomes  final 
until  forty-five  days  after  the  assessor  has  certified  the 
taxes  to  the  county  clerk  for  the  computation  of  the  tax. 

The  only  advantage  to  be  obtained  by  the  taxpayer, 
by  the  filing  of  the  bond,  is  to  prohibit  the  tax  from  be- 
ing regarded  delinquent,  from  the  standpoint  of  the  accru- 
ing of  interest.  In  the  event  no  bond  is  filed,  it  is  to 
be  implied  from  the  statute  that  a taxpayer  is  to  be  regard- 
ed delinquent  and  shall  pay  the  rate  of  interest  that  all 
other  delinquent  taxpayers  are  required  by  statute  to  pay. 
This,  of  course,  is  conditioned  upon  the  fact  that  the  tax- 
payer is  unsuccessful  in  the  prosecution  of  his  suit  for 
correction  and  abatement.  But,  the  fact  the  taxpayer  is  to 
be  regarded  as  delinquent  does  not  mean  that  the  assessing 
and  collecting  officers  shall,  as  is  contemplated  by  Sec. 
10136,  supra,  where  no  petition  for  correction  and  abatement 
has  been  filed  under  the  provisions  of  Sec.  10135,  certify 
the  delinquent  tax  to  the  State  Auditor,  and  subsequently 
the  State  Auditor  to  the  Attorney-General. 

Section  10136,  supra,  is  to  be  regarded  as  a pro- 
cedural statute  for  the  purpose  of  effecting  collection 
of  delinquent  income  taxes  which  have  not  been  paid,  as 
provided.  Therefore,  Sec.  10135,  supra,  limits  the  ap- 
plication of  Sec.  10136,  supra,  with  respect  to  the  cer- 
tification of  delinquent  income  taxes. 
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CONCLUSION. 


In  view  of  the  above.  It  la  the  opinion  of  this 
department  that,  when  a petition  to  correct  and  abate 
Income  taxes  is  filed,  and  no  bond  has  been  filed  with 
the  petition,  such  taxes,  when  regarded  as  delinquent, 
shall  not  be  certified  by  the  collector  to  the  State 
Auditor,  as  is  required  under  the  provisions  of  Sec.  10136, 
supra • 


Respectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney-General. 


APPROVED: 


J.  E.  I'AYLOR 

(Acting)  Attorney-General. 
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..ay  10,  1939 


Honorable  William  barton 
Representative  ‘■-ontgomery  County 
House  of  Representatives 
Jefferson  City,  -lsaouri 


Dear  Mr,  barton: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  Department  based  on  the 
following  question: 

"May  a village  with  a population 
of  less  than  500  and  more  than 
400  regulate  peddlers,  hawkers, 
itinerant  merchants,  and  transient 
vendors  of  merchandise  in  the  manner 
as  indicated  by  the  enclosed  ordi- 
nance. " 

-t-t  is  a general  rule  of  law  in  this  Rtate  that 
since  cities,  towns  and  villages  are  creatures  of  the  statutes 
that  the  officers  of  such  corporations  must  look  to  the 
statute  for  their  powers  and  duties. 

On  the  question  of  whether  or  not  the  officers  of 
a village  may  pass  an  ordinance  regulating  peddlers,  hawkers, 
etc.,  we  find  that  Article  9,  Chapter  38,  Revised  statutes 
of  Missouri,  1929,  sets  out  certain  powers  ana  duties  of 
the  officers  of  towns  and  villages,  and  especially  ejection 
7097  of  said  article  and  cl  apter  pertains  to  thi3  question. 
This  section  provides  in  part  as  follows: 

"Juch  board  of  trustees  shall  have 
power  to  pass  by-laws  and  ordinances 
to  prevent  and  remove  nuisances;  • 
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to  prevent,  restrain  and  suppress 
bawdy  houses,  gambling  houses  and 
other  disorderly  houses  within  the 
limits  of  suoh  town,  or  any  addition 
to  said  town,  or  any  commons  thereto 
attached;  to  restrain  and  prohibit 
gambling;  to  license,  tax  and  regu- 
late merchants,  peddlers  and  auction- 
eers, and  to  regulate  and  prohibit 
the  sale  or  giving  away  of  Intoxicating 
liquors  under  merchants'  licenses  in 
such  towns:  * * * " 

The  language  of  this  section  is  so  certain  that  it  is  unnec- 
essary to  construe  it  in  any  other  manner  than  it  is  written. 
This  section  in  no  uncertain  terms  authorizes  the  board  of 
trustees  of  a village  to  pass  suoh  ordinances  as  they  may 
deem  proper  to  regulate  peddlers. 

Section  7287,  K.  ~.*  Mo.  1929,  specifically  limits 
the  officers  of  municipal  corporations  in  their  powers  and 
duties,  and  this  section  is  as  follows: 

"Ho  municipal  cor* oration  in  this 
state  shall  have  the  power  to  impose 
a license  tax  upon  any  business 
avocation,  pursuit  or  calling,  unless 
suoh  business  avocation,  pursuit  or 
calling  is  specially  named  as  taxable 
in  the  charter  of  such  municipal  corpora- 
tion, or  unless  such  power  be  conferred 
by  statute*" 

In  the  case  of  City  Of  Ozark  v.  Hanmond,  49  o*  W» 
(2d)  129,  131,  the  court  In  referring  to  this  section  said: 

"This  section  is  applicable  to  all 
cities  in  the  state,  regardless  of 
whether  their  charter  powers  are  derived 
from  special  oharters  or  from  general 
statutes.  Bierce  City  v.  Hentschel 
(Mo.  >up. ) 210  W.  31;  Siemens  v. 
ohreeve,  317  Mo*  736,  296  o,  V/*  415; 
heane  v.  Gtrodtman,  323  Mo*  161,  18 
o.  V> . (2d)  896.  as  heretofore  construed. 
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It  operates  to  limit  the  powers 
of  municipal  corporations  to  Im- 
pose occupation  taxes;  no  such 
corporation  can  impose  a license 
tax  upon  any  business  avocation, 
pursuit,  or  calling,  unless  such 
business  avocation,  pursuit,  or 
calling  is  specially  named  as  tax- 
able in  its  charter,  or  in  the 
statute  which  confers  upon  it  its 
charter  powers.  ( ~ee  cases  last 
cited. )" 

.iram  a review  of  the  cases  in  reference  to  the 
powers  of  city  officers  to  enact  ordinances  licensing  and 
regulating  businesses  and  callings,  it  seems  that  the  courts 
have  strictly  construed  such  sections  of  the  statute  appli- 
cable thereto  and  unless  the  statute  specifically  sets  out 
the  business  which  the  city  may  license  and  tax,  then  such 
city  is  not  authorized  to  regulate  such  business  or  calling. 

••e  note  from  the  ordinance  which  you  have  submitted 
that  an  attempt  is  being  made  to  define  the  person  who 
solicits  orders  or  takes  orders  for  the  sale  of  goods,  wares 
or  merchandise  for  future  delivery  in  the  village,  as  a . 
"peddler,"  a "hawker,"  an  "itinerent  merchant"  or  a "transient 
vendor."  Whether  or  not  the  definition  that  the  city  has 
attempted  to  make  of  such  avocations  is  correct  so  uld  be  a 
matter  which  would  be  determinable  by  the  court.  However, 
we  will  say  that  if  by  this  ordinance  the  officials  have 
intended  that  it  apply  to  orders  which  may  be  within  the 
class  of  inter-state  commerce  transactions,  then  it  would 
not  be  applicable  for  it  would  be  an  interference  with  com- 
merce and  trade  and  unconstitutional. 

The  word  "peddler"  is  defined  in  Words  & Thrases, 
Vol.  1,  at  page  5262,  as  follows: 

"a  peddler  is  a small  retail  dealer 
who  carries  his  merchandise  with 
him,  drives  from  house  to  house  or 
place  to  place  either  on  foot  or 
horseback,  or  in  a vehicle  drawn  by 
one  or  more  animals,  exposing  his 
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goods  for  sale  ana  selling  them, 
htate  v.  Hoffman,  50  Mo.  App*  585, 

589.“ 

In  the  case  of  City  of  Carrollton  vs.  Bazzette, 
159  111.  284,  it  was  held  that  an  "itinerant  merchant* 
could  not  he  construed  as  synonymous  with  a "peddler." 
oo,  if  that  rule  is  followed  in  Missouri,  since  villages 
are  only  authorized  to  license  peddlers,  then  It  would 
not  be  authorized  to  license  and  regulate  itinerant 
merchants  or  transient  vendors  or  hawkers  unless  they  were 
performing  the  acts  of  a peddler. 


Conclusion. 


From  the  foregoing  It  is  the  opinion  of  this 
Department  that  a village  may  pass  an  ordinance  to  regulate 
peddlers,  but  may  not  pass  ordinances  licensing  and  regulat 
ing  hawkers,  itinerant  merchants  and  transient  vendors  of 
merchandise  unless  such  persons  are  performing  acts  such 
as  would  class  them  as  peddlers. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  -ttorney-General 
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JVli'."  l'AYtofc 

( adtlng)  Attorney -General 


CRIMINAL  RhoCLDLRE:  Return  on  death  warrant  may  be  made  to 

circuit  cle^k  if  court  not  in  session. 


Lay  16,  1939 
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Hon,  Y»illiam  m,  barton.  Judge 
Nineteenth  Judicial  Lis trie t 
Houston,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter 
of  Kay  9,  1939,  requesting  our  interpretation  of 
Section  3725,  Laws  of  1937,  page  223,  as  to  the  re- 
turn of  a death  warrant. 

Tills  statute  reads: 

"After  the  execution  the  warden 
must  make  a return  upon  the  death 
warrant  t_o  the  court  by  which 
Judgment  was  rendered,  showing  the 
ti~>e,inode  and(|manner  in  which  it 
was  executed, 

Prior  to  the  repeal  and  reenactment  of  this  section, 
it  read  (Lee.  3725,  &.S,  lv*29) : 

"The  officer  executing  a sentence 
of  ueath  shall  make  return  on  the 
warrant  of  the  execution  thereof, 

* it  * a and  be  by  said  officer  re- 
turned to_  the  clerk  of  the  court 
from  which  said  warrant  was  issued, 

•>  #-  it 

The  question  here  turns  on  the  meaning  to 
given  to  the  deletion  from  the  old  section  - that 
requiring  the  warrant  to  be  returned  to  the  clerk 
the  court  and  now  requiring  the  return  to  be  made 
the  court". 


be 
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of 
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Boes  this  mean  the  warrant  must  be  returned 
Into  open  court  while  in  session  or  does  mere  filing 
with  the  clerk  still  suffice? 

There  is  no  statute  in  our  criminal  code  which 
would  seem  to  throw  any  light  on  this  question.  How- 
ever, Section  3680,  R.S.  Missouri,  1929,  makes  "the 
provisions  of  law  in  civil  cases,  * * * * to  enforce 
the  remedies  * # # of  parties"  extend  to  criminal  cases 
"so  far  as  they  are  in  their  nature  applicable  thereto." 
The  return  on  a death  warrant  would  seem  to  be  incident 
to  the  enforcement  of  a remedy  of  the  state. 

A death  warrant  is  nothing  more  than  an  execu- 
tion i 8 sued  by  the  circuit  court  on  its  Judgment. 

•'ection  1155,  R.S.  Missouri,  1929,  provides,  "Every 
execution  issued  from  any  court  of  record  shall  be  made 
returnable  at  the  next  succeeding  term",  or  if  the  party 
entitled  thereto  shall  otherwise  direct,  it  is  "re- 
turnable to  the  second  succeeding  term". 

It  has  never  been  doubted  that  this  provision 
means  that  executions  must  be  returned  in  open  court. 
United  States  Bank  v.  i'ritchard,  20  S.W.  (2nd)  939  (Mo. 
App.). 


However,  this  provision  to  our  minds,  does  not 
settle  the  question.  In  a civil  case,  the  circuit  court 
can  know  that  once  an  execution  is  issued,  nothing  can 
delay  the  levy  and  return  at  the  next  term,  absent  an 
appeal  anu  supersedeas  bond.  But  in  a criminal  case, 
there  are  several  tilings  which  might  prevent  an  execu- 
tion being  had  on  the  date  fixed.  An  appeal  would  stop 
the  execution,  and  if  affirmed,  the  Supreme  Court  fixes 
the  date.  A sanity  inquisition  would  delay  the  date. 

The  Governor  may  grant  a reprieve.  Any  of  these,  if  they 
occurred,  would  prevent  the  execution  from  being  had  on 
the  date  fixed  by  the  circuit  court.  If  the  delay  was  of 
sufficient  length,  then  the  warden  could  not  make  his  re- 
turn on  the  death  warrant  at  the  next  term  or  second  suc- 
ceeding term  of  court* 
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It  is,  no  doubt,  for  these  reasons  that  the 
Legislature  in  Lection  3725,  H.S.  Missouri,  1929,  made 
the  death  warrant  returnable  to  the  clerk  of  the  court. 

The  only  reason  or  purpose  for  requiring  a 
return  of  the  death  warrant  to  the  court  (or  clerk)  is 
so  that  the  court  may  know  and  the  records  reflect  that 
the  judgment  has  been  carried  out.  "To  get  at  the  true 
meaning  of  language  employed  in  a statute  we  must  look 
to  the  whole  purpose  of  the  act,  the  law  as  it  was  be- 
fore the  enactment  and  the  change  in  the  law  to  be 
made".  (Pembroke  v.  Houston,  180  ho.,  l.c.  636>) . 

Neither  will  a statute  be  so  construed  "as  to  make  it 
require  an  impossibility  or  to  lead  to  absurd  results  if 
it  is  susceptible  of  a reasonable  interpretation". 

(State  v.  Irvine,  72  S.W.  (2nd)  l.c.  100). 

Vdiat  change  in  the  law  was  there  to  be  made ? 

The  mode  and  place  of  execution  was  the  change  to  be 
made.  There  was  cause  for  that  since  county  executions 
by  hanging  had  become  gala  occasions,  but  the  reasons 
for  the  return  to  be  made  to  the  clerk  of  the  court  still 
exist.  There  is  no  certainty  that  an  execution  will  take 
place  on  schedule. 

The  term  or  word  "court"  when  used  in  a tech- 
nical sense  means  the  court  in  session,  not  the  judge  or 
clerk  thereof  (State  ex  rel.  v.  Woodson,  161  Mo.,  l.c. 
453;  State  v.  Lorn,  79  S.W.  (2nd)  l.c*  1045).  But  there 
is  nothing  in  Section  3725,  Laws  of  1937,  page  223,  which 
indicates  to  us  that  the  Legislature  used  it  i-  a tech- 
nical sense.  On  the  contrary,  to  so  construe  it  leads 
to  an  absurd  result,  in  that  the  court,  if  compelled  to 
call  a special  term  to  receive  the  return  on  tills  death 
warrant,  would  find  it  impossible  to  give  to  the  de- 
ceased defendant  the  five  days*  notice  required  by 
statute  (Sec.  1852,  R.S.  Missouri,  1929).  Thus,  we 
think  the  word  "court"  should  be  construed  in  a non- 
technical sense  and  to  mean  a return  to  the*Yepository  of 
the  court's  records  which  is  the  office  of  the  clerk  of 
the  court* 
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If  the  return  of  tie  warden  be  made  during  term 
time,  however,  we  think  It  should  be  received  In  open 
court.  The  practice  in  this  state  Is  to  file  ell  In- 
struments, during  term  time,  with  the  court. 

It  might  be  well  also  for  the  court,  at  the 
first  regular  term  after  the  warden  has  made  his  return 
and  filed  It  with  the  clerk,  to  call  the  matter  up  and 
formally  receive  the  return  In  court.  This  would  ef- 
fect a literal  compliance  with  the  statute  since  It  fixes 
no  definite  date  for  the  return  to  be  made,  nor  does 
Section  1155,  3upra,  apply  to  fix  a date  for  the  reasons 
above  given. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  the  warden's 
return  of  a death  warrant  may  be  made  to  the  clerk  of 
the  court  which  rendered  the  Judgment  if,  whan  the  re- 
turn Is  made,  the  court  Is  not  in  session.  If  the  court 
Is  in  session,  said  return  should  be  received  and  filed 
in  open  court. 


Respectfully  submitted. 


LAURENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED  By: 


J.E.  YLJh 

(Acting)  Attorney  General 
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CONSTABLES:  ( 1 ) May  serve  anywhere  in  state  warrant  issued  out  of 

any  justice  court  in  county;  (2)  May  arrest  without 
warrant  if  sees  offense  committed,  or  with  warrant  if 
he  has  one,  and  cause  prisoner  to  be  arraigned  in 
township  where  offense  was  committed,  if  a misdemeanor 
if  felony,  may  cause  prisoner  to  be  arraigned  anywhere 
in  county.  (5)  If  represents  himself  to  be  deputy 
sneriff,  and  hold  no  such  commission  is  guilty  of  im- 

impersonating  an  officer.  (4) 
June  cth,  l^o9.  Cannot  charge  fee  for  service  he 

does  not  perform.  (5)  His  duty 
to  take  prisoner  before  justice 
if  warrant  of  arrest  was  directed 
to  him. 


Hon.  A.  A.  Bayles, 

Sheriff  of  St.  Francois  County, 

Farmington,  Missouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your 
letter  of  May  29th,  1939,  presenting  several 
questions  pertaining  to  the  powers,  duties,  and 
legality  of  the  actions  of  a constable  in  your 
county. 


I 


"The  Constable  in  question  has 
brought  prisoners  from  Frederick- 
town,  Missouri,  St.  louis,  Mis- 
souri and  various  other  distant 
points  on  Warrants  issued  from 
Townships  in  St.  Francois  County, 
other  than  the  Township  in  which 
he  was  elected.  Would  this  be 
legal  or  not?" 

Section  11756,  R.  S.  Mo.,  1929,  provides 

that : 


"Constables  may  serve  warrants 
» * * # and  all  other  process, 
both  civil  and  criminal,  and 
exercise  all  other  authority 
conferred  upon  them  by  law 
throughout  their  respective 
counties." 
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It  Is  the  duty  of  the  constable  to  serve 
warrants  issued  out  of  any  justice  court  in  the 
county,  (See  Section  5418,  R»  S,  1929,  on  mis- 
demeanors, Sections  5467,  11756,  R,  3,  1929,  on 
a felony).  In  the  case  of  Bick  v,  Wilkerson, 

62  Mo.  App.  51,  it  is  held  that  the  terms  of 
Section  2380,  R,  S.  1889  (now  section  11756,  supra,) 
authorized  a constable  to  serve  process  Issued 
out  of  any  justice  court  in  the  oounty. 

Section  3469  R,  3.  Mo.  1929,  provides  that 
the  warrants  of  a justice  of  the  peace  "may  be  exe- 
cuted in  any  part  of  the  county  within  which  he  is 
an  officer,  and  not  elsewhere,  unless  indorsed  in 
the  manner  directed  in  the  next  section,"  The  next 
section  (3470  R,  5,  1929)  provides  the  mode  by  which 
the  warrant  of  a justice  of  the  peace  may  be  exe- 
cuted in  another  county.  This  by  the  endorsement 
of  said  warrant  by  "any  magistrate  authorized  to 
issue  a warrant  in  the  county  in  which  such  offender 
may  be,  or  is  suspected  to  be,  on  proof  of  the  hand- 
writing of  the  magistrate  issuing  the  warrant  * * * 
and  thereupon  the  offender  may  be  arrested  in  such 
county  by  the  officer  bringing  such  warrant,  * * 

Also,  such  warrants  may  be  executed  in  any  county  in 
the  state  "if  the  clerk  of  the  county  court  of  the 
county  in  which  the  warrant  was  issued  shall  endorse 
upon  or  annex  to  the  warrant  his  certificate,  with  the 
seal  of  said  court  affixed  thereto,  that  the  officer 
who  issued  such  warrant  was  at  the  time  an  acting  officer 
fully  authorized  to  issue  the  same,  and  that  his  signa- 
ture thereto  is  genuine," 

Thus  a constable  is  authorized  to  execute  mis- 
demeanor and  felony  warrants,  issued  out  of  any  justice 
court  of  his  county,  throughout  his  county,  and  if 
properly  endorsed,  such  warrants  may  be  executed  by  the 
constable  in  another  county  or  In  any  county  In  the 
state. 


It  is  our  opinion  that  It  Is  legal,  if  the 
proper  procedure  is  followed,  for  a township  constable 
to  execute  warrants,  issued  out  of  any  Justice  court 
in  his  county  at  any  place  in  his  county  or  the  state. 
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II 


This  Beane  Constable  rides  the 
roads  of  St.  Francois  County 
making  arrests  with  and  without 
Warrants,  arraigning  prisoners 
before  Justices  of  the  peace  in 
Townships  other  than  his  own 
Township.  Would  this  be  legal 
or  not?" 

7/hat  we  have  said  in  Part  I of  this  opinion 
answers  that  part  of  this  question  as  to  the  right 
of  the  constable  to  arrest  with  a warrant  any  place 
in  the  county  and  causer  his  prisoner  to  be  arraigned 
before  the  justice  court  out  of  which  the  warrant 
was  issued.  This,  because,  the  constable  having 
the  right,  as  above  decided,  to  execute  a warrant 
issued  out  of  any  Justice  court  in  the  county,  it 
necessarily  follows  that  he  has  the  right  to  bring 
in  the  prisoner  to  be  arraigned. 

As  to  said  constablete  right  to  do  this 
without  a warrant,  we  see  that  by  Section  11756, 
supra,  constables  are  empowered  to  "exercise  all 
other  authority  conferred  upon  them  by  law  through- 
out their  respecti  e counties".  tte  assume,  for  the 
purpose  of  this  question,  that  the  constable  is  only 
making  these  arrests  without  a warrant,  when  he 
actually  sees  the  offense  committed. 

In  State  v.  Holcomb,  86  Vo.  1.  c.  380, 
the  court  reaching  back  into  the  common  law  aaid, 
"fFrom  time  immeeiArial,  constables  * * * # had 
authority,  without  warrant,  to  arrest  those  whom  they 
saw  engaged  in  an  afi'ray,  or  breach  of  the  peace, 
and  to  detain  them  until  they  should  find  proper 
security. f " 
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Again  in  State  v.  Pritchett,  219  Mo.  1.  c. 
706,  it  is  said  that  a constable  is  "authorized  by 
the  law  of  this  state  to  arrest  persons  charged 
with  crime  «■***,  when  armed  with  a warrant 
for  that  purpose  and  without  warrant  when  the 
offense  is  committed  in  his  presence.” 

Thus,  we  think  a constable  may  arrest 
without  a warrant  when  he  sees  the  crime  committed. 
There  is  no  statute  which  we  can  find  which 
confers  the  authority  on  him  or  takes  it  away.  Con- 
sequently the  common  law  prevails  (Sec.  645  R.  S, 

Mo.  1929).  *his  authority  extends  to  any  place  in 
his  county  because  his  authority  is  county-wide. 
(3ec.  11756,  supraj  Bick  v.  Wllkerson  62  Mo.  App. 
31). 


It  is  our  opinion  on  this  question  that 
a constable  may  arrest  with  or  without  (if  he  sees 
the  crime  committed)  a warrant  toy  place  in  his 
county  and  arraign  the  prisoner  before  a justice 
in  the  township  where  the  offense  was  committed, 
if  a misdemeanor  (S«c.  3414  R.  S.  Mo.  1929)  or  before 
any  justice  in  the  county  if  a felony.  If  with  a 
warrant,  the  arraignment,  of  course,  is  before  the 
magistrate  who  issued  the  warrant. 


Ill 


"This  office  has  certain  informa- 
tion which  indicates  that  this 
Constable  is  representing  himself 
in  S. • Francois  and  other  Counties 
of  Missouri  as  a Deputy  Sheriff  when 
in  fact  he  has  no  Commission  what- 
soever as  a Deputy  Sheriff  and  holds 
only  the  title  of  a Township  Constable. 
What*  if  any,  penalties  are  provided 
by  law  for  a person  representing  them- 
sevles  as  a Deputy  Sheriff  for  gain,  when, 
as  a natter  of  fact,  he  is  not  a 
Deputy." 
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Section  4235  R.  S.  Mo.  1929,  provides: 

"Any  person  or  persons  who 
■hall,  in  this  stare,  without 
the  authority,  exercise  or 
attempt  to  exercise  the  func- 
tions of,  or  hold  himself  or 
themselves  out  to  any  person 
or  persons,  company,  associa- 
tion or  cor;  oration  as  a deputy 
sheriff,  marshal,  policeman, 
constable  or  peace  officer,  shall 
be  deemed  guilty  of  a misdemeanor; 
and,  upon  conviction  thereof,  be 
punished  by  imprisonment  for  not 
less  than  three  months  nor  more 
than  one  year." 

In  our  opinion  if  this  constable  represents 
and  holds  himself  out  as  a deputy  sheriff  of  St. 
PT'ancois  County  he  is  violating  this  statute. 


IV 


"'Jliere  State  Patrolmen  make  cer- 
tain arrests  in  various  townships 
of  St.  Francois  County,  would  a 
Constable  of  St.  Francois  Town- 
ship, St.  Frmcois  County  have  al 
legal  right  to  take  the  Warrants 
served  by  the  State  Patrolmen  and 
make  a return  charging  arrest, 
commitment,  and  mileage  for  them- 
selves?" 

Section  11791  R*  S.  Ho,  1929,  provides, 
"Sheriffs,  county  marshals  or  other  officers  shall 
be  allowed  for  their  services  in  criminal  cases 
* * * *,  etc.," 
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Section  11792  R*  S,  Jo.  1929,  provides, 
"Sheriffs,  county  marshals  or  other  officers  shall 
1 e allowed  for  their  services  in  criminal  cases 
* * # etc*," 

These  two  sections  deal  with  fees  and 
mileage  respectively* 

Note  the  language  used  - "services  In 
criminal  cases."  The  use  of  the  word  "services" 
denotes  that  the  officer  shall  have  done  that  for 
which  he  chaiges. 

In  State  ex  rel*  v*  Scott,  270  V.o*  1*  c* 

153,  a county  court  clerk  had  charged  the  fee  allow- 
ed for  extending  taxes  on  the  assessment  book,  when 
he  had  not  actually  extended  said  tax*  The  court  said 
on  this  point* 

"That  this  action  (a  suit  to  re- 
cover certain  illegal  fees)  would 
lie  to  recover  back  the  amount  paid 
the  defendant  for  extending  the 
tax  on  the  assessment  book  had  the 
work  not  been  done,  we  have  no  doubt; 
for  section  11549  Revised  Statutes, 

1909,  under  which  it  claimed,  allows 
the  compensation  for  'services  render- 
ed* in  'extending  the  tax  on  the 
assessment  book',  and  these  services 
are  not  rendered  until  the  work  was 
done*" 

The  court,  however,  did  not  rule  the  case 
on  that  point  because  the  clerk  did  actually  do  the 
work  before  the  suit  was  instituted.  Nevertheless, 
this  obiter  statement  of  the  court  Is  indicative  of 
what  they  would  have  held  had  the  point  been  before 
them.  We  follow  this  in  ruling  the  Instant  question* 

It  is  our  opinion  that  no  constable  is  en- 
titled to  fees  and  mileage  for  anything  unless  he  or 
a deputy  performs  the  act  for  which  the  charge  is  made* 
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V 

"When  a Constable  makes  an  arrest 
and  brings  the  prisoner  in  to  the 
County  jail  to  await  trial  on  a 
misdemeanor  of  felony  charge,  would 
this  Constable  have  the  right  to 
take  the  prisoner  out  on  the  trial 
date  and  arraign  him  before  the 
Justice  of  the  Eeace,  or  would 
this  be  the  duty  of  the  Sheriff’s 
office  to  do  the  arraigning?" 

There  is  no  express  statute  which  we  can 
find  which  seems  to  answer  this  question*  By 
Section  3467  K*  S«  Mo  1929  (feloy)  it  is  stated 
that  the  warrant  shall  coraAfcd  the  officer  to  whom 
directed,  "forthwith  to  take  the  accused  and  bring 
him  before  such  magistrate,  to  be  dealt  with 
according  to  law*"  by  Section  3418  h*  S.  Mo*  1929 
(misdemeanor)  the  Justice,  upon  complaint  being  made, 
must  "issue  a warrant  for  the  arrest  of  defendant*" 

With  respect  to  felonies  it  is  expressly 
made  the  duty  of  the  officer  to  whom  the  warrant 
is  directed  to  bring  the  prisoner  before  the  Justice* 

On  a misdemeanor  this  is  also  true,  even  though  there 
Is  no  statute  to  that  effect*  A warrant  of  arrest 
is  nothing  more  than  a coraaand  by  the  magistrate, 
to  the  officer,  to  apprehend  and  bring  before  him  a 
named  person*  In  each  instance  the  command  is,  in 
part,  to  bring  the  prisoner  before  the  magistrate* 

That  command  is  directed  to  the  officer  to  whom  the 
warrant  is  directed  and  is  not  literally  obeyed  un- 
til that  offlcex  brings  the  prisoner  before  the  magis- 
trate* From  Uiis  we  deduce  that  it  ie  the  duty  of  the 
officer  to  whom  the  warrant  of  arrest  was  directed 
to  produce  the  prisoner  before  the  magistrate  at  the 
appointed  time*  -e  add  that  there  is  no  mileage  allow- 
ance for  taking  a prisoner  from  jail  to  the  justice 
court*  Section  11791,  R*  S*  Mo.  1929,  provides  "no 
compensation  shall  be  allowed  vender  this  section  for 
taking  the  prisoner  or  prisoners  from  one  place  to 
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another  In  the  sane  county,  excepting  in  counties 
which  have  two  or  more  courts  with  general 
criminal  Jurisdiction# " 

It  is  our  opinion  that  it  is  the  duty  of 
the  officer  to  whom  the  warrant  of  arrest  was 
directed  to  convey  the  prisoner  apprehended  there- 
under to  the  justice  court  for  arraignment# 


he spec! fully  submitted. 


LAWRENCE  L.  BRALLEY, 

Assistant  Attorney  General 


AP  hOVEDt 


(Acting)  Attorney  General 
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TAXATION : 


COUNTY  COURT  : 

I 


The  county  court  has  authority  to 
settle  excessive  taxes  by  reducing 
assessment  down  to  the  fair  .valuation 
as  of  the  date  the  taxes  are  assessed. 


July  26,  1939 


Honorable  Latney  Barnes 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


ijear  Sir: 

This  acknowledges  receipt  of  your  request,  which  is 
as  follows: 


"Some  years  ago  the  Farm  and  home  Sav- 
ings and  Loan  Association  of  Missouri 
took  over  the  properties  of  hardin  Col- 
lege, now  defunct,  when  the  college  was 
unable  to  meet  its  indebtedness  to  Farm 
and  Home.  Since  that  time  it  has  remain- 
ed idle  with  the  exception  of  from  April 

1936  to  September  1937  when  it  was  used 
exclusively  by  the  N.  Y.  A.  Administra- 
tion as  a camp  for  girls.  The  Farm  and 
Home  contends  that  at  least  during  that 
period  it  was  used  for  educational  and 
charitable  purposes,  and  ref  vised  to  pay 
the  taxes  for  the  years  1937  and  1936, 
contending  that  on  June  1st,  1936  and 

1937  when  the  property  was  being  assess- 
ed for  the  ensuing  year,  it  was  under 
the  control  of  the  Federal  Government. 

The  property  is  under  contract  to  be 
sold  to  the  Mexico  Public  Schools  to  be 
returned  to  educational  uses. 

Further,  the  property  was  assessed  at 
$100, 000  for  the  1937  and  1936  tax  years, 
and  was  reduced  to  $50,000  for  the  1939 
tax  year.  The  property  is  aotually  un- 
der contract  of  Sale  to  the  Mexico  School 
Board  for  $25,000. 


Honorable  Latney  Barnes 
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In  addition  to  contending  that  the  pro- 
perty was  not  taxable  at  all.  Farm  and 
Hone  contends  that  even  if  It  was  tax- 
able the  tax.  was  erroneous  within  the 
meaning  of  Section  9946,  Laws  of  Missou- 
ri 1933  page  424,  Will  you  inform  me 
under  the  situation  set  forth  above 
whether  or  not  the  County  Court  of 
Audrain  County,  Missouri  may  compromise 
the  back  taxes  assessed  against  Farm 
and  Home? 

I am  informed  that  an  opinion  was  writ- 
ten by  your  office  under  date  of  Novem- 
ber 24,  1934  to  Walter  Miller,  Assessor 
of  Jackson  County,  Missouri,  which  may 
cover  this  situation*  I would  appreci- 
ate an  early  reply  to  this  inquiry  as 
all  interested  parties  are  anxious  to 
get  the  matter  settled, " 


Section  36  of  Article  VI  of  the  Missouri  Constitution 
is  the  source  of  power  of  the  county  court.  It  reads  in 
part  as  follows: 


•in  each  county  there  shall  be  a county 
oourt,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law, " 


Pursuant  to  that  section  of  the  Constitution,  the 
legislature.  Session  Acts,  1933,  page  424,  passed  the  following 
law: 


NIn  all  oases  where  any  assessor  or  asses- 
sors, the  county  court,  or  assessment 
board,  or  any  city  council  or  assessment 
board,  shall  liave  assessed  and  levied  taxes, 
general  or  special,  on  any  real  estate,  ac- 
cording to  law,  whether  the  same  be  delin- 
quent or  otherwise,  and  until  the  same  are 
paid  and  collected,  with  all  costs,  inter- 
ests and  penalties  thereon,  the  city  coun- 
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Honorable  Latney  Barnes 


oil  of  any  city  and  the  county  court  of 
any  county  shall  have  the  full  power  to 
correct  any  errors  which  nay  appear  in 
connection  therewith,  whether  of  valua- 
tion, subject  to  the  provisions  of  the 
Constitution  of  this  state,  or  of  de- 
scription, or  ownership,  double  assess- 
ment, amission  free  the  assessment  list 
of  books,  or  otherwise,  and  to  make  such 
valuations,  assessment  and  levy  conform 
in  all  respeot  to  the  facts  and  require- 
ment of  the  law.  Any  description  or 
designation  of  property  for  assessment 
purposes  by  which  it  may  be  identified 
or  located  shall  be  a sufficient  and 
valid  description  or  designation," 


The  evident  purpose  of  this  law  was  to  invest  the 
county  court  with  the  power  to  faithfully,  fairly  and 
impartially  correct  errors  in  connection  with  the  valuation 
or  taxing  of  property.  The  provisions  of  said  section  are 
general, and  it  would  seem  that  the  authorization  there  given 
to  the  county  court  to  oorreot  errors  of  valuation  would  invest 
the  county  court  with  the  power  to  determine  a fair  valuation 
of  the  property  that  is  taxed,  although  that  property  may  have 
been  valued  at  an  excessive  valuation  by  the  assessor  or  other 
officers  anterior  thereto. 

Your  situation  seems  to  be  in  a nut  shell  that  property  was 
assessed  at  a valuation  higher  than  the  actual  valuation  of 
the  property  as  of  the  date  of  the  assessment.  You  now  desire 
to  know  whether  the  county  court  has  authority  to  relieve 
against  the  excessive  amount  of  tax  standing  against  that 
property  so  that  the  property  will  properly  pay  only  the  correot 
amount  of  tax  on  the  fair  and  proper  valuation  of  said  property 
as  of  the  date  the  assessment  was  made. 

We  do  not  understand  your  inquiry  to  raise  the  question 
as  to  a changed  valuation  of  the  property  as  of  the  date  it 
is  payable  as  compared  with  the  fair  value  of  the  property  as 
of  the  date  it  was  assessed,  and  we  are  not  discussing  the 
value  of  it  as  of  the  date  it  is  payable  but  are  confining  this 
discussion  to  the  fair  value  of  the  property  as  of  the  date 
the  assessment  was  made,  which  would  be  June  1st  of  the  year 
prior  to  the  year  in  which  the  taxes  are  payable. 


Honorable  L&tney  Barnes 
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It  appears  to  us  that  tha  lav  passed  by  the  1933 
legislature,  and  sat  out  here  above,  was  intended  to  neat 
the  situation  that  is  before  us  and  that  under  the  provisions 
of  that  lav  the  county  court  of  Audrain  County  is  authorized 
to  correct  the  valuation  of  the  given  piece  of  property  so 
that  the  valuation,  as  fixed  by  then,  will  be  the  fair  and 
true  valuation  of  said  property  as  of  June  1st  of  the  year 
preceding  the  year  in  which  the  taxes  are  payable. 


Respectfully  submitted. 


DRAKE  WATSON 

Assistant  Attorney  Oeneral 


APPROVED: 


M'MT'rV  'BEWm 

(Acting)  Attorney  Oeneral 
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MORTGAGES:  RELEASING  OP  Mortgages  or  deeds  of  trust  providing 

MORTGAGES  SECURED  BY  SERIES,  for  issue  of  series  of  notes  or  bonds 
NOTES  OR  BONDS:  aggregating  $100,000.00  or  more  and 

given  by  public  utility  not  under  juri 
diction  of  Public  Service  Commission, 
may  be  released  in  accordance  with  the 
provisions  of  Section  3083,  Laws  of  Mo 
1933. 

September  6,  1939 


Mr.  John  T.  Barlow 
Recorder  of  Deeds 
Newton  County 
Neosho,  Missouri 

Dear  Sirs 

We  have  received  a request  for  an  opinion  written 
by  Honorable  Leo  H.  Johnson,  Attorney  at  Law,  which  re- 
quest appears  to  be  in  your  behalf  since  it  is  on  the 
question  of  the  manner  of  releasing  a certain  mortgage. 
This  request  is  as  follows! 

"Our  Recorder  of  Deeds  and  mutual 
friend,  John  T.  Barlow  of  Neosho, 
is  presented  with  a question  of 
entering  a release  of  record  as 
offered  by  the  Cities  Service  Gas 
Company  of  Bartlesville,  Oklahoma, 
a Delaware  Corporation.  This  re- 
lease purports  to  cover  some  thirty 
million  dollars  wafch  of  bonds. 

"The  release  contains  these  two 
clauses!  Whereas  — (said  bonds) 

*were  uncancelled  and  outstanding 
lmediately  preceding  the  execution 
and  delivery  of  this  indenture  of 
release}  and 

t 

" 'Whereas  all  the  debts,  claims,  and 
interest  arising  by  virtue  of  said 
mortgage  and  indenture  of  truat  and 
indenture  supplemental  thereto  have 
been  fully  paid  and  satisfied  by 
Cities  Service  Gas  Company,  etc.' 


Mr*  John  T.  Barlow 
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"Thus  the  release  contains  two  con- 
trary statements  as  to  the  satis- 
faction of  this  mortgage  Indebtedness 
In  two  paragraphs,  one  following  the 
other.  This  Is  one  matter  we  have 
been  unable  to  reconcile* 

"The  next  question  1b  whether  or  not 
the  release  of  such  a deed  of  trust 
should  be  In  accordance  with  Section 
5080  Laws  of  1955,  Page  194,  or  Sec- 
tion 5085  on  said  page. 

"In  the  letter  of  Mr.  Julien,  attorney 
for  said  company,  dated  at  Bartlesville 
August  21,  he  states t 'Cities  Service 
Gas  Company  is  not,  of  course,  a pub- 
lic utility  and  therefore  Section  5080 
does  not  apply' • 

"To  secure  a release  the  Cities  Service 
Gas  Company  by  the  trustee  named,  or 
its  successor,  has  executed  a release 
of  Indenture  in  due  form  as  of  date 
of  December  29,  1958  with  the  exception 
of  the  contradictory  statement  herein- 
above quoted.  This  was  submitted  for 
recording  January  9,  1959  and  under 
date  of  June  21,  1959  submitted  the 
enclosed  Instrument  referred  to  by  Mr. 
Jullen  as  a Certificate  in  compliance 
with  and  under  Section  5085.  This 
certificate  is  short  and  I thought  you 
might  be  willing  to  look  it  over and 
return  at  your  earliest  convenience. 

"If  the  Cities  Service  Gas  Company  of 
Bartlesville,  Oklahoma  is  a public 
utility,  then  certainly  Section  5080 
controls*  And  if  such  latter  section 
controls,  then  affidavits  are  required 
from  the  president  or  vice  president 
of  the  utility  and  by  the  president 
and  vice  president  of  the  trustee  or 
trustees  to  the  effect  that  all  of 
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such  bonds  have  been  paid  or  suffi- 
cient funds  deposited  for  that 
express  purpose  with  the  Banker 
Trust  Company  to  retire  the  bonds, 
etc.  outstanding  and  unpaid. * 


I. 

The  first  part  of  your  request  deals  with  the 
question  of  whether  or  not  there  are  two  contradictory 
statements  in  a form  of  release  which  is  submitted  by 
the  oompanyj  These  statements  are  as  follows! 

"Where  - - (said  bonds)  'were  un- 
canoe lied  and  outstanding  immediate- 
ly preceding  the  execution  and  de- 
livery of  this  indenture  of  release) 
and 

"'Whereas  all  the  debts,  claims,  and 
interest  arising  by  virtue  of  said 
mortgage  and  indenture  of  trust  and 
indenture  supplemental  thereto  have 
been  fully  paid  and  satisfied  by 
Cities  Service  Gas  Company,  etc.'" 

While  these  statements  might  sound  somewhat  inconsistent, 
we  do  not  think  they  are  contradictory.  By  the  first 
statement  that  the  bonds  were  unoanoelled  immediately  pre- 
ceding the  execution  of  the  released  deed,  we  think  that 
the  writer  of  that  statement  meant  that  these  obligations 
were  unoancelled  and  outstanding  in  so  far  as  the  records 
in  the  office  of  recorder  of  deeds  reveal.  Then  the  state- 
ment following  that  they  have  been  paid  by  the  oompany  is 
for  the  purpose  of  showing  that  it  is  authorized  to  make 
the  release  as  is  provided  by  law.  Therefore,  we  think 
the  recorder  should  not  refuse  to  make  this  release  and 
enter  it  of  record  on  aocount  of  the  foregoing  olauses. 

II. 

The  next  question  submitted  is  under  which  sec- 
tion of  the  statutes  should  this  release  be  made. 


Mr.  John  T.  Barlow 


(4) 


September  6,  1939 


You  state  that  the  mortgage  which  la  sought  to 
be  released  was  executed  by  the  Cities  Service  Gas  Com- 
pany. It  purports  to  cover  thirty  million  dollars  worth 
of  bonds. 


I note  from  Mr.  Johnson's  letter  that  the  attorney 
for  the  company  stated  that  the  Cities  Service  Gas  Com- 
pany is  not  a public  utility.  In  my  inquiry  at  the  Pub- 
11c  Service  Commission  for  this  state  I find  that  that 
Commission  is  exercising  no  jurisdiction  over  this  com- 
pany. 

In  your  inquiry  you  ask  whether  or  not  Section  3080, 
Laws  of  Missouri,  1933,  at  page  194,  applies,  or  whether 
Section  3083  of  the  same  laws  and  page  applies*  Seotion 
3080  is  as  follows i 

"The  trustee,  or  trustees,  in  any 
mortgage  or  deed  of  trust  given  or 
which  may  hereafter  be  given  by  a 
railroad  company  or  other  public 
utility  company  which  is  subject  to 
the  regulation  of  the  Public  Service 
Commission,  or  successors,  upon  its 
property  or  any  part  thereof, may 
enter  satisfaction  of  said  mortgage 
or  deed  of  trust  upon  the  records 
where  the  same  has  been  recorded  with- 
out producing  the  bonds,  notes  or 
coupons  secured  by  said  mortgage  or 
deed  of  trustt  Provided,  however, 
that  said  mortgage  or  deed  of  trust 
shall  not  be  entered  as  satisfied 
until  the  trustee,  or  if  said  trustee 
is  a corporation,  its  president  and 
vice-president,  and  the  president  or 
vice-president  of  the  railroad  com- 
pany or  other  public  utility  company, 
or  of  its  successors  or  assigns,  shall 
make  and  file  with  the  recorder  affi- 
davits stating  that  all  of  the  bonds, 
notes  or  coupons  secured  by  said  mort- 
gage or  deed  of  trust  have  been  paid 
or  that  sufficient  funds  have  been 
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deposited  with  a bark  or  trust  com- 
pany to  pay  all  the  bonds,  notes  or 
coupons  still  outstanding  and  un- 
paid) and  that  said  money  is  deposit- 
ed for  the  express  purpose  of  paying  said 
bonds,  notes  or  coupons  when  the  same 
shall  be  presented  at  said  bank  or 
trust  company  for  payment." 

It  appears  from  the  request  that  you  are  under 
the  impression  that  Section  3080  applies  for  the  purpose 
of  making  this  release. 

If  the  Cities  Service  Gas  Company  is  not  one  of 
the  companies  described  in  said  Seotion  3080,  then  the 
release  comes  within  the  class  described  in  Section  3083 
of  said  laws.  This  section  provides  in  part  as  follows! 

"Whenever  any  mortgage  or  deed  of  trust 
heretofore  or  hereafter  executed,  pro- 
viding for  the  issue  of  a series  of 
notes  or  bonds  aggregating  one  hundred 
thousand  dollars  or  more  not  including 
interest  or  Interest  notes  or  coupons 
secured  in  whole  or  in  part  by  property 
located  in  this  state,  by  its  terms 
confers  authority  upon  the  trustee  or 
trustees  therein  named,  or  either  of 
them,  to  release  the  property  or  any 
part  thereof  enoumbered  by  any  such 
mortgage  or  deed  of  trust  from  the 
lien  thereof,  such  release  may  be  so 
made  and  it  shall  be  the  duty  of  the 
recorder  of  deeds  of  the  county  in 
which  the  property  is  released  from 
such  mortgage  or  deed  of  trust  shall 
be  situated  to  accept  and  record  in 
the  proper  records  any  deed  of  release 
executed  and  duly  acknowledged  by  such 
trustee,  pursuant  to  the  authority  con- 
ferred by  such  mortgage  or  deed  of 
trust,  releasing  the  whole  or  any  part 
of  such  mortgaged  property,  without 
the  notes  or  bonds  or  coupons  secured 
by  such  mortgage  or  deed  of  trust  being 
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produced*  Provided,  however,  that  no 
such  release  shall  be  made  unless 
such  mortgage  or  deed  of  trust  shall 
contain  a provision  requiring  that 
the  amount  due  under  the  mortgage  or 
deed  of  trust  or  the  amount  of  money 
or  other  consideration  received  from 
the  sale  of  the  property  described  In 
suoh  release  or  such  portion  thereof 
as  may  be  stipulated  iJi  such  mortgage 
or  deed  of  trust  shall  be  deposited 
with  some  banklxjg  firm  or  banking 
corporation  or  trust  company  named 
in  such  mortgage  or  deed  of  trust 
for  the  benefit  of  the  holders  of 
such  notes  or  bonds,  or  a provision 
requiring  that  there  shall  have  been 
reinvested  in  property  subject  to  the 
lien  of  such  mortgage  or  deed  of  trust 
and  amount  of  money  equal  to  the  vaL  ue 
of  the  property  so  released:  ***** 

The  copy  of  the  certificate  for  release,  which  was 
enolosed  with  the  request  and  whioh  was  submitted  to  you 
with  the  release,  has  been  noted.  This  certificate  was 
made  by  one  of  the  trustees  under  the  mortgage  and  shows 
that  the  mortgage  was  for  more  than  one  hundred  thousand 
dollars,  and  that  the  mortgage  provided  for  the  issuance 
of  a series  of  notes  or  bonds. 

Since  you  have  requested  that  this  copy  be  return- 
ed to  you,  we  are  copying  the  same  here: 

■CENTRAL  HANOVER  BANK  AND  TRUST  COM- 
PANY (formerly  Central  Union  Trust 
Company  of  New  York),  one  of  the 
Trustees  under  a Mortgage  and  Inden- 
ture of  Trust  dated  as  of  May  1, 

1927,  between  Cities  Service  Gas  Com- 
pany, a Delaware  corporation,  and 
Central  Union  Trust  Company  of  New 
York  (Now  Central  Hanover  Bank  and 
Trust  Company)  and  Commerce  Trust 
Company  (Kansas  City,  Missouri), 

Trustees,  hereby  certifies  that  First 
Mortgage  Pipeline  &k%  Gold  Bonds, 

Series  of  1927,  due  May  1,  1942,  in 
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the  principal  amount  of  #16,277,800, 
and  First  Mortgage  Pipeline  Gold 
Bonds,  Series  of  1928,  due  May  1, 

1942,  in  the  principal  amount  of 
#14,352,000,  were  outstanding  under 
said  Indenture  at  the  dose  of 
business  on  December  28th,  1938) 
that  Cities  Service  Gas  Company  has 
this  day  surrendered  for  cancellation 
#1,211,600  principal  amount  of  said 
bonds.  Series  of  1927,  together  with 
all  unmatured  coupons  appertaining 
thereto,  and  #14,352,000  principal 
amount  of  said  Bonds,  Series  of  1928, 
together  with  all  unmatured  coupons 
appertaining  thereto,  and  has  Irrevocably 
deposited  in  trust  with  the  undersigned 
the  sum  of  #15,486,245.66  which  will  be 
sufficient  to  redeem  on  February  28, 

1939,  at  the  redemption  price  of  10l£ 
of  the  principal  amount  thereof  plus 
accrued  interest  to  the  redemption 
date,  all  remaining  Bonds  outstanding 
under  said  Indenture,  and  has  irrevo- 
cably authorized  the  undersigned  to 
apply  said  sum  to  the  redenqption  of 
all  said  outstanding  bonds  in  accord- 
ance with  the  provisions  of  aald 
Indenture;  that  Cities  Service  Gas 
Company  has  also  irrevocably  deposited 
with  the  tinder  signed  in  trust  the  sum 
of  #38,618.25,  which  sum  will  be  suf- 
ficient to  pay  all  installments  of 
interest  maturing  prior  to  February 
28,  1939  in  respect  of  Bonds  outstand- 
ing under  said  Indenture,  other  than 
interest  on  fully  registered  Bonds  as 
to  which  the  undersigned  has  received 
satisfactory  evidence  of  the  payment 
thereof  by  or  on  behalf  of  the  Company 
and  other  than  interest  represented  by 
coupons  which  have  been  surrendered 
to  the  undersigned  and  cancelled,  and 
has  irrevocably  authorized  the  tinder- 
signed  to  apply  said  sura  to  the  pay- 
ment of  all  such  unpaid  interest. 
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"Said  Central  Hanover  Bank  and  Trust 
Company  further  cert if ie a that  it 
has  received  Irrevocable  authority 
from  Cities  Service  Gaa  Company  to 
publish  and  mail  notice  of  redemption 
of  all  said  outstanding  Bonds  in  the 
manner  provided  in  said  Indenture, 

•Stated*  New  York,  N,  Y.,  December  29, 
1938. 


"CENTRAL  HANOVER  BANK  AND  TRUST 
COMPANY 


By. 


F,  Nolle 

V1!  ce- President 


"(SEAL) 

"Attests  J,  T.  Harrlgan 

Assistant  Secretary* 


Apparently  when  this  certificate  was  drawn  the 
trustees  thought  that  Section  3083  applies  for  the  pur- 
pose of  making  this  release.  Referring  baok  to  said 
Section  3060,  it  will  be  noted  that  the  release  authorized 
under  this  section  only  applies  to  mortgages  or  deeds  of 
trust  that  are  given  by  a railroad  company  or  other  pub- 
lic utility  company  which  is  subject  to  the  regulation 
of  the  Public  Service  Commission,  As  stated  above,  the 
Public  Service  Commission  of  this  state  does  not  regulate 
the  Cities  Service  Gas  Company  and,  therefore,  said  sec- 
tion does  not  apply  to  such  releases. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  the  release  of  the  mortgage  which  was  submitted  to 
you  by  the  trustees  of  the  Cities  Service  Gas  Company 
should  be  made  as  provided  for  in  said  Section  3083,  Laws 
of  Missouri*,  1933,  page  194, 


APPROVED* 


Respectfully  submitted 


TYRE  W.  BURTON 

J.  E.  TAYl^OR  Assistant  Attorney  General 

(Acting)  Attorney  General 


TWBiDA 


COUNTY  COURTS:  County  court  may  appoint  a superin- 

CONTRACTS  BINDING  SUCCEEDING  tendent  of  a poor  farm  for  a term 
COUNTS:  extending  Into  that  of  their  successors 

In  office  provided  there  is  no  fraud 
or  collusion  in  connection  with  such 
contract. 


January  12,  1939 


Mr.  G.  C.  Beckham 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 

Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  request 
for  an  official  opinion  which  is  as  follows* 

"Crawford  County,  Missouri,  owns  and 
maintains  a farm  upon  which  is  located 
the  County  poorhouse,  as  is  provided 
by  Sections  12950  to  12967  of  the 
Revised  Statutes  of  1929.  On  January 
1st,  1938,  the  then  County  Court  of 
Crawford  County,  Missouri,  entered 
into  a written  contract  with  one  Henry 
Jenkins  in  which  they  attempted  to 
employ  the  said  Henry  Jenkins  as  Super- 
intendent of  the  County  Farm  for  the 
term  of  two  years,  said  term  ending 
March  4,  1940.  On  January  1st,  1939, 
we  had  a new  County  Court  entirely, 
all  of  the  personnel  of  the  said  Court 
having  been  changed  by  the  election  of 
1938.  The  present  County  Court  is  now 
desirous  of  terminating  the  employment 
of  the  said  Henry  Jenkins  as  Superin- 
tendent of  the  County  farm  and  poor 
house.  The  question  is  this*  Could 
the  County  Court  of  Crawford  County, 
in  January,  1938,  legally  bind  the 
County  of  Crawford  to  a contract  that 
extended  over  a period  of  time  in 
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excess  of  the  term  of  office  of  that 
County  Court? 

"Our  present  County  Court  has  served 
notice  on  Mr.  Jenkins  that  his  employ- 
ment will  he  terminated  March  1st, 

1939,  and  Mr.  Jenkins  claims  that  he 
has  a valid  contract,  and  that  he  is 
employed  until  March  4,  1940. 

"I  would  like  to  have  the  opinion  of 
your  office  as  to  the  validity  of  this 
contract  that  was  made  with  Mr.  Jenkins 
hack  on  January  1,  1938.  v;ould  the 
County  of  Crawford  he  hound  at  this 
time  hy  this  agreement?" 

The  superintendent  of  a poor  farm  Is  appointed  hy 
virtue  of  the  provisions  of  Section  12958,  R.  S.  Missouri, 
1929,  which  is  as  follows* 

"Whenever  such  poorhouse  or  houses 
are  erected,  the  county  court  shall 
have  power  to  appoint  a fit  and  dis- 
creet person  to  superintend  the  same 
and  the  poor  who  may- be  kept  thereat, 
and  to  allow  such  superintendent  a 
reasonable  compensation  for  his  serv- 
ices." 

It  appears  from  your  request  that  all  of  the  person- 
nel of  the  county  court  has  ahanged  since  the  contract  was 
entered  into  with  the  present  superintendent  at  the  poor 
farm,  and  that  the  present  court  takes  the  position  that 
they  are  not  hound  by  the  acts  of  former  members  of  the 
court  in  entering  into  this  contract  which  will  not  expire 
until  March,  1940. 

It  does  not  appear  from  your  request  whether  or 
not  the  court  claims  there  was  any  fraud  or  collusion  In 
connection  with  this  appointment  and  It  does  not  appear 
whether  or  not  the  present  incumbent  properly  qualified 
and  is  properly  performing  his  duties,  so  we  assume  those 
questions  are  not  at  issue. 

As  to  the  authority  of  the  members  of  one  county 
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court  by  contract  to  bind  the  members  of  a succeeding 
court  we  find  that  the  courts  of  various  states  have 
differed,  but  generally  they  had  a different  state  of 
facts  thereby  causing  the  difference.  On  this  question 
we  find  the  rule  stated  in  15  0.  J.,  page  542,  as  fol- 
lows: 


"Although  it  has  been  held  in  some 
cases  that  the  contract  of  a county 
board  may  be  valid  and  binding,  even 
though  performance  of  some  part  may 
be  impossible  until  after  the  expira- 
tion of  the  term  of  the  majority  of 
the  board  as  it  then  existed,  yet 
the  general  rule  is  that  contracts 
extending  beyond  the  tern  of  the  exist- 
ing board  and  the  employment  of  agents 
or  servants  of  the  county  for  such  a 
period,  thus  tying  the  hands  of  the 
succeeding  board  and  depriving  the 
latter  of  their  proper  powers,  are 
void  as  contrary  to  public  policy, 
at  least  in  the  absence  of  a showing 
of  necessity  of  good  faith  and  public 
interest.  ##*#&*#*#** 

An  exception  to  the  rule  that  one  court  may  bind 
its  successors  is  stated  in  70  A.  L.  R.,  page  799  as  fol- 
lows : 

"in  most  jurisdictions  where  a board 
appoints  an  officer,  or  contracts  for 
services,  and  the  duties  of  the  officer 
or  the  services  to  be  rendered  are  du- 
ties delegated  to  the  supervision  of 
the  board,  such  appointment  or  contract 
for  a period  beyond  the  term  of  the 
board  is  not  valid.  And  the  same  rule 
applies  to  confidential  relations,  such 
as  counsel  for  the  board." 

We  do  not  think  that  the  position  of  superintendent 
of  a poor  farm  falls  within  the  class  referred  to  in  70 
A.  L.  R.,  supra. 
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Mr.  G.  C. 


In  the  case  of  Aslin  v.  Stoddard  County,  106  S.  W. 
(2d)  472,  the  question  was  up  where  the  county  court  on 
December  31,  1932,  had  appointed  certain  parties  including 
a superintendent  of  a county  home,  the  terms  of  whom 
would  extend  over  into  the  next  court.  Only  the  presiding 
Judge  of  the  county  court  of  Stoddard  Covin ty  held  over. 

At  1.  c.  474  the  Supreme  Court,  in  the  Stoddard  County 
case,  said: 

"*  * * * The  county  court  is  a court 
of  record,  having  certain  judicial 
functions.  It  also  has  many  admin- 
istrative duties  In  connection  with 
the  care  and  management  of  county 
property  and  funds,  school  funds, 
highways,  etc.,  and  the  business 
affairs  of  the  county  generally. 

When  new  or  different  district  Judges 
are  elected  and  qualify,  no  ♦reorgani- 
zation* of  the  court  Is  required. 

The  presiding  Judge  continues  to  be 
such.  If  he  is  replaced  by  another, 
his  successor  becomes,  by  operation 
of  law,  presiding  judge.  In  view  of 
the  constitutional  and  statutory  pro- 
visions creating  county  courts  and 
prescribing  their  functions  and  duties, 
it  is  clear  that  the  county  court  Is  a 
continuing  body — not  a succession  of 
different  boards  or  •courts.*" 

In  the  Stoddard  County  case  it  seems  that  the  only  appoint- 
ment that  was  contested  was  that  of  the  janitor  at  the  court 
house.  At  l.o.  476  in  the  Stoddard  County  case  the  court 
further  said: 

"In  hanley  v.  Scott,  supra,  the  Minne- 
sota Supreme  Court  had  before  It  a 
question  similar  to  that  we  are  now 
considering.  On  December  31,  1908, 
the  board  of  county  commissioners 
appointed  and  by  written  contract 
employed  one  Shaffer  as  morgue  keeper 
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for  the  year  1909.  The  terms  of  two 
of  the  five  members  of  the  board 
expired  at  midnight  that  night,  two 
new  commissioners  having  been  elected 
at  the  preceding  November  election. 

When  the  two  new  commissioners  took 
office,  soon  after  January  1,  1909, 
the  board  elected  a new  chairman  and 
vice  chairman,  as  required  by  statute, 
and  attempted  to  rescind  the  contract 
with  Shaffer  and  make  a new  contract 
with  one  Manley  as  morgue  keeper  for 
the  year  1909.  The  court  held  that 
the  board  of  county  commissioners 
had  power  to  make  the  contract  with 
Shaffer  when  it  was  made  and,  ’Hav- 
ing the  power  at  that  time  to  employ 
a morgue  keeper,  there  is  no  implied 
limitation  upon  that  power  which 
restricts  the  possible  term  of  employ- 
ment to  the  time  when  any  member  or 
members  of  the  board  shall  go  out  of 
office* j and  that,  the  contract  with 
Shaffer  being  fair  and  reasonable  and 
there  being  no  question  of  fraud  or  col- 
lusion, said  contract  was  binding  and 
the  board,  after  the  qualification  of 
the  new  members,  had  no  power  to  rescind 
it  without  cause  being  shown.  Speaking 
of  the  question  of  power  of  the  board  of 
county  conm&ssioners  to  ’make  a contract 
with  an  employee  which  extends  beyond 
the  expiration  of  the  terms  of  office  of 
certain  members  of  the  board,  * the  cox^rt 
said,  108  Minn.  142,  121  N.  W.  628,  629, 
29  L.  R.  A.  (N.S.)  loo.  cit.  655:  ’While 
there  is  some  apparent  conflict  in  the 
authorities,  it  is  reasonably  clear  that 
the  weight  of  authority  is  to  the  effect 
that  the  board  has  such  power,*  citing 
numerous  cases.  The  court  further  said 
(108  Minn.  142,  121  N.  W.  628f  629,  29 
L.  R.  A.  (N.S.)  loc.  cit.  659),  quoting 
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approvingly  from  Board  of  Corners  of 
Pulaski  County  v.  Shields,  130  Ind. 

6,  29  N.  S.  385 | 

"'It  (the  hoard)  is  a continuous 
body.  While  the  personnel  of  its 
membership  changes,  the  corporation 
continues  unchanged.  It  has  power  to 
contract.  Its  contracts  are  the  con- 
tracts of  the  boai'd,  and  not  of  its 
members.  An  essential  characteristic 
of  a valid  contract  is  that  it  is 
mutually  binding  upon  the  parties  to 
it.  A contract  by  a board  of  commis- 
sioners , the  duration  of  which  extends 
beyond  the  term  of  service  of  its  then 
members,  is  not,  therefore,  invalid 
for  that  reason. • 

#*#****■* 

*We  regard  said  case  of  Manley  v.  Scott 
as  in  point  and  as  being  soundly  reasoned. 
The  county  court,  as  we  have  3&id,  is  a 
continuous  body.  It  represents  and  acts 
for  the  county.  In  making  contracts  it 
may  be  said  to  be  the  county.  Many  con- 
tracts, proper  enough  and  reasonable  as 
to  the  time  of  performance,  can  be  con- 
ceived which,  of  necessity,  could  not  be 
fully  performed  during  the  incumbency  of 
all  of  the  judges  in  office  at  the  time 
such  contracts  were  made.  To  hold  such 
contracts  invalid  and  the  court  power- 
less to  make  them  simply  because  some 
members  of  the  court  ceased  to  be  members 
thereof  before  expiration  of  the  period 
for  which  the  contract  waa  made  might, 
and  in  many  instances  doubtless  would, 
put  the  county  at  disadvantage  and  loss 
in  making  contracts  essential  to  the  safe, 
prudent,  and  economical  management  of  its 
affairs.  * * * " 
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The  Stoddard  County  case  sets  out  the  law  as  it 
is  to  be  followed  in  this  atate. 


CONCLUSION. 

We  ere,  therefore,  of  the  opinion  that  the  present 
county  court  is  bound  by .the  contract  of  appointment  of 
the  superintendent  of  the  poor  farm  made  by  the  former 
county  court  in  March,  1938,  provided  there  was  no  fraud 
or  collusion  between  the  parties  to  the  oontract. 

Reape ctfully  submitted 


TYRE  W.  3URT0N 

Assistant  Attorney  General 


APPROVED* 


j.  a.  n vm 

(Acting)  Attorney  General 


TWBiDA 


OFFICERS:  Excess  fees  - recovery 
may  be  had. 


January  26th,  1939. 


Honorable  Noah  Bell, 
Presiding  Judge, 
Oregon  County  Court, 
Alton,  Missouri. 

Bear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
January  17,  1939,  requesting  our  opinion  on  the  follow- 
ing questions: 


"No.  1.  The  sheriff  is  olaiming 
fees  for  days  the  County  Court  was  out 
taking  up  right  of  way,  (Court  in  Vaca- 
tion). Is  he  entitled  to  pay  for  these 
days?  If  so,  does  it  outlaw,  and  how 
long  before  it  does? 

No.  2.  The  ex-sheriff  drew  fees  as 
a member  of  Board  of  Equalization.  Can 
those  fees  be  recovered  by  the  County? 

’.Vi  11  that  outlaw  and  if  so  in  what  time? 

No.  3.  The  last  six  months  of 
1933  and  all  of  1934  the  Sheriff  drew 
about  ^52.00  more  than  the  law  allowed  for 
taking  each  patient  to  insane  hospital. 

Can  that  be  recovered  at  this  time?" 


In  answer  to  your  first  question,  we  are  enclosing 
a copy  of  an  opinion  rendered,  on  August  15,  1938,  to  L. 

L.  Robinson,  Chamois,  Missouri,  in  which  it  is  held;  that 
the  sheriff  is  only  required  to  be  in  attendance  upon  the 
courts  of  record  in  his  county  when  said  courts  are  in 
session;  that  he  is  only  to  be  paid  for  actual  attendance 
upon  the  oourt  at  the  time  it  is  in  session. 
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We  shall  treat  your  remaining  questions 

together. 

Section  9811,  R.  S,  Mo.,  1929,  is  in  part 
as  follows: 


" There  shall  be  in  each  county 
in  this  state,  except  the  city  of  St. 
Louis,  a county  board  of  equalization, 
which  board  shall  consist  of  the  county 
clerk,  who  shall  be  secretary  cf  the 
3ome,  but  have  no  vote,  the  oounty  sur- 
veyor, the  Judges  of  the  county  court, 
and  the  oounty  assessor,  which  board 
shall  meet  at  the  office  of  the  oounty 
clerk  on  the  first  Monday  in  April  of 
each  year:  Provided,  that  in  any  county 
having  adopted  township  organization, 
the  sheriff  of  said  county  shall  be  a 
member  of  said  board  of  equalization: 
Provided  further,  thet  in  counties 
containing  a population  Of  more  than 
seventy  thousand,  such  board  shall 
meet  upon  the  first  Monday  of  larch 
in  each  year.” 


Under  this  statute  the  sheriff  in  counties  not 
under  township  organization  (Oregon  County  being  such), 
not  being  a member  of  the  Board  of  Equalization,  is  not 
entitled  to  the  fee  granted  to  members  of  said  board. 

The  last  question  does  not  ask  for  our  opinion 
on  the  legality  of  the  fees  received  by  the  sheriff  for 
transporting  patients  to  state  hospitals,  so  we  useume 
that  you  are  satisfied  that  the  amount  received  was 
excessive. 


Thus,  we  have  the  sheriff  receiving  fees,  in 
one  instanoe,  to  which  he  had  no  right,  and  in  the  other, 
fees  which  were  in  excess  to  that  which  the  law  allowed. 
In  this  situation,  the  question  before  us  is:  lay  said 
sums,  which  we  assume  were  paid  to  the  sheriff  under  mis- 
take of  law,  be  recovered  from  the  sheriff,  and  if  so, 
are  they  barred  by  the  statute  of  limitations? 

The  authorities  are  in  dispute  on  the  answer  to 
this  proposition. 
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In  State  ex  rel,  Scotland  Co.  v.  Swing 
116  Lo.  129,  (Div.  1),  a county  collector  had  received 
commissions  in  excess  of  that  which  the  law  permitted, 
on  attempt  being  made  to  recover  said  excess,  it  was 
shown  that  the  collector  had  made  his  settlement  with 
the  county  court,  receiving  the  court’s  approval  of  the 
fees  received.  They  held  the  settlement  not  to  have  the 
conclusiveness  of  judgments,  ai^d  said  1.  c.  136: 


"The  final  inquiry  then  is 
whether  these  settlements,  giving 
them  only  the  force  of  settlements 
between  individuals,  can  be  avoided 
on  account  of  an  error  of  law  com- 
mitted by  the  county  court,  and  the 
commissions  voluntarily  paid,  or 
allowed,  which  comes  to  the  same 
thing,  recovered  back.  The  rule  is 
that  a settlement  can  only  be  opened 
for  fraud  or  for  errors  or  mistakes 
of  fact,  Loore  v.  1 cCullough,  8 Mo* 
401;  Kronerberger  v.  Bintz,  56  Mo, 
122;  Quinlan  v.  Keiser,  66  &o.  603. 

further  at  1.  c.  138,  the  court  said: 


"The  supreme  court  of  Indiana 
denied  a county  the  right  to  recover 
back  excessive  fees  which  had  been 
allowed  a treasurer  by  the  county 
commissioners,  under  circumstances 
very  similar  to  those  disclosed  in 
this  case.  The  court  held  that  the  money 
was  voluntarily  paid,  upon  a mistake 
of  law,  and  without  fraud  or  mistake 
of  fact;  and  in  ordinary  cases,  in 
transactions  between  individuals, 
money  this  paid  could  not  be  recovered 
back.  The  court  held  further  that 
the  commissioners  having  authority 
to  make  the  settlment  in  behalf  of 
the  county,  it  could  not  be  impeached. 
Snelson  v.  ota^e,  16  Ind.  31. 


In  State  ex  rel,  v.  Shipman,  125  i o.  436  (Jiv.2) 
a situation  the  same  as  in  the  preceding  case  existed. 

The  court  adhered  to  the  Swing  case,  and  said; 
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"This  question  has  been  recently 
decided  by  division  number  one  of 
this  court  in  State  ex  rel.  v. 

Ewing,  116  Vo,  129,  in  which  it  was 
held  that,  in  the  absence  of  fraud, 
collusion  or  mistake  of  fact,  the  settle- 
ment made  by  a collector  with  the 
county  court  was  binding  on  the  county. 

We  have  considered  the  argument 
of  counsel  for  the  county,  calling  in 
question  that  decision,  but  we  are  satis- 
fied that  it  announces  correct  principles, 
and  approve  it." 


This  ruling  was  followed  in  State  ex  rel,  v. 
Hawkins,  169  lio.  615  (Div.  2).  Again  in  State  ex  rel,  v. 
Sanderson,  336  Vo,  114,  118  (Div.  2),  the  court  held  the 
same  by  saying: 


"The  annual  settlement,  which  is 
required  to  be  made,  is  recognized  by 
law  as  something  more  than  a mere  re- 
port of  the  collector  of  the  amounts 
collected  and  taxes  remaining  delin- 
quent. It  partakes  of  the  nature  of  a 
settlement  of  the  collector's  accounts 
with  the  county  and  State.  The  county 
court  has  been  designated  by  the  Legis- 
lature as  the  agency  to  represent  the 
State  and  county.  It  was  held  in  State 
ex  rel  v.  Shipman,  125  Mo.  436,  28  3.  W. 
842,  and  State  ex  rel.  v.  -.wing,  116  Wo. 
129,  22  3.  W.  476,  that  in  the  absence 
of  fraud,  collusion  or  mistake  of  fact, 
settlements  made  by  a county  collector 
were  binding  on  the  county.  It  was  held 
that  excessive  commissions  paid  to  the 
collector  in  those  oases  oould  not  be 
recovered  because  they  were  paid  under 
a mistake  of  law.  On  the  same  theory 
a collector  was  denied  redress  where  he 
had  been  paid  a leas  commission  than  per- 
mitted by  law.  (Hethcock  v.  Crawford 
County,  200  to.  170,  98  S.  W.  582.) 
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The  ruling  was  subsequently  affirmed  in 
State  ex  rel,  v.  Thompson,  337  Vo.  326,  335  by  the 
court  en  banc,  where,  quoting  from  another  case,  the 
court  stated: 


"It  is  settled  law  that  settlements 
made  between  a county  collector  and  the 
county  court  do  not  have  the  force  and 
effect  of  a judgment  and  are  not  res 
adjudicata.  In  making  such  settlements 
the  county  court  acts  as  a public  accoun- 
tant or  financial  agent  of  the  county, 
and  settlements  so  made  amount  to  no  more 
than  an  accounting  between  the  principal 
and  agent,  or  a settlement  between  indi- 
viduals, and  may  be  inquired  into  and 
corrected  or  set  aside  on  the  ground  of 
fraud  or  mistake  of  fact.  (Stute  ex  rel, 
Scotland  County  v.  Jwing,  116  ho.  129, 

136,  22  S.  W,  476;  State  ex  rel,  Lawrence 
County  v.  Shipman,  125  Vo.  436,  28  S.  W. 

842." 

The  group  of  cases  above  oited  refuse  the  right 
to  recover  excess  fee  on  the  ground  that  a mistake  of  law 
cannot  be  corrected  or  set  aside,  and  that  tills  can  only 
be  done  for  fraud  or  mistake  of  fact.  In  other  words,  the 
county  courts  mistake  of  law  cannot  be  corrected. 

On  the  other  hand,  there  is  the  case  of  Lamar 
Township  v.  City  of  Lamar,  261  Vo.  171,  183  (Div.  2). 

In  this  case  the  township  collector  paid  over  certain 
taxes  collected  by  him  to  the  city  treasurer,  when  the 
city  had  no  right  the. eto,  and  such  payment  was  a mistake 
of  law.  On  this  question  the  court  said: 

"The  payments  having  been  so  made , can  the 
plaintiff  recover  the  money  by  action 
at  law?  The  authorities  are  not  uniform 
on  this  question,  and  in  the  judgment  of 
the  court  it  is  the  most  doubtful  question 
involved  in  the  case.  As  between  individuals, 
payments  under  a mistake  of  law  cannot  be 
recovered.  The  court  has  examined  the  au- 
thorities cited  in  briefs  of  counsel,  and 
has  reached  the  conclusion  that,  in  Mis- 
souri and  in  the  beist  reasoned  oases  elsewhere, 
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municipalities  constitute  an  excep- 
tion to  the  general  rule.  The  case 
of  Morrow  v.  Surber,  97  Mo.  1.  c.  161, 
clearly  recognizes  the  exception  to 
the  general  rule  and  is  much  in  point. 

The  oase  of  Sohell^City  v.  Aumsey  1'fg. 
Co.,  39  Mo.  App.  £64,  cited  by  defen- 
dant’s counsel,  supports  the  oontentidn 
that  payments  under  mistake  of  law 
cannot  be  recovered  baok.  The  facts 
in  this  case,  without  the  application 
of  this  rule,  clearly  warrants  the 
decision  on  the  recognized  rule  that 
a municipality  cannot  accept  the  benefits 
of  a void  contrect  and  retain  them  and 
recover  back  the  consideration  paid. 

This  principle  was  recognized  in  the 
case  of  Aurora  Water  Co.  v.  aurora 
129,  V.Om  1.  c.  574,  in  a very  able 
opinion  by  Judge  Sherwood.  In  other 
words,  municipalities  will  not  be  per- 
mitted to  ignore  every  principle  of 
common  honesty,  even  though  their 
officers  do  exceed  their  authority 
under  the  lew  in  dealing  with  the  pub- 
lic. In  the  Schell  City  case  the  of- 
ficers of  the  city  bought  machinery 
from  the  defendant  a d paid  part  of  the 
purchase  price.  The  contract  of  pur- 
chase was  held  void,  being  unauthorized 
by  law.  Thereupon  the  city  while  re- 
taining the  fruits  of  the  contract, 
brought  suit  to  reoover  back  the  money 
paid  on  the  contract,  and  the  Court 
of  appeals  denied  the  right  to  recover 
back  the  money  paid  on  the  contract 
and  based  their  opinion  on  the  general 
rule  that  money  paid  under  a mistake 
of  law  cannot  be  recovered  back.  But 
reading  that  case  in  connection  with 
Sparks  v.  Jasper  County,  213  Mo.  £37, 
it  will  be  seen  that  the  case  is  only 
treated  as  authority  for  the  proposi- 
tion that  municipal  corporations  can- 
not retain  property  bought  on  a valid 
contract  and  recover  baok  the  consi- 
deration paid  for  it.  The  language  of 

the  court  in  Ada  County  v.  (Jess,  4 
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Idaho,  611,  appeals  to  this  court 
as  a correct  statement  of  the  law. 

That  court,  among  other  things,  says: 
3ome  authorities  go  so  far  as  to 
hold  that  payments  of  public  moneys 
under  mistake  of  law  oannot  be  re- 
covered back.  The  dootrine  is  so 
repugnant  to  every  principle  of  jus- 
tice and  common  honesty  that  the 
latter  cases  do  not,  by  their  reason- 
ing, commend  themselves  to  this  court. 
We  cannot  consent  to  oarry  the  doc- 
trine beyond  settlements  between  in- 
dividuals. 

"A  settlement  made  by  an  indi- 
vidual and  a corporation  binds  the 
individual  and  these  cases  have  caused 
some  misundeiwtandings  as  to  the  law. 
The  oourt  holds  that  the  public  money 
of  municipal  corporations  paid  out  by 
its  officers  under  a mistake  of  law 
can  be  recovered  back  at  the  suit  of 
such  corporation. " 


further  at  1.  c.  186,  the  court  had  this  to  say: 


"The  serious  question  and  the 
one  as  to  which  appellant  most  earnestly 
and  strenuously  contends,  is  whether  the 
rule  that  money  paid  without  protest  hr 
duress,  under  a mistake  of  law,  oannot 
be  recovered,  applies  as  between  offioers 
of  municipal  corporations  dealing  with 
the  money  and  the  property  of  the  pub- 
lic. That  individuals  may  not  recover 
money  so  paid,  absent  fraud,  protest  or 
duress,  is  too  well  settled  for  argument. 
(Needles  v.  Burk,  81  Lo.  569;  Savings 
Institution  v.  inslin,  46  to.  200;  Camp- 
bell v.  Clark  44  t.o.  A pi  249).  Likev.ise 
in  other  jurisdictions  this  rule  so  far 
as  it  applies  to  individuals,  sui  juris, 
dialing  with  their  own  property,  is  well 
nigh  without  exception.  (30  Cyc.  1313, 
and  cases  cited).  The  reason  for  the 


Hon.  Noah  Bell 


8 - 


January  26th,  1939 


rule  as  between  Individuals  (which 
while  sometimes  provocative  of 
great  miscarriages  of  justice,  and 
while  largely  predicated  upon  ex- 
pediency) is  yet  bottomed  upon  some 
considerations  which  are  logical 
and  well  settled.  Among  these  (but 
when  wrong  is  being  done,  clearly  not 
chief  among  these),  is  the  maxim 
ignorantia  legis  neminem  excusat. 

Likewise  the  rule  touches  nearly  upon 
the  doctrines  of  acoord  and  satisfaction, 
and  of  estoppel;  as  also  upon  the 
rule  forbidding  the  unsettling  of 
things  settled  and  thereby  distur- 
bing repose  by  clamorous  litigation. 

Other  maxims,  e.  g.  volenti  non  fit 
injuria,  have  likewise  been  invoked; 
but  confessedly  even  among  Individuals, 
unless  the  peculiar  facts  of  the  case 
also  warr:  nts  the  application  of  the  rule 
ex  aequo  et  bono,  there  is  little  logic 
and  less  of  honesty  in  putting  it  upon 
such  an  excuse.  The  best  that  may  be 
said  of  the  rule  even  as  applied  to 
individuals,  is  that  it  is  a handy 
ruly  to  apply  in  those  rare  cases  where 
the  application  of  it  prevents  gro«s 
injustice.  (See,  argunnao,  sohell  City 
v.  Rumsey  Kfg.  Co.,  39  to.  App.  £64.) 

Certainly  in  a case  like  this  of 
dealing  between  public  officers  with 
the  public’s  money,  no  excuse  for  in- 
voking this  rule  can  be  found  in  logic, 
nor  in  our  opinion  can  such  excuse  be 
found  in  the . decided  cases.  The  rule 
in  suoh  case  is  thus  stated  in  30  Cyc. 
1315:  "Although  there  are  cases  hold- 

ing the  contrary,  the  better  rule  seems 
to  be  that  payments  by  a public  offioer 
by  mistake  of  law,  expe dally  when  made 
to  another  officer,  may  be  recovered 
back."  (^.da  County  v.  Gess,  4 Idaho, 

611;  Heath  v.  Albrook,  123,  Iowa,  559; 
Ellis  v.  State  Auditors,  107  Uich.  528; 
Allegheny  #o.  v.  Grier,  179  Pa.  St.  639; 
State  v.  Young,  134  Iowa,  505;  JicElrath 
v.  United  States,  1£  Ct.  Cl.  201.)" 


Hon.  Noah  Dell 


9 


January  D6th,  1939 


aid  at  1.  c.  189  the  court  said: 


’’Officers  are  creatures  of  the 
law,  whose  duties  are  usually  fully 
provided  for  by  statute.  In  a way 
they  are  agent3,  but  they  are  never 
general  agents,  in  the  3ense  that 
they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they 
are  absolutely  free  to  follow  their 
own  volition.  Persons  dealing  with 
them  do  so  always  with  full  knowledge 
of  the  limitations  of  their  agency 
and  of  the  laws  which,  prescribing 
their  duties,  hedge  them  about.  They 
are  trustees  as  to  the  public  money 
whioh  comes  to  their  hands.  The 
rules  which  govern  this  trust  are  the 
law  pursuant  to  which  the  money  is  paid 
to  them  and  the  law  by  which  they  in 
turn  pay  it  out.  Manifestly,  none  of 
the  reasons  which  operate  to  render 
recovery  of  money  voluntarily  paid 
under  a mistake  of  law  by  a private 
person,  applies  to  an  officer.  The 
law  which  fixes  his  duties  is  his 
power  of  attorney;  if  he  neglect  to 
follow  it,  his  cestui  que  trust  ought 
not  to  suffer.  In  fact,  public  policy 
requires  that  a _1  officers  be  required 
to  perform  their  duties  within  the 
strict  limits  of  their  legel  authority. 

"Neither,  so  far  as  oounsel  have 
invited  our  attention  or  we  have  been  able 
to  find,  is  this  view  in  confliot  with 
anything  which  has  been  ruled  by  us  in 
this  Jtate.  The  case  of  Ichell  City  v. 
humsey  Lfg.  Co. , 39  Mo.  App.  £64,  ap- 
plies a different  rule.  But  there  were 
among  the  facts  there  held  in  Judgment 
a peculiar  condition  of  estoppel  exis- 
ting, which  fairly  distinguishes  that 
case  from  this.  Besides,  that  was  not 
a case  where  one  officer  of  a munici- 
pality was  dealing  with  another  officer 
of  another  municipality;  there  a muni- 
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clpallty  was  dealing  with  a private 
business  corporation.  Concededly, 
however,  the  bro  d rule  laid  down 
largely  by  dictum  in  that  case  is 
not  in  harmony  with  the  views  we 
are  now  here  holding.  In  Campbell 
v.  Clark,  44  Ho.  Appeal  249,  the 
rule  here  urged  was  approved. 

"The  case  of  Horrow  V.  Burber, 

97  Ho.  155,  is  in  accord  with  what 
we  here  hold,  though  the  court  there 
went  beyond  the  precise  point  up 
for  ruling, 'in  order  to  say  that 
upon  the  facts  there  a private  in- 
dividual even  would  have  been  entitled 
to  recover.  Upon  the  two  points 
touching  the  rule  as  it  affects  a 
public  officer,  and  as  it  affects  a 
private  person,  the  court  said  in 
that  case: 

"3uch  a mistake  as  is  here  des- 
cribed furnishes  ground  for  recovery 
of  the  money  in  this  aotion.  The 
plaintiff  is  the  custodian  of  the 
county  funds  and  sues  here  in  his 
official  capacity.  He  is  agent  of 
the  county  for  the  purposes  defined 
by  law,  and  the  public  is  bound  to 
take  notice  of  the  limitations  of 
his  agency.  He  cannot  give  away 
county  funds  or  disburse  them  con- 
trary to  law.  Any  such  disbursement 
is  entirely  invalid.  If  this  case  were 
between  priviate  citizens,  the  un- 
disputed facts  would  support  the  judg- 
ment given  by  the  circuit  court  under 
the  settled  law  of  this  state.  (Colum- 
bus Ins.  Co.  v.  Walsh,  18  Ho.  229; 
Koontz  v.  Bank,  51  Ho.  275)." 
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The  court  in  this  case  (1.  c.  190)  sharply 
criticized  the  holdings  in  the  is'wing,  Shipman  and  Hawkins 
cases,  supra,  but  distinguished  them  rather  than  over- 
ruling. The  distinguishing  point  was,  so  the  court  said, 
there  was  no  settlement  to  contend  with  in  that  case 
(Lamar  Township  Case). 

In  State  ex  rel.  v.  Scott,  270  Mo.  146, 

153  (Div.  1),  a case  in  which  the  county  cleric  charged  lees 
for  work  he  had  not  done,  but  before  the  institution  of 
the  suit  concerning  said  charge  he  did  perform  the  work. 

The  plaintiff  contended  that  the  work  even  though  done, 
was  not  done  at  the  time  required,  and  for  that  reason 
plaintiff  ought  to  recover.  The  court  held  against  this 
contention,  but  said: 


"It  is  suggested  by  defendant 
that  if  the  money  was  honestly  paid, 
and  leoeived  with  a full  knowledge  on 
the  part  of  the  officers  of  the  State 
of  all  the  circumstances,  it  was  paid 
under  mistake  of  law,  and  cannot, 
therefore,  be  recovered  back.  We  do 
not  think  this  rule  is  applicable  to 
this  transaction.  All  the  participants 
were  officers,  each  acting  solely  in  his 
offioial  capacity.  Vhen  one  assumes  to 
represent  the  State  in  the  disposition 
of  the  people’s  money,  he  and  those 
dealing  with  him  must  look  to  the  law 
for  his  authority;  and  no  subsequent  act 
of  approval,  acquiescence  or  settlement 
non- judicial  in  character,  can  operate 
to  extend  that  authority  over  an  un- 
lawful act." 


In  State  ex  rel.  v.  Hackman,  265  S.  W. 

532  (Mo.  Supreme  en  banc) , the  court  had  this  to  say, 
1.  c.  536: 


"In  State  ex  rel.  Barker  v. 
Soott,  270  Lo.  146,  192,  S.  W.  90, 
where  a clerk  of  the  county  court 
wrongfully  certified  that  ne  had  ex- 
tended certain  taxes,  and  had  been 
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paid  therefor  by  the  state  before 
such  work  wu3  done,  it  was  held 
' that  the  state  could  recover  money 
so  paid  out  under  a mistake  of  law. 
But  such  recovery  was  not  allowed  in 
that  case,  because  the  work  was  sub- 
sequently done  by  the  clerk.  How- 
ever, the  right  tc  recover  money  paid 
out  under  mistake  of  law  under  such 
circumstances  was  clearly  recognized. 

"The  ?ame  rule  had  previously 
been  laid  down  in  Lamar  Township  v. 
Lamar,  261  Vo.  171,  169  S.  W.  12, 

Ann.  Cas.  1916D,  740." 


Thus  we  have  two  lines  of  ruling  which  seem 
to  be  hopelessly  in  conflict  with  each  other.  The 
latter  line  / represented  by  the  Lamar  Township  case 
criticizes  che  principal  cases  in  the  other  line  and 
establishes  that  recovery  oan  be  had,  aven  though  there 
exists  a mistake  of  law#  The  latter  cases  while  not 
overuling  the  rule  laid  down  in  the  .Swing,  Bhipman  and 
Hawkins  oases  distinguishes  them  because  there  the 
officers  had  had  a settlement  with  the  county  court. 

Yet,  in  the  Thompson  case,  it  was  held  that  these 
settlements  are  not  conclusive,  but  the  court  there  went 
back  to  the  holding  that  for  mistake  of  law  they  could 
not  be  inquired  into. 

The  latest  expression  of  the  court  is  found 
in  State  v.  Gomer,  101  S.  W.  (2d),  57,  69  ( lio.  Sup.  Oiv.l). 
There  the  question  involved  was  one  concerning  what  com- 
pensation a county  assessor  should  receive.  The  court 
settled  that  question,  but  because  the  state fs  evidence 
wqs  such  that  the  amount  due  could  not  be  ascertained  re- 
fused to  pass  upon  the  right  to  recover  any  excess  fees 
received  by  the  assessor.  The  court  said  however: 
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"Nevertheless,  we  do  not  mean  to 
hold  that  an  assessor  or  any  other 
officer  Is  entitled  to  keep  more 
than  he  Is  allowed  to  collect  by  law 
for  his  services  even  If  overpayment 
Is  due  to  an  honest  mistake  of  law: 
that  question  Is  not  presented  by  this 
record  because  it  cannot  be  determined 
the:efrom  what  this  assessor  was  paid 
or  was  entitled  to  be  paid.  See  note 
Amu  Cas.  1915B,  811;  otate  v.  Young, 
134  Iowa,  505,  110  N.  W.  292,  13  Ann. 
Cas.  545,  and  cases  citpd." 


The  authorities  pointed  to  by  the  court  in  the 
Gomer  case  throw  a very  different  light  on  the  right  of  the 
county  to  recover  excess  fees.  The  young  case  in  110 
N.  V.  292,  13  Ann.  Cas.  345  (Iowa)  was  one  in  which  it 
was  contended  that  the  State  Binder  { an  officer  in  that 
State),  had  received  pay  far  in  excess  of  that  to  which  he 
was  entitled  for  binding  various  state  publications.  The 
statute  required  certain  publications  to  be  "stitched" 
and  others  to  be  "sewed"  and  the  fees  were  governed  ac- 
cordingly. The  binder  stitched  some  documents  which  3hould 
have  been  sewed, and  charged  and  received  the  higher  compen- 
sation allowed  for  stitching.  The  court,  in  deciding  this 
case,  pointed  out  the  statute  pertaining  to  the  duties  of 
the  secretary  of  State  in  this  respect  and  stated  that  it 
did  not  give  the  Secretary  of  the  State  authority  "to  fix 
the  compensation  or  reclassify  the  reports  and  other  docu- 
ments to  be  bound.  In  so  far  as  he  is  called  upon  to 
audit  the  accounts  of  the  state  binder  as  presented,  he  acts 
in  a ministerial  capacity,  and  makes  the  pomputation  and 
executes  the  certificate  merely  to  enable  the  binder  to 
draw  his  compensation."  The  court  then  commented  that  the 
secretary  of  State’s  duties  were  comparable  to  that  of  a 
County  Board  of  Buoervision  and  stated  ( 1.  c.  Ann.  Cas. 

347'  : 
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"The  finding  of  such  bodies  is  in 
no  sense  an  adjudication,  to  be 
regarded  as  res  adjudicate.  The  al- 
lowance of  a claim  presented  is  in 
the  nature  of  settlement  between  in- 
dividuals and  is  accorded  no  greater 
effect.  Poweshiek  County  v.  Stanley, 

9 la.  511.  xind,  in  the  absence  of 
fr-ud  or  mistake,  the  allowance  of  a 
claim  by  such  body  can  no  more  be  set 
eside  than  an  adjustment  of  different 
items  between  individuals.  Poweshiek 
County  v.  Stanley,  supra;  Commissioner’s 
Ct.  v.  Loore,  S3  nla.  25.  iiven  to  be 
accorded  suoh  effect  as  will  hereafter 
appear,  the  items  allowed  must  be  suoh 
as  might  have  been  considered  by  the 
board  or  council,  and,  if  prohibiten 
by  law,  the  municipality  will  not  be 
bound  by  the  action  of  its  agents." 


Purther  at  1.  c.  348,  the  court  said: 


"It  is  conceded  that  the  secretary 
held  the  work  to  have  been  properly 
done,  and  of  this  no  complaint  is  made. 
The  contention  of  th6  state  is  that, 
though  properly  done,  the  secretary 
certified  that  the  state  binder  was  en- 
titled to  an  amount  of  compensation 
therefor  in  excess  of  the  fees  fixed 
by  law,  and  this  is  conclusively  shown 
by  the  record  before  us.  Under  these 
circumstances,  can  the  payment  of  the 
excess  to  the  state  binder  be  regarded 
as  voluntary?  '..here  the  amount  to  be 
paid  is  definitely  fixed  by  law,  as  a 
salary,  the  state  is  universally  held 
not  to  be  bound  by  a mistake  in  amount 
paid  by  the  officer  issuing  the  war- 
rant. Buch  officer  is  regarded  as 
the  trustee  or  egent  of  the  state,  and 
in  making  any  payment  other  or  in  ex- 
cess of  that  to  which  the  law  allows 
is  plainly  acting  beyond  and  outside 
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the  scope  of  his  duty;  and  this  is 
not  only  within  his  knowledge,  but 
that  of  him  with  whom  he  deals,  for 
every  one  is  presumed  to  know  the 
law.  There  is  a broad  distinction 
between  the  acts  of  a public  officer 
in  this  respect  and  the  agent  of  an 
individual  or  private  corporation. 

In  the  case  of  the  latter,  it  is 
enough  that  the  agent  be  clothed  with 
apparent  authority  and  that  third 
persons  deal  with  him  innocently. 

Then,  even  though  he  violated  his 
private  instructions,  the  principal 
is  bound.  Good  faith  requires  this 
much,  for  the  principal  has  held  him 
out  as  competent  to  act. 

But  it  is  not  so  with  public  of- 
ficers acting  in  a ministerial  capacity. 
Their  authority  is  written  in  the  sta- 
tutes. a11  men  are  charged  with  know- 
ledge of  the  extent  of  such  authority. 
Necessarily  they  must  know  when  their 
povrers  are  exceeded,  and  act  at  their 
peril.” 


The  court  after  reviewing  a number  of  cases  holding  that  such 
amounts  can  be  recovered  had  this  to  sajr,  1.  c.  348,  349: 


” There  are  decisions  holding 
that  payments  of  claims  in  mistake  of 
law  by  public  officers  may  not  be  re- 
covered; but  these  are  planted  either 
on  the  theory  that  the  allowance  of  a 
claim  is  an  adjudication,  as  Heald  v. 
Polk, County,  46  Neb.  28,  64  N.  W.  376, 
and  -ichland  County  v.  Miller,  16  3.  C. 
236,  a doctrine  which,  as  seen,  does  not 
obtain  in  this  state,  or  that  the  pay- 
ment is  voluntary.  State  v.  Bwlngf  116 
Mo.  129.223.  ¥.476;  Painter  v.  Polk 
County,  81  la.  242,  47  N.  W.  65,  25  .Am. 
St.  Hep.  489.  These  last  cases  rest  on 
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the  proposition  that  voluntary  pay- 
ments by  a public  officer  may  not  be 
distinguished  from  such  payments  by 
an  individual.  See  Kraft  v.  Keokuk, 

14  la.  86;  ^hlers  v.  Kctherville,  130 
la.  272,  104  N.  W.  453.  This  is  not 
so,  as  was  clearly  pointed  out  in 
Heath  v.  Albrook,  supra,  in  overruling 
Painter  v.  Polk  County,  supra;  for  the 
individual  acts  for  himself,  and  no 
question  of  exceeding  his  authority  is 
involved  when  he  makes  payment  to  an 
officer  or  other  person,  Koney  cannot 
be  taken  from  the  public  treasury  law- 
fully, save  for  the  purposes  and  in 
amounts  as  directed  by  statute,  and  the 
officer,  in  doing. so,  apt a,  not  for 
himself,  but  in  behalf  of  the  public; 
and  if  he  does  so  in  violation  of  law 
he  necessarily  exceeds  his  authority, 
and  the  public  is  nc  more  bound  by  his 
act  than  is  any  principal  by  the  un- 
authorized act  of  his  agent.  It  is  to 
be  noticed  that  the  opinion  in  the 
Painter  case  was  based  on  a deoision 
of  the  Supreme  Court  of  the  United 
States  w ich  expressly  recognized  this 
principle,  but  denied  recovery  of  a 
salary  paid  Gen.  Badeau  on  the  ground 
that  he  was  a de  facto  officer  during 
the  period  for  which  he  had  received 
it.  See  Badeau  v.  U.  S. , 130  U.  S. 

439,  9 S.  Ct.  579,  32  U.  3.  (L.  ed.)  997. 
That  case,  as  said,  was  overruled  by 
Heath  v.  Albrook,  supra,  and  all  the 
more  recent  opinions  are  to  the  effect 
that  the  rule  with  respect  to  voluntary 
payment  by  individuals  has  no  applica- 
tion, where  ministerial  officers  have 
made  illegal  payments  of  public  money 
to  public  officers.  These  proceed  upon 
the  ground  that  such  officers  are  merely 
the  agents  of  the  public,  and  in  acting 
beyond  the  scope  of  their  authority  do 
not  bind  their  principals.  In  other 
words,  the  mistake  is  the  mistake  of  the 
agent,  and  not  that  of  his  principal. 
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The  officer  may  have  thought  that 
he  had  authority  of  law  to  make  pay- 
ments or  to  execute  certificates 
upon  which  payments  should  be  made; 
but  in  this  he  was  mistaken. " 


And  in  conclusion  the  oourt  stated,  1.  c.  349,  350: 


"Cur  conclusion  rests  on  the 
general  principle  that  the  public  is 
not  bound  by  the  acts  of  its  officers 
when  outside  of  or  beyond  the  scope  of 
their  authority.  The  public  law,  of 
which  courts  and  individuals  are  bound 
to  take  notice,  and  of  which  no  party 
can  claim  ignorance,  is  the  source  of 
the  power  of  the  secretary  of  state, 
as  well  as  every  other  offloial,  defining 
such  power  with  clearness  and  certainty. 

It  does  not  clothe  him  with  authority 
to  create  any  new  claim,  or  to  amend 
statutes,  or  to  increase  the  compensa- 
tion of  any  other  officer  with  whom  his 
duties  are  connected;  and  to  support 
the  bills  he  has  certified  in  behalf 
of  the  state  binder,  resort  must  be  had, 
not  to  his  act  in  certifying,  but  to 
the  statutes  fixing  the  compensation 
to  which  the  latter  official  is  entitled. 
If  payments  have  been  made,  owing  to 
his  certificates  computing  compensation 
at  higher  rates  than  those  fixed  by  law, 
these,  to  the  extent  of  the  exoess,  cannot 
be  regarded  as  voluntary.  The  money, 
but  not  the  title  thereto,  has  been  trans- 
ferred, and  restitution  may  be  enforced 
in  an  appropriate  action,  any  other 
rule,  especially  one  which  would  coun- 
tenance the  contention  of  the  appellee 
that  a public  offioer  who  has  received 
money  from  the  publio  treasury  from 
another  public  officer  without  warrant 
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of  law  may  obviate  restoration  to 
the  owner,  the  public,  on  the  pre- 
text that  the  paying  officer  mis- 
conceived his  duty  to  the  public, 
would  encourage  official  corruption 
by  collusion  and  be  opposed  to  sound 
publio  policy.” 


This  case  illustrates,  we  think,  (see  quota- 
tion from  pp  348,  349)  the  vice  of  the  first  group  of 
Missouri  holdings.  This  is  that  it  applies  the  same 
rule,  on  mistakes  of  law,  that  exists  between  individuals. 
This  rule  oannot  apply  because  it  is  firmly  established 
in  this  state  that  a principal  cannot  be  bound  when  his 
agent  acts  beyond  the  scope  of  his  authority,  and  especially 
is  this  so  where  the  authority  of  the  agent  is  known. 

Tate  v.  hvans,  7 lo.  419;  Burnham  v.  V/illiams,  198  Ko.App. 
18.  No  citation  of  authority  is  needed  for  the  principle 
that  the  county  court  is  merely  the  county's  a;ent  and  only 
has  such  authority  that  is  conferred  upon  it  by  statute. 

The  same  is  also  true  with  respect  to  every  man  is  pre- 
sumed to  know  the  law. 

Thus,  the  sheriff  presumably  knew  that  he  was 
not  entitled  to  these  excess  fees  and  knew  that  the  county 
court  was  acting  in  excess  of  its  authority  when  they 
paid  the  same  to  him. 

The  annotator  in  13  Ann.  Cases,  351,  where  a 
number  of  cases  are  compiled  from  all  Jurisdictions,  sums 
up  their  holdings  with  this  statement: 


"On  grounds  of  public  policy, 
the  rule  as  to  voluntary  payments 
or  payments  made  under  a mistake  of 
law  is  ordinarily,  es  pointed  out  in 
the  reported  oase,  held  not  to  apply 
to  fees  or  compensation  paid  out  of 
publio  funds  to  public  officers.  In 
the  first  place,  in  as  much  as  publio 
revenues  are  trust  funds  and  minis- 
terial officers  are  trustees  for  the 
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administration  of  those  funds,  it 
is  not  within  the  scope  of  their 
authority  to  make  payments  unau- 
thorized by  law.  kills  v.  3tate 
auditors,  107  fcich.  528,  65  N.W.577; 
Jones  v.  Lucas  County,  57  Ohio  3t. 
169,  48  N.E.  882,63  Am.  St  .Hep  .7 10. 

In  the  second  plaoe,  the  fidelity 
which  public  officers  owe  to  the 
government  in  whose  services  they 
are  makes  restitution  a duty. 
Allegheny  County  v.  Grier,  179  Pa. St. 
639,  36  Atl.353.  Accordingly,  it 
is  a general  rule  that  fees  or  com- 
pensation paid  illegally  or  by  mis- 
take, out  of  public  funds,  by  minis- 
terial officers  or  boards  to  public 
officers,  or  amounts  collected  by 
public  officers  which  they  have  been 
permitted  illegally  to  retain  as  fees 
or  compensation,  may  be  recovered 
back.” 


Another  case  where  this  question  Is  discussed  is  County 
Court  of  Tyler  County  v.  Long,  77  3.  K.  28,  /-urn.  Cas. 
1915B , 808  (V/.Va.).  There  the  court  said  1.  c.  . jui. 

Cas.  811: 


"Lastly,  the  question  is  presented 
whether  the  county  court,  having  vol- 
untarily paid  these  items,  can  recover 
them  from  the  defendant?  If  private 
individmals  alone  were  involved  the 
right  would  be  very  doubtful;  indeed 
the  genrel  rule  seems  to  be  that  volun- 
tary payment,  made  by  mistake  or  ignorance 
of  lew,  but  with  full  knowledge  of  all 
the  facts,  and  not  induced  by  fraud  or 
improper  conduct  on  the  part  of  the  payee, 
sannot  be  recovered  baok.  But  this  rule, 
it  seems,  is  inapplicable  to  unauthorized 
payments  of  public  money  by  fiscal  bodies, 
such  payments  being  regarded  as  in  fact 
no  payments  and  not  voluntary  payments.” 


. ■-  ' . • 
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The  annotator  In  the  case  1.  c.  811, 
summing  up  the  cases  collected  has  stated: 


"fhe  rule  relative  to  the  re- 
covery of  payments  made  under  mistake 
of  law, is  generally  considered  to  be 
inapplicable  to  fees  or  compensation 
paid  out  of  public  funds  to  public 
officers,  and  it  is  accordingly  held, 
as  stated  in  the  reported  case,  that 
fe  s or  compensation  paid  illegally 
or  by  mistake,  out  of  public  funds, 
by  ministerial  officers  or  boards  to 
public  officers,  or  amounts  collected 
by  p blic  officers,  which  they  have  been 
permitted  illegally  to  retain  as  fees 
or  compensation,  may  be  recovered.” 


It  will  be  notioed  that  the  Missouri  authorities 
heretofore  cited  for  the  most  part,  reached  their  conclusion 
by  the  assumption  that  the  settlements  of  the  county  court 
’.vere  in  the  nature  of  judgments  which  could  not  be  inquired 
into  on  mistake  of  law,  although  they  do  not  come  right  out 
and  say  so  in  so  many  words.  But  in  tihe  Thompson  case 
(337  M«  1.  c.  335)  this  was  held  not  to  be  so.  There  the 
court  held  claim  merely  to  bi  the  same  as  settlements 
between  individuals,  but  then  held  mistakes  of  law  could 
not  be  corrected. 

A more  literal  and  exact  description  of  what 
this  function  of  the  county  court  is,  appears  in  Howe  v. 
State,  53  Miss.  57.  There  it  is  said,  concerning 
Mississippi's  Board  of  Supervisors,  comparable  to  our 
county  courts,  when  it  was  claimed  the  approval  and 
settlement  of  the  county  treasurer's  acoount  was  final, 
that: 
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"The  duties  of  the  board  are 
ministerial,  and  not  judicial,  in 
this  respect.  The  board  has  no  power 
to  decide  what  commissions  the  county 
treasurer  should  have.  The  law  fixed 
that  at  a certain  rate  per  centum  on 
receipts  and  disbursements.  It  was 
a mere  matter  of  calculation.  Th  t the 
board  considered  and  decided  that 
(the  treasurer)  was  entitled  to  greater 
commissions  than  allowed  by  law  did  not 
sanctify  his  wrong  in  claiming  it, 
did  not  change  the  law,  and  did  not 
make  the  money  in  his  hands  belonging 
to  the  county  his  money." 


The  holdings  heretofore  set  out  that  a mistake 
of  law  cannot  be  set  aside  by  the  principal  (the  public), 
vfhen  the  mistake  occurs  between  an  individual  (officer) 
and  an  agent  (county  court)  is  directly  in  conflict  with 
the  case  of  Huntsville  Trust  Co.  v.  Noel,  12  S.  W.  (2d) 
751  (ISo.  Sup.).  That  is  a case  where  a bank  failed  to 
legally  qualify  as  county  depository.  The  bank  attempted 
to  qualify,  but  for  some  reason,  (not  quite  clear  from 
the  opinion),  failed  to  do  so.  The  failure  was  in  some 
connection  with  the  bond  given  under  a statute  which  all 
parties  misconstrued.  On  this  the  court  3aid  1.  c.  754: 


"as  heretofore  stated,  all 
county  funds  are  required  by  law  to 
be  deposited  in  a county  depository. 

The  officers  of  the  county  oharged 
with  duties  relating  to  the  deposit 
of  such  funds  for  safe  keeping  are 
agents  of  limited  powers,  and  as  such 
they  have  no  authority  to  deposit  these 
public  moneys  with  any  other  than  a 
county  depository.  Now  a bank  or 
trust  company  does  not  become*  a county 
depository  merely  by  being  designated 
as  such  in  an  order  of  the  county  court; 
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it  must  qualify  as  a depository 
by  giving  the  security  prescribed 
by  section  9585.  If,  therefore, 
the  trust  company  had  not  so  quali- 
fied on  June  27,  1927,  the  deposit 
of  the  county  funds  with  it  was 
unlawful;  and  it,  in  receiving  such 
funds  under  color  of  being  a county 
depository,  wrongfully  obtained 
possession  of  them.  The  county 
moneys  so  obtained  thereupon  became, 
in  the  hands  of  the  trust  company, 
a trust  fund  by  operation  of  law. 
These  funds  entered  into,  became 
commingled  with,  and  to  that  extent 
augmented,  the  trust  company’s  assets 
as  a whole.  Such  assets  may  there- 
fore be  impressed  with  the  trust  to 
the  extent  of  the  funds  so  wrongfully 
obtained  and  commingled  with  them.” 


We  have  pointed  out  the  cases  in  this  state 
which  bear  on  this  subject.  They  are,  as  can  be  seen, 
not  uniform.  We  have  pointed  out  the  inconsistency 
of  the  rule,  that  where  the  public  money  is  concerned 
and  a mistake  of  law  exists  no  recovery  can  be  had, 
with  other  established  rules  on  principle  and  agency  and 
in  cases  involving  public  funds.  We  hate  shown  thut 
in  other  jurisdictions  such  rule  has  been  repudiated 
and  was  repudiated  in  thi3  state  in  the  La^iar  case, 
but  seemly  reinstated  in  the  Thompson  case.  The  last 
expression  of  the  court  (Gomer  case)  and  the  cases 
cited  therein  are  indicative  that  the  rule  might  have 
been  clarified  if  the  question  had  been  presented  in 
the  Gomer  case. 

Before  reaching  a conclusion  in  this  opinion, 
there  remains  the  question  of  limitations  to  be  disposed 
of.  Section  863  R.S.Mo.  1929,  covers  this  situation  and 
is  as  follows: 


Hon.  Noah  Bell 


-23  - 


January  26th,  1939 


"Within  three  years:  First,  an 
aotion  against  a sheriff,  coroner 
or  other  offioer,  upon  a liability 
incurred  by  the  doing  of  an  act  in 
his  official  capacity  and  in  virtue 
of  his  office,  or  by  the  omission 
of  an  official  duty,  including  the 
nonpayment  of  money  collected  upon 
an  execution  or  otherwise;  second, 
an  action  upon  a statute  for  a pen- 
alty or  forfeiture,  where  the  aotion 
is  given  to  the  party  aggrieved,  or 
to  such  party  and  the  state." 


In  Putnam  County  v.  Johnson  259  Mo.  1.  o.  85, 
it  is  held  that  fees  although  illegal  and  excessive, 
were  within  the  purview  of  the  above  statute  and  any 
suit  to  recover  the  same  would  be  barred  three  years 
after  the  statute  commenced  to  run,  that  is,  when  the 
illegal  fees  were  received. 


CONCLUSION 


Our  conclusion  is  that,  in  the  face  of 
decided  cased  directly  in  point  (Swing,  Shipman  and 
Hawkins  cases),  we  cannot  say  that  recoveryof  these  illegal 
fees  can  be  had,  but  we  are  impelled  to  the  decision  that 
if  this  matter  were  presented  to  the  courts,  in  the  light 
of  the  cases  we  h;  ve  reviewed  here,  that  recovery  is 
entirely  feasible. 


Respectfully  submitted, 


APPROVED : 


J.  W.  BUFFINGTON 

(acting)  Attorney  General. 


Lawrence  l.  bradley 

Assistant  attorney  General. 


LLB:RV 


BOMBING : 


Approved  form  of  information  for  destruction  of 
buildings  by  explosives. 


September  7,  1939 


Honorable  0.  C.  Beckham 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  letter  of  September  4,  1939, 
enclosing  form  of  an  information  drawn  by  you  in  the  case 
of  State  of  Missouri  v.  Isadora  Londe,  said  information, 
omitting  caption,  reading  as  follows: 


"Comes  now  G.  C.  Beckham,  Prosecuting 
Attorney  within  and  for  the  County  of 
Crawford  and  State  of  Missouri,  and  up- 
on his  official  oath  informs  the  Court 
that  in  the  township  of  Benton,  County 
of  Crawford  and  State  of  Missouri,  on 
or  about  the  7th  day  of  June,  1939,  one 
Isadore  Londe  did  then  and  there  wilfully, 
maliciously  and  feloniously  injure  a 
building,  to-wit,  a factory  building  then 
and  there  located,  the  property  of  Ddward 
F.  Wall,  A.  J.  Barnett  and  George  B.  Ham- 
ilton, trustees  for  the  Business  Men  of 
Cuba,  Missouri,  by  the  use  of  two  bombs 
composed  of  black  powder  or  other  high 
explosives  unknown  to  the  Prosecuting 
Attorney,  against  the  peace  and  dignity 
of  the  State." 


We  are  suggesting  three  minor  changes,  which  are: 

1.  That  the  building  be  described  more  exactly, 
both  as  to  composition  and  location. 

2.  That  said  building  be  described  as  the  property 
of  the  proper  trustees  by  virtue  of  their  offices 
as  trustees  of  the  business  men  of  Cuba,  and  you 
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should  set  out  the  nature  of  the  organization, 
whether  a corporation  or  co-partnership. 

3,  We  are  suggesting  that  you  omit  any  descrip- 
tion of  the  contents  of  the  bombs  used  since  the 
statute  does  not  require  it  and  since  you  possibly 
would  have  same  difficulty  in  proving  the  exact 
contents.  The  word  "bomb”  is  defined  in  the  Laws 
of  Missouri,  1935,  at  page  226,  which,  we  believe, 
will  cover  any  imaginable  device  which  could  have 
been  used  by  the  offender  in  your  case. 

We  are  unable  to  find  any  cases  in  which  an  information 
for  bombing  is  set  out,  but  are  suggesting  the  following  form: 


"Comes  now  G.  C.  Beckham,  Prosecuting 
Attorney  within  and  for  the  County  of 
Crawford  and  State  of  Missouri,  and  up- 
on his  official  oath  informs  the  court 
that  in  the  Township  of  Benton,  County 
of  Crawford  and  State  of  Missouri,  on 
or  about  the  7th  day  of  June,  1939,  one 
Isadora  Londe  did  then  and  there  wilfully, 
maliciously,  unlawfully  and  feloniously 
injure  a building,  to-wit,  a factory 
building  composed  of  (brick,  wood,  stone 
or  other  materials)  located  on  the  follow- 
ing described  real  estate,  situated  in 
the  Town  of  Cuba,  County  of  Crawford  and 
State  of  Missouri)  (give  legal  descrip- 
tion of  real  estate  on  vftiioh  building  is 
looated)  the  said  building  being  the  prop- 
erty of  Edward  F.  Wall,  A.  J.  Barnett  and 
George  B.  Hamilton  by  virtue  of  their  of- 
fices as  trustees  for  the  business  men  of 
Cuba,  Missouri,  (state  whether  a corpora- 
tion or  co-partnership)  by  the  use  of  two 
(2)  bombs,  against  the  peace  and  dignity 
of  the  State. ” 
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We  believe  that  the  above  form  of  information  fully 
complies  with  the  statute  and  seta  out  all  necessary  re- 
quirements. 


Respectfully  submitted. 


ROBERT  L.  HYLER 

Assistant  Attorney  General 

APPROVED* 


if.-Y.~moR 

(Acting)  Attorney  General 
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COMMISSION : 


Agents  are  entitled  to  certain  fees  under 
Section  8287  for  making  arrests. 


October  10,  1939 


Mr.  G.  C . Beckham 
Prosecuting  Attorney 
Crawford  County 
Steelvllle,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
September  19,  1939,  which  is  as  follows: 


"The  various  Conservation  agents  opera- 
ting over  the  State  have  been  instructed 
by  the  State  Conservation  Commission 
that  they  are  entitled  to  collect  a fee 
of  $3.00  for  each  person  they  arrest 
and  who  is  convicted  of  violating  the 
fish  and  game  laws,  said  $3.00  to  be 
taxes  as  costs  and  retained  by  the  agent 
individually.  Will  you  kindly  give  me 
your  opinion  as  to  whether  or  not  that 
said  $3.00  should  be  taxes  as  costs, 
and  if  so  is  the  Conservation  agent 
entitled  to  retain  it  in  Ms  individual 
capacity?" 


Section  8287,  R.  S.  Mo.  1929,  provides: 


"When  an  arrest  for  a violation  of  this 
article  is  made  by  any  commissioner 
and  the  defendant  is  convicted,  there 
shall  be  taxed  as  costs  in  favor  of 
such  commissioner  making  the  arrest  the 
same  fees  as  a constable  is  entitled  to 
in  a case  of  misdemeanor,  and,  if  col- 
lected from  the  defendant,  shall  be  paid 
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over  to  such  a commissioner,  and 
shall  be  his  personal  perquisite,  for 
which  he  need  not  account,  but  no 
fees  shall  be  allowed  in  case  of 
acquittal,  nor  shall  any  county  or 
the  city  of  St.  Louis  be  liable  for  such 
fees  in  any  event." 


In  Laws  1937,  page  614,  there  appears  the  Constitu- 
tional Amendment  creating  the  Conservation  Commission 
and  defining  its  powers.  Of  this  amendment,  it  is  said 
in  Marsh  v.  Bartlett  121  S.  W.  (2nd)  l.c.  744,  "There 
can  be  no  question  but  that  the  Amendment  in  express 
terms  repealed  all  existing  laws  Inconsistent  therewith." 

Section  8287,  supra,  was  in  existence  at  the  time  the 
above  amendment  was  adopted,  thus  we  must  determine  if 
said  section  is  inconsistent  with  the  amendment  creating 
the  Conservation  Commission. 

i 

By  said  amendment  the  "control,  management,  restora- 
tion, conservation  and  regulation"  of  all  wild  life  resources 
of  the  State  is  vested  in  the  Conservation  Contrissior;.  Sec- 
tion 8287,  supra,  merely  gives  certain  lees  to  a game  war- 
den for  the  performance  of  his  duties.  Without  further 
discussion  of  the  point,  we  do  not  see  how  a statute  grant- 
ing a fee  can  in  any  way  be  inconsistent  with  the  control, 
management,  eto.,  of  the  wild  life  resources  of  the  state 
that  is  vested  by  said  amendment  in  the  Conservation  Com- 
mission. Said  section  not  being  inconsistent  with  said 
amendment  it  still  remains  a law  of  the  state. 

The  fees  that  a constable  is  entitled  to  for  his 
services  in  a misdemeanor  case  are  fixed  by  Sections  11777 
and  11791  R.  S,  Mo.  1929.  An  examinati  n of  these  sections 
does  not  disclose  that  said  officer  is  entitled  to  any 
flat  fee  of  ^.00  for  making  an  "arrest.”  The  only  pertinent 
provisions  in  said  sections  that  can  be  conceivably  con- 
strued as  applying  to  give  fees  to  these  conservation  agents 
are  found  in  Section  11777,  and  they  are  as  follows  t 


"Constables  shall  be  allowed  fees  for 
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their  services  as  follows: 

For  serving  warrant  In  any  criminal 
case,  lor  each  defenaant  v1.00 

For  taking  a criminal  to  Jail  1.00 
And  for  every  mile  traveled  In 
taking  & criminal  to  Jail  and 
returning  therefrom,  provided 
the  distance  so  traveled  be 
more  than  five  miles,  the  sum 
of,  per  mile  .10 

lor  each  mile  actually  traveled 

In  serving  any  process  .10" 

We  have  deleted  from  this  statute  other  provisions 
for  fees  that  do  not  apply  to  the  Instant  question. 

As  we  read  the  above  statute,  it  authorizes  fees  to 
be  taxed  as  costs  for  the  services  of  a conservation 
agent  in  the  following  cases  and  amounts.  (1)  If  the 
agent  makes  an  arrest  under  a warrant  there  is  to  be  taxed 
as  costs  $1.00  for  serving  that  warrant  and  tenoents 
per  mile  for  each  mile  he  actually  traveled  In  serving 
the  warrant.  (2)  If  the  agent  makes  an  arrest  without 
a warrant  (and  this  can  only  be  for  offenses  com  itted 
in  his  view)  there  Is  to  be  taxed  as  costs  $1.00  for 
taking  said  offender  to  Jail  and  ten  cents  for  each  mile 
actually  traveled  in  taking  said  offender  to  Jail  and 
the  return  therefrom,  provided  the  distance  is  over  five 
miles . 


Therefore,  wc  arc  of  the  opinion  that  in  prosecutions 
for  violation  of  the  rules  and  regulations  of  the  Conser- 
vation Comiiiaaion  where  an  agent  of  that  body  made  the 
arrest,  if  the  defendant  is  convicted  the  fees  above  men- 
tioned are  to  be  taxed  as  costs  and  if  collected  from  the 
defendant  belong  to  and  are  the  personal  perquisite  of  the 
conservation  agent. 

respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

APPROVED: 


’TV  T."mKE 

(Acting)  Attorney  General 
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MARRIAGE:  A marriage  in  Missouri  between  a man  of  twenty- one 
years  of  age  and  a woman  of  sixteen  years  of 
age  is  voidable. 


November  18,  1939 

PILED  8 

Mr.  Prank  L.  Bihlmeier 
401  Laurel  Building 
Muscatine,  Iowa 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  November  9>  1939*  which  reads  as  follows: 

"Please  advise  me  as  to  the  legal  status 
in  your  State  of  a marriage  consummated  between 
a man  of  twenty- one  years  of  age  and  a woman 
of  sixteen  years  of  age. 

"The  ceremony  was  performed  in  your  State  upon 
statements  or  affidavits  that  the  woman  was 
eighteen. 

"We  desire  to  be  advised  if  the  marriage  is 
legal  or  null  and  void  under  your  laws.  In 
your  reply,  we  would  very  much  appreciate  if 
you  would  quote  to  applicable  sections  of 
your  statutes. 

"The  above  is  for  my  guidance  in  a situation 
confronting  me  and  I,  as  well  as  our  court, 
will  appreciate  your  courtesy  in  giving  us  the 
information  and  data  as  promptly  as  possible." 

Section  2973  R«  S.  Missouri,  1929*  reads  as  follows: 

"Marriage  is  considered  in  law  as  a civil 
contract,  to  which  the  consent  of  the  parties 
capable  in  law  of  contracting  is  essential." 
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Section  374  R.  S.  Missouri  reads  as  follows: 

"All  persons  of  the  age  of  twenty- one  years 
shall  be  considered  of  full  age  for  all  pur- 
poses, except  as  otherwise  provided  by  law, 
and  until  that  age  is  attained  they  shall  be 
considered  minors.  (R.S.  1919#  sec.  370. 

Amended,  Laws  of  1921,  p.  399)." 

The  question  confronting  us  is,  briefly,  whether 
in  view  of  the  above  statutes,  the  narriage  you  describe 
in  your  set  of  facts  is  void  or  is  merely  voidable.  We 
have  been  unable  to  find  any  cases  in  this  jurisdiction 
directly  in  point  on  the  foregoing  proposition. 

In  38  C.  J.  1283-1284,  it  is  said: 

"While  in  some  states  the  age  of  consent 
as  fixed  by  the  common  law  has  been  adopted, 
in  a majority  of  Jurisdictions  it  has  been 
increased  by  statute.  Occasionally  such 
statutes  expressly  or  by  clear  inference 
provide  that  a marriage  contrary  to  their 
provisions  shall  be  absolutely  null  and  void; 
but  unless  they  show  an  unequivocal  intention 
to  abrogate  the  common-law  mile  they  will  be 
construed  as  directory  merely,  and  as  ren- 
dering a marriage  contrary  to  their  pro- 
visions not  void,  but  voidable.  * * 

There  is  language  in  the  case  of  Guthery  v.  Wetzel, 
226  S.  W.  626,  l.c.  628,  which  seems  to  indicate  that  our 
courts,  if  a situation  such  as  yours  was  presented,  would 
follow  the  general  rule  set  forth  in  Corpus  Juris.  In 
that  case  was  involved  the  problem  of  marriage  with  a 
person  of  unsound  mind,  and  the  court  said: 

"The  Legislature  in  enacting  section  8280 
and  8281,  R.  S.  1909#  has  singled  out  the 
marriages  that  are  absolutely  void  in  this 
state,  leaving,  I think,  a necessary  in- 
ference that  it  was  the  intention  that  all 
other  prohibitive  marriages  should  be  voidable 
only.  * * ." 
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The  above  language,  as  used  in  the  Guthery  case,  seems 
to  indicate  that  a marriage  such  as  that  described  by 
you,  is  not  void,  but  voidable. 

There  is  one  other  related  statute,  which  explains 
to  you  the  necessity  of  the  woman  swearing  that  she  was 
eighteen  years  of  age.  That  section  is  Section  2983  R.  S. 
Missouri,  1929*  relating  to  the  issuance  of  the  marriage 
license,  and  reads  as  follows: 

"No  recorder  shall  in  any  event  except  as 
herein  provided  issue  a license  authorizing 
the  marriage  of  any  person  under  fifteen 
years  of  age:  Provided,  however,  that  said 
license  may  be  issued  on  order  of  the  cir- 
cuit or  probate  court  of  the  county  in  which 
said  license  is  applied  for,  such  license  being 
issued  only  for  good  cause  shown  and  by  reason 
of  such  unusual  conditions  as  to  make  such 
marriage  advisable,  and  no  recorder diall  issue 
a license  authorizing  the  marriage  of  any  male 
under  the age  of  twenty-one  years  or  of  any 
female  under  the  age  of  eighteen  years,  except 
with  the  consent  of  his  or  her  father,  mother 
or  guardian,  which  consent  shall  be  given  at 
the  time,  in  writing,  stating  the  residence  of 
the  person  giving  such  consent,  signed  and  sworn 
to  before  an  officer  authorized  to  administer 
oaths.  The  recorder  shall  state  in  every  license 
whether  the  parties  applying  for  same,  one  or 
either  or  both  of  them,  are  of  age,  or  whether 
either  or  both  are  minors,  and  if  either  party 
is  a minor,  the  name  of  the  father,  mother  or 
guardian  consenting  to  such  marriage . " 

Section  2983,  supra,  was  repealed  and  reenacted  in  Laws 
of  Missouri,  1939*  page  509*  virtually  word  for  word. 

CONCLUSION 


In  view  of  the  foregoing  authorities,  our  con- 
clusion and  opinion  is  that  a marriage  consummated  in  this 
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state  between  a man  of  twenty-one  years  and  a woman  of 
sixteen  years  is  not  void,  but  voidable . 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 


APPROVED: 


TYRE  W.  BURTON 

(Acting)  Attorney-General 
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COUNTY  COURTS:  EXECUTING  CONTRACTS:  County  courts  may  appoint  agent 

SIGNING  WARRANTS:  FACSIMILE  SIGNATURES:  to  execute  contracts  or  each 

member  of  the  court  agreeing 
to  the  contract  may  sign  it. 

The  elected  presiding  judge  or 
acting  presiding  judge  may  sign 
county  warrants.  The  county 
judge  may  not  use  a rubber  stamp 
January  19,  1959  containing  his  facsimile  signa- 

ture  to  sign  warrants. 


r*1 

Mr.  David  E.  Blanton 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 

Dear  Sir* 

This  is  in  reply  to  yours  of  the  17th  wherein 
you  requested  an  opinion  from  this  department  on  the 
following  questions* 

1.  "Where  all  Three  members  of  the 
Court  are  present  but  the  two  asso-. 
ciate  Judges  fail  to  agree  with  the 
Presiding  Judge,  who  under  the  cir- 
cumstances has  the  power  and  authority 
to  sign  Instruments  such  as  Contracts 
entered  Into  by  the  Court." 

2.  "I  also  desire  the  benefit  of  your 
opinion  as  to  whether  or  not  any  per- 
son other  than  the  Presiding  Judge 
can  sign  County  Warrants,  in  the  event 
he  is  absent  from  the  Court  due  to  ill 
health  or  otherwise.  I have  been  un- 
able to  find  any  provision  that  provides 
for  the  signing  of  Warrants  by  anyone 
other  than  the  Presiding  Judge." 

5.  "I  would  also  appreciate  the  bene- 
fit of  your  opinion  as  to  whether  or 
not  the  Presiding  Judge  would  be  com- 
plying with  the  requirements  of  the 
Statutes  in  the  signing  of  a County 
Warrant  by  using  a rubber  stamp  with 
a facsimile  signature  thereon." 
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1. 

As  to  the  first  question  which  you  have  submitted 
we  find  that  Section  2091,  R.  S.  Missouri,  1929,  has  some 
application  to  the  subject.  This  section  provides  as  fol- 
lows i 

"A  majority  of  the  judges  of  the  county 
court  shall  constitute  a quorum  to  do 
business j a single  member  may  adjourn 
from  day  to  day,  and  require  the  attend- 
ance of  those  absent,  and  when  but  two 
Judges  are  sitting  and  they  shall  disagree 
in  any  matter  submitted  to  them,  the 
decision  of  the  presiding  Judge  at  the 
time  being,  to  be  designated  by  the  clerk 
of  such  court,  shall  stand  as  the  Judg- 
ment of  the  court ,w 

Section  12107,  R.  S.  Missouri,  1929,  also  provides 
as  follows  t 

"The  county  court  may,  by  an  order  enter- 
ed of  record,  appoint  an  agent  to  make 
any  contract  on  behalf  of  such  county 
for  erecting  any  county  buildings,  or 
for  any  other  purpose  authorized  by  law; 
and  the  contract  of  such  agent,  duly 
executed  on  behalf  of  such  county,  shall 
bind  such  county  if  pursuant  to  law  and 
such  order  of  court," 

In  the  case  of  Morrow  v.  Pike  County,  189  Mo.  l.c. 
616,  we  find  where  a contract  was  entered  into  by  the  county 
court  wherein  all  the  members  of  the  court  signed  it.  This 
contract  as  to  form  was  not  even  questioned. 

The  rule  as  to  the  requirements  as  to  form  and  manner 
of  making  contracts  is  stated  in  15  C.  J.,  page  552,  section 
248  in  the  following  language: 

"Where  the  mode  and  manner  of  contract- 
ing are  not  prescribed,  nor  the  persons 
or  agents  by  and  with  whom  contracts  are 
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to  be  made,  counties  may  make  contracts 
in  all  matters  necessarily  appertaining  to 
them  in  the  same  manner  as  individuals  or 
other  corporations.  If,  however,  such 
mode  and  manner  of  contracting,  or  the 
officers  or  agents  by  and  with  whom  con- 
tracts are  to  be  made,  are  prescribed, 
the  mode  prescribed  must  be  pursued. 

More  specifically,  it  may  be  said  that 
a contract  with  a county  need  not  be  in 
writing  unless  required  by  statute)  but 
it  is  frequently  required  by  statute 
that  contracts  made  on  behalf  of  the 
county  shall  be  in  writing  and  entered 
on  the  minutes  by  the  body  making  the 
contract  as  an  agent  of  the  county,  and 
a contract  not  so  evidenced  is  unenforce- 
able, ***************" 

County  courts,  in  the  execution  of  contracts,  are 
controlled  by  the  provisions  of  Section  2962,  H.  S.  Mis- 
souri, 1929,  which  provides  as  follows! 

TJo  county,  city,  town,  village,  school 
township,  school  district  or  other  mu- 
nicipal corporation  shall  make  any  con- 
tract, unless  the  same  shall  be  within 
the  scope  of  its  powers  or  be  expressly 
authorized  by  law,  nor  unless  such  con- 
tract be  made  upon  a consideration 
wholly  to  be  performed  or  executed  sub- 
sequent to  the  making  of  the  contract; 
and  such  contract,  including  the  con- 
sideration, shall  be  In  writing  and 
dated  when  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents 
authorised  by  law  and  duly  appointed 
and  authorized  in  writing." 

County  courts  are  creatures  of  the  statute  and  their 
powers  and  duties  are  derived  from  the  statute  and  they 
must  look  entirely  to  the  statute  for  authority  to  perform 
any  act  that  they  may  undertake.  In  the  case  of  Cummings 
v.  Clinton  County,  181  Mo.  167,  we  find  where  two  members 
of  the  county  court  entered  Into  an  agreement  to  pay  a 
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reward  and  the  court  held  that  the  county  was  bound  by 
that  agreement.  In  case  the  presiding  judge  of  the  court 
refuses  to  sign  or  execute  a contract  which  has  been  agreed 
to  by  the  other  members  of  the  court,  then  the  members  of 
the  court  agreeing  to  the  contract  may  sign  it  and  bind 
the  county,  or  such  members  of  the  court  agreeing  to  the 
contract  may,  by  an  order  of  record,  designate  some  agent 
to  execute  the  contract  as  is  provided  by  Section  12107, 
supra.  From  our  reading  of  the  statute  pertaining  to  the 
question  it  seems  that  if  the  presiding  Judge  and  the 
county  clerk  execute  the  contract  they  are  doing  so  because 
they  have  been  authorized  as  agents  of  the  county  court  as 
provided  by  said  section  12107.  The  county  court  could 
designate  any  other  person  to  execute  the  contract  for 
them.  If  the  presiding  Judge  refuses  to  perform  some 
administrative  duty  in  connection  with  the  contract  thr.t 
has  been  agreed  to  by  the  other  members  of  the  court,  then 
by  mandamus  he  could  be  forced  to  perform  such  duty,  such 
as  issuing  any  warrants  thst  may  be  required  by  the  contract. 

CONCLUSION. 

From  the  foregoing  we  are  of  the  opinion  that  In 
case  the  presiding  Judge  of  the  county  court  refuses  to 
sign  or  execute  a contract  which  has  been  agreed  to  by 
the  other  members  of  the  court,  then  the  members  of  the 
court  agreeing  to  the  contract  may  sign  it  or  designate 
the  execution  of  the  contract  to  any  other  person,  and 
such  contract  so  signed  will  be  binding  upon  the  county. 


II. 

Your  second  question  goes  to  the  authority  of  any 
person  other  than  the  presiding  judge  of  trie  county  court 
to  sign  warrants. 

On  this  question  we  find  that  Section  12170,  R.  S. 
Missouri,  1929,  provides  as  follows: 

"Every  such  warrant  shall  be  drawn  for 
the  whole  amount  ascertained  to  be  due 
to  the  person  entitled  to  the  same, 
and  but  one  warrant  shall  be  drawn  for 
the  amount  allowed  to  any  person  at  one 
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time,  and  shall  be  written  or  printed 
in  Roman  letters,  without  ornament. 

It  shall  be  signed  by  the  president  of 
the  court  whilst  the  court  is  in  session, 
attested  by  the  clerk,  and  warrants  shall 
be  numbered  progressively  throughout  each 
yeart  Provided*  that  where  the  claim 
allowed  is  for more  than  twenty-five 
dollars,  the  claimant  may,  on  his  own 
motion,  in  open  court,  have  as  many  war- 
rants issued  for  separate  parts  of  such 
claim  as  he  may  desire,  the  whole  amount 
of  said  warrants  not  to  exceed  the  amount 
of  the  claim  allowed,  upon  his  paying  the 
costs  of  the  additional  warrants. 


We  find  that  the  Supreme  Court  in  the  case  of  Isenhour 
v.  Barton  County,  190  Mo.  163,  170,  in  dealing  with  the  ques- 
tion of  county  warrants  said: 

"County  warrants  are  creatures  of  the 
statute,  and  can  only  be  Issued  in 
accordance  therewith,  ******** 

Such  warrants  are  merely  evidences  of 
indebtedness,  nonnegotiable,  and  the 
Legislature  had  the  power  and  authority 
to  prescribe  their  form,  by  whom  they 
should  be  signed  and  attested,  * * * " 

And  in  Steffen  v.  Long,  165  Mo.  App.,  255,  l.c.  259,  in  dis- 
cussing county  warrants,  the  court  said: 

"The  plaintiff  did  not  have  the  right 
to  the  possession  of  this  particular 
warrant  for  another  reason,  viz.,  it 
was  not  signed  by  the  president  of 
the  county  court.  County  warrants 
are  creatures  of  the  statutes  and  can 
only  be  issued  in  accordance  there  with. 

(Isenhour  v.  Barton  County,  190  Mo.  163, 

170,  88  S.  W.  759.)  The  Legislature  had 
the  power  and  authority  to  prescribe, 
and  did  prescribe,  that  they  shall  be 
signed  by  the  president  of  the  county 
court  (Isenhour  v.  Barton  'County,  supra; 

R.  S.  1899,  sec.  6797),  and  without  such 
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signature  they  cannot  be  lawfully  issued," 

Said  Section  12170  provides  that  the  president  of 
the  court  shall  sign  the  warrant.  The  term  'president  of 
the  court"  has  been  construed  by  the  administration  offi- 
cials to  mean  the  presiding  iudge  of  the  court,  Webster's 
Dictionary  defines  the  word  "president'*  to  mean  presiding. 

As  we  fail  to  find  wherein  the  lawmakers  have  pro- 
vided for  any  other  person  to  act  as  a presiding  officer 
of  the  court  than  the  presiding  Judge,  we  think  they  have 
intended  that  the  president  of  the  court  and  the  presiding 
judge  shall  be  one  and  the  same  person  and  that  the  pre- 
siding Judge  is  the  one  that  the  lawmakers  have  Intended 
who  shall  sign  warrants. 

While  irnder  the  statutes  it  is  the  duty  of  the  pre- 
siding judge,  that  is,  the  judge  who  is  elected  from  the 
body  of  the  county  to  sign  the  warrants,  yet  if  for  any 
cause  he  is  unable  to  be  in  court  and  perform  that  duty, 
then  we  think  the  lawmakers,  by  the  provisions  of  Section 
2091,  supra,  have  made  provisions  for  a presiding  judge  to 
be  authorized  by  the  clerk  of  the  court,  when  the  presid- 
ing Judge  is  absent,  to  designate  one  of  the  district 
judges  as  presiding  judge.  Said  Section  2091  states  that 
a majority  of  the  members  of  the  court  may  attend  to  the 
business  of  the  county.  By  attending  to  the  business  of 
the  county  would  necessarily  imply  the  duty  of  issuing 
warrants.  When  the  clerk  of  the  county  court,  as  authorised 
by  said  section,  designates  one  of  the  members  as  presiding 
judge,  then  we  think  the  lawmakers  intended  that  that  per- 
son so  designated  as  presiding  judge  may  sign  the  warrants 
as  directed  by  said  Section  12170. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  in  case  the  presiding  judge  of  the  county  court 
is  unable  to  attend  a session  of  the  court  and  sign  the 
warrants  that  may  be  required  to  be  signed  at  such  sitting, 
then  if  the  other  two  members  of  the  court  who  are  present 
and  holding  court  and  are  doing  business  with  the  county 
that  member  of  the  court  who  has  been  designated  by  the 
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clerk  as  presiding  Judge  may  sign  the  warrants  and  his 
acts  will  have  the  sane  force  and  effect  as  those  of  the 
regularly  elected  presiding  Judge  of  the  county  court. 

III. 

Your  third  Inquiry  goes  to  the  question  of  whether 
or  not  the  presiding  Judge  of  the  court  may  use  a rubber 
stamp  which  contains  a facsimile  of  his  signature  thereon 
In  signing  county  warrants. 

Again  referring  to  Section  12170,  supra,  we  find 
this  section  requires  that  the  warrants  shall  be  signed 
by  the  president  of  the  county  court.  As  hereinbefore 
stated  we  have  treated  the  term  "president  of  the  county 
court"  and  the  term  "presiding  Judge  of  the  cou  ty  court" 
as  to  be  one  and  the  same  person. 

In  the  seventh  subsection  of  Section  655,  R.  S. 
Missouri,  1929,  It  Is  provided  as  follows: 

"<****  seventh,  the  words  •written1 
and  *ln  writing,'  and  'writing  word 
for  word, ' shall  inolude  printing, 
lithographing  or  other  mode  of  repre- 
senting words  and  letters,  but  in  all 
cases  where  the  written  signature  of 
any  person  is  required,  the  proper 
handwriting  of  such  person,  or  his 
mark,  shall  be  intended;  •#****" 

In  the  case  of  Steffen  v.  Long,  166  Mo.  App.  255, 
259,  the  court,  in  speaking  of  what  the  lawmakers  provided 
for  officers  to  do  in  connection  with  the  issuance  of  war- 
rants, said: 

"*  # * * The  Legislature  had  the  power 
and  authority  to  prescribe,  and  did 
prescribe,  that  they  shall  be  signed 
by  the  president  of  the  county  court 
(Isenhour  v.  Barton  County,  supra; 

R.  S.  1899,  sec.  6797),  and  without 
such  signature  they  cannot  be  lawfully 
issued." 
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In  Vol.  94  A.  L.  R.,  page  766,  the  case  of  Smith 
et  al.  v.  Curran  in  the  Michigan  Supreme  Court  ia  reported 
and  the  following  rule  ia  announced! 

"The  requirement  of  a city  charter 
that  all  bond  a 1:  sued  by  the  city 
ahall  be  signed  by  the  mayor,  counter- 
signed by  the  comptroller,  and  at- 
tested by  the  city  clerk,  and  bear 
a statement  to  be  signed  by  the  city 
treasurer,  is  not  satisfied  by  facsimile 
signatures  printed  on  bonds,  ao  aa  to 
render  it  incumbent  on  the  comptroller 
to  countersign  bonds  so  pr  pared,  even 
though  the  use  of  facsimile  signatures 
may  have  been  authorized  by  the  common 
council." 

And  at  1.  c.  768,  the  oourt  said! 

"***■*  The  precise,  specific,  and 
cautious  provisions  of  the  charter 
sur rounding  the  issuance  of  bonds, 
obviously  designed  to  provide  checks 
against  Issuance  of  spurious  securities 
and  to  afford  evidence  of  genuineness 
for  ready  marketing,  put  it  beyond  doubt 
that  the  people  Intended  official  action 
of  the  four  officers  to  be  proved  by 
their  own  handwriting.  If  any  of  them 
may  adopt  a facsimile  signature,  all 
of  them  may,  and  the  safeguards  Imposed 
by  the  charter  would  be  impaired." 

In  a comparison  of  the  Michigan  statutes  with  the 
Missouri  statutes  we  find  them  to  be  somewhat  similar  on 
the  question  of  signatures  by  officials,  that  is,  the 
authority  to  use  a rubber  stamp  containing  the  facsimile 
signature  of  a person  Instead  of  the  person  writing  the 
signature  in  his  own  handwriting  or  attaching  his  mark 
in  place  of  the  signature.  If  the  presiding  Judge  of 
the  county  court  is  permitted  to  use  a rubber  stamp  to 
attach  his  signature  to  the  warrant,  then  any  other  per- 
son who  has  a duty  to  perform  in  connection  with  the 
issuance  of  such  warrants  could  use  a rubber  stamp  to 
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attach  his  aignature  thereto,  and  we  think  that  the  law- 
makers by  the  language  they  have  used  in  Section  655, 
supra,  and  Section  12170,  supra,  clearly  express  their 
intention  that  they  did  not  intend  for  the  officer  to 
sign  a county  warrant  in  any  other  manner  than  in  his 
own  handwriting  or  by  placing  his  roark  thereto. 


CONCLUSION. 


In  view  of  the  foregoing  it  is  the  opinion  of  this 
department  that  the  lawmakers  did  not  intend  that  the 
president  of  the  county  court  or  the  presiding  judge  who 
la  one  and  the  same  person  should  use  a rubber  stamp  con- 
taining his  facsimile  signature  in  signing  county  warrants, 
but  that  such  warrants  must  be  signed  by  him  in  his  own 
handwriting  or  his  mark  must  be  attached  thereto  and  witness- 
ed instead  of  his  signature  if  he  cannot  write  his  own  name. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


doVELL  R.  HEWITT 
(Acting)  Attorney  General 


TWBtDA 


TAXATION: 

DRAINAGE  DISTRICTS: 


Lands  purchased  by  drainage  districts 
for  the  purpose  of  protecting  drainage 
tax  lien  are  exempt  from  assessment  and 
sale  for  general  taxes  accruing  subse- 
quent to  its  acquisition  by  the  drainage 
district.  


February  13,  1939 


Mr.  Charles  T.  Bloodworth,  Jr. 
Prosecuting  Attorney 
butler  County 
Poplar  Bluff,  Missouri 

Dear  Sir* 


This  will  acknowledge  reoeipt  of  your  request  for 
an  official  opinion  from  this  department  which  Is  as  fol- 
lows* 


"The  Inter-river  Drainage  District 
of  Butler  County,  Missouri,  Is  re- 
questing the  County  Assessor  of  this 
county  to  not  assess  Inter-river  Drain- 
age District  lanes  held  by  them  in  this 
county.  Mr.  King  has  asked  me  to  re- 
quest an  opinion  from  you  as  to  the 
legality  of  the  proposal  of  the  Inter- 
river Drainage  District. 

"The  said  District  has  also  approached 
the  county  court,  regarding  exemption 
of  their  lands  from  general  state  and 
county  taxes,  apparently,  basing  their 
contention  on  the  case  of  Grand  River 
Drainage  District  of  Cass  and  Bates 
County,  vs.  Reid,  111  S.  W.  2nd.  151. 

"I  have  advised  the  county  court  to 
refuse  to  make  the  exemption.  I would 
appreciate  your  opinion  regarding  that 
action  also." 


February  13,  1939 


Mr.  CherleB  T.  Bloodworth,  Jr.  -2- 


In  your  letter  of  the  10th  which  was  In  reply  to 
oura  of  the  6th  relating  to  your  request,  you  stated  that 
the  Inter-River  Drainage  District  case  is  similar  to  the 
Grand  River  Drainage  District  case  referred  to  In  the  case 
of  Grand  River  Drainage  District  of  Cass  County  v.  Reid, 
111  S.  W.  (2d)  151. 

* 

In  our  research  on  your  question,  we  find  that  the 
Inter-River  Drainage  District  of  Butler  County  was  formed 
pursuant  to  the  provisions  of  chapter  63,  Article  I,  R.  S. 
Missouri,  1929,  provided  for  the  organization  of  Drainage 
District  by  Circuit  Courts.  It  was  organized  under  the 
same  law  by  which  the  Grand  River  Drainage  District  of 
Cass  and  Rates  Counties  was  formed,  to  which  district  we 
will  refer  later  in  this  opinion. 

Since  the  question  which  you  have  submitted  is 
identical  with  the  subject  of  the  suit  in  the  case  of 
Grand  River  Drainage  District  of  Cass  and  Bates  Counties, 
111  S.  W.  (2d)  151,  we  will  refer  to  that  opinion  for 
the  answer  to  your  request* 

We  will  assume  that  the  district  has  come  into 
possession  of  the  lands  sought  to  be  taxed  by  virtue  of 
the  provisions  of  Section  10766,  R.  5*  Missouri,  1929, 
which  is  as  follows i 

"To  protect  said  lien  of  said  drain- 
age taxes  upon  the  lands  and  other 
property  against  which  said  taxes 
shall  be  levied,  in  any  case  where 
delinquent  lands  are  offered  for 
sale  for  such  delinquent  taxes,  and 
the  amount  of  the  tax  due,  together 
with  Interest,  cost,  and  penalties 
is  not  bid  for  the  same,  the  board 
of  supervisors  shall  have  authority 
to  bid  or  cause  to  be  bid,  not  to 
exceed  the  whole  amount  due  there- 
on, as  aforesaid,  in  the  name  of 
the  drainage  district,  and  in  case 
such  bid  is  the  highest  bid,  the 
sheriff  shall  sell  and  convey  such 
lands  to  such  drainage  district,  and 
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such  lends  shall  thereupon  become 
the  property  of  the  drainage  dis- 
trict, and  may  be  held,  disposed  of, 
and  conveyed  by  the  board  of  super- 
visors at  such  price  and  on  such 
Serins,  as  in  the  discretion  of  the 
board  of  supervisors  may  be  to  the 
best  Interest  of  the  district.  If 
such  lands,  or  other  property,  are 
sold  by  the  board  of  supervisors  the 
purchasers  thereof  shall  take  the 
same  subject  to  all  said  drainage 
taxes  thereafter  becoming  due,  the 
same  as  all  other  lands  and  other 
property  in  the  district.  The  board 
of  supervisors  shall  also  have  author- 
ity to  protect  the  lien  of  the  drain- 
age district  for  drainage  taxes  by 
paying  the  general,  state,  county, 
school  and  road  taxes,  and  in  case 
the  lien  of  the  state  for  such  general, 
state,  county,  school  and  road  taxes 
is  foreclosed,  and  the  land,  or  other 
property,  sold  for  suah  general  taxes, 
and  the  said  drainage  district  is  not 
made  a party  to  t he  proceedings  fore- 
closing the  said  lien  for  such  general 
taxes,  the  said  board  of  supervisors  shall 
be  authorised  at  any  time  within  one  year 
after  said  sale  to  redeem  such  lands,  by 
paying  not  to  exceed  the  whole  amount  of 
such  taxes,  together  with  penalties  and 
costs  accrued  thereon.* 

The  Grand  River  Drainage  District  case  holds  that 
a drainage  district,  such  as  your  district,  is  a municipal 
corporation. 

Section  6 of  Article  X of  the  Constitution  of  Mis- 
souri, exempts  from  taxation  properties  of  municipal  cor- 
pora ti  one. 

The  courts,  however,  hold  that  such  properties  may 
not  be  exempted  if  they  are  used  by  the  municipality  in  a 


Mr.  Charles  T.  Bloodworth,  Jr.  -4- 


February  13 , 1939 


proprietary  manner.  The  contention  In  the  Grand  River 
Drainage  District  case,  supra,  was  that  the  district  was 
holding  and  using  lands  which  it  had  purchased  to  protect 
its  lien  in  a proprietary  and  not  a governmental  capacity. 

At  l.o.  153  of  the  Grand  River  Drainage  District 
case  the  oourt  said* 

"The  Instant  case  was  presented  under 
stipulated  facts  to  the  effect  that 
after  acquiring  the  lands  involved 
appellant  desired  to  sell  the  same  to 
satisfy  its  drainage  taxes;  that, 
although  it  endeavored  so  to  do,  it 
has  been  unable  to  obtain  a fair  price 
therefor  and  is  holding  said  lands  to 
protect  its  lien  for  drainage  taxes. 

The  record  presents  no  fact  reflect- 
ing or  tending  to  reflect  on  the  bona 
fides  of  appellant's  acquisition  or 
retention  of  the  lands  in  controversy 
for  the  protection  of  its  lien  for 
drainage  taxes.  Appellant  is  holding 
the  lands  until  it  is  practical  to  dis- 
pose of  them.  Its  lease  of  the  lands 
for  agricultural  purposes  and  the  appli- 
cation of  the  rentals,  pending  a sale, 
to  the  discharge  of  its  expenses  and 
bonded  indebtedness  is  a husbanding  of 
•its  resources  for  the  promotion  of  its 
governmental  and  public  functions. 

Rentals  derived  therefrom  are  incidental 
to  the  primary  object  and  within  the 
spirit  of  the  statute  authorizing  the 
protection  of  its  lien  for  drainage 
taxes.  Such  rentals  and  any  proceeds 
from  sales  of  the  lands  will  stand  in 
lieu  of  the  taxes.  The  conduct  of  a 
commercial  enterprise  for  profit  or 
speculation  in  land  values  is  not 
established  by  the  record.  Drainage 
districts  are  of  statutory  origin, 
possessing  only  such  power  as  is  express- 
ly delegated  or  necessarily  implied  from 
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those  granted.  So  long  as  they  proceed 
In  conformity  with  the  expressed  or  im- 
plied authority  conferred,  we  perceive 
no  reasn  why  they  may  not  successfully 
invoke  the  protection  of  section  6,  art. 
10  of  our  Constitution.  **#**" 


CONCLUSION 

By  virtue  of  the  foregoing  statutes  and  the  ruling 
in  the  Grand  River  Drainage  District  case,  supra,  if  the 
InterwRiver  Drainage  District  of  Bates  County  has  pur- 
chased lands  for  the  purpose  protecting  drainage  district 
tax  liens  and  is  nor  holding  said  lands  for  the  purpose 
of  satisfying  said  liens  only,  then  such  district  may 
Invoke  the  provisions  of  section  6,  Article  X of  the 
Constitution  of  Missouri  and  be  exempted  from  having 
said  lands  assessed  and  sold  for  general  taxes  while  it 
owns  them  for  the  purposes  aforesaid. 

We  are  further  of  the  opinion  that  while  a district 
owns  these  lands  it  may  lease  them  or  rent  them  for  any 
purpose,  applying  the  rentals  pending  the  sale  to  the 
expenses  and  to  thj  discharge  of  the  bonded  indebtedness 
of  the  district. 

This  rule,  however,  only  applies  to  taxes  which 
are  assessable  after  the  district  becomes  possessed  of 
the  lands. 


Respectfully  submitted 


TYRE  W.  . URTON 

Assistant  Attorney  General 

APPROVED I 


nr  Tomn etc* 

(Acting)  Attorney  General 
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COUNT!  COjjJjECTORS : Hold  over  until  their  successors 

are  qualified. 


June  15th,  1939, 


Hon,  David  E,  Blanton, 

Prosecuting  Attorney, 

Scott  County, 

Sikeaton,  Missouri, 

Dear  Sir* 

We  are  in  receipt  of  your  request  for 
an  opinion,  which  is  as  follows* 

"I  have  a situation  in  my  County 
about  which  I would  appreciate  an 
opinion  from  your  office. 

"In  1934,  One  C,  E.  Felker  was 
elected  Collector  of  Revenue  for 
Scott  County,  Missouri,  and  quali- 
fied and  held  the  office  through- 
out the  period  for  which  he  was 
elected.  In  1938,  he  was  re-elected 
to  that  office  and  is  at  this  time 
occupying  the  suite  in  the  courthouse 
designated  for  the  Collector  of 
he venue. 

As  yet,  however,  Mr,  Felker  has  not 
complied  with  Section  9885  of  the 
Revised  Statutes  of  the  State  of 
Missouri,  1929,  as  amended  by  the 
Laws  of  1933  at  Page  464,  and  as 
amended  by  the  Laws  of  1935  at 
Page  408,  which  Section  requires  that 
the  Collector  of  Revenue  in  the 
various  Counties  in  this  State  be- 
fore entering  upon  the  duties  of 
his  office,  shall  give  bond  and 
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security  to  tha  State  to  the 
satisfaction  of  the  County  Courts 
and  conditioned  that  he  will 
faithfully  and  punctually  pay 
over  all  state,  county  and  other 
revenue  for  the  Four  (4)  years 
next  ensuing  the  first  day  of 
March  thereafter  and  that  he  will 
in  all  things,  faithfully  perform  all 
duties  of  the  office  of  Collector 
according  to  law. 

"Section  9902,  h.  S.  Missouri, 

1929,  requires  that  the  terms  for 
which  Collectors  are  elected  shall 
expire  on  the  first  Monday  in 
March  on  the  year  in  which  they 
are  required  to  make  their  last 
final  settlement  for  the  Tax  Book 
which  was  to  be  collected  by  them. 

"Section  9887,  R.  S.  Missouri, 

1929,  provides  that  if  the  Collec- 
tor shall  neglect  or  refuse  to  give 
bond  as  required  by  the  next  pre- 
ceding section,  his  office  shall 
immediately  upon  such  neglect  or 
refusal,  be  vacant.  The  next  pre- 
ceding Section,  howe  er,  is  Sec- 
tion 9886,  R.  S.  Missouri,  1929, 
which  refers  to  the  bond  of  Ex 
Officio  Collector. 

"I  am  of  the  opinion  that  inasmuch 
as  the  present  occupant  of  the 
Collector* s suite  in  the  Courthouse 
has  not  filed  a new  bond  which  has 
been  accepted  by  the  County  Court, 
that  he  has  not  qualified  for  a 
new  term  and  that  he  is  acting  as 
a carry-over  from  his  first  term 
and  is  acting  without  bond.  I 
would  appreciate  an  opinion  from  you 
as  to  the  steps  to  be  taken  by  the 
County  Court  to  vacate  the  office 
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and  as  to  whether  or  not  section 
9887,  R.  S.  Missouri,  1929,  refers 
to  Section  9885,  R.  S.  Missouri, 

1929,  as  amended. 

"I  am  sending  a copy  of  this  letter 
to  the  State  Auditor  end  will  ap- 
preciate an  opinion  from  his  office 
to  ite  matter  set  out  in  this 
letter." 

Section  5 of  Article  14  of  the  Constitution 
of  Missouri  reads: 

"In  the  absence  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  right  of  resigna- 
tion, shall  hold  office  during 
their  official  terms,  aid  until 
their  successors  shall  be  duly 
elected  or  appointed  and  quali- 
fied." 

Also  Section  11196,  R.  S.  Missouri,  1929,  reads: 

•All  officers  elected  or  appoin- 
ted by  the  authority  of  the  laws 
of  this  state  shall  hold  their 
offices  until  their  successors 
are  elected  or  appointed,  conmis- 
sioned  and  qualified." 

In  addition  to  the  above.  Section  9883  R.  S. 
Mo.,  1929,  which  is  a statute  creating  the  office 
of  Collector  of  the  Revenue,  specifically  provides 
that  collectors  shall  hold  their  office  during  their 
respective  terms  and  until  their  successors  are  duly 
elected  and  qualified.  From  the  above  it  is  apparent 
that  the  Collector  does  not  automatically  lose  his 
office  upon  the  expiration  of  his  term,  which  is 
fi^.ed  by  Section  9902  R.  3.  Mo.,  1929,  but  that  he 
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holds  over  until  he  is  superaeded  by  a duly  quali- 
fied successor* 

As  to  the  method  of  creating  a vacancy  under 
the  situation  you  outline,  we  believe  that  the  pro- 
per procedure  would  be  for  the  County  Court  to  make 
an  order  fixing  the  amount  of  the  Collector's  bond 
and  setting  a date  within  which  the  same  must  be  filed* 
If  your  Collector  fails  to  comply  with  this  order  of 
court,  the  proper  method  for  removal  would  be  a q o 
warranto  proceeding,  since  it  has  been  held  that 
statutes  requiring  bonds  are  directory  in  nature* 
Cantley,  Commr*  v*  Mount  Moriah,  49  S*  W*  (2)  1*  c*  277, 
State  ex  Inf.  v.  Bernoudy,  36  Mo*  279  and  State  ex 
rel  Jackson  v*  Howard  County  Coin  t,  41  Mo*  165* 

Respectfully  submitted. 


ROBERT  L.  HYDER, 

Assistant  Attorney  General. 

APPROVED* 


(Acting)  Attorney  General* 
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ANIMALS  RUNNING  Where  there  is  a County  wide  stock  law  and 
AT  LARGE:  an  injunction  has  been  decreed  by  Circuit 

fcourt  against  a Constaole  therein  for  taking 
up  animals  thereunder,  such  decree  would  re£ 
strain  only  the  party  to  the  record  and  his 
privies . 


June  29th,  1939. 


yb 

Hon,  Charles  T,  Bloodworth,  Jr,, 

Prosecuting  Attorney 

Butler  County 

Popular  Bluff , Missouri, 

Dear  Sir: 

We  desire  to  acknowledge  your  request 
for  an  opinion  on  March  3rd,  which  is  as 
follows  t 


"Enclosed  please  find  a copy  of 
a Judgment  rendered  in  the  ca  e 
of  George  Collins  and  Charles 
Irby,  against  Sam  Pennell.  The 
following  is  a statement  of  facts 
on  which  this  judgment  was  render- 
ed: 

"In  the  last  general  election,  the 
people  of  this  county  voted  an  im- 
proved county  wide  stock  law.  In 
a few  days  thereafter,  George  Col- 
lins and  Charles  Irby  brought  a 
law  suit  against  Sam  Pennell,  alleg- 
ing that  he  was  threatening  to  put 
up,  and  restrain  their  cows  and 
live  stock  from  running  at  large, 
and  asking  that  Sam  Pennell  be  en- 
joined from  doing  those  acts  be- 
cause they  alleged  th*t  the  elec- 
tion was  invalid,  and  that  the 
county  court  was  not  authorized  to 
call  said  election. 

"This  suit  was  not  attested  by  Sam 
Pennell,  the  Defendant  Constable  of 
j~lack  River  A Change  of 
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Venue  was  applied  for  in  January 
tein  of  Butler  County  Circuit  Court, 
and  granted,  and  sent  to  the  Wayne 
County  Court,  The  Wayne  County 
Circuit  Court  Judge  rendered  the  en- 
closed Judgment  as  set  out  by  the 
copy  which  I am  sending  you.  It  is 
the  contention  of  several  lawyers 
in  this  city,  that  there  is  no 
stock  law  in  this  county,  by  reason 
of  the  rendation  of  the  enclosed 
Judgment, 

"Several  County  officials  have  re- 
quested me  to  write  and  ask  you 
for  a ruling  on  this  matter,  as 
some  of  the  officials  believe  that 
the  stock  law  is  only  effected  in 
Black  hiver  Township,  and  that 
-am  Pennell  is  the  only  one  en- 
joined from  enforcing  it, 

"The  question  about  which  we  want 
information,  is  whether  or  not  the 
stock  law  is  in  force  in  other 
parts  of  this  county,  or  whether 
this  Judgment  prevents  enforcement 
of  the  s tock  law  in  all  parts  of 
this  county." 


The  decree  of  court  is  as  follows t 


"Now  on  the  14th  day  of  February, 
1959,  this  cause  coming  on  to  be 
heard,  come  the  plaintiffs  in  per- 
son and  by  their  attorneys,  Byron 
Kearbey  and  Lawrence  £•  Tedrlck, 
but  the  defendant,  Sam  Pennell  comes 
not  but  makes  default.  The  plain- 
tiffs herein  announce  ready  for 
trial,  thereupon  said  plaintiffs 
adduced  evidence  in  support  of  the 
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allegations  In  their  petition.  And 
the  Court  being  informed  of  said 
facts  and  being  fully  advised  in 
the  premises  and  having  consider- 
ed said  petition  and  the  evidence 
adduced  thereon,  finds  the  follow- 
ing £acts* 

w(l)  That  the  County  Court  of 
Butler  County,  Missouri,  called 
an  election  to  submit  to  the  voters 
of  Butler  Bounty,  Missouri,  the 
proposition  of  restraining  horses, 
mules,  arses',  cattle,  swine, 
sheep  and  goats  from  running  at 
large  in  Butler  County,  Missouri, 
on  the  15th  day  of  May,  1938,  and 
that  at  the  time  of  making  the 
order  calling  said  election  there 
was  no  petition  filed  requesting 
said  County  Court  to  call  same, 
authorized  by  Sec.  12805,  R.  S.  Mo. 
1929,  and  that  the  County  Court 
was  therefore  without  Jurisdiction 
to  make  its  order  of  May  15,  1938, 
calling  said  election. 

"(2)  That  the  petition  filed  request- 
ing the  County  Court  of  Butler  County, 
Missouri,  to  submit  to  the  voters  of 
said  Butler  County,  the  question  of 
restraining  horses,  mules,  asses;'., 
cattle,  swine,  sheep  and  goats  from 
running  at  large  in  Butler  County 
was  filed  on  July  15,  1938,  and  no 
order  of  the  County  Court  calling 
said  election  was  ever  made  based  on 
said  petition  so  filed. 

"The  Court  therefore  finds  that  said 
election  so  held,  on  the  8th  day  of 
November,  1938,  by  virtue  of  the  order 
made  by  the  County  Court  on  May  15, 
1938,  was  made  without  legal  authority 
and  is  void. 
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"IT  IS  THE  EFOKE  considered, 
ordered,  adjudged  and  decreed 
by  the  Court  that  said  election 
so  held  on  November  8,  1938,  is 
void  and  of  no  force  and  effect 
and  that  the  defendant,  3am  Pen- 
nell be  and  he  is,  hereby  per- 
petually restrained  and  enjoined 
from  taking  up  or  attempting  to 
take  up  plaintiffs'  cattle,  hogs 
and  other  live  stock  and  restrain- 
ing them  from  running  at  large  in 
Black  River  Township,  Butler 
bounty,  Missouri#" 


Section  1519  R#  S#  Mo#  1929,  is  as  follows: 

" ‘I he  remedy  by  writ  of  injunction 
or  prohibition  shall  exist  in  all 
cases  where  a cloud  would  be  put 
on  the  title  of  real  estate  being 
sold  under  an  execution  against  a 
person,  partnership  or  corpora- 
tion having  no  interest  in  such 
real  esta  e subject  to  execution 
at  the  time  of  sale,  or  an  irre- 
parable injury  to  real  or  personal 
property  is  threatened,  and  to  pre- 
vent the  doing  of  any  legal  wrong 
whatever,  whenever  in  the  opinion 
of  the  court  an  adequate  remedy 
cannot  be  afforded  by  an  action  for 
damages  «” 


Section  1513  R#  S#  Mo#  1929,  is  as  folio; s: 

"If  any  person  disobey  or  violate 
an  injunction  after  it  is  served 
on  him,  the  circuit  court  to  which 
it  is  returned,  or  any  judge  there- 
of in  vacation,  shall  issue  an 
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attachment  against  him  for  a 
contempt;  and  unless  he  shall 
disprove  or  purge  the  contempt. 

If  In  vacation,  the  Judge  may 
commit  him  to  Jail  until  the 
sitting  of  the  court  in  which  the 
Injunction  is  pending,  or  take 
bail  for  his  appearance  in  said 
court  at  the  next  term  thereof,  to 
answer  for  the  contempt,  and 
abide  the  order  of  the  court,  and 
in  the  meantime  to  observe  and 
obey  the  injunction.  ” 


The  question  presented  by  your  inquiry  is 
whether  or  not  the  injunction  mentioned  in  your 
letter  has  the  effect  of  binding  all  officers  of 
your  county. 

•‘here  are  cases  where  parties  may  bring 
an  action  in  their  own  behalf  and  on  behalf  of  all 
others  similarly  situated.  However,  your  letter 
does  not  indicate  that  the  injection  suit  was  so 
brought,  'ihe  plaintiffs  in  the  injunction  suit 
did  not  pretend  to  act  for  other  people  similarly 
situated  and  the  decree  merely  restrained  the  de- 
fendant Constable  from  taking  up  the  stock  of  the 
two  plaintiffs  and  restrain  them  from  running  at 
large  in  Black  hiver  Township, 

There  are  also  cases  holding  that  a Judg- 
ment against  certain  officers  in  certain  matters  is 
conclusive  upon  the  governmental  agencies  which 
said  officers  represent,  For  Instance,  in  Freeman 
on  Judgments,  Vol.  1 (5th  hd.),  p.  1095,  it  is  said: 
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"A  Judgment  for  or  against  a 
state  or  municipal  officer  or 
agency  in  matters  as  to  which 
they  are  entitled  to  represent 
the  city  or  state  in  litigation 
is  conclusive  for  or  against  the 
city  or  state  and  their  other 
agencies*  It  is  conclusive  upon 
the  other  officers  of  the  govern- 
mental body  represented  in  the 
first  action." 


Again  in  the  same  work  at  page  1096,  it  is  saidt 

"An  officer  that  has  been  authorised 
by  law  to  sue  or  be  sued  with  r es- 
pect  to  the  public  matters  in  their 
control  is  such  a representative." 


We  do  not  believe,  however,  that  a Constable 
is  such  a representative  of  the  county  that  a Judg- 
ment against  him  would  be  binding  upon  all  of  the 
people  of  the  county.  While  it  is  the  duty  of  the 
Constable  to  enforce  the  stock  law,  yet  he  does  not 
act  for  nor  represent  the  county  as  a governmental 
agency.  Ihe  stock  law  is  a state  law,  and  when  the 
people  of  a county  by  a vote  adopt  the  law,  it  is 
none  the  less  a state  law.  The  Constable  derives 
his  authority  and  his  directions  from  the  statutes 
enacted  by  the  state  Legislature.  The  county  as  a 
governmental  agency  does  not  vest  the  Cons table  with 
any  authority  to  enforce  the  stock  law,  nor  does  the 
county  have  anything  to  do  with  directing  the  Constable 
in  the  enforcement  of  the  stock  law.  Nei ther  does 
the  Constable  have  any’-fedthority  to  represent  the 
county  as  a governmental  body.  Ihe  Mayor  of  a city 
is  by  law  the  legal  representative  of  a city  in  many 
respects.  3he  county  court  of  a county  represents 
generally  the  county  as  a governmental  body.  In  view 
of  these  facts,  we  do  not  think  the  Constable  of  a 
township  stands  in  such  relation  to  his  county  that 
a Judgment  against  him  is  binding  on  the  entire 
county. 
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Furthermore,  the  rule  as  to  judgments 
being  binding  upon  all  persons  who  may  be  said 
to  be  privies  to  the  suit  in  #iich  the  judgment 
was  rendered  is  subject  to  the  exceptions  that 
if  the  matters  Involved  in  the  suit  were  not 
actually  adjudicated  the  judgment  will  not  bind 
the  put lie#  In  Freeman  on  Judgments,  p*  958, 

it  is  said: 

"And  where  it  appears  that  the 
merits  of  the  matter  were  not 
actually  adjudicated  because  of 
compromise  or  conseht  judgment, 
the  public  is  not  bound  thereby*" 


'ihere  is  nothing  in  the  data  submitted 
with  your  request  which  justifies  the  conclusion 
that  there  was  a consent  judgment  or  even  a com- 
promise, but  it  would  appeaft  there  was  no  contest 
by  the  defendant  and,  consequently,  the  merits 
were  not  actually  contested  In  the  case.  It  would 
be  a rather  harsh  mile  to  bind  the  entire  public 
by  a Judgment  in  a case  in  which  some  officer  did 
not  even  make  a pretense  of  contesting  the  issues* 


CONCLUSION 


^t  is,  therefore,  the  opinion  of  this 
office  that  the  injunction  mentioned  In  your  inquiry 
Is  binding  only  upon  the  defendant  in  the  case  in 
which  the  injunction  was  granted,  but  Is  not  bind- 
ing upon  dther  officers  of  the  county*  If  the  de- 
fendant has  deputies,  they  are,  of  course,  bound 
aw  well  as  the  Constable  himself,  but  officers  of 
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of  other  townships  in  the  county  would  not  be 
bound* 


Very  truly  yours. 


HARRY  H.  KAY 

Assistant  Attorney  General* 

AtPROVED; 


7 TTTTOm 

(Acting)  Attorney  General 
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LIQUORS  Local  Option  Statutes  as  same  existed. 

prior  to  prohibition,  stand  repealed 
and  are  no  longer  in  full  force  and 
effect.  _ 


August 


Hon.  David  E.  <..lanton 
Prosecuting  Attorney 
Scott  County 
Sikes ton,  Missouri 


Dear  Sir: 


, 1939 


FILED 


We  have  received  your  letter  of  August  2nd,  which 
reads  as  follows: 


"I  would  appreciate  your  advising  me  as  to  wheth- 
er or  not  in  your  opinion  the  Local  Option  Pro- 
visions of  the  Statutes  of  the  ^tate  of  Missouri 
which  were  in  operation  prior  to  the  enactment 
of  the  Eighteenth  Amendment  are  still  in  force 
and  effect." 


The  Local  Option  Provisions  of  the  Missouri  Laws 
in  operation  prior  to  the  enactment  of  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States 
were  contained  in  Article  4,  of  Chapter  52,  R.  S. 
Missouri,  1919,  sections  6564  to  6571  inclusive.  These 
sections  were  repealed  by  the  legislature  in  the  year 
1931.  The  pertinent  part  of  the  repealing  law  con- 
tained in  Laws  of  Missouri,  1931,  page  266,  reads  as 
follows: 


"That  sections  « * 6564,  6565,  6566,  6567,  6568, 
6569,  6570,  6571,  being  all  of  Article  4,  Chap- 
ter 52,  R.  S.  1919  * * be  and  the  same  are  here- 
by repealed." 
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CONCLUSION 


Sines  the  provisions  of  the  Local  Option  Statutes 
as  the  same  existed  prior  to  the  enactment  of  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United 
States,  that  is.  Article  4,  of  Chapter  52,  R*  S*  Mis- 
souri, 1919,  sections  6564  to  6571,  inclusive,  have 
been  expressly  repealed  by  the  legislature,  such 
repealing  section  being  contained  in  Laws  of  Missouri, 
1931,  page  266,  the  said  Local  Option  Provisions  are 
no  longer  in  full  foroe  and  effect* 


Respectfully  submitted. 


J.  F.  ALLEBACH 

Assistant  Attorney-General 


APPROVED* 


j:  e'.'  m par 

(Acting ) Attorney-General. 
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PURCHASING  AGENT:  Not  required  to  advertise  for  bias  on  sale 

of  merchadise. 


August  7,  1939 


Mr.  George  Blowers 
State  Purchasing  Agent 
Jefferson  City,  Missouri 

Attention:  Mr.  R.  , Meyer. 


Tear  Sir* 

We  have  your  request  of  August  7th  for  an  opinion,  which 
request  is  as  follows* 


"Your  opinion  covering  the  operations  of 
this  department  specifies  that  on  all  pur- 
chases of  $2,000.00  or  over,  before  pur- 
chases can  be  made,  the  request  for  pur- 
chase must  be  advertised  in  the  newspaper. 

If  the  State  has  merchandise  for  sale  and 
the  approximate  sale  price  of  this  merchan- 
dise will  run  over  $2,000.00,  is  it  neces- 
sary that  bids  for  the  sale  of  this  proper- 
ty be  advertised? 

We  have  at  the  Missouri  Prison  for  sale,  a 
number  of  obsolete  machines  on  which  we 
have  received  bids,  the  highest  bid  being 
$2,041.21.  Is  It  necessary  that  this  trans- 
action be  advertised  in  the  newspaper  before 
the  merchandise  can  be  sold? 

Vie  would  appreciate  an  opinion  on  this  mat- 
ter today  if  possible,  due  to  the  fact  that 
the  hi^h  bidder  will  withdraw  his  bid  in  the 
next  few  days  if  not  acceptable." 


Section  5 of  the  Purchasing  Agent  Act  (Laws  of  Missouri, 
1933,  page  411)  provides  that  all  purchases  shall  be  based  on 
competitive  bids.  Section  2 of  that  act  provides  that  the 
Purchasing  Agent  shall  purchase  all  supplies.  We  do  not  find 
any  provision  in  the  act  with  reference  to  the  sale  of  property 
by  the  state.  Section  3 provides  that  in  purchasing  supplies 
for  the  state  the  contract  shall  be  let  to  the  lowest  and  beat 
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bidder,  thereby  indicating  clearly  an  intention  on  the  part 
of  the  legislature  to  confine  the  activities  of  the  Purchasing 
Agent  to  the  purchase  of  supplies  for  the  state* 

Section  9 of  the  Purchasing  Agent  Act  provides  that* 


"*  * * * All  reports,  bids,  specifica- 
tions and  contracts,  and  all  records  of 
purchases  and  sales  of  any  kind,  whether 
by  the  Purchasing  Agent  or  by  departments 
as  authorised  by  him,  shall  be  kept  in 
the  office  of  the  Purchasing  Agent  and 
shall  be  open  to  inspection  by  the  public •" 


It  would  therefore  appear  that  the  only  duty  with 
reference  to  sales  is  the  keeping  of  records  relating  thereto* 

In  view  of  the  fact  that  you  have  obtained  bids  on  the 
merchandise  to  be  sold,  this  office  is  of  the  opinion  that 
you  should  accept  the  highest  and  best  bid  made,  since  there 
is  no  provision  in  the  Purchasing  Agent  Act  requiring  you  to 
advertise  for  bids  in  two  daily  newspapers  when  the  transaction 
Involves  a sale  of  merchandise* 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVED* 


TTTTTOT 

(Acting)  Attorney  General 
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FtTRC  aStjnO-  A'lEi'iT : Corporation,  in  which  curator,  regent  or  trustee 


August  9,  1939 


Mr.  Georg*  Blowers 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
August  7,  1939,  requesting  our  opinion  on  the  following: 


"May  a corporation,  in  #iich  a 
curator,  regent  or  trustee  of  one 
of  our  educational  or  eleemosynary 
institutions  is  a stockholder,  sub- 
mit bids  to  the  State  Purciiusing 
/igent  for  supplies  to  be  furnished 
the  i .stitution  for  which  s^id 
stockholder  is  curator,  regent  or 
trustee?" 


There  are  various  acts  which  prohibit  curators, 
regents  and  trustees  of  our  educational  and  eleemosynary 
institutions  from  being  interested  in  any  contract  for 
supplies  bought  for  said  institution.  These  acts,  appear- 
ing in  R.  S.  Mo.  1929  are:  Missouri  University  Section 
9654;  Teachers  Colleges  Section  9614;  Lincoln  University 
Section  9621;  Schools  for  Blind  and  Deaf  Sections  9710,  9711 
and  Eleemosynary  Institutions  Section  6620. 

Bach  of  these  institutions  has  a statute  in  existence 
authorizing  the  board  in  charge  of  said  institutions  to 
purchase  necessary  supplies.  Missouri  University  Section 
9626;  Teachers  Colleges  Sections  9596,  9603,  9610;  Lincoln 
University  Eleemosynary  Institutions  Section  8694. 

In  Laws  1933,  page  410,  there  appears  an  act  creating 
the  State  Purchasing  Agent.  Section  2 of t his  act  provides: 
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"The  Purchasing  Agent  shall  purchase  all  supplies  * * •* 
for  all  departments  of  the  State  except  as  In  this  Act 
otherwise  provided," 

We  assume,  because  we  think  It  Is  conceded  by  all, 
that  the  statute  revokes  the  authority  heretofore  had  by 
the  above  Institution  to  purchase  their  own  supplies. 

The  statutes  requiring  interpretation  all  contain 
one  or  the  ether  of  these  provisions  or  ones  similar  there- 
to — that  the  prohibited  persons  shall  not  be,  "directly 
or  Indirectly  Interested  In  any  contract  ior  any  supplies 
In  any  quantity  or  of  any  kind  to  be  furnished  said  In- 
stitution." nor  shall  they  vkeep  for  sale  or  be  Interested 
In.  directly  or  Indirectly,  the  sale  or  exchange  of  any 
school  furniture  or  apparatus . hooks,  maps . charts  or 
stationary  used  In  s aid  school 

In  Forest  City  Mfg.  Co.  v.  International  Labor  Union 
111  S.  W.  (2nd)  l.c.  940  (Mo.  App.)  It  Is  said,  "A  corpora- 
tion Is  a creature  of  the  sovereign  power  which  brings  It 
Into  being,  with  an  entity  separate  and  distinct  from  the 
Individuals  who  compose  it,  # u # w.  In  State  v.  Miller 
272  S.  W.  l.c.  1067  (Mo.  App.)  the  court  says,  "It  Is  a 
general  and  well-established  principle  of  law  that  a corpora- 
tion has  a legal  entity  distinct  from  Its  members,  * * * "* 

In  14  C.  J.  p.  52,  Section  6,  this  rule  is  statsd  as 
follows  I 


"On  the  creation  of  a corporation,  as 
we  have  seen,  the  Individuality  of  the 
corporators  or  members  is  merged  In 
the  corporate  body  and  the  corporation 
becomes  In  law,  and  for  most  purposes, 
a legal  entity  or  artificial  person  en- 
tirely distinct  from  Its  members  and 
Its  officers,  so  that  its  acts  through 
its  members  as  a corporate  body,  or 
through  its  officers  or  agents,  are  re- 
garded as  the  acts  of  this  legal  entity 
or  artificial  person  as  distinguished 
from  the  members  who  compose  It,  and  the 
property  or  rights  acquired,  or  the 
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liabilities  Incurred,  by  It  are 
regarded  as  Its  property,  rights, 
and  liabilities  as  such  distinct 
legal  entity,  # * * " 


In  14  C.  J.  p.  55,  Section  9,  it  I s statedt 


"On  the  Bame  principle  the  contracts 
entered  into  for  a corporation  by  its 
authorised  officers  or  agents  are  the 
contracts  of  the  corporation  as  a 
distinct  legal  entity,  and  neither 
confer  rights  nor  impose  liabilities 
or  restrictions  on  the  members  or 
stockholders  individually." 


Under  the  above  authority  it  is  to  be  seen  that  stock- 
holders in  a corporatl  n and  the  corporation  are,  in  the 
eyes  of  the  law,  separate  and  distinct  persons ^ Thus  it 
is  not  possible  to  say  that  a stockholder  has  any  individual 
Interest  in  a contract  of  the  corporation.  ISie  corporation 
alone  is  Interested  in  contracts  between  it  and  other  per- 
sons • 


There  is,  however,  a time  when  this  corporate  fiction 
is  cast  aside.  In  May  .Jepartment  Stores  bo.  v.  Union  hlectrlc 
L.  & P.  Co.  107  S.  w . (2nd)  l.c.  55  (Mo.  Sup.)  it  1 s said: 


"If  any  intercorporate  affiliation  is 
devised  for  or  is  being  used  to  ac- 
complish an  improper  or  unlawful  pur- 
pose, certainly  equity  does  have  the 
authority  to  tear  down  technical  legal 
barriers  and  reach  beyond  them  to  im- 
pose liability  or  grant  proper  relief. 

If  the  purpose  is  lawful,  and  fair  and 
equitable  to  those  with  whom  it  is  in- 
tended to  deal,  legal  forms  and  relation- 
ships should  be  observed." 
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CONCLUSION 


It,  therefore,  is  our  opinion  that  a corporation. 
In  which  a curator,  regent  or  trustee  of  one  of  our 
educational  or  eleemosynary  Institutions  Is  a stock- 
holder, may  submit  bids  to  and  receive  contracts  from, 
the  State  Purchasing  Agent  for  supplies  to  be  furnished 
the  institution  for  which  said  s tockholder  is  curator, 
regent  or  trustee,  if  the  corporate  entity  submitting 
said  bid  or  receiving  said  contract  is  not  a mere  sham 
set  up  or  used  by  the  stockholder-board  member  for  the 
purpose  of  evading  statutes  prohibiting  said  curators, 
regents  and  trustees  from  being  interested  in  contracts 
to  furnish  supplies  to  their  institutions* 


Very  truly  yours, 

LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

APi’ROVEDl 

J.  ET  TTTOfT 

(Acting)  Attorney  General 
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PuLC  AS  I i It  AGEuT : Must  buy  supplies  for  penal  institutions 

from  prison  industries  if  they have  or 
can  within  sixty  flays  manufacture  the  same. 


Hovember  8 


Honorable  George  Blowers 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  Sir) 


1939 


HP  l LED  1 


This  will  acknowledge  receipt  of  your  opinion  request 
of  November  b,  1939,  which  is  as  follows) 


"Please  advise  me  at  your  earliest 
convenience,  if  the  merchandise  which 
we  purchase  from  the  Missouri  State 
Prison  for  the  various  State  Institu- 
tions must  be  purchased  on  competitive 
bids,  or,  will  it  be  contrary  to  the 
Law  to  issue  a direct  order  to  the 
Prison  for  the  articles  which  they  manu- 
facture and  which  they  raise  on  the 
Prison  Farms* 

I believe  this  can  be  done  after  read- 
ing Section  7,  Page  413,  of  the  Laws  of 
Missouri  of  1933." 


Seotion  8340  R.  S*  Mo*  1929  provides  authority  for 
the  Penal  Board  to  establish  industries  in  our  various  penal 
institutions  in  order  to  give  employment  to  the  inmates, 

"with  the  view  of  manufacturing,  so  far  as  may  be  practicable, 
such  articles  agreed  upon  by  said  board  as  are  needed  in 
any  of  the  Institutions  hei’einabove  in  this  section  mentioned 
or  referred  to."  The  institutions  referred  to  in  this  sec- 
tion are)  "the  Missouri  state  penitentiary,  the  Missouri 
reformatory,  the  industrial  home  for  girls,  the  industrial 
home  for  negro  girls,  or  any  other  penal  or  reformatory  in- 
stitutions hereafter  created." 

Thus,  we  see  that  the  prison  industries  were  established 
with  a dual  purpose. 
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Section  8342  Laws  1939,  page  569,  provides  t 


"'Hie  prices  for  all  articles  so  manufactured, 
as  hereinabove  provided,  shall  be  fixed 
and  determined  by  said  commission,  and 
before  any  purchase  shall  be  made  of  any 
(of)  sale  articles,  for  the  institutions 
hereinabove  mentioned,  from  any  other 
s ource . written  requisitions  shall  be 
tiade  upon  said  commission  by  the  proper 
purchasing  agents  of  the  state,  * * * •» 
for  said  articles;  (,)  and  duplicate 
certificates  shall  be  made  by  said  com- 
mission that  it  is  unable  to  furnish  or 
supply  the  same  within  sixty  days,  * * 

* * * # . Said  prices  charged  by  said 
commission  shall  not  exceed  the  prices 
of  like  articles  in  the  open  market. 


Under  these  two  statutes,  it  is  the  duty  of  the  pur- 
chasing agent  of  the  state,  before  any  article  can  be 
bought  for  the  penal  institution  in  the  open  market,  to 
try  to  obtain  the  same  from  the  prison  industries.  There 
is  reason  behind  this  command  because  it  Is  a matter  of 
common  knowledge  and  legislative  record  that  prison  made 
goods  cannot  be  freely  sold  everywhere,  and  the  legislature 
being  aware  of  this  fact  made  provision  for  the  state  itself 
to  consume  as  much  prison  made  goods  as  possible  in  order 
that  the  Inmates  of  penal  institutions  in  this  state  might 
be  kept  employed  during  their  incarceration. 

In  Lav/s  of  1933,  page  411,  the  State  ihirchaslng  Agent 
was  created.  The  creation  of  this  department  took  away  from 
the  penal  institutions  the  right  to  make  their  own  purchases, 
direct,  requiring  this  to  be  done  through  the  purchasing 

agent • 


Section  2 of  said  Act  provides,  "The  Purchasing  Agent 
shall  purchase  all  supplies  except  printing,  binding  and 
paper,  as  provided  for  in  Chapter  115  R.  S.  1929,  for  all 
departments  of  the  State  * * * ".  Section  3 requires,  "all 
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purchases  shall  be  based  on  competitive  bids",  except  where , 
with  the  Governor' s approval,  supplies  may  be  purchased  on 
the  open  market  at  a better  price. 

It  is  at  once  apparent  that  the  terms  of  Sections  5 
and  8542,  supra,  are  somewhat  inconsistent.  How  can  the 
purchasing  agent  buy  supplies  for  the  penal  institutions 
on  competitive  bids  when  he  is  directed  to  buy  the  same 
from  the  prison  Industries  if  they  have  or  can  manufacture 
said  supplies  in  sixty  daysT  This  inconsistency  existing, 
it  became  our  problem  to  harmonise  and  reconcile  the  conflict 
or  to  determine  which  statute  prevails  if  that  cannot  be 
done. 


The  conflict  is  so  square  we  think  these  statutes 
cannot  be  harmonised  so  we  proceed  to  determine  which  pre- 
vails. 

The  purchasing  agent's  Act  is  a general  one  applying 
to  all  departments  of  the  state  as  well  as  the  penal  in- 
stitutions. Sections  8540  and  8542,  supra,  are  special  acts 
applying  only  to  the  prison  Industries  and  the  manner  and 
place  supplies  for  our  penal  institutions  are  to  be  pur- 
chased. 

In  Tevls  v.  Poley  50  S.  W.  (2nd)  68  (Ho.  Sup.)  the 
court,  with  respect  to  conflicting  general  and  special  statutes, 
said  l.o.  69 i 


"In  this  situation  the  rule  of  con- 
struction is  that,  'where  there  is  one 
statute  dealing  with  a subject  in  general 
and  comprehensive  terms  and  another  deal- 
ing with  a part  of  the  same  subject  in 
a more  minute  and  definite  way,  the  two 
should  be  read  together  and  harmonised, 
if  possible,  with  a view  to  giving  effect 
to  a consistent  legislative  policy;  but 
to  the  extent  of  any  necessary  repugnancy 
between  them,  the  special  will  prevail  . 
over  the  general  statute." 


Hie  legislature  repealed  and  reenacted  Section  8542  in 
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Lava  193U,  page  569,  but  this  in  fact  was  only  a corrective 
amendment  since  the  only  change  made  In  the  statute  was  to 
substitute  the  word  "commission"  for  "board".  Sections 
8540  and  8542,  supra,  were  enacted  prior  to  the  Purchasing 
Agent  Act. 

In  State  ex  rel  v.  Brown  68  5.  W.  (2nd)  59  (Mo.  Sup.) 
It  Is  stated! 


* * where  the  general  act  is  later,  the 
special  will  be  cons timed  as  remaining  an 
exception  to  its  terms,  unless  it  is  repealed 
in  express  words  or  by  necessary  implication. ' " 


In  Collins  v.  Twellman  126  S.  W.  (2nd)  251  (Mo.  Sup.) 
It  is  held  that  the  I 


"Repeal  of  a special  law  by  Implication, 
through  the  enactment  of  a general  law, 
is  not  favored." 


In  the  instant  case,  we  have  a general  and  special 
statute  that  cannot  be  harmonised,  the  general  act  is  later 
and  nothing  exists  in  the  later  general  act  to  Indicate  the 
provisions  of  the  special  act  are  repealed  by  necessary 
implication.  This  brings  the  case  squarely  within  the  rules 
announced  in  the  above  cases,  and  under  these  rules  the 
terms  of  Section  8342,  supra,  apply  to  the  State  Purchasing 
Agent  Insofar  as  they  direct  where  he  must  first  try  to 
purchase  supplies  for  the  penal  Institutions  mentioned  and 
referred  to  In  Section  8540,  supra. 

This  conclusion  is  borne  out  in  principal  by  the  case  of 
Stats  ex  rel  v.  Smith  67  S.  W.  (2nd)  50  (Mo.  Sup.).  In  that 
case  it  was  contended  that  the  State  Highway  Department  should 
have  purchased  crushed  rock  through  the  State  Purchasing 
Agent.  The  decision  of  the  court,  in  holding  otherwise,  rests 
on  two  grounds.  These  are  that  the  highway  department  had 
constitutional  authority  to  make  its  own  purchases,  and  that 
the  act  passed  by  the  legislature  respecting  the  purchase  of 
highway  construction  materials  by  the  highway  department  was 
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a special  act  while  the  purchasing  agent  act  was  a eneral 
act  which  would  not  operate  to  repeal  the  former. 


We  do  not  believe  Section  7,  Laws  1933,  page  413, 
mentioned  in  your  request,  can  operate  to  authorize  the 
purchasing  agent  to  "purchase*  by  way  of  a transfer,  the 
articles  manufactured  by  the  prison  industries  for  the 
penal  institutions,  T5iat  section  contemplates  supplies 
bought  through  the  purchasing  agent  for  a department  that 
are  on  hand  but  not  needed  at  the  time  by  the  department 
for  which  they  were  purchased. 


C KCLUSIGN 


Therefore,  it  is  our  opinion  that  the  State  Purchasing 
Agent,  when  buying  supplies  for  the  penal  institutions, 
must  first  try  to  obtain  the  articles  desired  from  the 
prison  Industries  in  accordance  with  Sec t ion  0342,  Laws 
/ 1939,  page  669,  before  he  purchases  the  same  from  other 
sources  on  competitive  bids  or  in  the  open  narket. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED! 


(Acting)  Attorney  General 
L B »RT 


LIQUOR  CONTROL: 


Brewing  corporation  may  have  interest  in 
wholesale  business.  Neither  is  brewing  cor 
poration  liable  for  violations  commi'Sed  by- 
wholesale  corporation* 


March  28,  1939 


Mr*  V allace  I.  bowers.  Chief  Clerk 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 


y J 

V Jr 


F! 


This  will  acknowledge  receipt  of  your  letter  of 
March  16,  1939,  presenting  the  following  questions  for 
an  opinion: 

"(1)  Under  the  Liquor  Control  Act 
and  i»on-intoxi eating  liquor  laws, 
may  a rewery  have  a controlling 
Interest  In  a corporation  licensed 
to  sell  5^  and  3*2^  beer  at  whole- 
sale? 

"(2)  Assuming  that  such  a practice 
Is  legal,  what  would  be  the  Bre?/er- 
iea  liability  in  case  of  a violation 
of  the  Liquor  Control  Act  or  Non- 
Intoxicating  liquor  law  on  the  part 
of  the  Wholesale  corporation?” 


I* 

Section  3,  Laws  of  1933-34,  Extra  Session,  page 
79,  pertaining  to  intoxicating  liquors,  provides: 

"Distillers,  wholesalers,  winemakers, 
brewers  or  their  employees,  officers 
or  agents,  shall  not,  under  any  cir- 
cumstances, directly,  or  indirectly, 
have  any  financial  interest  in  the 
retail  business  for  sale  of  Intoxica- 
ting liquors  * ■»  * 
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Beet Ion  13139-Z-14,  Laws  of  1935,  page  399,  pro- 
vides: 

" Neither  brewers  nor  manufacturers  of 
non-intoxicating  beer*  or  their  em- 
ployees, officers,  agents,  subsidiaries 
or  affiliates  shall,  under  any  circum- 
stances, directly  or  indirectly,  have 
any  financial  interest  in  the  retail 
business  for  the  sale  of  such  non- 
intoxicating beer,  * * * *." 

These  two  statutes  answer  your  first  question. 

It  will  be  noted  that  they  only  prohibit  the  brewer  from 
having  a financial  interest  in  the  "retail  business". 
There  is  no  statutory  provision,  of  which  we  are  a?/are, 
preventing  a brewer  from  having  a financial  interest  in 
the  wholesale  end  of  selling  intoxicants. 


II* 


In  Forest  City  Mfg.  Co.  v.  International  L.G.ft. 
Union,  111  S.fc.  (2nd)  l.c.  940  (Mo.  App.),  it  is  said,  "A 
corporation  is  a creature  of  the  sovereign  power  which 
brings  it  into  being,  with  an  entity  separate  and  distinct 
from  the  individuals  who  compose  it,  * * *",  In  Xhott  v. 
Fisher  Vehicle  hoodstock  h Lbr.  Co.,  190  S.¥.:.  l.c.  379  (Mo. 
App.),  the  court  said,  concerning  the  identity  of  two  cor- 
porations, "Even  If  there  was  identity  of  stockholders,  the 
corporations  would  be  distinct". 

In  14  C.J.,  Section  19,  page  58,  api^ears  this 
statement: 


"Since  a corporation  Is  a person  dis- 
tinct from  its  members  or  stockholders, 
it  follows  that,  even  though  the  same 
individuals  nay  be  the  Incorporators  of, 
or  own  stock  In,  two  separate  corpora- 
tions, and  even  though  such  corporations 
may  have  the  same  Individuals  as  offi- 
cers, there  is  no  Identity  between  the 
two  corporations,  and  neither  is  liable 
for  the  acts  or  faults  of  the  other 
merely  because  of  the  identity  of  the 
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members  or  stockholders  and  offi- 
cers. A holding  corporation  has  a 
separate  corporate  existence,  and  Is 
to  be  treated  as  a separate  entity, 
unless  the  facts  show  that  such  sep- 
arate corporate  existence  Is  a mere 
sham,  or  has  been  used  as  an  Instru- 
ment for  concealing  the  truth." 

This  statement  from  the  text  Is  amply  supported  by  cita- 
tions of  authority  from  Jurisdictions  other  than  Missouri. 


CONCLUSION. 


Therefore,  it  is  our  opinion  that  a brewing  cor- 
poration may  own  stock  in  a wholesale  corporation  dealing 
in  intoxicating  and  non- intoxicating  beer.  It  Is  further 
our  opinion  that  a violation  of  law  by  the  wholesale 
corporation  in  no  way  could  subject  to  penalties  the  brew- 
ing corporation  owning  stock  therein  because  they  are  sep- 
arate entities,  absent  a showing  that  the  wholesale  cor- 
poration was  set  up  by  the  brewing  corporation  as  a sham 
through  which  the  brewing  corporation  seeks  to  violate  the 
law  with  impunity. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


An  ROVED  By: 


dctinJlm 
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PARK  BOARD: 


Administration  over  roads  and  bridges  in 
and,  contiguous  to  State  Parks. 


March  29,  1939 


Honorable  !•  T*  Bode,  Director 

State  Park  Board 

Jeffer  on  City,  Missouri 


Dear  Sir* 

V/e  acknovrledge  your  request  for  an  opinion  dated 
March  3,  1939,  widch  reads  as  follows* 


HIn  a number  of  State  parks  we  are 
bothered  with  the  problem  of  loca- 
tion and  maintenance  of  county  roads. 

As  a matter  of  policy,  it  would  be 
most  desirable  for  no  county  roads 
to  extend  into  any  part  of  a state 
park,  and  in  those  cases  that  county 
roads  do  extend  into  State  parks,  it 
appears  highly  desirable  to  make  some 
arrangement  for  the  maintenance  of 
those  county  roads.  It  would  appear 
best  for  all  roads  in  State  parks  to 
be  recognized  as  State  highways  and 
to  be  built  and  maintained  by  the 
State  Highway  department • The  ques- 
tion of  law  covered  In  this  letter 
is  tv.o -fold* 

1.  Y.hat  jurisdiction  does  tlie  State 
Park  Department  have  over  county  roads 
which  may  now  be  located  in  State  parks? 
In  more  detail,  there  are  some  existing 
county  roads  which  we  would  like  to 
close;  one  in  particular  is  located  at 
Bennett  Spring*  The  maintenance  of 
this  road  is  unnecessary  for  the  people 
of  Dallas  County*  The  maintenance  of 
the  road  is  consequently  a problem  of 
the  State  Park  Department  and  we  would 
like  to  close  the  road  and  maintain  only 
one  entrance  to  Bennett  Spring*  There 
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are  several  similar  cases  in  the  State 
Park  System  and  the  point  of  law  on 
which  we  would  like  to  have  an  opinion 
is,  who  has  precedence,  the  State  Park 
Department  or  the  county,  in  the  matter 
of  control,  location  and  maintenance  of 
county  roads  which  may  be  on  the  inter- 
ior of  state  parks? 

2#  The  second  point  of  law  on  which  an 
opinion  is  requested  is  the  status  of 
a road  on  the  inside  of  a State  park  so 
far  as  the  State  Highway  department  is 
concerned.  Ye  consider  the  best  possible 
policy  to  be  a policy  which  would  include 
all  roads  on  the  inside  of  the  State 
parks  as  a part  of  the  State  Highway  System# 
Is  there  any  point  of  law  which  covers  this?" 


We  also  acknowledge  your  letter  of  March  23,  1939, 
whloh  reads  as  follows* 


"Reference  is  made  to  my  letter  to  you 
of  March  3,  1939,  in  which  an  opinion 
was  requested  on  the  responsibility  of 
the  State  Highway  Department  for  the  con- 
struction and  maintenance  of  roads  in 
State  parks# 

I refer  particularly  to  the  last  three 
lines  in  the  fourth  paragraph  of  Section 
44a,  Article  IV  of  the  Revised  Statutes 
of  Missouri,  1929,  which  is  found  on  page 
92  of  Volume  I of  the  1929  statutes#  These 
three  lines  read, 

* * * * and  empowered  to  locate,  construct 
and  maintain  highways  and  bridges  in  State 
parks,  now  or  hereafter  established,  and 
connect  the  same  v/ith  the  primary  or  sec- 
ondary highways  of  the  State# ' 

In  recent  years  many  miles  of  roads  have 
been  built  in  the  State  parks  by  CCC  and 
VYPA#  The  maintenance  of  these  roads  is 
a serious  problem#  My  interpretation  of 
the  lines  quoted  above  is  that  the  State 
Highway  Department  is  responsible  for  the 
roads  and  bridges  in  all  State  parks  and 
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la  responsible  not  only  for  the  main- 
tenance but  for  the  construction  of 
these  roads* 

I would  like  to  know  If  this  part  of 
the  Constitution  of  the  State  Is  still 
In  force  and  If  still  In  force,  if  it 
means  precisely  what  it  says.  I would 
like  to  be  further  advised  regarding 
what  steps  we  should  take  to  cause  the 
State  Highway  Department  to  assume  the 
maintenance  of  all  existing  roads  in 
state  parks  and  to  provide  for  the  con- 
struction of  nev;  roads  in  parks* 

Vie  are  now  making  preparation  to  build 
roau  systems  in  the  new  parks,  suoh  as 
Crowder  and  Pershing,  and  in  the  event 
tiis  part  of  the  law  dictates  that  the 
State  Highway  Department  shall  be  re- 
sponsible for  the  building  of  these 
roads,  I would  like  to  be  so  advised* 

In  the  event  the  State  Highway  Depart- 
ment actually  is  responsible  for  the 
maintenance  and  construction  of  park 
roads,  the  assumption  of  this  respon- 
sibility by  the  Highway  Department  would 
prove  an  enormous  help  to  the  Park  De- 
partment, both  from  a financial  stand- 
point and  from  the  standpoint  of  admini- 
stration*" 


Article  4,  Section  44a,  Missouri  Constitution  provides 
for  a Seventy-five  million  dollar  ($75,000,000*00)  bond  issue 
and  for  establishing  the  Missouri  State  Highway  System.  It 
provides  also  that  said  funds  be  ear  marked  for  certain  definite 
purposes,  and  in  the  ninth  paragraph  of  said  constitutional 
provision,  it  reads  in  part* 


H »•*«***  from  the  fluids  herein  pro- 
vided for  cone  ruction  of  primary  and 
secondary  highways  and  from  the  state 
road  fund  •*  * * * * ihe  State  Highway 
Commission  is  hereby  also  authorised 
and  empowered  to  locate,  construct  and 
maintain  highways  and  bridges  in  State 
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parka,  now  or  hereafter  established, 
and  connect  the  stone  v/ith  the  primary 
or  secondary  highways  of  the  State.  •> 


Article  12,  Chapter  42  R#  S*  Mo*  1929,  provides  for 
the  establishment  of  the  State  Highway  Commission  and  Sec- 
tion 8104  R.  S.  Mo*  1929  provides  in  part: 


"The  coiranission  shall:  * * * * * 

(3)  Provide  for  aiding  county  highway 
engineers  or  other  officials  of  civil 
subdivisions  in  establishing  gradients 
and  alignments,  and  pre paring  suitable 
systems  for  maintenance  of  highways  and 
bridges* 

(4)  Cause  standard  plane,  specifications 
and  estimates  to  be  prepared  for  the  re- 
pair and  improvement  of  highways  and  the 
construction  and  repair  of  bridges  by 
civil  subdivisions*  ******  *" 


Section  8093  R*  S*  Mo*  1929  provides  in  part: 


"Whenever  in  this  article,  or  in  any  pro- 
ceeding under  this  article,  the  following 
words  or  terms  are  used,  they  shall  be 
deemed  and  taken  to  have  the  meanings 
ascribed  to  them  as  follows;  ’Civil  sub- 
division,* a county,  township,  road  dis- 
trict or  other  political  subdivision  cf 
the  state  or  quasi  public  corporation 
having  legal  jurisdiction  of  the  con- 
struction and  maintenance  of  public  roads* 
******* 


The  State  Park  Board  is  a "Civil  subdivision"  as  de- 
fined by  statute* 

Laws  of  1937,  page  520,  Section  2 incorporates  the 
State  Park  Board  and  establishes  its  powers  and  duties  as 
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follows! 


"The  State  lark  Board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property  nec- 
essary, useful  or  convenient  for  the 
use  of  said  Park  Board  or  the  exercise 
of  it 8 powers  hereunder  necessary  for 
the  recreation  of  the  people  of  the 
State  of  Missouri*  In  the  event  the 
right  of  eminent  domain  be  exercised 
it  shall  be  exercised  in  the  same  man- 
ner as  now  or  hereafter  provided  for 
the  exercise  of  eminent  domain  by  the 
State  Highway  Commission*  Said  Park 
board  shall  have  the  power  to  make  and 
prouulgate  all  rules  and  regulations 
aa  it  may  deem  necessary  for  the  proper 
maintenance,  improvement,  acquisition 
and  preservation  of  all  state  parks* 
Salu  park  boaru  is  hereby  authorised 
to  employ  such  persons  or  assistants 
as  may  be  necessary  and  may  fix  the 
compensation  of  persons  thus  employed 
within  the  amount  appropriated  there- 
for by  the  Legislature*  All  vouchers 
for  the  payment  of  bills  or  for  com- 
pensation shall  be  drawn  and  approved 
by  the  birector  of  State  Parks  and  when 
presented  to  the  State  Auditor  shall  be 
paid  out  of  the  funds  appropriated  for 
such  purposes# 


By  the  above  statute  we  see  that  the  Legislature,  in 
creating  the  State  Park  Board,  was  silent  as  to  Jurisdictional 
powers  over  covin ty  highways  previously  dedicated  to  public  use, 
yet  in  or  contiguous  to  state  parks* 

fihe  power  in  the  State  Park  Board  to  make  and  promulgate 
rules  necessary  for  the  improvement  of  all  state  parks  is  no 
doubt  power  tp  establish  and  maintain  a system  of  roads  and 
bridges  on  or  through  land  acquired  by  a said  State  Park  Board, 
where  the  state  highway  Conmisslon  has  not  assumed  its  consti- 
tutional Jurisdiction*  V.henever  the  State. Park  Board  sees  fit, 
the  State  Park  Board,  being  a corporate  body  and  acting  as  any 
proprietor  of  land,  can  take  steps  to  vacate  oounty  roads  con- 
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tiguous  to  state  parks  by  following  the  legislative  scheme 
for  vacating  public  roads. 

Section  7836  R.  S.  Mo.  1929  provides* 


"Any  twelve  freeholders  of  the  township 
or  townships  through  which  a road  runs 
may  make  application  for  the  vacation  of 
any  such  road  or  part  of  the  same  as  use- 
less, and  the  repairing  of  the  same  an  un- 
reasonable burden  upon  the  district  or 
districts;  the  petition  shall  be  publicly 
read  on  the  first  c*ay  of  the  term  at  which 
it  is  presenteu,  and  the  matter  continued 
without  further  proceedings  until  the  next 
term.  Notice  of  the  filing  of  such  peti- 
tion and  of  the  road  sought  to  be  vacated 
shall  be  posted  up  in  not  less  than  three 
public  places  in  such  township  or  townships, 
at  least  tv/f  ity  days  before  the  first  day 
of  the  next  term  of  the  court,  and  a copy 
of  the  sane  shall  be  personally  served  on 
all  the  persons  residing  in  said  district 
whose  lands  are  crossed  or  touched  by  the 
road  proposed  to  he  vacated  in  the  same 
manner  as  other  notices  are  required  to 
be  served  by  law;  and  at  the  next  regular 
term  the  same  shall  a :ain  be  publicly  read 
on  the  first  day  thereof.  If  no  remonstrances 
be  made  thereto,  in  wrirdng,  signed  by  at 
least  twelve  freeholders*  the  court  may  pro- 
ceed to  vacate  such  road*  or  any  part  there- 
of* at  the  cost  of  the  petitioners;  but  if 
a remonstrance  thereto*  in  writing*  signed  by 
at  least  twelve  freeholders,  residents  of 
such  township  or  townships,  be  filed,  and 
the  court  alter  considering  the  same  shall 
decide  that  it  is  Just  to  vacate  such  road, 
or  any  part  thereof,  against  the  vacation 
of  which  the  remonstrance  was  filed*  the 
costs  shall  be  paid  by  the  parties  remon- 
strating, and  the  original  costs,  and  damages 
ior  opening  such  vacated  road  shall  be  paid 
by  the  petitioners  to  tnoee  who  paid  the 
same*  provided,  that  if  five  years  have 
elapsed  3ince  the  original  opening  of  the 
same  no  such  reimbursement  shall  be  made." 
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Section  7837  R*  S,  Mo*  1929  provides  for  an  appeal  from 
an  order  and  judgment  of  a county  court  vacating  a public  road* 
Section  7839  R*  S*  Mo*  1929  defines  county  roads  as  follows! 


"All  roads  In  this  state  that  have  been 
established  by  any  order  of  the  county 
court,  and  have  been  used  as  public  high- 
ways for  a period  of  ten  years  or  more, 
shall  be  deemed  legally  established  public 
roads;  and  all  roads  that  have  been  used 
as  such  by  the  public  for  ten  years  con- 
tinuously, and  upon  which  there  shall 
have  been  expended  public  money  or  labor 
for  such  period,  shall  be  deemed  legally 
established  roads;  and  nonuser  by  the 
public  for  ten  years  continuously  of  any 
public  road  shall  be  deemed  an  abandonment 
and  vacation  of  the  same*" 


COHCUJSION 


Answering  your  first  question!  If  a county  road  through 
any  state  park  ought  to  be  vacated,  then  the  statutory  petition 
to  vacate  should  be  filed  in  the  county  court  and  the  matter  de- 
cided pursuant  to  t>ie  statutory  procedure  for  such  cases*  The 
3tate  Park  Board  does  not  have  jurisdiction  to  arbitrarily  va- 
cate a county  road* 

Answering  your  second  question!  Ihe  constitution  above 
quoted,  being  the  fundamental  law  of  this  state,  all  legislative 
acts  and  the  conduct  of  administrative  boards  dealing  with  the 
location,  construction  and  maintenance  of  roads  and  bridges  in 
state  parks  must  be  construed  according  to  constitutional  inten- 
tions* Y.'e  are  of  the  opinion  that  the  State  Highway  Commission 
could,  at  their  pleasure,  providing  there  be  available  consti- 
tutional funds,  locate,  construct  and  maintain  highways  and 
bridges  in  state  parks,  and  connect  the  same  with  the  primary 
and  secondary  highways  of  the  state* 

We  are  of  the  opinion  that  nothing  in  said  constitutional 
provision  makes  it  mandatory  on  the  State  Highway  Commission  to 
take  over,  construct  or  maintain  highways  and  bridges  in  or 
contiguous  to  state  parks*  Roads  and  bridges  in  state  parks 
become  the  problem  of  the  State  Highway  department  only  when 
it  assumes  to  construct  and  maintain  same  as  a part  of  the  State 
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iiljhvjay  System  out  of  state  highway  funds* 

If  the  public  be  best  served  by  a public  policy  where- 
in all  roads  and  bridges  in  sta  e parks  be  taken  over  and 
absorbed  as  a part  of  the  State  Highway  System,  then  the  State 
Highway  Commission  sh-uld  be  approached  with  the  proposition 
for  their  serious  consideration*  The  State  Highway  Commission 
has  in  the  past  been  approached  with  such  problems  by  other 
"Civil  subdivision"  of  the  state  resulting  in  the  adoption  of 
roads  and  bridges  into  the  state  highway  system* 

As  provided  in  Section  8104,  supra,  prior  to  said  roads 
and  bridges  becoming  a part  of  the  State  Highway  System,  the 
State  Park  Board  can  demand  of  the  State  Highway  Cozrsnission 
aid  in  establishing  gradients  and  in  preparing  suitable  systems 
for  maintenance  of  highways  and  bridges  and  can  demand  standard 
plans,  specifications  and  estimates  to  be  prepared  for  the  re- 
pair and  Improvement  of  highways  and  bridges  in  state  parks* 


Respectfully  submitted, 

m.  OR R SAY.YERS 

Assistant  Attorney  General 


APiRoVSui 


W.  J,  BURKE 

(Acting)  ^-t^oruey  General 
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CONSERVATION  COMMISSION: 


Article  5,  Section  26  of  Missouri 
Constitution  vests  Conservation 
Commission  with  authority  to  dispose 
of  lands. 


June  21, 

/ 


Up.  I.  T.  Bode,  director 
Conservation  Commission 
Jefferson  City,  Missouri 

Attention:  Ur.  E.  Mayes 


1939 


- Land  and  Water 


Dear  Sir* 

This  department  acknowledges  your  letter  of  June 
15th,  as  follows! 


"The  Conservation  Commission  inherited 
some  property  from  the  old  Fish  and 
Game  Department  which  it  would  like  to 
dispose  of  by  sale  for  cash  and  use  the 
prooeeds  for  the  work  of  the  Cosmlssion. 
The  particular  land  which  the  Commission 
desires  to  sell  was  formerly  used  for 
hat cliery  purposes. 

Does  the  Commission,  under  the  provisions 
of  Amendment  4,  have  authority  to  sell 
this  land  and  use  the  proceeds  for  the 
ordinary  activities  of  the  Consols sionT 

An  opinion  concerning  this  matter  will 
be  appreciated.  In  the  event  any  further 
or  more  specific  information  is  desired, 
we  will  undertake  to  supply  it." 


59  C.  J«,  Section  2B0,  page  167,  states  the  general 
rule  with  respect  to  the  disposition  of  state  property. 


"The  power  to  dispose  of  state  property 
is  vested  in  the  legislature  which  may 
make  provisions  therefor  by  statute,  and 
the  statutory  provisions  must  be  complied 
with  or  the  sale  will  be  void." 
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Authority  for  the  above  statement  la  found  in  the 
case  of  State  of  Wisconsin  Torinus,  23  Minn*  1,  49 
N.  W.  269  1.  c.  260,  wherein  the  court  saidi 


"The  proprietary  rights  of  a state 
are  as  absolute  and  unqualified  as 
those  of  an  individual.  It  may,  in 
the  absence  of  any  self-imposed  re- 
strictions in  its  constitution,  sell 
and  dispose  of  its  property  upon  its 
own  terms  and  conditions,  for  cash 
or  upon  credit)  and  it  may  also  take, 
hold,  and  enforce  notes  and  obliga- 
tions received  from  the  purchasers 
of  its  property,  the  same  as  indivi- 
duals can.  But  as  the  legislative  „ 
department  is  the  only  one  that  rep- 
resents tue  state  in  respect  to  such 
rights,  it  alone  can  exercise  the 
power  necessary  to  the  enjoyment  and 
protection  of  those  rights,  by  the 
enactment  of  statutes  for  that  pur- 
pose. " 


The  above  case  is  cited  with  approval  in  the  case 
of  Bjurke  v*  Arens,  281  N.  W.  (Minn*)  865  1*  o.  839 i 


"In  disposing  of  such  lands  the  state 
exercises  the  same  proprietary  rights 
as  an ^individual  and  may  sell  and  dis- 
pose (oy  its  property  upon  such  terms, 
for  cash  or  upon  credit,  as  shall  be 
determined  by  statute*  State  of  Wis- 
consin v*  Torinus,  26  Minn*  1,  49 
N.  W.  259,  37  Am.  Kep.  395." 


And  again  in  the  case  of  Henderson  v*  City  of 
Shreveport,  160  La*  360,  107  So.  139,  1*  o*  142,  wherein 
the  court  saidt 
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It  follows  that  public  things 
cannot  be  alienated  without  the  ex* 
press  consent  of  the  sovereign,  and 
hence,  of  that  branch  of  the  govern- 
ment to  which  has  been  given  the  sup- 
reme lawmaking  power, " 


In  the  foregoing  oases  it  is  evident  that  in  order  to 
dispose  of  state  property  a legislative  act  is  necessary. 

An  amendment  was  adopted  by  the  people  which  went  into 
effect  July  1,  1937,  creating  a Conservation  Commission 
pertaining  to  fish,  game  and  forestry  and  stating  its  powers, 
duties  and  obligations,  as  follows  (h*ws  of  Mo,  1937,  p,  614,  615) i 


"The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game  4 forestry  and  all  wild  life 
resources  of  the  State, including  hatoh- 
eries,  sanctuaries,  refuges^  reserva- 
tions and  all  other  property  now  owned 
or  used  for  said  purposes  or  hereafter 
acquired  for  said  purposes  and  the  ac- 
quisition and  establishment  of  the  same, 
and  the  administration  of  the  laws  new 
or  hereafter  pertaining  thereto,  shall 
be  vested  in  a commission  to  be  known 
as  the  Conservation  Commission,  to  con- 
sist of  four  members  to  be  appointed  by 
the  Governor,  not  more  than  two  of  whom 
shall  be  members  of  the  same  political 
party.  The  commissioners  shall  have 
knowledge  of  and  interest  in  wild  life 
conservation.  Vacancies  shall  be  fill- 
ed by  appointment  by  the  Governor  for 
the  unexpired  term  within  thirty  days 
from  the  date  of  suoh  vacancy)  on  fall- 
tire  of  the  Governor  to  fill  the  vacancy 
within  thirty  days,  the  remaining  com- 
missioners shall  fill  the  vacancy  for 
the  unexpired  term.  The  first  members 
of  said  commission  shall  be  appointed 
for  terras,  as  follows  i one  for  a term 
of  two  years,  or  until  his  or.  her  suc- 
cessor is  appointed  and  qualified)  two 
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for  terms  of  four  years,  or  until 
their  respective  successors  are  ap- 
pointed and  qualified;  one  for  a term 
of  six  years,  or  until  his  or  her  suc- 
cessor is  appointed  and  qualified.  Up- 
on the  expiration  of  each  of  the  fore- 
going texms  of  said  commissioners,  a 
successor  shall  be  appointed  by  the 
Governor  for  a tena  of  six  years,  or 
until  his  or  her  successor  is  appoint- 
ed and  qualified,  which  term  of  six 
years  shall  thereafter  be  the  length 
of  term  of  each  member  of  said  Commis- 
sion, The  members  of  said  Commission 
shall  receive  no  salary  or  other  com- 
pensation for  their  services  as  such. 

The  members  of  the  Commission  shall  re- 
ceive their  necessary  traveling  and 
other  expenses  incurred  while  actually 
engaged  in  the  discharge  of  their  offi- 
cial duties. 

Said  commission  shall  have  the  power  to 
acquire  by  purchase,  gift,  eminent  do- 
main, or  otherwise,  all  property  neces- 
sary, useful  or  convenient  for  the  use 
of  the  Commission,  or  the  exercise  of 
any  of  its  powers  hereunder,  and  in  the 
event  the  right  of  eminent  domain  is  ex- 
ercised, it  shall  be  exercised  in  the 
same  manner  as  now  or  hereafter  provided 
for  the  exercise  of  eminent  domain  by 
the  State  Highway  Commission, 

A Director  of  Conservation  shall  be  ap- 
pointed by  the  Commission  and  such  direc- 
tor shall,  with  the  approval  of  the  Com- 
mission, appoint  such  assistants  and 
other  employees  as  the  Commission  may  deem 
necessary.  The  Coamnisaion  shall  determine 
the  qualif icatlons  of  the  director,  all 
assistants  and  employees  and  shall  fix 
all  salaries, except  that  no  commissioner 
shall  be  eligible  for  such  appointment  or 
employment. 
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The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions 
of  said  Commission  and  from  the  ap- 
plication and  the  administration  of 
the  lavs  and  regulations  pertaining 
to  the  bird,  fish,  game,  forestry  and 
wild  life  resources  of  the  State  and 
from  the  sale  of  property  used  for 
said  purposes,  shall  be  expended  and 
used  by  said  Commission  for  the  con- 
trol, management,  restoration,  conser- 
vation and  regulation  of  the  bird,  fish, 
game,  forestry  and  wild  life  resources 
of  the  State,  including  the  purchase 
or  other  acquisition  of  property  for 
said  purposes,  and  for  the  administra- 
tion of  the  lavs  pertaining  thereto 
and  for  no  other  purpose. 

The  general  assembly  may  enaot  any  lavs 
in  aid  of  but  not  inconsistent  vith  the 
provisions  of  this  amendment  and  all  ex- 
isting lavs  inconsistent  herevith  shall 
no  longer  remain  in  foroe  or  effect. 

This  amendment  shall  be  self -enforcing 
and  go  into  effect  July  1,  1937." 


The  question  nov  presents  Itself  vhether  the  people, 
by  the  above  amendment,  divested  the  legislature  of  the 
power  to  dispose  of  state  lands  dedicated  to  fish,  game 

and  forestry  and  vested  it  in  the  Conservation  Commission. 

The  case  of  karsh  v.  Bartlett,  121  S.  W.  (2d)  737, 

1.  o.  742,  was  an  original  proceeding  in  habeas  corpus  to 
secure  the  release  of  petitioner  convicted  of  violating  a 
statute  which  was  inconsistent  vith  the  regulation  adopted 
by  the  Conservation  Commission.  The  oourt,  in  pointing  out 
that  the  people  had  by  initiative  amendment  reserved  to  them- 
selves the  power  to  propose  lavs  and  amendments  to  the  Consti- 
tution, and  that  the  exercise  of  such  sovereignty  by  the  people 
deprived  the  legislature  of  its  powers  and  functions  to  deal 
vltil  fish,  game  and  fores  try  except  by  enacting  lavs  in  aid 
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"This  contention  overlooks  the  change 
resulting  from  the  adoption.  In  1908, 
of  the  Initiative  and  referendum  amend- 
ment, section  57,  article  4 of  the 
Constitution,  Mo.  St.  Ann.  Const,  art. 

4,  sec,  57.  As  regards  that  amendment 
this  court  has  held  that  the  people  in 
adopting  it  did  not  intend  merely  to 
oonfer  the  grant  contained  in  said  sec. 

1;  it  served  the  one  purpose,  to  recall 
all  legislative  power  theretofore  grant- 
ed to  the  end  that  the  whole  power  to  be 
granted  should  be  subject  to  the  initia- 
tive and  referendum.  State  ex  rel.  Cordon 
v.  Becker,  329  Mo.  1053,  49  S.  W.  (2d) 

146.  We  therefore  hold  (1)  that  the  au- 
thority was  delegated  by  the  people  to 
the  Geneiral  Assembly  to  legislate  by  en- 
actment, subject  to  the  referendum  clause, 
and  to  propose  constitutional  amendments 
by  enactment  of  joint  and  concurrent  reso- 
lutions; (2)  that  initiative  authority 
in  the  people  was  reserved  thus;  Vest- 
ing the  legislative  authority  of  the 
state  in  the  General  Assembly,  * the  peo- 
ple reserve  to  themselves  pow4r  to  pro- 
pose laws  and  amendments  to  the  Consti- 
tution and  to  enact  or  reject  the  same 
at  the  polls,  independently. of  the 
legislative  assembly  * ■**  ** . n 


and  further,  in  its  opinion,  the  court  said  (1.  c. 


"The  reference  already  made  to  the  power 
the  people  reserved  to  themselves  in  sec- 
tion 57  of  article  4 with  the  express 
right  to  exercise  the  same  without  let  or 
hindrance  of  the  General  Assembly,  will  be 
reoalled  to  mind.  This  power,  a political 
one,  and  the  exercise  of  its  functions  is 
of  the  essence  of  sovereignty  which  re- 
sides in  the  people.  In  the  Bill  of  Rights 
(sec.  1,  art.  2)  as  found  in  the  Constitu- 
tion, Mo.  St.  Ann.  Const,  art.  2,  sec.  1, 
it  is  declared  ‘That  all  political  power 
is  vested  in  and  derived  from  the  people; 
that  all  government  of  right  originates 
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from  the  people,  la  founded  upon  their 
will  only,  and  la  Inatltuted  solely  for 
the  good  of  the  whole. » In  view  of 
these  reservatlona  of  sovereignty  and 
of  the  right  to  exeroiae  functions  there- 
of in  the  State's  government,  it  seems 
self-evident  that  the  exercise  thereof 
in  this  particular  instance  to  provide 
in  the  mode  selected  and  to  the  extent 
effected  by  an  enduring  ordinance,  poli- 
cy forming  as  to  its  subject  matter  and 
rule-delegating  as  regards  the  adminis- 
trative functions  and  imposed  duties, 
was  valid  notwithstanding  the  general 
field  for  action  by  way  of  statutory 
enactments  had  theretofore  been  entered 
solely  by  successive  legislatures. 

That  condition,  long  existing,  continued 
merely  because  until  of  late  the  people 
did  not  attempt  to  exercise  their  stated 
reserved  authority. 

But  the  present  attempt  to  exercise  it 
does  not  deprive  the  legislative  de- 
partment of  the  government  of  its  power 
or  functions  but  relates  to  only a small 
portion  of  the  power  reserved  to  the 
people,  the  exercise  of  which  suspends 
and  supersedes  the  power  of  the  legisla- 
ture as  to  that  portion  alone  whioh  in- 
volves the  subject  matter  and  its  gover- 
nance as  provided  in  said  Amendment. " 


The  people,  having  suspended  the  power  of  the  legislature 
to  enaot  any  laws  with  respect  to  fish,  game  and  forestry 
except  those  "laws  in  aid  of  but  not  inconsistent  with  the 
provisions  of  this  amendment",  and  having  declared  that  "all 
existing  laws  inconsistent  herewith  shall  no  longer  remain  in 
force  and  effect",  created  the  Conservation  Commission  with 
the  power  of: 


. "The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  State,  including  hatch- 
eries, sanctuaries,  refuges,  reservations 
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and  all  other  property  now  owned  or 
used  for  said  purposes  or  hereafter 
acquired  for  said  purposes  and  the 
acquisition  and  establishment  of  the 
sane,  and  the  administration  of  the 
laws  now  or  hereafter  pertaining 
thereto,  shall  be  vested  in  a commis- 
sion to  be  known  as  the  Conservation 
Commission,  * * *. " 


In  helping  determine  what  the  powers  of  a Commission 
generally  are,  the  following  statement  from  59  C.  J,,  Section 
118,  p.  11,.  he  helpful  i 


"Generally  speaking,  * * * commis- 
sions # * **  have  suoh  powers  as  may 
have  been  delegated  to  them  by  ex- 
press constitutional  and  statutory 
provisions,  or  as  may  properly  be 
implied  from  the  nature  of  the  par- 
ticular duties  imposed  upon  them." 


The  Commission  has  the  power  of  "control"  and  "manage- 
ment", but  we  seriously  doubt  whether  these  words  standing 
alone  would  give  the  Commission  the  power  to  sell  any  of  its 
lands.  Thus,  in  the  case  of  Blanton  v,  Mayes,  58  Texas  422, 
1,  c,  429,  the  oourt  said* 


"In  the  management  and  control  of  the 
estate  Is  there  an  implied  power  to 
sell  real  property  for  reinvestment 
so  as  to  secure  an  income,  derivable 
from  the  language  employed,  when  con- 
sidered in  connection  with  the  subject 
matter  of  the  trust?  The  terms  "man- 
age" and  "control",  standing  alone  and 
unaided  by  other  considerations,  could 
not  be  considered  as  conferring  a power 
to  sell, " 
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The  word  "regulate",  as  used  In  the  above  Constitutional 
Amendment,  is  defined  in  the  case  of  March  v.  Bartlett,  supra, 
as  follows  (1.  c.  744): 


"It  includes  ordinarily  the  means  to 
adjust,  order,  or  govern  by  rule  or 
established  mode;  direct  or  manage 
according  to  certain  standards  or  rules." 


Further  examination  of  the  Conservation  Amendment 
reveals  that  in  addition  to  "the  control,  management, 
restoration,  conservation  and  regulation"  the  Commission 
is  authorised  to  take  - 

"The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions 
of  said  Commission  and  from  the  ap- 
plication and  the  administration  of 
the  laws  and  regulations  pertaining 
to  the  bird,  fish,  game,  forestry  and 
wild  life  resources  of  the  State  and 
from  the  sale  of  property  used  for  said 
purposes,  shall  be  expended  and  used 
by  saiu  oommission  for  the  control, 
management,  restoration,  conservation 
and  regulation  of  the  bird,  fish,  game, 
fores try  and  wild  life  resources  of 
the  State,  including  the  purchase  or 
other  acquisition  of  property  for  said 
purposes,  and  for  the  administration 
of  the  laws  pertaining  thereto  and 
for  no  other  purpose." 


Thus  we  find  an  express  declaration  on  the  part  of 
the  people  that  property  used  for  fish,  bird,  game,  forestry 
and  wild  life  may  be  sold  by  the  Commission  and  the  funds 
derived  therefrom  be  used  by  said  Commission  for  said  purposes. 
And  we  might  go  further  and  say  that  even  though  there  were 
a doubt  as  to  the  meaning  of  said  language, from  the  nature 
of  the  duties  imposed  on  the  Conservation  Commission  there 
would  be  an  implied  authority  to  sell  such  property  and  to 
use  the  funds  in  furtherance  of  the  purposes  for  which  the 
Commission  was  created. 

From  the  foregoing,  we  are  of  the  opinion  that  Consti- 
tutional Amendment  No.  4 (Mo.  St.  Ann.  Const.,  Art.  5,  Sec. 

26,  supra)  vests  the  Conservation  Commission  with  authority 
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to  dispose  of  lands  inherited  by  it  from  the  old  Fish  and 
Game  Department  for  cash,  and  use  the  proceeds  for  the 
deolared  purposes  of  the  above  Constitutional  Amendment. 


Respectfully  submitted. 


MAX  YVASSEKMAN 

Assistant  Attorney  General 


APPROVED* 


TTTT^mm 

(Acting)  Attorney  General 
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PROSECUTING  ATTORNEY 


: Manaamus  not  proper  proceeding 
to  compel  county  coprt  to  allow  - 
stenographic  fees  to  prosecu- 
ting attorney. 

June  23rd,  1939. 


Honorable  Fired  C.  Bollow, 

Prosecuting  Attorney, 

Shelby  County, 

^helbina,  Missouri. 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your 
letter  of  June  14th,  1939,  in  which  you  request 
an  opinion  from  this  office  on  various  questions 
set  forth  therein.  Your  letter  is  as  follows: 

"Some  two  or  three  years  ago  your 
office  handed  down  an  opinion  to 
the  effect  that  the  office  of  Pro- 
secuting Attorney  was  entitled  to 
Stenographic  hire;  that  the  Pro- 
secuting Attorney  might  employ  a 
stenographer  and  be  re-embursed 
by  the  County  for  such  sums  as 
were  expended  by  him.  I presume 
that  the  rate  of  pay  would  have 
to  be  a reasonable  rate  of  pay 
under  the  circumstances  and  could 
not  be  fixed  either  arbitrarily  by 
the  prosecutor  or  arbitrarily  by 
the  County.  After  such  opinion  was 
rendered  by  your  office  I employed 
a stenographer  and  have  been  regu- 
larly re-embursed  by  the  County  for 
such  sums  as  1 have  expended  for  the 
past  two  or  three  years.  *t  the 
beginning  of  the  year  1939  I made 
up  my  budget  and  included  therein  an 
Item  of  $35  per  month  for  stenographic 
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hire.  This  budget  was  approved 
by  the  County  Court,  then  the  en- 
tire county  budget  was  approved 
by  the  office  of  the  State  Auditor, 
^hereafter  I expended  such  sum 
of  $36  per  month  regularly  and 
the  bills  for  the  same  were 
honored  by  the  County  Court  dur- 
ing the  months  of  Jaauary,  Feb- 
ruary, and  March;  but  said  Court  has 
refused  to  honor  said  bills  for 
the  months  of  April  and  May.  I 
have  in  fact  paid  out  said  sums 
for  said  months  and  since  I be- 
lieve your  opinion  to  be  sound 
and  well  reasoned,  1 propose  to 
continue  employing  a stenograph- 
er for  my  office.  I find  it  to 
be  an  absolute  necessity. 

"My  question  to  you  now  is  what  is 
the  proper  remedy  for  me  to  pursue 
in  order  to  enforce  the  payment 
by  the  County  Court  of  these  bills; 
whether  an  ordinary  suit  against 
the  County  or  an  action  of  mandamus 
against  the  County  Court. 

"Also  I was  notified  the  middle  of 
May  by  the  County  Court  that  the 
stenographic  hire  was  cut  to  £25 
per  month  and  that  that  was  the 
only  amount  they  would  pay  from 
thereon.  This  notice  of  course 
came  to  me  after  I had  expended 
$35  per  month  for  April  and  agreed 
to  spend  such  sum  for  the  month 
of  hay.  It  is  my  opinion  that 
since  I budgeted  for  $35  and  this 
budget  was  approved  by  the  County 
Court,  that  the  County  Court  is 
not  in  any  position  to  at  this 
date  attempt  to  arbitrarily  reduce 
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the  rate  of  pay.  I should 
like  to  have  your  opinion  on 
this  matter  also." 

We  are  herewith  enclosing  copy  of  an 
opinion  rendered  by  this  department  to  Honorable 
Forrest  Smith,  State  Auditor,  under  date  of 
^ril  24th,  1936,  in  which  it  was  held  thtt  "if 
it  is  necessary  for  the  prosecuting  attorney  to 
hire  a stenographer,  or  other  clerical  assistants, 
to  perform  certain  necessary  duties  in  his  office, 
and  he  thereby  is  compelled  to  pay  such  expenses 
out  of  his  pocket,  he  is  entitled  to  reimburse- 
ment from  the  county  in  reasonable  and  necessary 
amounts." 

We  are  also  enclosing  a copy  of  an  opinion 
rendered  to  the  prosecuting  attorney  of  Boone 
County,  Missouri,  dated  September  16,  1937,  constru- 
ing the  Budget  Act  as  pertaining  to  question  as  set 
forth  in  your  letter. 

In  the  second  paragraph  of  your  letter  you 
inquire  as  to  which  is  the  proper  remedy  to  pursue 
in  order  to  enforce  payment  by  the  County  Court  of 
necessary  sums  expended  by  you  for  stenographic 
hire  in  connection  with  your  office  as  prosecuting 
attorney,  whether  an  ordinary  suit  shall  be  brought 
against  the  County  or  a mandamus  suit  against  the 
County  Court. 

We  refer  you  to  Section  2093,  R.  S.  Ho., 
1929,  which  provides  as  follows! 

"If  any  account  shall  be  present- 
ed against  a county,  and  the  same, 
or  any  part  thereof,  shall  be  re- 
jected by  the  county  court,  the 
party  aggrieved  thereby  may  prose- 
cute an  appeal  to  the  circuit  court 
in  the  same  manner  as  in  other 
cases  of  appeal  from  the  county  to 
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the  circuit  court;  and  the  circuit 
court  ehall  proceed  to  hear,  try 
and  determine  the  case  anew,  with- 
out regarding  any  error,  defect 
or  other  imperfection*  in  the  pro- 
ceedings of  the  county  court," 

It  is  our  opinion  that  you  may  present 
the  amount  of  your  claim  to  the  County  Court, 
and  if  same  is  disallowed,  proceed  under  this 
section  and  appeal  from  the  action  of  the  county 
Court  to  the  Circuit  Court,  We  do  not  think  that 
mandamus  is  the  proper  proceeding  under  the  au- 
thority of  the  following  cases  - State  ex  rel, 
Carroll  v.  County  Court  of  Cape  Olrardeau  County, 
109  Mo,  248,  1,  c,  252,  wherein  it  is  saldi 

"The  statutory  provisions  quoted 
gave  the  relator  a specific  remedy, 
towit,  by  appeal;  and  when  this  is 
the  case  the  extraordinary  remedy  by 
mandamus  cannot  successfully  be  in- 
voked, State  ex  rel,  v,  Lubke,  85  Mo, 
338;  Flecker  v.  Commissioner,  30  i'o, 

111;  State  ex  rel,  v,  Marshall,  82  Mo, 
484;  Mansfield  v.  Fuller,  50  Mo,  338; 
State  ex  rel,  v.  County  Court,  39  Mo, 

375, 

"The  position  here  taken  that  there 
being  a specific  legt,l  remedy  pro- 
vided in  this  class  of  cases,  and, 
therefore,  that  mandamus  cannot  be 
employed  to  give  relief,  is  distinct- 
ly recognised  in  State  ex  rel  v. 

County  Court,  Mo.  475,  and  in  the 
more  recent  case  of  Railroad  v.  St, 

Louis,  92  Mo,  160," 
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And  the  case  of  St&te  ex  rel  Mitchell  v.  Rose, 

313  Mo,  1,  c.  373,  where  It  Is  said: 

"We  are  of  the  opinion  that  manda- 
mus Is  not  the  proper  remedy  to 
compel  the  payment  of  the  fees 
claimed  by  relator.  Mandamus  Is 
an  extraordinary  legal  remedy  and 
cannot  be  Invoked  if  relator  has 
and  adequate  remedy  at  law.  Cases 
cited." 

And  this  case  further  holds  that  a claim  may  be 
filed  with  the  County  Court  and  in  case  of  an  ad- 
verse decision,  appeal  may  be  had  to  the  Circuit 
Court  and  a trial  de  novo  as  appeals  from  the 
Justices  of  the  reace.  We  cite  further  the  case 
of  State  ex  rel.  Case  v.  Seehorn,  283  Ho.  508,  1. 
c.  519,  and  Perkins  vs,  Burks,  336  Mo,  248,  1,  c. 

253,  In  view  of  these  cases  wherein  it  is  held 
that  under  the  statutes  it  is  the  duty  of  the 
County  Court  to  look  after  the  public  funds,  examine, 
audit,  adjust  and  settle  all  accounts  to  which  the 
County  shall  be  a party  and  to  pay  out  of  the  county 
treasury  funds  to  be  due  by  the  county  on  such 
claims,  that  the  County  Court  has  certain  discretion- 
ary powers  in  auditing  the  accounts  and  that  mandamus 
will  not  lie  to  compel  the  payment  of  same.  There 
are  cases  which  hold  that  mandamus  is  the  proper 
remedy  to  compel  the  County  Court  to  pay  an  officer's 
salary  where  the  salary  is  definite  and  fixed  by  the 
statute,  but  these  cases  are  not  applicable  to  the 
facts  as  stated  in  your  letter. 

We  are  of  the  further  opinion  that  the  fact 
that  the  sum  of  Ihirty-five  ($35.00)  Dollars  was 
budgeted  for  the  payment  of  stenographic  hire  for 
the  prosecuting  attorney  does  not,  of  itself,  create 
a liability  against  the  county  to  pay  that  sum.  However, 
if  you,  as  Prosecuting  Attorney,  expend  for  stenographic 
hire  the  sum  of  Thirty-five  ($35,00)  Dollars  per  month 
and  it  can  be  shov.n  that  the  same  was  expended  by  you, 
and  that  it  was  a reasonable  amount  and  necessary  for 
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the  proper  functioning  of  your  office,  under 
those  facte  it  should  be  allowed  by  the  County 
Court,  but  since  those  are  facts  to  be  passed 
on  by  the  County  Court,  it  has  certain  discre- 
tionary duties  in  examining  into  the  reasonable- 
ness of  the  claim,  and  if  disallowed,  you  may 
appeal  to  the  Circuit  Court  as  above  stated. 


Very  truly  yours. 


COYELL  R.  HEWITT, 

Assistant  Attorney  General, 


APPROVED* 


TTsTOl 

(Acting)  Attorney  General, 


CRHiRV 


Ends 


BOARD  OP  PHs-RMaCY:  Constitutional  to  transfer  surplus  funds 

of  Board  of  Pharmacy  at  close  of  bienium 
tor e venue  fun d 3 , • 


July  19,  1939 


Honorable  Charles  R*  Bohrer 

Secretary 

Missouri  Board  of  Pharmacy 
West  Plains,  Missouri 

Dear  sirs 

We  acknowledge  receipt  of  your  request  for  an  opin- 
ion from  this  department  whioh  reads  as  follows: 


"The  Board  of  Pharmacy  respectfully 
requests  an  opinion  from  your  office 
concerning  the  constitutionality  of 
Section  1,  page  415,  Laws  of  Missouri 
1933,  (a  copj  of  whioh  is  attached), 
as  it  affects  Board  of  Pharmacy  funds, 
the  transfer  of  these  funds  to  the  Oen- 
erai  Revenue  Fund*  Also  an  opinion 
from  your  office  concerning  the  legality 
of  the  orders  of  the  Secretary  of  State  ' 
authorizing  the  State  treasurer  to  trans- 
fer balances  remaining  in  the  Board  of 
Pharmacy  fund  at  the  end  of  any  Llenium 
period,  and  the  legality  of  any  transfer 
by  the  State  Treasurer  from  the  Board  of 
Pharmacy  fund  to  the  General  Revenue 
Fund  under  authority  of  any  such  orders 
or  under  the  authority  of  the  above  men- 
tioned statutes* 

The  Board  of  Pharmacy  is  supported  in 
this  request  by  the  approval  of  the  offi- 
cers and  Council  of  the  Missouri  Pharmaceuti- 
cal Association*" 


The  act  to  which  you  refer  and  a copy  of  whioh  you  en- 
close is  found  in  Laws  of  Missouri  1935  at  page  415  and  which 
we  must  again  quote  for  the  purpose  of  this  opinion,  in  order 
that  it  may  be  preserved  in  our  opinion  files: 
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"All  fees,  funds  and  moneys  from 
whatsoev  r source  received  by  any 
department,  board,  bureau,  commission, 
institution,  official  or  agency  of 
the  state  g>vernme^t  by  virtue  of 
any  law  or  rule  or  regulation  made 
in  accordance  with  any  law,  shall,  by 
the  official  authorized  to  receive  same, 
and  at  stated  intervals,  be  placed  in 
the  state  treasury  to  the  credit  of  the 
particular  purpose  or  fund  for  which 
collected,  and  shall  be  subject  to 
appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund  for 
whioh  collected  during  the  biennium  in 
wnich  collected  and  appropriated.  The 
unexpended  balance  remaining  in  all 
such  funds  (except  such  unexpended  bal- 
ance as  may  remain  in  any  fund  author- 
ized, collected  and  expended  by  virtue 
of  the  provisions  of  the  Constitution 
of  this  State),  shall  at  the  end  of  the 
biennitun  and  after  all  war  ants  on  same 
have  been  discharged  and  the  appropriation 
thereof  has  lapsed,  be  tran sferred  and 
placed  to  the  credit  of  the  ordinary 
revenue  fund  of  the  state  by  the  state 
treasurer.  Any  official  or  other  person 
who  shall  willfully  fall  to  comply  with 
any  of  the  provisions  of  this  section, 
and  any  person  who  shall  willfully  vio- 
late any  provisions  hereof,  shall  be 
deemed  guilty  of  a ml -demeanor j provided, 
Lhat  in  the  case  of  state  educational 
institutions  there  is  excepted  herefrom, 
gif t s or  trust  funds  from  whatever  source; 
appropriation#,  gifts  or  grants  from  the 
Federal  Government,  private  organizations 
and  individuals;  funds  for  or  from  student 
activities,  fara  or  housing  activities, 
and  other  funds  from  which  the  whole  or 
some  part  thereof  may  be  liable  to  be  re- 
paid to  the  person  contributing  the  same, 
and  hospital  fees;  all  of  which  excepted 
funds  shall  be  reported  in  detail  quarterly 
to  the  Governor  and  biennial Ly  to  the  Gen- 
eral Assembly." 


Honorable  Charles  R*  Bohrer 
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In  regard  to  the  placing  of  the  moneys  collected  by 
your  board  In  the  state  treasury,  we  refer  you  to  Laws  of 
1937,  page  231,  Section  13151c,  which  provides  In  part  as 
follows! 


" ********  All  fees  collected 
by  the  secretary  for  the  examination 
of  pharmacists  and  for  the  Issuing  of 
the  permits  authorized  by  this  chapter, 
and  for  the  renewal  of  certificates  of 
registration  and  permits,  and  all  other 
funds  collected  by  the  Secretary  of  the 
Board  of  Pi^armacy  under  this  chapter 
shall  by  lilm  be  paid  Into  the  State  Trea- 
surer monthly,  and  shall  be  placed  to 
the  credit  of  a fund  for  the  use  of  the 
Board  of  Pharmacy*  *****" 


This  Is  in  accordance  with  Section  15,  Article  10  of 
the  Constitution  of  Missouri,  which  provides  that  all  moneys 
belonging  to  the  state  be  deposited  by  the  treasurer  to  the 
creait  of  the  state  for  the  benefit  of  the  funds  to  which  they 
belong*  Bection  19,  Article  10  reads  as  follows! 


"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  otate,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  lawf  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
issued  therefor,  within  two  years  after  the 
passage  of  such  appropriation  act;  and  every 
such  law,  making  a new  appropriation,  or  con- 
tinuinp  or  reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appropriated, 
and  the  ouject  to  which  it  is  to  be  applied* 

* * * *" 


From  the  asove  it  will  be  seen  that  regardless  of  any 
other  statutory  provisions,  all  funds  belonging  to  the  Board  of 
Phaxmaoy  must  be  deposited  by  the  state  treasurer  in  the  name 
of  the  stute  to  the  creuit  of  the  Pharmacy  Board,  but  that  same 
can  be  withdrawn  only  in  accordance  with  the  biennial  appropriations 
of  the  ]e  gisluture* 


Honorable  Charles  R.  Bohrer 
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In  the  case  of  State  ex  rel  Davis  v smith,  State  Audi- 
tor, 75  S*  W.  (2d),  page  828,  we  find  a decision  of  our  Supreme 
Court  directly  on  the  question  which  you  raise*  This  was  a 
case  in  which  the  power  of  the  general  assembly  to  transfer  the 
balance  remaining  in  the  fees  collected  by  the  ^oard  of  Barber 
Examiners  to  the  general  revenue  fund  was  discussed*  lhe  Board 
of  Barber  Examiners  was  included  with  the  Pharmacy  Board  in  the 
section  found  in  Laws  of  1933  at  page  415*  Prior  to  1933, 
the  surplus  in  the  Board  of  Barber  Examiners  fund  passed  to 
the  public  school  fund  of  the  state*  Chief  Justice  Frank  in 
giving  the  opinion  of  the  court  said: 


"We  recognize  the  right  of  the  legislature 
to  provide  by  law  that  the  surplus  in  such 
fund  shall  be  transferred  to  the  general 
revenue  fund  instead  of  the  public  sohool 
fund  ******  the  acts  simply  direct 
the  state  treasurer  to  transfer  to  the  gen- 
eral revenue  fund  all  sums  of  money  in  the 
state  treasury  to  the  credit  of  the  numer- 
ous funds  named  in  the  act,  including  the 
Board  of  Barbers  fund," 


Since  the  court  in  that  case  upheld  the  transfer  by  this 
same  act  of  the  surplus  in  the  Barber  Board  fund,  it  is  reason- 
able to  presume  that  they  would  uphold  the  law  as  regards  the 
Pharmacy  fund,  since  both  were  Included  in  the  Act  of  1933,  and 
both  derived  their  income  from  similar  sources,  that  is,  appli- 
cation fees  and  annual  license  renewal  fees* 

We  conclude  therefore,  in  view  of  the  foregoing  case, 
that  the  transferring  of  the  balance  remaining  in  the  state  trea- 
, sury  to  the  credit  of  the  Board  of  Pharmacy  fund  into  the  general 
revenue  fund  was  constitutional. 


Respectfully  submitted. 


APPROVED: 


ROBERT  L.  RYDER 

Assistant  Attorney-General 


GOViiLD  i<*  -i  Aii'i'f 

(Acting)  Attorney-General 
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STATE  CONSERVATION  COMMISSION:  Not  liable  in  tort. 


July  26,  1939 


Mr.  I.  T.  Bode,  Director 
State  Park  Board 
'Jefferson  City,  Missouri 


FILED 

/O 


Dear  Sir: 

This  acknowledges  receipt  of  your  inquiry,  which  is 
as  follows: 


"At  some  of  the  parks  in  the  free  range 
part  of  the  State  we  are  having  trouble 
with  stray  live  stook.  Since  there  are 
no  live  stook  laws  in  that  part  of  the 
State,  live  stook  is  permitted  to  run  at 
large  and  we  have  fenced  the  parks  in  an 
effort  to  keep  out  the  live  stook.  This 
policy  requires  that  we  have  oattle  guards 
or  gates  or  some  other  method  of  keeping 
out  the  live  stock  and  at  the  same  time 
permit  automobile  traffic. 

The  question  has  arisen  of  responsibility 
for  damages  to  live  stock  which  might  be* 
come  Injured  in  attempting  to  cross  our 
oattle  guards.  Some  of  these  guards  are 
so  constructed  that  it  might  be  possible 
for  a domestic  animal  to  get  caught  or 
stumble  and  fall  or  be  injured  in  some 
other  manner  in  attempting  to  go  through 
the  guard  and  trespass  on  State  property. 

The  legal  question  involved  appears  to  be, 
is  a property  owner  responsible  if  stray 
live  stock  becomes  injured  in  attempting 
to  trespass  in  those  parts  of  the  State 
where  there  is  no  stook  law?" 
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Replying  thereto,  the  case  of  Bueh  v.  State  Highway 
Commission  of  Missouri,  46  S.  W.  (2d)  854,  decided  by  the 
Supreme  Court  in  1932,  seems  to  answer  your  inquiry,  Tiiat 
was  a suit  for  damages  brought  by  the  plaintiff  against  the 
State  Highway  Commission  for  alleged  injuries  received  by 
him  on  account  of  the  wrongful  collision  with  an  auto  truok 
of  the  Missouri  State  Highway  Commission.  The  court  there 
held  that  the  State  Highway  Cossolssion  was  a subordinate 
branoh  of  the  Executive  Department  of  the  State  Government 
and  was  not  liable  in  tort  for  acts  of  its  agents  and  em- 
ployees. 

At  page  857,  the  court  said: 


"The  proposition  that  the  state  is  not 
subject  to  tort  liability  without  its 
consent  is  too  familiar  to  deserve  ex- 
tended citations  of  authorities. " 


At  page  858,  the  court  further  saids 


"It  thus  having  been  determined  that  the 
commission  is  a subordinate  branoh  of 
the  executive  department,  it  is  not  li- 
able in  tort  for  the  acts  of  its  agents 
- and  employees  upon  grounds  of  public 
polioy  heretofore  stated. " 


And  at  page  859,  the  court  further  said: 


"The  authority  of  the  state  of  Missouri, 
through  its  highway  consuls  si  on,  a branoh 
of  its  executive  department,  over  its 
system  of  highways  was  completely  estab- 
lished by  the  act  of  August  4,  1921.  And 
it  would  be  against  the  public  interest 
to  rule  that  the  state  highway  commission 
was  subject  to  liability  for  the  tortious 
acts  of  its  agents  and  employees. " 
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kr.  1.  T.  bode, 


The  oroution  of  the  state  perk  b oard  wee  authorised 
by  the  not  of  1937,  (Laws  1937  page  520). 

By  that  act  oercain  powers  were  oonferreu  upon  said  board. 
£y  analogy,  if  the  State  Highway  Commission  ia  a brunch  of 
the  state  government,  ea  was  held  in  the  bush  o&se,  it  also 
follows  that  the  State  Park  Board  is  likewise  a branch 
of  the  state  government  and,  a a was  said  in  the  tush  case 

*****  the  Btute  is  not  subject  to  tort 
liability  ******, 

There  is‘no  consent  given  by  the  state  in  said  laws  which 
create  or  authorize  tne  creation  of  said  State  park  hoard 
by  which  suit  against  it  might  be  maintained  on  account  of 
the  tortious  aots  on  behalf  of  said  State  Park  board. 

Conclusion. 

It  is  our  opinion  that  neither  the  State  of  Missouri 
nor  the  State  Parle  Board  ia  legally  liable  on  aooount  of 
an  injury  received  by  stray  stock,  cattle  or  live  stook, 
beoorcing  injured  in  attempting  to  trespass  on  the  parks 
which  are  owned  by  the  state  through  the  State  Perk 
Board. 


Brake  Wat son., 

Assistant  Attorney  General., 


Approved; 


J.  u.*  tfayio’r. 

Acting  Attorney  General., 


C o*.SEIiVATI01i  GOlviLISSlUi, : Acquisition  of  land  from  Evans -Howard 

Sewer  ripe  Company. 


August  26,  1959 


Mr.  I.  T.  bode.  Director 
State  Conservation  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letters  of 
recent  date  concerning  the  property  to  be  acquired  by  the 
Conservation  Comnission  from  the  Evans -Howard  Sewer  Pipe 
Company.  TTie  facts  are  as  follows* 

A.  J.  Freund  proposes  to  purchase  approximately 
80  acre 8 of  land  from  the  Sewer  Pipe  Company  and  give  the 
same  to  the  Comnission.  The  conveyance  is  to  be  made 
direct  from  the  Sewer  Pipe  Company  to  the  Conservation 
Commission.  There  is  an  "escrow"  agreement  to  be  entered 
into  between  the  Commission  and  Sewer  Pipe  Company, 
separate  and  apart  from  the  deed,  to  the  effect  that  the 
Sewer  Pipe  Company  "reserves"  the  right  to  mine  and  re- 
move all  minerals  from  said  land,  without  payment,  for  a 
period  of  fifteen  (15)  years,  and  the  right  to  construct 
and  maintain  on  said  property  all  things  necessary  and 
incident  to  said  mining  operations  including  transportation 
facilities  to  a certain  railroad  line.  The  Sewer  Pipe 
Company  is  to  defend  and  hold  "purchaser"  (apparently  meaning 
the  Cosrilssion)  exempt  from  all  claims  for  damages  arising 
out  of  said  mining  operations  and  agrees  to  pay  all  taxes 
that  "may"  be  levied  on  mineral  or  surface  rights  or  title 
in  said  land  or  reimburse  the  Co«nis:iion  if  it  pays  the 
same.  The  Sewer  Pipe  Company  is  to  get  possession  of  all 
buildings  on  a portion  of  said  land.  There  is  to  be  no 
adjustments  other  than  on  taxes  for  the  year  1939.  These 
agreements  are  to  be  binding  on  the  Sewer  Pipe  Company,  its 
successors  and  assigns,  without  incorporating  them  in  the 
deed  of  conveyance. 
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Upon  this  statement  of  fact  you  ask  the  following 
quest  lions : 

(1)  What  title  does  the  Conservation  ContnisBion 
obtain? 

(2)  Woes  the  fact  these  "reservations"  are  contained 
in  the  separate  "escrow"  agreement  rather  than 

in  the  deed  make  any  change  in  the  title  obtained? 

(3)  Is  the  property  subject  to  taxation  after  this 
conveyance  is  made? 

* 

(4)  iftxat  is  the  status  if,  under  these  same  conditions, 
the  deed  is  delivered  to  a third  party  to  hold 

in  escrow  until  the  expiration  of  the  fifteen 
(15)  year  period? 

(5)  Is  this  an  acceptable  manner  to  handle  such  a 
transaction  and  will  not  subject  the  Conservation 
Commission  to  criticism? 

(6)  Will  the  Conservation  Commission  be  liable  for 
damages  as  a result  of  the  mining  operations 
carried  on  upon  said  property? 


We  shall  treat  question  one,  two  and  four  together  since 
the  law  on  each  point  is  somewhat  intern-related . The  manner 
of  conveyance  to  be  vised  in  the  instant  case  is  proper  and 
lawful  though  somewhat  unorthodox. 

In  Fngelhardt  v.  Cravens  281  S.  W.  715,  718  (Mo.  Sup.) 
a grantor  conveyed  a portion  of  lands  owned  by  him  to  two 
different  parties  in  separate  deeds*  On  the  same  date  grantor 
and  his  grantees  also  executed  a contract  duly  acknowledged 
creating  an  easement  for  a road  right-of-way  over  a portion 
of  said  land  for  the  use  of  all*  Of  this  the  court  saidi 


"The  deeds  made  by  Ulery  to  Walton  and 
to  Frederick  Engelhardt,  and  the  contract 
made  by  all  three  on  the  same  day,  and 
affecting  the  same  subject,  are  to  be 
read  together.  They  related  to  the  same 
subject;  they  we? e executed  contemporan- 
eously; they  were  executed  upon  a consid- 
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©ration  moving  all  the  parti©©  con- 
cerned, and  the  contract  explained, 
and  fully  consummated  the  intention 
of  the  parties  to  the  deeds,  and  made 
all  parts  of  a complete  expression. 
Cook  v.  Newby,  112  3,  W.  272,  213  Mo. 
471." 


Other  cases  wherein  this  rule  has  been  considered  are  Pursley 
v.  Good  94  Mo.  App.  382,  389;  Cook  v.  Newly  213  Mo.  471,  490; 
Smith  v.  Smith  289  Mo.  405,  419.  In  the  last  cited  case  grantor 
conveyed  certain  lands  to  a son.  Grantor  and  grantee  then 
entered  into  a lease  whereby  grantor  was  to  get  a certain  rental 
off  the  property  for  life,  along  with  other  stipulations  of  no 
concern  here.  The  court  said,  "The  deed  and  lease  were  executed 
contemporaneously,  as  one  transaction,  and  should  be  read  to- 
gether. The  deed  was  made  subject  to  the  lease.” 

Assuming  (because  we  do  not  have  the  deed)  that  the  giant 
from  the  Sewer  Pipe  Company  to  the  Conservation  Commission 
is  to  be  by  warranty  deed  with  the  usual  covenants  conveying 
a fee  simple  title  we  must  consider  what  effect  the  terms  of 
the  "escrow"  agreement  have  upon  said  title.  This  "escrow" 
agreement  can  be  nothing  more  than  a lease  or  a contract  crea- 
ting an  easement.  It  is  not  a deed  conveying  back  to  the 
Sewer  Pipe  Company  a certain  portion  of  that  which  it  granted 
to  the  Conservation  Comnission.  We  say  this  because  there  are 
no  words  of  conveyance  in  said  "escrow*  agreement.  It  is  essen- 
tial for  a deed  to  use  tt<apt  and  proper  words  of  conveyance 
necessary  to  show  an  intention  to  convey."  Wimpey  v.  Ledford 
177  S.  W.  302,  303  (Mo.  Sup.)  Neither  can  it  be  said  to  be  a 
contract  creating  an  easement.  "An  easement  can  only  be  created 
by  grant",  (Kuhlman  v.  Stewart  282  Mo.  108,  116)  and  as  said 
above  there  is  no  grant  or  words  of  conveyance  in  this  "escrow" 
agreement.  This  process  of  elisrinatlon  leaves  only  one  reason- 
able conclusion  to  be  reached  and  that  is  the  "escrow"  agree- 
ment is  a lease  of  the  property  and  rights  set  forth  therein 
by  the  Conservation  Commission  to  the  Sewer  Pipe  Company  for 
a fifteen  (16)  year  period.  Apparently  the  escrow  agreement 
was  Intended  to  be  a "defeasance."  In  18  C.J.  p.  163,  Sec.  25, 
this  is  defined  as  "a  collateral  deed  made  at  the  same  time  with 
an  original  deed  of  conveyance,  containing  conditions  which, 
when  performed,  will  defeat  the  estate  created  by  the  original 
deed."  It  is  to  be  noted  a defeasance  is  a collateral  deed. 

A deed  must  contain  words  of  grunt.  This  escrow  agreement  does 
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not  contain  any  such  words  and  therefore  can  not  be  a defeas- 
ance or  collateral  deed. 

As  we  understand  the  situation  this  deed  Is  to  be 
made  subject  to  the  lease,  (we  th'nk  the  deed  should  so 
recite  so  there  will  be  no  doubt  of  this  fact.  Tillman 
v.  City  of  Carthage  247  3.  W.  992  Mo.  Sup.),  and  as  such 
they  must  be  construed  together  to  ascertain  what  title 
the  Commission  will  get.  Wie  CoBialsslon  by  warranty  deed 
Is  to  get  Immediately  a fee  simple  title,  subject  to  the 
terms  of  the  lease  (escrow  agreement).  This  creates  In  the 
Conservation  Comnlsslon  a present,  fixed  right  of  future 
enjoyment  subject  for  fifteen  (15)  years  to  the  rights  held 
by  the  Sewer  Pipe  Company  under  the  lease,  that  is,  the 
right  to  use  the  land  and  deplete  a portion  of  the  estate 
by  removal  of  minerals  without  payment. 

You  ask  what  change  will  be  effected  in  this  title  if 
the  deed  from  the  Sewer  Pipe  Company  is  delivered  to  a third 
party  to  be  held  for  fifteen  (15)  years  while  the  Sewer  Pipe 
Company  carries  on  Its  mining  operation.  Ordinarily,  a deed 
passes  no  title  until  said  deed  Is  delivered  and  accepted. 
Powell  v.  Banks  146  Mo.  620,  633.  However,  delivery  may  be 
made  by  placing  the  deed  in  escrow  with  a third  party,  but 
even  then  delivery  Is  not  complete  unless  the  grantor  In 
placing  said  deed  In  escrow  releases  all  control  over  it, 
putting  it  beyond  his  power  to  recall.  Peterman  v.  Crowley 
226  S.  W.  944,  946  (Mo.  Sup.).  If  In  placing  the  deed  with 
a third  party  to  hold  In  escrow  for  fifteen  (15)  years  the 
Sewer  Pipe  Company  releases  all  control  over  said  deed,  the 
title  obtained  by  the  Conservation  Commission  would  be  the 
same  as  above  set  out. 

Your  third  question  relates  to  the  tax  status  of  this 
property  after  the  aforementioned  instruments  are  entered 
into.  In  saying  the  "escrow"  agreement  was  nothing  more  than 
a lease  we  were  not  unmindful  of  the  rule  that  "a  deed  is  to 
be  construed  as  nearly  as  possible  in  harmony  with  the  purpose 
of  the  grantor  to  be  determined  from  the  terms  of  the  instru- 
ment." Elsea  v.  Smith,  273  Mo.  396,  412.  *lso  in  a deed, 

"its  operation,  as  passing  any  particular  right,  is  largely 
a matter  of  Intention."  Inlow  v.  Her: en  267  S.  W.  893,  895 
(Mo.  Sup.).  Under  these  liberal  rules  of  construction  it  may 
be  that  the  courts  would  construe  the  escrow  agreement  as  a 
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deed  from  the  Commission  to  the  Sewer  Pipe  Company  even  though 
there  are  no  clear  words  of  conveyance  therein.  At  least  this 
question  is  in  the  twilight  zone  with  the  authorities  indicating 
it  to  be  a lease.  If  it  could  be  said  that  the  terms  of  the 
escrow  instrument  merely  reserve  a portion  of  the  title  to  the 
Sewer  Pipe  Company  the  law  is  well  established  that  these  alneral 
rights  are  taxable.  Enclosed  is  an  opinion  of  this  department 
on  that  subject,  rendered  to  Richard  Chamler  on  April  28,  1937. 
However,  If  the  escrow  agreement  is  a mere  fifteen  (15)  year 
lease  there  is  some  doubt  as  to  whether  this  leasehold  Interest 
Is  taxable.  This  department  in  an  opinion  to  Andrew  J.  Murphy 
on  November  22,  1935,  ruled  that  such  an  Interest,  if  of  any 
value,  is  taxable,  but  an  examination  of  this  opinion  discloses 
that  the  point  has  not  yet  been  definitely  decided  by  our 
courts.  We  enclose  a copy  of t his  opinion. 

Your  sixth  question  deals  with  the  liability  of  the  Com- 
mission in  damages  on  a tort  growing  out  of  these  mining 
operations  that  are  to  be  carried  on  by  the  Sewer  Pipe  Corpany. 
By  the  lease  the  Sewer  Pipe  Company  agrees  to  hold  the  Com- 
mission exempt  from  such  claims,  but  aside  from  that  the  Con- 
servation Commission  would  not  be  liable  in  any  event.  The 
Conservation  ConKiiasion  is  comparable  to  the  State  Highway 
Commission  in  the  powers  held  and  authorised  to  be  exercised. 
This  body  was  created  by  the  people  through  constitutional 
amendment  (Laws  1937,  p.  614)  and  as  such  there  can  be  no  doubt 
that  It  Is  an  arm  of  the  sovereign,  and  "a  subordinate  branch 
of  the  executive  department . M The  State  Highway  Commission 
was  held  to  be  such  and  there  Is  not  a great  deal  of  differ- 
ence in  the  two  bodies  except  the  source  from  which  they  draw 
their  authority.  In  the  case  so  holding  (Bush  v.  State  Highway 
Commission  46  S.  W.  (2d)  855  (Ho.  Sup.),  it  was  definitely 
established  that  a subordinate  branch  of  the  executive  depart- 
ment of  the  state  could  not  be  sued  in  tort.  Thus,  It  Is  clear 
the  Conservation  Coimlsslon  will  not  be  liable  in  tort  for 
damages  arising  out  of  the  operation  of  the  mine  on  this  prop- 
erty. 


Your  fifth  question  asks  if  this  manner  of  handling  this 
transfer  of  the  title  Is  acceptable  and  will  rot  subject  the 
Commission  to  criticism.  We  have  heretofore  expressed  the 
opinion  that  this  mode  of  transfer  was  perhaps  unorthodox  but 
not  invalid.  The  usual  manner  of  handling  such  a transaction, 
if  It  is  the  parties  intention  to  reserve  a portion  of  the 
thing  granted.  Is  to  do  it  In  the  instrument  making  the  grant 
and  not  in  a separate  Instrument.  To  say  the  least,  the  nature 
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of  the  possessary  rights  of  the  Sewer  Pipe  Company  will  be 
open  to  question,  during  this  fifteen  year  period. 

We  assume,  with  reference  to  criticism,  that  you  mean 
by  way  of  public  opinion.  Public  opinion  is  a fickle  thing 
w'  ich  no  one  can  accurately  predict  and  for  that  reason  we 
can  not  advise  you  what  may  be  in  store  from  that  source* 
However,  we  can  point  out  what  criticisms  are  possible.  Con- 
sidering the  whole  picture  this  situation  could  be  called 
an  attempt  to  withdraw  land  from  the  tax  rolls  and  still  per- 
mit private  enterprise  to  get  all  the  benefit  of  said  land 
at  the  expense  of  the  sovereign.  In  the  minds  of  a great 
many  persons  the  preservation  and  propagation  of  game  Tar 
the  delight  of  the  huntsman  is  one  of  the  luxuries  the  state 
fosters  for  its  people.  Especially  is  this  so  when  you 
place  this  activity  alongside  of  Education,  Health  and  Public 
Safety.  *hese  absolute  essentials  are  all  supported  by 
taxation.  If  the  stare  is  to  embark  on  a policy  that  permits 
non-essential  functions  to  deplete  its  source  of  revenue, 
then  the  necessities  must  suffer  at  the  hands  of  a luxury. 

While  not  a probability  it  is  not  beyond  the  realm  of  pos- 
sibility that  the  Conservation  Commission  might,  by  purchase 
or  accepting  gifts,  withdraw  all  or  the  major  portion  of 
taxable  land  in  a county  from  the  tax  rolls  for  a period  of 
fifteen  years  and  as  a result  that  body  would  perish,  along 
with  the  Education,  Health  and  Safety  it  furnished  its  citizens. 
This  Indeed  would  be  tremendous  sacrifice  for  a luxury,  ■‘•he 
form  of  government  enjoyed  in  this  country  is  based, .not  on 
leaving  things  to  improbability,  but  rather  the  elimination 
of  even  a possibility  that,  that  which  is  harmful  will  occur. 
There  can  be  no  question  that  withdrawal  of  land  from  taxation 
for  non-essential  functions  is  harmful  to  the  state  as  a whole. 
The  better  public  policy  would  be  for  the  branches  of  the 
sovereign  which  have  authority  to  acquire  land  and  hold  it  tax 
exempt  not  to  permit  private  enterprise  to  enjoy  its  fruits 
without  paying  a just  portion  of  the  tax  on  said  land.  Any 
transaction  which  has  that  appearance  should  be  studiously 
avoided,  even  if  it  necessitates  refusal  of  the  gift. 

Respectfully  submitted. 


AP;  ROVED: 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  Geneva! 


J.  :;r.  TAYLOR 

(Acting)  Attorney  General 
LLB :RT 
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Mr.  I.  T.  Bode 
Director  of  Parka 
State  Park  board 
Jefferson  City,  Missouri 
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Dear  Mr.  Eodet 


This  Department  acknowledges  your  request 
for  an  opinion  tinder  date  of  August  28th,  In 
past,  as  follows: 

"while  the  1939  session  of  the  State 
Legislature  made  more  generous  pro* 
visions  for  the  payment  of  personal 
services  than  did  the  1937  Legisla- 
ture, we  are  still  confronted  with 
something  of  the  same  situation. 

"It  Is  clear  to  us  that  we  can  pay 
for  some  day  labor  from  some  of  the 
items  of  appropriation  other  than 
personal  services  as  the  word  "labor" 
is  specifically  included  in  some  of 
these  other  items.  In  order  to  ade- 
quately care  for  the  parks.  It  may  be 
necessary  that  some  salary  items  be 
charged  to  other  parts  of  our  present 
appropriation  than  the  personal  ser- 
vices appropriation.  We  have  speci- 
fically in  mind  employees  who  would 
be  employed  in  the  development  of  parks, 
principally  technical  men  and  skilled 
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workmen  who  would  not  come  In  a day 
labor  class  but  who  would  work  on  a 
salary. 

"Another  possible  Item  which  we  could 
not  charge  to  the  personal  services 
account  because  of  lack  of  funds  would  be 
the  matter  of  the  employment  of  a skilled 
pump  mechanic  to  maintain  our  father 
extensive  system  of  wells  which  are 
scattered  over  the  entire  State.  ~ 

Many  of  these  pumps  have  become  old  end 
are  beginning  to  need  rather  extensive 
repairs,  and  from  the  standpoint  of 
cost  we  have  about  concluded  that  the 
cheapest  procedure  would  be  to  employ 
an  expert  pump  mechanic  by  the  month 
who  would  travel  from  park  to  park  and 
assume  responsibility  for  the  maintenance 
of  our  many  pumps.  If  such  a man  is  to 
be  employed  it  would  be  better  to  have 
the  employment  by  the  month  Instead  of 
day  labor  basis,  and  I am  wondering  if 
the  salary  of  such  a man  can  be  charged  to 
repairs  and  replacements  item  of  our 
appropriation.  Incidentally,  should  we 
employ  a special  pump  man  we  would  ex- 
pect to  use  him  for  the  repair  and  main- 
tenance of  our  sower  systems,  water  sys- 
tems and,  in  the  event  we  could  obtain  a 
qualified  man,  we  would  use  him  for  our 
electric  and  telephone  systems  or,  in 
short,  for  any  work  which  required  the 
services  of  a skilled  mechanic  who  was 
familiar  with  our  various  park  struc- 
tures • 

"We  con  get  through  the  present  biennial 
period  and  charge  no  salaries  to  any 
item  other  than  the  personal  services 
item.  However,  should  we  maintain  as 
large  a personnel  as  it  appears  desirable 
to  maintain,  it  will  be  necessary  that  we 
charge  some  salaries  to  appropriations 
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other  than  personal  services. 

"An  opinion  regarding  this  matter 
will  be  appreciated." 

As  we  understand  your  letter  you  state  that  the 
appropriation  given  the  State  Park  Board  by  the 
Sixtieth  General  Assembly  for  personal  services 
is  inadequate,  and,  therefore,  you  desire  to  be 
advised  as  to  whether  you  may  employ  a technical 
and  skilled  workman,  such  as  a skilled  pump 
mechanic,  by  the  month,  and  charge  his  salary 
to  repairs  and  replacements. 

59  C.  J.  Section  401,  pages  262  to  263,  dis- 
cusses the  rules  for  construction  of  appropriation 

laws  i 


"An  appropriation  law  is  to  be  con- 
strued under  and  by  the  same  rules 
as  other  legislation,  Where  the  in- 
tention of  the  Legislature  is  plain 
and  obvious,  there  is  no  room  for 
Judicial  construction  of  an  appropria- 
tion. They  are  to  be  construed  with- 
out liberality  towards  those  who  claim 
their  benefits;  but  are  not  to  be  con- 
strued so  s trictly  as  to  defeat  their 
manifest  objects.  The  language  is  to 
be  presumed  to  have  been  used  in  its 
natural  and  ordinary  meaning,  and  not 
to  be  given  a forced  and  unnatural  con- 
struction. The  whole  bill  is  to  be  ex- 
amined in  arriving  at  the  true  intention 
of  the  parties. 

The  word  "repair"  is  defined  in  Webster's 
Dictionary  as  meaning,  "to  restore  to  a sound  or 
good  state  after  decay,  injury,  dilapidation,  or 
partial  construction;  to  renew;  to  restore;  to 
mend;  as  to  repair  a house,  a road,  a shoe,  or  a 
ship;  to  repair  a shattered  fortune."  Berry  v. 
McConnell,  178  S.  W.  100,  187  If#*,  App#  673, 

1.  c.  677. 
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In  the  Case  of  Marcy  vs.  City  of  Syracuse, 
199  App.  l^iv . 246,  192  N.  Y.  S.  674,  1.  c.  679, 
the  court  In  defining  the  term  "replacement" 
said: 


"The  word  Replacement ' has  a broader 
and  more  Important  meaning.  It  doubt- 
less contemplates  the  replacing  of  those 
portions  and  parts  that  have  been  des- 
troyed." 

Can  it  be  said  that  the  words  "repairs  and 
replacements"  as  used  in  the  following  appropria- 
tion Act  includes  the  payment  for  a skilled  pump 
mechanic  x 

"C.  Repairs  and  Replacements. 

Including  buildings,  fencing,  roads, 
and  other  structures,  cuilding  equip- 
ment, including  light  plant,  water 
supply  and  plumbing  and  other  opera- 
tive equipment,  educational  and  re- 
creational equipment,  household,  kitchen 
and  dining  room  equipment,  production 
and  construction  equipment  (non-Indus- 
trial),  transportation  and  conveying 
equipment  and  structures,  and  other  re- 
pairs and  replacements  necessary  to 
maintain  and  operate  the  state  parks." 

The  only  case  that  we  have  been  able  to  find 
on  the  question  of  whether  repairs  and  replacements 
would  include  compensation  for  personal  services 
Is  the  case  of  Allen  v.  Oscar  0.  Hurray,  R.  ISmplojters* 
Ben.  Fund,  189  N.Y.S.  201,  wherein  the  lessor  had 
a covenant  to  "keep  the  premises  in  good  and  tenantable 
repair",  and  the  court  held  that  this  did  not  entitle 
lessee  to  reimbursement  for  compensation  paid  to  a 
caretaker  for  caring  for  a lawn  arkl  garden,  such  work 
not  constituting  the  making  of  "repairs". 

To  attempt  to  include  personal  services  under 
repairs  and  replacements  would  be  to  give  the  language 
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a forced  and  unnatural  construction,  further- 
more, when  one  examinee  the  whole  appropriation 
act,  it  immediately  becomes  obvious  that  the 
Legislature  did  not  intend  to  pay  for  the  ser- 
vices for  skilled  help  out  of  the  repairs  and 
replacements.  Ihus,  under  the  appropriation 
for  "Personal  Services",  we  find  the  provision 
made  for  "skilled  help" i 

"A.  Personal  Services 

Including  twenty-seven  (27)  park 
superintendents,  ten  (10)  assist- 
ant superintendents,  forty-three  (43) 
helpers,  secretary,  chief  clerks,  clerks, 
stenographer,  engineers,  architects, 
landscape  architects,  surveyors, 
draftsmen,  inspectors,  superintendent 
of  operation,  superintendent  of  main- 
tenance, park  planners,  park  natural- 
ists, superintendent  of  construction, 
auditor,  attorney,  extra  labor  and 
skilled  help,  also  extra  help  and 
expenses  for  burning  fire  protection 
lines,  clearing  lands,  draining 
ditches,  riding  range  lknds,  roadways 
and  walks,  life  preservers,  guards 
and  other  necessary  services." 


Even  if  we  are  able,  under  the  law,  to  per- 
mit a Judicial  construction  of  the  tens  "repairs 
and  replacements",  to  include  personal  services 
which  we  are  denied  by  reason  of  the  plain  Intent 
of  the  Legislature.  Said  term  could,  at  the  most, 
be  construed  to  permit  only  a temporary  hiring 
of  a skilled  worker. 

0 

It  is,  therefore,  the  opinion  of  this  De- 
partment that  the  3tate  Park  Board  may  not  employ 
a technical  and  skilled  workman,  such  as  a skilled 
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pump  mechanic,  by  the  month,  and  charge  his 
salary  to  repairs  and  replacements  under  the  1939 
Appropriation  Act* 


Respectfully  submitted. 


r.AX  r/ASsrmiAN 

Assistant  Attorney  General 


APPROVED: 


E.  T-nALQR 

(ACTING^  Attorney  General 
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but  not  y/hen  operated  by  state. 
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Honorable  I.  T.  13ode,  Director 
State  Park  Board 
Jefferson  City,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion,  dated 
September  5,  1939,  in  which  you  inquire  as  to  the  liability 
of  the  State  Park  Board  and  other  individuals  for  the  payment 
of  the  license  fees  required  by  Senate  Bill  No,  7,  passed  by 
the  1939  Legislature,  under  the  situations  outlined  by  you, 
which  are  as  follows* 


”1,  In  some  instances  the  park  superin- 
tendent rents  the  oabins  and  facilities 
to  the  public,  ranits  all  collections  to 
this  office  and  this  office  pays  all  ex- 
penses such  as  laundry  and  cleaning.  The 
collections  received  are  turned  over  to 
the  State  Treasurer  in  due  course  and  the 
expenses  which  we  pay  are  paid  from  our 
appropriation.  This  is  obviously  a case 
of  straight  out  State  operation.  An  exam- 
ple of  this  kind  of  operation  is  at  Alley 
Spring  State  Park. 

2,  In  some  instances  the  park  superinten- 
dent operates  the  concession  on  a percen- 
tage basis.  In  this  case  the  park  superin- 
tendent makes  all  collections,  pays  the  ex- 
penses of  operation  from  these  collections, 
and  remits  a percentage  of  the  net  collec- 
tions to  this  office.  This  percentage  of 
the  net  collections,  or  net  profit,  which 
is  remitted  to  this  office  is  turned  over 
to  the  State  Treasurer  in  due  course.  An 
example  of  this  kind  of  operation  is  at 
Roaring  River  State  Park. 
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3.  In  one  oaae  we  Have  a concessionaire 
who  operates  on  a percentage  basis  simi- 
lar to  the  one  above,  in  which  the  conces- 
sionaire makes  all  collections  and,  after 
the  payment  of  all  expenses,  the  net  profit 
is  determined  and  a percentage  of  this  net 
profit  is  paid  to  the  State  which  is  deposit- 
ed with  the  State  Treasurer.  An  example  of 
this  kind  of  operation  is  at  Keremao  State 
Park. 

4.  In  some  instances  the  park  concessions 
are  leased  for  an  annual  fee,  a definite 
amount  of  money  which  is  determined  in  ad- 
vance. When  this  money  is  received  by  us 
it  is  forwarded  to  the  State  Treasurer. " 


Senate  Bill  No.  7,  passed  by  the  Sixtieth  General  Assembly 
reads  as  follows i 


"Section  1.  That  Article  7,  Chapter  93,  rte- 
vlsed  Statutes  of  Missouri,  1929,  relating 
' to  inspection  of  hotels,  inns,  and  boarding 
houses,  be  and  the  same  is  hereby  amended  by 
adding  a new  section  thereto,  to  be  known 
and  numbered  as  Section  1306 4 -A  relating  to 
the  Bame  subject,  and  to  read  as  follows i 

Section  13064-A.  The  State  Board  of  Health 
is  empowered  and  it  is  hereby  made  their  du- 
ty through  their  deputies  to  have  inspected, 
at  least  annually  and  as  often  as  shall  be 
necessary,  for  the  proper  regulation  and 
sanitation  thereof,  all  tourist  camps,  cabins 
or  resorts  of  whatever  kind  kept,  used,  main- 
tained or  advertised  or  held  out  to  the  public 
to  be  a place  where  sleeping  accommodations 
are  furnished  for  pay  to  transient  or  penna- 
nent  guests  in  which  two  or  more  cabins,  whe- 
ther in  combination  or  under  separate  roofs, 
are  furnished  for  the  accommodations  of  guests. 
For  this  purpose  the  said  inspectors  shall 
have  the  right  of  entry  and  aooess  thereto 
at  any  reasonable  time. 
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b.  To  carry  out  the  provialona  of  this 
act  the  State  Board  of  Health  shall  be 
empowered  to  promulgate  such  rules  and 
regulations  as  they  deem  neoesaary  for 
the  proper  cleanliness  and  sanitation 
of  said  tourist  camps,  cabins  or  resorts 
and  for  the  proper  regulations  of  water 
supplies  in  connection  therewith, 

o.  No  person  shall  open  or  conduct  a 
tourist  camp,  cabin  camp  or  tourist  re- 
sort in  this  State  without  procuring  a 
permit  from  the  secretary  of  the  State 
Board  of  Health  for  such  tourist  camp, 
cabin  camp  or  resort  and  after  the  pas- 
sage and  approval  of  this  act,  the  fees 
contained  in  subsection  'd*  shall  be  due 
and  payable  to  the  State  Board  of  Health 
and  thereafter  all  permits  shall  be  issu- 
ed as  of  June  1st  of  each  year, 

d.  The  annual  fee  for  a permit  to  conduct 
a tourist  camp,  cabin  camp,  or  resort  in 
this  state  shall  be  as  follows: 


For  2 and  leas  than  5 cabins. •••••., $3. 00 
For  5 and  less  than  10  cabins. ••••••£5,00 

■ For  10  and  less  than  15  cabins .£7.50 

For  15  and  less  than  20  cabins.... ..£l0.00 

For  20  and  less  than  25  oabins...... £12.50 

For  25  and  less  than  30  cabins. •••• .$1 5.00 


For  30  and  over. ••••••• 50  oents  per  cabin. 

Section  2.  The  General  Assembly  determines 
this  bill  to  be  a Revision  Bill  within  the 
meaning  of  Section  41,  Article  IV  of  the 
Constitution  of  Missouri. " 


Under  the  first  situation  outlined  by  you,  and  as  you 
indicate  in  your  letter,  the  cabins  in  Alley  Spring  State 
Park  are  operated  directly  by  the  State  Park  Board  and  are 
plainly  exempt  from  the  license  fee.  The  State  Park  Board, 
as  established  by  Laws  of  Missouri,  1937,  at  page  520,  is 
plainly  comparable  as  a state  agency  to  the  State  Highway 
Commission,  which  has  been  held  a branch  of  the  State 
Executive  Department  and  a public  entity.  State  Highway  - 
Commission  v.  James,  115  S.  W.  (2d)  225|  Bush  v.  State  Highway 
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Commie aion,  46  S.  W.  (2d)  854,  and  Manley  v,  State  Highway 
Commission,  82  S.  W.  (2d)  619. 

It  will  be  noticed  that  subsection  c of  the  foregoing 
bill  is  applicable  only  to  "persons"  and  would,  therefore, 
no*,  include  any  state  agency. 

The  general  rule  in  regard  to  the  application  of  license 
fees  to  state  agencies  is  laid  down  in  37  Corpus  Juris  at 
page  217,  where  we  find  the  following: 

"Nor  does  a statute  imposing  license  fees 

apply  to  state  publio  agencies,  unless 

the  intention  so  to  do  is  dearly  expressed," 


Under  the  second  situation  outlined  by  you,  it  is  plain 
that  the  park  superintendent  operates  the  cabins  as  a private 
individual.  We  note  that  you  use  the  word  "concession",  which 
is  defined  in  Webster1 s Dictionary  as  "a  grant  by  government 
or  other  authority  of  land,  property  or  a privilege  or  right 
to  do  something." 

The  further  fact  that  he  derived  some  profit  from  the 
operation  clearly  distinguishes  it  from  a state  or  public 
enterprise.  Paragraphs  3 and  4 are  clearly  private  enter- 
prises in  which  the  cabins  are  conducted  by  individuals, 
and  there  is  no  question  but  that  said  individuals  are  liable 
for  the  fees  set  out  in  Senate  Bill  No,  7,  provided  the  law 
is  applicable  in  other  respects, 

CONCLUSION 

We  are  of  the  opinion  that  all  operations  conducted  in 
the  manner  described  in  paragraph  no,  1 of  your  letter  are 
exempt  from  the  provisions  of  Senate  Bill  No,  7,  but  that 
in  the  other  three  instances  the  license  fee  prescribed  by 
said  bill  must  be  paid  to  the  State  Board  of  Health  provided 
the  number  of  cabins  operated  in  each  instance  bring  them 
within  the  meaning  of  the  bill. 


Respectfully  submitted. 


APPROVED: 


ROBERT  L.  HYDER 
Assistant  Attorney  General 


J.  E,  TAYLOR 

(Acting)  Attorney  General 
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COUNTY  COURTS:  It  is  the  duty  of  the  county  to  maintain  county 
ROADS  AND  roads  through  State  parks. 

BRUTES: 


September  12,  1939 


v 


Honorable  I*  T.  bode.  Member 
State  Park  board 
Jefferson  City,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  you r request  for  an  opinion,  dated 
September  3,  1939,  in  which  you  Inquire  as  to  the  counties' 
responsibility  for  the  maintenance  of  county  roads  through 
State  parks.  There  are  several  seotior*  in  the  Revised 
Statutes  dealing  with  the  duties  of  various  agencies  in 
regard  to  the  repair  and  maintenance  of  public  roads.  The 
first  is  Section  7826,  R.  S.  Ho.  1929,  which  reads  as  follows: 


"Public  roads  shall  be  cleared  of  all 
obstructions  therein  that  hinder  or  in- 
terfere with  travel  or  traffic  thereon, 
and  shall  be  made  flm,  and  the  surface 
thereof  shall  be  kept  in  a reasonably 
smooth  and  level  condition;  and  all 
necessary  bridges  and  culverts  shall 
be  constructed  for  same. " 


Two  other  sections  in  regard  to  the  duties  of  overseers 
to  be  appointed  by  the  county  court  are  Sections  7874  and 
7876,  which  are  identical  in  language  and  which  read  as 
follows: 


"It  shall  be  the  duty  of  the  road  over- 
seer to  keep  the  roads  in  his  district 
in  as  good  repair  as  the  funds  at  his 
command  will  permit*" 


Again,  in  Sections  8013  and  8014,  the  duties  of  the 
county  highway  engineer  in  regard  to  the  repair  of  roads 
are  set  out  and  are  as  follows: 
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"The  county  highway  engineer  shall  have 
direct  supervision  over  all  public  roads 
of  the  county,  and  over  the  road  over- 
seers and  of  the  expenditure  of  all  coun- 
ty and  district  funds  made  by  the  road 
overseers  of  the  county.  He  shall  also 
have  the  supervision  over  the  construc- 
tion and  maintenance  of  all  roads,  cul- 
verts and  bridges.  #••****" 

"The  county  highway  engineer  shall  per- 
sonally, or  by  deputy,  inspect  the  con- 
dition of  the  roads,  culverts  and  bridges 
of  each  district  as  often  as  practicable, 
and  upon  the  written  complaint  of  three 
freeholders  in  any  such  district  of  the 
bad  or  dangerous  condition  of  the  roads, 
culverts  or  bridges  of  such  district,  or 
of  the  neglect  of  duty  by  any  road  over- 
seer of  any  such  district,  or  of  neglect 
of  any  contractor  on  roads  let  by  con- 
tract, it  shall  be  the  duty  of  the  coun- 
ty highway  engineer  to  at  once  visit  said 
road  and  investigate  the  complaint,  and, 
if  found  necessary,  to  at  onoe  cause  such 
road  to  be  placed  in  good  condition." 


Section  8017  requires  the  road  overseers  to  follow  the 
plans  and  instructions  of  the  county  highway  engineer  in 
all  matters  concerning  the  improvement  of  the  roads.  In 
case  the  particular  counties  in  which  these  roads  lie  have 
abolished  the  county  highway  engineer  system,  which  they  may 
do  by  vote,  the  county  surveyor  is  ex  officio  highway  engineer 
and  has  the  same  duties. 

The  foregoing  sections  apparently  require  the  various 
authorities  to  repair  roads  without  the  exercise  of  their 
discretion  in  the  matter,  however.  Section  7946,  a later  ~ 
section  passed  in  1917  and  being  found  in  Haws  of  Missouri, 
1917  at  page  467,  has  been  interpreted  by  the  courts  to  give 
the  county  court,  township  board  or  road  commissioners  the 
power  to  improve  only  such  roads  as  they  consider  necessary. 

In  the  case  of  Schmidt  v.  Berghaus,  223  S.  W.  939,  being  a 
case  in  which  certain  citizens  and  taxpayers  sought  a mandamus 
to  compel  the  repe5-r  of  certain  roads,  we  find  the  following 
in  the  opinion  of  the  court,  1.  c.  94Q| 
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"As  to  the  mandatory  ^art  of  the  injunc- 
tion, we  find  that  section  10565,  R.  S. 

Mo.  1909,  and  section  79,  p.  467,  Session 
Act  of  1917  (which  is  section  7946),  leave 
it  in  the  discretion  of  commissioners  as 
to  what  roads  in  any  road  district  shall 
be  improved,  and  the  manner  of  the  improve- 
ments. The  evidence  in  the  record  before 
us  fails  to  show  that  the  commissioners  are 
acting  in  violation  of  the  law,  or  are 
threatening  to  so  act.  In  such  case  it  is 
beyond  the  province  of  a court  of  equity 
to  make  a special  order  on  a defendant,  re- 
quiring him  to  do  what  the  law  has  already 
declared.  See  kcLsmore  v.  McNeley,  56  Mo. 
App,  556)  Lester  Heal  Estate  Co.  v.  St. 
Louis,  169  Mo.  227,  69  S.  W.  300." 


CONCLUSION. 


It  is  our  conclusion,  in  view  of  the  foregoing  authority, 
that  the  responsibility  for  the  maintenance  of  county  roads 
passing  into  or  through  the  various  State  parks  lies  with 
the  county  courts  of  the  respective  counties,  or  with  the 
commissioners  in  speolal  road  districts,  but  that  no  action 
will  lie  to  compel  the  various  agencies  to  repair  said  roads. 


Respectfully  submitted. 


ROBERT  L.  RYDER 

Assistant  Attorney  General 


APPROVED! 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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STATE  PARK  ~*OARD:  Interpretation  of  Sections  26a  and  26o  of 

House  Bill  716  relating  to  appropriations 
for  parks. 


September  13,  1939 


Mr.  I.  T.  Bode 
Director  of  Parks 
Jefferson  City,  Missouri 


Dear  Mr.  Bode: 

This  department  is  in  receipt  of  your  request  for  an 
opinion  under  date  of  September  7th,  which  is  as  follows I 


"Reference  is  made  to  Section  26a  and 
Section  26o  of  house  Bill  716  which  was 
passed  by  the  1939  Legislature  and  ap- 
proved  by  Governor  Stark.  This  bill  is 
ordinarily  referred  to  as  the  Omnibus 
Appropriation  Bill. 

We  would  like  to  use  these  two  appropria- 
tions for  all  expenditures  which  are  made 
on  these  two  parks  frcci  now  until  the  end 
of  the  biennial  period.  This  will  include 
the  salaries  of  the  resident  superinten- 
dents, telephone  bills,  etc.  We  also  have 
in  mind  the  possibility  of  charging  tech- 
nical services  against  these  two  appropria- 
tions. 

CCC  camps  will  go  in  residence  on  both 
Crowder  and  Pershing  Parks  effective  Octo- 
ber 1,  and  in  order  to  start  construction 
on  both  of  these  parks  it  is  necessary  that 
proper  plans  be  prepared.  We  are  consider- 
ing the  feasibility  of  charging  these  two 
appropriations  for  the  cost  of  these  plans. 
We  are  particularly  anxious  to  relieve  our 
personal  service  appropriation  which  is  Ar- 
ticle A under  Section  26. 

Any  ruling  regarding  the  proper  use  of  the 
$5,000.00  provided  for  Crowder  Park  in  Sec- 
tion 26a  and  the  $15,000.00  provided  for 
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Pershing  Park  In  Section  26o  will  be  ap- 
preciated* In  any  event  we  shall  expect 
to  purchase  all  possible  materials  of  con- 
struction from  these  two  appropriations* w 


Sections  26a  and  26of  respectively,  of  House  Bill  716, 
passed  by  the  1939  Legislature,  provide  as  follows j 


"Section  26a.  There  is  hereby  appropriat- 
ed out  of  the  State  Treasury,  chargeable 
to  the  general  revenue  fund,  the  sum  of 
Five  Thousand  ($5,000,00)  Dollars  for  the 
use  of  developing  Epoch  H,  Crowder  Park 
located  in  Grundy  County,  Missouri, 

Section  26o,  There  is  hereby  appropriat- 
ed out  of  the  State  Treasury,  chargeable 
to  the  General  Revenue  fund,  the  sum  of 
Fifteen  Thousand  ($15,000*00)  Dollars  for 
the  use  of  the  State  Park  Board  in  develop- 
ing and  improving  Pershing  Memorial  State 
Park  located  in  Linn  County,  Missouri,  com- 
plying with  an  Act  passed  by  the  59th  Gen- 
eral Assembly,  1937  Session  Acts,  page  520, " 


In  the  case  of  Leingang  v.  Geller,  Ward  and  Hasner 
Hardware  Company,  335  Mo*  549,  73  S.  W*  (2d)  256,  1*  c*  261, 
the  court  had  occasion  to  examine  the  term  "develop",  and 
pointed  out  that* 


"One  definition  of  the  word  'develop'  given 
in  Webster's  New  International  Dictionary  1st 

•3*  To  unfold  more ' completely;  to  evolve 
the  possibilities  or  power  of;  to  make  ac- 
tive (something  latent);  to  perfect;  ad- 
vance; further;  to  make  to  increase;  to 
promote  the  growth  of. * " 


And  in  the  case  of  State  v.  Babcock,  242  N.  W.  (Minn. ) 
474,  1.  o.  476,  the  court,  in  considering  the  words  "improve" 
and" improvement",  stated  that: 
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"The  words  'improve'  and  ' Improvement!  are 
frequently  used  In  connection  with  land. 

They  are  used  as  denoting  some  betterment, 
such  as  by  cultivations,  clearing,  drain- 
age, irrigation,  erecting  buildings,  or 
otherwise  enhancing  the  value  or  useful- 
ness of  the  land.  *****  The  word  ' im- 
prove' has  several  meanings:  To  make  bet- 
ter; to  increase  the  value  or  good  quali- 
ties of;  to  ameliorate  by  oare  or  culti- 
vation — are  son*  of  the  common  defini- 
tions. ***** 

The  word  'improve'  is  a common  word  in 
everyday  use.  Its  meaning  is  well  under- 
stood. As  commonly  used,  the  word  means 
to  make  better  or  to  enhance  the  quality 
or  value  of  some  existing  thing  or  subject.” 


And  in  the  case  of  the  People  v.  Clark,  296  111.  46,  1.  o 
59,  the  court,  in  considering  the  meaning  of  park  improvements 
said: 


"It  is  ridiculous  to  assume,  for  Instance, 
that  improvement  of  a park  means  to  sow 
grass,  plant  flowers  and  set  out  shrubbery 
and  trees  and  then  let  them  grow  or  die 
without  further  attention.  Improvement  of 
a park  necessarily  includes  watering  and 
mowing  the  grass,  watering  and  cultivating 
the  flowers  and  cultivating  and  trimming 
the  shrubbery  and  trees.  To  do  these  things 
it  is  necessary  to  have  officers  and  employ- 
ees to  supervise  and  do  the  work. ” 


59  Corpus  Juris,  Section  401,  page  262,  discusses  the 
rules  for  construction  of  appropriation  laws: 


"They  are  to  be  construed  without  liberali- 
ty towards  those  who  claim  their  benefits; 
but  are  not  to  be  construed  so  strictly  as 
to  defeat  their  manifest  objects.” 
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You  state  that  you  desire  to  charge  against  the  above 
appropriations  (1)  salaries  of  resident  superintendents; 

(2)  technical  servio es;  (3)  plans;  (4)  construction  materials; 

(5)  telephone  bills,  etc. 

Although  the  appropriation  act  relating  to  Crowder  Park 
uses  only  the  tern  "developing",  we  believe  that  the  term  is 
broad  enough  to  include  the  term  "improving"  as  used  in  the 
appropriation  aot  relating  to  Pershing  Memorial  State  Park, 
both  carrying  out  the  idea  of  betterment  and  enhancement  of 
parks. 

Items  1,  2,  3,  and  4,  supra,  would  clearly  oome  within 
the  terms  "developing11  or  "developing  and  improving"  of  parks, 
but  item  5,  including  telephone  bills,  postage,  printing, 
stationery  and  kindred  matters,  not  being  essential  and 
necessary  to  the  development  and  improvement  Of  the  parks, 
cannot  be  included.  Particularly  is  this  true  in  view  of  the 
ease  of  Meyers  v.  Kansas  City,  18  S.  W.  (2d)  900,  323  Mo,  200, 
declaring  that  appropriation  acts  are  to  be  strictly  construed. 

From  the  foregoing,  we  are  of  the  opinion  that  the  State 
Park  Board  may  use  fluids  appropriated  under  Sections  26a  and 
26o  of  House  Bill  716,  passed  by  the  1939  Legislature,  for 
(1)  salaries  of  resident  superintendents;  (2)  technical  services; 

(3)  plana;  (4)  construction  materials}  but  not  for  (©)  telephone 
bills,  etc. 


Respectfully  submitted. 


MAX.  WASSEKMA li 

Assistant  Attorney  General 


Ar PROVED} 


37  eV Baylor 

(Acting)  Attorney  General 
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Game  AND  FISH:  a club  Is  not  a commercial  establishment 

within  the  meaning  of  Section  8285  Laws 
of  Missouri,  1931. 


September  14, 


1939 


Hon.  1.  T.  Bode,  Director 
Conservation  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  September  11th,  1939,  which  reads  as 
follows: 


"In  certain  Instances,  the  enforcement  of 
'Section  8285-Regulating  sale,  storage  and 
serving  game  — exception  — penalty'  hinges 
upon  an  interpretation  of  the  term  'commercial 
establishment'.  The  Prosecuting  Attorney  of 
St.  Louis  City  has  declined  to  file  against 
a party  until  advised  by  your  office  that 
the  accused  operates  a 'commercial  establish- 
ment' within  the  Intent  of  Section  8285  (1931 
Laws  pp  225-226). 

"A  group  of  individuals  operates  and  maintains 
a club  house  where  meals,  lodgings  and  other 
facilities  are  furnished,  at  a price  to  mem- 
bers and  their  guests.  Many  of  the  members 
do  not  reside  at  the  club  house  and  visit 
there  only  occasionally.  Each  member  is  not 
only  obligated  to  pay  a stated  membership 
fee,  but  he  is  also  expeoted  to  pay  for 
personal  services  received.  In  addition, 
he  may  be  subjected  to  assessments  to  liqui- 
date any  operating  defiolt.  It  may  therefore 
be  assumed  that  the  membership  expects  the 
organisation  to  be  self-sustaining  and  with 
a minimum  of  assessments. 


Hon.  I.  T.  Bode 


(2) 


Sept.  14,  1939 


"Section  8285,  as  you  know,  forbids  storing  or 
serving  game  'In  any  commission  house,  cold 
storage  house  or  commercial  e at abl 1 shme nt , 

In  this  state'  etc^  £oul(i  it  be  successfully 
contended  that  the  club  Is  a commercial  estab- 
lishment In  Its  relation  to  visiting  members, 
while  for  resident  members.  It  Is  a home  and 
not  a commercial  establishment?  If  such  a 
reasoning  Is  well  founded,  then  can  the  club 
be  prosecuted  for  the  storage  of  game  In  vio- 
lation of  Section  8285,  without  showing  that 
such  game  was  owned  by  a non-resident  member?" 


Section  8285, 
follows i 


Laws  of  Missouri, 


1931,  reads  as 


"Any  person,  firm  or  corporation,  who  shall, 
at  any  time  of  the  year  barter,  sell  or  offer 
for  sale,  or  who  shall  store  or  serve  in  any 
commission  house,  cold  storage  house  or  com- 
mercial establishment,  in  this  state,  either 
under  the  name  used  In  this  article,  or  under 
any  other  name  or  guise  whatever,  any  animal 
or  bird  protected  In  this  article,  unless. the 
same  be  fur-bearing  animals,  lawfully  taken 
shall  be  punished  by  a fine  of  not  less  than 
fifty  dollars  ($50.00)  nor  more  than  one 
hundred  dollars  ($100.00),  and  an  additional 
fine  of  five  dollars  ($5.00)  for  every  bird 
or  animal  or  part  of  every  bird  or  animal 
bartered,  sold  or  offered  for  sale,  stored 
or  served*  Provided,  that  nothing  in  this 
section  shall  be  construed  to  apply  to  the 
pelts  or  parts  of  fur-bearing  animals  law- 
fully taken,  or  as  otherwise  provided  for 
taxidermists,  or  scientific  specimens  In  this 
article*  Provided,  nothing  in  this  section 
shall  be  construed  to  prohibit  the  storing, 
and  serving,  in  any  eating  establishment,  of 
deer  and  elk,  raised  in  captivity,  as  provided 
for  in  section  8310.” 
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In  State  ex  rel.  Jiansas  City  Power  & Light  Co., 
v.  Smith,  State  Auditor,  111  S.  W.  2d  513,  1.  o.  515, 
the  court  said: 


"The  ordinarily  accepted  use  of  the  phrase 
'commercial  establishment'  denotes  a place 
where  commodities  are  exchanged,  bought, 
or  sold,  » * ■»  " 


In  the  ordinary  case  of  a restaurant,  for  example,  where 
the  dominant  purpose  of  the  conduct  of  the  establishment 
Is  the  buying  and  selling  to  patrons,  there  would  seem 
to  be  no  difficulty  in  applying  the  above,  and  we  could 
say  that  the  business  Is  a "commercial  establishment" 
within  thd  meaning  of  the  court's  words.  But  in  the 
case  of  a club  conducted  as  the  one  set  out  in  your 
request,  the  prime  purpose  of  the  organization  is  not 
the  buying  and  selling  of  commodities,  but  is  the 
pleasure  and  convenience  of  its  members.  The  sale  of 
meals  to  members  is  at  most  merely  ancillary  to  the 
main  purpose  of  the  club. 

In  12  C.  J.  S.  804,  it  is  said* 


"Used  adjectivally,  business  has  been  held 
synonomously  with  commercial." 


The  word  "business"  is  defined  by  Webster  as  "that  which 
occupies  the  time,  attention  or  labor  of  men  for  the 
purpose  of  profit  or  improvement." 

As  we  understand  your  statement  of  facts,  the  club 
you  mention  is  in  no  sense  run  for  profit,  but  is  con- 
ducted on  a strictly  non-profit  basis.  As  you  point 
out  in  your  request,  it  may  be  assumed  that  the  member- 
ship expects  the  club  to  be  self-sustaining.  Regardless 
of  whether  the  members  make  the  club  house  their  home, 
or  visit  it  only  occasionally,  the  very  important  element 
of  expectation  of  profit  to  be  derived  from  the  conduct 
of  the  club  is  lacking. 
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The  court  In  Female  Orphan  Society  v.  **oard  of 
Assessors,  et  al.  33  So.  592,  saldt 


"The  property  in  question  is  no  part  of  the 
asylum  proper  but  is  commercial  property; 
that  is  property  leased  out  for  revenue." 


The  above  seems  to  further  carry  out  the  idea  that  the 
words  "commercial  establishment"  in  Section  3285  Laws 
of  Missouri,  1931,  would  refer  to  a profit  seeking 
undertaking. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that 
the  club  you  describe  In  your  request  is  not  a commercial 
establishment  within  the  meaning  of  Section  3285,  Laws 
of  Missouri,  1931,  either  in  its  relation  to  visiting 
or  resident  members. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 

APPROVED* 


J7  ¥.  "T'AYLSR 

(Acting)  Attorney-General 


WJBSRW 


RPCWjRW 


/ 


PARK  BOARDS:  Section  26o,  House  Bill  No.  716,  does  not 
authorize  purchase  of  additional  land  for 
Pershing  Memorial  State  Park. 


f/,/ 

September  18,  1939 


Mr.  I.  T.  Bode 
Director  of  State  Parks 
State  Park  Board 
Jefferson  City,  lissouri 


Dear  Mr.  Bode: 


We  are  in  receipt  of  your  letter  of 
September  15th,  wherein  you  state  as  follows: 

"Further  reference  is  made  to 
Section  26o  of  House  Bill  No. 

716  which  was  passed  by  the  1939 
Legislature  and  approved  by  the 
Governor,  and  which  reads  as 
follows  z 

'Section  26o.  ’Ihe:  e is 
hereby  appropriated  out  the 
State  Treasury,  chargeable  to 
the  General  Revenue  fund,  the 
sum  of  Fifteen  Thousand 
($15,000.00)  Dollars  for  the 
use  of  the  State  Park  Board 
in  developing  and  improving 
Pershing  Memorial  State  Park 
located  in  Linn  County,  Mis- 
souri, complying  with  an  Act 
passed  by  the  59th  General 
Assembly,  1937  Session  Acts, 
page  520. ' 
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"We  are  asked  by  persons  who 
are  Interested  In  the  develop- 
ment or  Pershing  Park  to  purchase 
some  addition  land.  Under  the 
wording  of  this  appropriation, 
are  we  authorized  to  use  a part 
of  this  money  for  the  purchase 
of  additional  land?" 


In  the  case  of  Leingang  v.  Geller, 

Ward  and  HaBner  ardware  Company,  335  Wo.  549,  73 
S.  W.  (2d)  256,  1.  c.  261,  the  court  had  occasion 
to  examine  the  term  "develop",  and  pointed  out 
that : 


"One  definition  of  the  word  ‘de- 
velop* given  in  Webster's  New  In- 
ternational Lictionary  is: 

'3.  To  unfold  more  completely; 
to  evolve  the  possibilities  or 
power  of;  to  make  active  (some- 
thing latent);  to  perfect;  ad- 
vance; further;  to  make  to  in- 
crease; to  promote  the  growth 
of.  •" 


And  in  the  case  of  State  v.  Babcock,  242 
N.  W.  (Kinn.)  474,  1.  c.  476,  the  court  In  considering 
the  words  "Improve"  and  "improvement",  stated  that: 

"The  words  ‘improve'  and  ‘improve- 
ment1 are  frequently  used  in  connec- 
tion with  land*  They  are  vised  as 
denoting  some  betterment,  such  as 
by  cultivations,  clearing,  drain- 
age, irrigation,  erecting  buildings, 
or  otherwise  enhancing  the  value  or 
usefulness  of  the  land. 

The  word  'improve'  has  several  mean- 
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inge;  To  make  betterj  to  In- 
crease the  value  or  good  quali- 
ties of;  to  ameliorate  by  care 
or  cultivation  — are  some  of  the 
common  definitions  ******* 

"The  word  'improve*  is  a common 
word  in  everyday  use*  Its  meaning 
is  well  understood*  *s  commonly 
used,  the  word  means  to  make  bet- 
ter or  to  enhance  the  quality  or 
value  of  some  existing  thing  or 
subject*" 

It  is  evident  from  the  definitions  of 
the  terms  develop  and  improve  that  the  expendi- 
ture of  funds  for  the  "developing  and  improving" 
of  Pershing  Memorial  State  Park  must  be  to  "pro- 
mote the  growth  of"  "some  existing  thing  or  sub- 
ject*" Or,  in  other  words,  to  enhance  the  value 
or  usefulness  of  the  existing  land.  To  permit  any 
other  construction  would  be  to  defeat  the  manifest 
object  of  the  statute,  for  funds  expended  for  new 
land,  would  obviously  deprive  the  existing  land  of 
funds  for  development  and  improvement*  Our  con- 
struction is  sustained  by  reason  of  the  case  of 
Meyers  v*  Kansas  City,  18  S.  W.  (2d)  900,  323  Mo* 
200,  which  declares  that  appropriation  acts  must 
be  strictly  construed* 

From  the  foregoing  we  a)  e of  the  opinion 
that  Section  26o  of  House  Bill  No*  716,  passed  by 
the  1939  Legislature,  does  not  authorize  the  pur- 
chase of  additional  land  for  Pershing  memorial  State 
Park, 

Respectfully  submitted. 


APPROVED* 

MAX  WASSER.YAN 

Assistant  Attorney  Oeneral 


TTHTTaTTM 

(Acting)  Attorney  Oeneral 
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estate  upon  order  of  voters  at  annual  nesting. 

STATE  PABK  .oOAAD:  State  Park  hoard  has  no  power  to  convey 
State  Park  property  except  by  act  of  Legislature. 
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Honorable  I.  T.  Bode,  Director 
State  Conaervation  Commission 
Jefferson  City,  Lisaouri 


Dear  Sir: 


Xle  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  20,  1939,  as  follows: 


"At  Chesapeake  State  Park  in  Lawrence 
County  there  is  one-half  aore  of  land 
on  the  inside  of  the  park  boundary  fence 
which  is  the  property  of  a rural  ele- 
mentary school  which  is  located  across 
the  road  from  the  park.  The  road  refer- 
red to  is  State  Highway  Ho,  14,  Also, 
on  the  south  side  of  the  highway,  adja- 
cent to  this  school  building  and  on  the 
opposite  side  of  the  road  from  the  park, 
there  is  one  acre  of  land  which  is  the 
property  of  the  State, 

Do  we  have  authority  in  the  name  of  the 
State  of  kissourl  to  give  this  rural 
school  board  a deed  to  the  one  acre  of 
land  which  is  south  of  the  highway,  and 
to  accept  from  this  rural  school  board 
a deed  to  the  one-half  acre  of  land  which 
is  north  of  the  highway?  Or,  should  any 
deed  which  we  accept  from  this  rural 
school  board  be  signed  by  the  County  Court 
of  Lawrence  County,  or  by  any  other  agency? 
It  is  the  opinion  of  the  local  residents 
that  the  members  of  the  school  board  have 
authority  to  negotiate  this  land  to  the 
State, 
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Section  9269,  R.  S.  Mo.  1929,  places  the  title  of 
all  school  property  in  the  school  district  in  which  the 
sane  may  be  located,  and  is  as  follows: 


"The  title  of  all  school  house  sites 
and  other  school  property  shall  be 
vested  in  the  district  in  which  the 
same  nay  be  located)  and  all  property 
leased  or  rented  for  school  purposes 
shall  be  wholly  under  the  control  of 
the  board  of  directors  during  such 
time;  but  no  board  shall  lease  or  rent 
any  building  for  school  purposes  while 
the  district  schoolhouse  is  unoccupied, 
and  no  schoolhouse  or  school  site  shall 
be  abandoned  or  sold  until  another  site 
and  house  are  provided  for  such  school 
distriot. " 


The  only  mention  found  in  the  statutes  of  the  right 
of  a school  district  to  dispose  of  its  real  estate  is 
found  in  the  seventh  provision  under  Section  9284,  R.  S. 
ho.  1929,  which  sets  out  the  powers  of  the  qualified  voters 
when  assembled  at  the  annual  meeting,  said  provision  being 
as  follows: 


"Seventh— To  direct  the  sale  of  any 
property  belonging  to  the  distriot 
but  no  longer  required  for  tho  use 
thereof,  to  determine  the  disposition 
of  the  same  and  the  application  of 
the  proceeds." 


This  section  is  under  Article  III,  Chapter  57,  R.  S. 
Mo.  1929,  relating  to  common  schools. 

Under  Section  9330,  R.  S.  Mo.  1929,  under  Article  IV 
relating  to  city,  town  and  consolidated  schools,  we  find 
the  following: 


" •*  w « * * and  whenever  there  is 
within  the  distriot  any  school  proper- 
ty  that  is  no  longer  required  for  the 
use  of  the  distriot,  the  board  is 
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hereby  authorized  to  advertise,  sell 
ana  convey  the  same,  and  the  proceeds 
derived  therefrom  shall  be  placed  to 
the  credit  of  the  building  fund  of  such 
district. " 


It  is  apparent  from  the  foregoing  provisions  that  the 
property  of  a school  district,  which  is  no  longer  required 
for  school  purposes,  may  be  disposed  of  by  the  voters  of 
the  district  assembled  at  their  regular  annual  meeting,  the 
actual  conveyance  to  be  made  by  the  Board  of  Directors  of 
such  district  in  accordance  with  the  instructions  of  the 
voters. 

The  State  Park  Board  was  created  in  1937,  its  powers  and 
duties  being  found  in  Laws  of  Missouri,  1937,  page  520,  and 
they  are  set  out  as  follows: 


"The  State  Park  Board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
acmain  or  otherwise,  all  property 
necessary,  useful  or  convenient  for 
the  use  of  said  Park  Board  or  the  ex- 
ercise of  its  powers  hereunder  neces- 
sary for  the  recreation  of  the  people 
of  the  State  of  Missouri.  In  the  event 
the  right  of  eminent  domain  be  exercis- 
ed, it  shall  be  exercised  in  the  same 
manner  as  now  or  hereafter  provided  for 
the  exercise  of  eminent  domain  by  the 
State  Highway  Commission.  Said  Park 
Board  shall  have  the  power  to  make  and 
promulgate  all  rules  anu  regulations 
as  it  may  deem  necessary  for  the  proper 
maintenance,  improvement,  acquisition 
and  preservation  of  all  state  parks. 
Said  park  board  is  hereby  authorized 
to  employ  such  persons  or  assistants 
as  nay  be  necessary  and  may  fix  the 
compensation  of  persons  thus  employed 
within  the  amount  appropriated  there- 
for by  the  Legislature.  All  vouchers 
for  the  payment  of  bills  or  for  compen- 
sation shall  be  drawn  and  approved  by 
the  Director  of  State  Parks  and  when 
presented  to  the  State  Auditor  shall 
be  paid  out  of  the  funds  appropriated 
f'or  such  purposes.  " 
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While  the  above  section  gives  the  State  Park  Board 
full  power  to  acquire  any  lands  necessary  or  convenient 
for  its  use,  we  find  no  provision  given  the  Park  Board  to 
sell,  exchange  or  in  any  manner  dispose  of  any  of  the 
lands  belonging  to  the  state  acquired  by  it.  In  the 
absence  of  any  specific  grant  of  tills  power,  we  must  assume 
that  the  legislators  did  not  Intend  that  such  authority  be 
given, 

Frcm  the  foregoing,  it  is  our  conclusion  that  a school 
district  may  convey  Its  property  to  the  State  Park  Board 
at  its  annual  meeting  if  the  voters  of  the  district  so  desire, 
but  that  the  State  Park  Board  has  not  the  power,  in  the 
absence  of  express  legislation  so  directing,  to  convey  any 
of  the  property  under  Its  control  belonging  to  the  state. 


Respectfully  submitted. 


ROBERT  L.  RYDER 

Assistant  Attorney  General 


A (PROVED: 


W\  J,  EURKC  ■ 

1 acting)  attorney  General 
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County  i?ORd  may  be  vacated  by  abandonment 
for  a period  of  ten  years. 


Septer.ber  2b,  1939 


Mr,  I.  T,  bode,  Director 
State  Park  board 
Jefferson  City,  Missouri 


Dear  Sir; 


We  are  in  receipt  of  you r request  for  an  opinion, 
dated  September  25,  1939,  which  is  as  follows: 


"lurther  reference  is  made  to  the  nat- 
ter of  county  roads  in  State  parka. 

It  is  our  understanding  that  a State 
law  exists  which  provides  for  the  auto- 
matic abandonment  of  a county  road  if 
the  county  does  not  spend  any  money  for 
maintenance  on  any  road  within  a five 
or  ton  year  period. 

We  have  some  county  roads  on  the  inside 
of  State  parks  which  we  would  like  to 
eliminate.  On  these  roads  the  respec- 
tive counties  have  spent  no  money  for 
maintenance,  or  for  any  other  purpose, 
within  a ten  year  period. 

Is  it  true  that  a county  road  is  auto- 
matically abandoned  at  the  end  of  any 
specific  period  of' time  provided  the 
county  court  spends  no  money  on  it  for 
maintenance?  Should  this  be  true,  what 
would  oe  our  procedure  in  getting  rid 
of  the  road?" 


The  law  which  you  have  in  mind  is  found  at  the  latter 
part  of  Section  7B39,  R.  S.  Mo.  1929,  and  is  as  follows; 


" * * w * * and  nonuser  by  the  public 
for  ten  years  continuously  of  any  pub- 
lic road  shall  be  deemed  an  abandon- 
ment and  vacation  of  the  same." 
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It  la  apparent  Iron  the  reading  of  this  statute  that 
the  question  of  whether  or  not  public  money  Is  expended  on 
any  public  road  for  a period  of  ten  years  Is  not  material, 
the  only  question  being  that  of  user  by  the  public. 

The  leading  case  in  Liaaouri  on  this  subject  Is  Oettlng 
v.  Pollack,  189  Mo.  App.  263.  The  abandoiaaent  of  a public  road 
Is  clearly  defined  In  this  case,  and  we  quote  at  length  from 
the  opinion  of  Judge  Farrington,  1.  c.  270,  271. 


"There  may  be  a vacation  of  a public  high- 
way by  proceedings  under  the  statute,  as 
we  have  shown,  or  the  vacation  may  occur 
by  abandonment  under  section  10446,  Revis- 
ed Statutes  1909— from  nonuser  by  the  pub- 
lic for  a period  of  ten  years  ontlnuously* 
That  Is  to  say,  »a  highway  may  cease  to 
exist  either  by  abandonment  or  by  vacation 
according  to  law. * *****  The  court  In 
our  case,  in  Its  finding  of  facts,  stated 
that  this  road  has  been  regarded  by  most 
of  the  people  living  in  the  neighborhood 
of  it  as  an  abandoned  road.  Ue  do  not  be- 
lieve this  Is  sufficient  to  constitute  aban- 
donment. If  no  other  way  existed  of  vacat- 
ing highways,  it  might  be  argued  with  good 
reason  that  what  most  of  the  people  thought 
who  were  entitled  to  use  a highway  would 
be  a controlling  factor.  In  the  case  of 
O'Dea  v.  State  (Neb.),  20  N.  W.  209,  300, 
the  rule  is  thus  declaredi  'In  order  to 
vacate  a road  by  nonuser,  there  must  be 
a clear  and  entire  abandonment  of  the  road 
by  the  public  for  the  statutory  period. 

* * * * * Officers  and  courts  cannot  In- 
quire into  the  extent  of  the  use  whether 
used  much  or  little  by  the  public*  If 
used  at  all,  the  road  will  not  'be  deemed 
vacated*"  (See,  also,  Cox  v*  Commission- 
ers of  Highways  of  Hast  Fork  Twp*  (111*), 

62  N.  £*  791,  793|  Kelly  Nall  & Iron  Co* 
v«  Lawrence  Furnace  Co*  (Ohio),  22  N*  £. 

639,  640. ) In  the  case  of  Small  v.  Bin- 
ford  (Ind.),  83  N.  E.  507,  510,  the  court 
said:  'The  fact  that  the  road  is  rarely. 

If  ever,  used  by  persons  other  than  the 
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appellants,  makes  It  none  the  less  a pub- 
lic highway.  The  law  does  not  fix  the 
number  of  persons  who  must  travel  upon  a 
road  to  determine  its  existence' —citing 
authorities.  When  a right  to  use  a road 
as  a public  highway  has  become  vested  in 
the  public  it  inures  to  the  benefit  of 
all  the  public;  hence  such  a right  cannot 
be  surrendered  or  abandoned  unless  all  of 
the  public  concur  therein.  The  court  in 
tills  case  did  not  find  that  the  public 
generally  had  entirely  ceased  to  travel 
this  road,  but  did  find  that  it  had  not 
been  traveled  by  the  public  generally  to 
any  extent  for  the  last  fifteen  or  twenty 
years;  and  that  can  only  mean  that  the  ex- 
tent of  the  travel  by  the  public  was  limit- 
ed. The  fact  that  defendant  in  the  year 
1912  took  the  law  in  her  own  hands  and 
fenced  up  a highway  that  at  least  was 
still  used  by  the  plaintiff  and  the  chil- 
dren who  attended  the  school  situated  on 
that  road,  and  one  that  was  recognised  as 
an  existing  public  road  in  1907  by  the 
county  court,  does  not  constitute  an  aban- 
donment under  the  statute.  Our  Supreme 
Court  in  the  case  of  Hickman  v.  Link,  116 
Mo.  1.  o.  127,  22  S.  V.  472,  said:  'Aban- 
donment includes  both  the  intention  to 
abandon  and  the  external  act  by  which  the 
Intention  is  carried  into  effect. ' " 


The  same  rule  has  been  followed  by  the  courts  until 
the  present  time,  a similar  rule  being  laid  down  in  Hosendahl 
v.  Bueoker,  27  S.  W.  (2d)  471. 

From  the  reading  of  the  foregoing,  it  is  apparent  that 
any  user  of  a public  road,  once  dedicated  in  a proper  manner, 
is  sufficient  to  maintain  the  road  as  a public  way,  regardless 
of  the  frequency  of  such  use.  In  former  opinions  we  have  fully 
set  out  the  law  regarding  the  statutory  method  of  vacation  of 
roads,  and  suggest  that  this  is  the  only  procedure  open  for 
the  closing  of  such  county  roads  passing  into  or  through  state 
parks. 

Respectfully  submitted. 


ROBERT  L.  HYDKK 

Assistant  Attorney  General 

APPROVED* 
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TAXATION: 

SALE  OF  LANDS  FOR 
DELINQUENT  TAXES: 
COLLECTOR’S  DUTIES: 


Collector  is  not  authorized  to  issue 
certificate  of  purchase  at  sale  of  lands 
sold  for  delinquent  taxes  until  the  amount 
of  the  bid  is  paid  him. 


October  26,  1939 


Honorable  I.  T.  Bode 
Director 

State  Park  Board 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  questions: 

”1.  In  the  event  the  county  collector 
is  willing,  may  we  lawfully  purchase  land 
sold  for  delinquent  taxes  and  later  clear 
a check  in  payment  to  the  county,  in  due 
course? 

"2.  In  the  event  the  county  collector  is 
unwilling,  may  we  buy  this  land  in  spite  of 
the  attitude  of  the  county  collector  and 
oblige  the  county  collector  to  wait  for  pay- 
ment until  we  can  issue  a check  in  due  course?” 

It  is  the  general  rule  of  law  that  a county  offioer 
must  look  to  the  statutes  under  which  he  performs  his  of- 
ficial duties  for  his  powers  and  duties.  In  the  absenoe  of 
a statute  authorizing  suoh  offioer  to  perform  certain  aots, 
then  he  is  not  authorized  to  perform  them. 

In  the  first  question  which  you  have  presented  you 
submit  a case  in  which  a county  collector  is  willing  to 
give  the  bidder  time  to  pay  for  lands  which  have  been  sold 
for  delinquent  taxes.  <Ye  think  the  duties  of  the  collector 
in  respect  to  the  sale  and  collection  of  the  purchase  price 
and  the  issuance  of  a certificate  of  title  to  lands  sold  for 
taxes  are  set  out  in  Sections  9953c  and  9953d,  page  433, 

Laws  of  Missouri,  1933,  under  what  Is  known  as  the  Jones- 
Uunger  Act.  Section  9953c  provides  as  follows: 
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"’Vhere  such  3ale  Is  made,  the  purchaser 
at  such  sale  shall  immediately  pay  the 
amount  of  his  bid  to  the  collector,  who 
shall  pay  the  surplus,  if  any,  to  the  per- 
son entitled  thereto;  or  if  he  has  doubt, 
or  a dispute  arises  as  to  the  proper  per- 
son, the  same  shall  be  paid  into  the 
county  treasury  to  be  held  for  the  use  and 
benefit  of  the  person  entitled  thereto. 

In  case  the  purchaser  fails  to  pay  his  bid, 
the  land  shall  be  again  forthwith  offered 
for  sal*  the  same  as  if  no  sale  had  been 
made,  and  the  purchaser  so  failing  shall 
forfeit  and  pay  for  the  use  of  the  dis- 
tributive county  school  fund  of  the  county 
a penalty  of  twenty-five  per  cent  of  the 
amount  of  his  biu,  to  be  recovered  by  ao- 
tion  of  debt  in  the  name  of  the  collector, 
before  any  justice  of  the  peace,  or  court 
having  jurisdiction,  and  the  prosecuting 
attorney  shall  conduct  such  suit,  and  for 
his  services  a fee  of  five  dollars  shall 
be  taxed  against  such  delinquent  purchaser." 

It  will  be  noted  that  this  section  requires  the  pur- 
chaser to  immediately  pay  the  amount  of  his  bid  to  the  col- 
lector. It  also  provides  that  a penalty  shall  be  imposed  upon 
the  purchaser  in  case  he  does  not  pay  the  amount  of  his  bid  at 
that  time,  and  requires  the  collector  to  again  forthwith  offer 
the  lands  for  sale. 

Referring  to  Section  9953d,  it  provides  in  part  as 
follows: 


".^fter  payment  shall  have  been  made  the 
county  collector  shall  give  the  purchaser 
a certificate  in  writing,  to  be  designated 
as  a certificate  of  purchase,  which  shall 
carry  a numerical  number  and  which  shall 
describe  the  land  so  purchased,  each  traot 
or  lot  separately  stated,  the  total  amount 
of  the  tax,  with  penalty,  interest  and 
costs,  and  the  year  or  years  of  delin  uenoy 
for  which  said  lands  or  lots  were  sold. 
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separately  stated,  and  the  aggregate  of 
all  such  taxes,  penalty,  interest  and 

costs,  and  the  sum  bid  on  each  tract. 

* *•  * •» 

It  will  be  noted  from  thi3  section  that  the  lawmaker* 
again  provided  that  the  certificate  of  purchase  should  not  b* 
issued  until  the  bidder  has  paid  the  amount  offered  for  th* 

delinquent  lands. 

The  collector  is  charged  with  the  collection  of  these 
taxes  and  is  liable  on  his  bond  to  the  county  court  for  suoh 
taxes  on  the  report  that  such  taxes  are  uncollected;  so  if 
the  collector  were  to  report  a sale  of  the  lands  without  re- 
porting the  amount  having  been  collected  thereon,  he  would  be 
liable  on  his  bond  for  same.  If  the  collector  i3  willing  to 
assume  that  responsibility,  then  we  do  not  see  where  there 
would  be  any  prohibition  to  such  an  act.  If  the  collector  is 
unwilling  to  permit  the  purchaser  to  pay  for  the  lands  after 
the  date  of  the  sale,  then  under  the  foregoing  statutes  there 
is  no  way  to  force  him  to  await  peyment. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  it  is  the  duty  of  the  county  collector  when  he  sell* 
lands  for  delinquent  taxes  to  immediately  collect  from  the 
bidder  the  amount  offered  for  such  land*,  and  that  he  is  not 
authorized  to  issue  a certificate  of  purchase  to  the  bidder 
until  the  amount  bid  therefor  has  been  paid  to  the  collector. 


Respectfully  submitted 


TYRh  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


it.  5.  StjfiKS 

(Acting)  Attorney  General 


TWB:HR 


STATE  CONSERVATION  COMMISSION:  Not  liable  for  back  taxe»  on 

property  purchased  for  use  of 
state. 


November  lo,  1 


Honorable  1.  T.  Bode,  director 
State  Conservation  Commission 
Jefferson  City,  ?<issouri 


Dear  Sir: 

v,e  are  in  receipt  of  your  request  for  an  opinion 
dated  September  9,  1939,  which  is  in  part  as  follows: 


"Is  it  lawful  for  the  Conservation  Cora- 
mission  to  use  Conservation  Commission 
funds  for  the  payment  of  property  taxes? 

Can  the  payment  of  these  property  taxes 
be  considered  to  be  a delayed  considera- 
tion or  delayed  part  of  the  original  pur- 
chase price?  In  this  particular  case  it 
appears  that  the  land  was  purchased  by 
the  State  several  year  s ago  and  that  the 
deeds  were  not  recorded  until  January"; 

1938. 

The  county  officials  in  neynolus  County 
agree  that  193b  taxes  tre  not  a lien 
against  this  land  but  take  the  position 
that  taxes  levied  prior  to  January,  lc3fc, 
are  a lien  against  the, land. 

In  summary,  the  particular  opinion  reqxiest- 
ed  in  this  particular  case  is,  does  the 
Conservation  Commission  have  authority  un- 
der Stut o law  to  use  its  funds  for  any  pay- 
ment of  property  taxes?" 


The  Conservation  Commission  was  determined  to  be  a 
branch  of  the  sovereign  power  in  the  case  of  Marsh  v. 
Bartlett,  121  S.  '.7.  (2d)  1.  c.  744.  It  becomes  necessary 
to  determine,  therefore,  whether  or  not  it  is  necessary 
for  the  Conservation  Comp-lesion  to  pay  taxes  assessed 
against  and  which  have  become  a lien  on  property  acquired 
by  the  Commission.  We  find  no  case  in  Missouri  bearing 
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exactly  on  this  question,  but.  a reference  to  the  cases  in 
other  jurisdictions  discloses  that  the  question  has  frequently 
arisen.  In  Turley  v,  3t.  Francis  County  (Ark,),  287  S.  W. 

196,  the  question  arose  as  to  the  effect  of  purchase  by  the 
state  of  property  against  which  there  was  a special  tux  lien. 
We  find  the  following  in  the  opinion  of  the  courts 


"Of  course,  the  forfeiture  to  the  state 
of  lands  for  general  taxes  necessarily 
suspends  the  enforcement  of  the  special 
tax  lien  as  long  as  the  title  remains  In 
the  state,  but  as  the  lien,  under  the 
terms  of  the  statute.  Is  not  extinguish- 
ed, and  continues  xintil  the  special  taxes 
are  paid,  the  same  can  be  enforced  when 
the  land  goes  back  Into  private  ownership. 
This  construction  of  the  statute  gives 
full  recognition  to  the  state's  paramount 
right  of  taxation,  and  In  no  wise  detracts 
from  the  dignity  and  power  of  the  state 
as  against  subordinate  governmental  agen- 
cles," 


In  the  case  of  State  of  New  Mexico  ▼,  Seon  Locke,  30 
A,  L.  It.  407,  there  was  a determination  of  the  exact  question 
at  hand.  In  that  case  the  New  Mexico  Reform  School,  which 
was  a branch  of  the  executive  power  of  the  state,  pm-chased 
land  against  which  there  was  a lien  for  taxes.  Subsequently, 
the  collector  sold  the  land  for  taxes  and  made  a tax  deed. 

The  state  brought  suit  for  cancelation  of  said  tax  deed  and 
to  restrain  the  collector  from  taking  any  further  action.  The 
court.  In  deciding  that  the  purchase  by  the  state  freed  the 
land  from  all  tax  liens,  stated: 


"iiu d we  think  these  unanswerable  reasons 
for  exempting  the  property  of  the  state 
from  the  levy  of  taxes  thereon  lead  to  the 
conclusion  that  when  property  is  acquired 
by  the  state  in  its  sovereign  capacity.  It 
thereupon  becomes  absolved,  freed,  and  re- 
lieved from  any  further  liability  for  taxes 
previously  assessed  against  It,  and  which 
are  unpaid  at  the  time  it  becomes  so  acquir- 
ed; that,  from  the  moment  of  its  acquisition, 
the  power  to  enforce  the  lien  Is  arrested 
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or  abated.  The  claim  of  the  state  for 
such  taxes  becomes  merged  In  Its  owner- 
ship of  the  fee.  To  consider  It  further 
burdened  with  such  lien,  and  to  permit 
it  to  be  subsequently  sold  for  the  pay- 
ment thereof,  results  In  the  state  sell- 
ing Its  own  property  to  pay  itself. 

«***•»*  •***■»*•»■#•*  *«»«*« 

All  that  Is  necessary  to  decide,  and  all 
that  we  do  decide.  Is  that  all  proceed- 
ings to  assess  the  land  for  taxes,  taken 
after  it  became  public  property,  and  all 
proceedings  In  attempting  to  enforce  and 
collect  che  tax,  were  void.  This  decision 
is  the  only  one  that  will  prevent  the  dis- 
astrous result  of  property  devoted  to  a 
public  use  being, through  the  carelessness 
of  public  officials  lost  to  the  public  on 
tax  judgments  and  sales,  and  Is,  we  think. 
In  entire  accord  with  the  settled  policy 
of  the  state  that  public  property  shall 
not  be  subject  to  taxation,  or  to  the  laws 
in  regard  to  proceedings  to  enforce  the 
collection  of  taxes.* 

'In  the  case  of  a municipality,  a govern- 
mental agency  of  the  state,  and  itself 
maintained  by  taxation,  and  presumed  by 
law  to  be  exempt  from  taxation,  it  cannot 
be  supposed  that  the  legislature  Intended 
that  any  further  steps  should  be  taken 
looking  to  the  enforcement  of  the  state's 
lien  for  taxes  against  property  acquired 
by  one  of  Its  own  governmental  agents,  af- 
ter the  property  Is  urchased  by  such 
agent.  Such  proceedings  would  not  aid  the 
effectuation  of  any  governmental  purpose, 
but  would  Impair  It.  After  the  municipali- 
ty purchased  this  lot,  the  taxing  officers 
could  not  t ake  any  further  steps  looking 
to  the  collection  of  the  t ax,  and  the  sub- 
sequent sale  of  the  land  for  the  taxes  was 
a nullity.  The  purchaser  at  the  sale  got 
no  title,  because  It  was  beyond  the  power 
of  the  officers  to  sell.* 
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The  property  In  question  was  freed  ana 
ubsolved  froci  further  liability  for  the 
taxes  previously  assessed  against  it, 
the  moment  it  was  acquired  by  the  state. 
Prior  to  that  tire,  the  state  merely 
held  a lien  against  such  property  to  se- 
cure the  unpaid  taxes  so  previously  as- 
sessed, and  this  lien  was  merged  into 
the  ownership  of  the  title  in  fee.  That 
a lien,  whether  it  be  created  by  mort- 
gage or  otherwise,  is  merged  into  the 
title  of  the  holder  thereof  the  moment 
he  acquires  the  fee  to  the  property  cov- 
ered by  such  lien,  is  a proposition  of 
law  too  well  settled  to  merit  the  cita- 
tion of  authority." 


We  find  the  same  rule  expressed  in  Laurel  v.  eems, 

100  Miss.  .”V55,  66  So.  451,  Flannagan  v.  Land  Development 
Company,  146  La.  843,  83  So.  39,  and  other  jurisdictions. 

The  principle  set  out  in  the  Locke  case,  supra,  that  there 
is  a merger  which  extinguishes  the  debt  when  the  owner  of 
a mortgage  acquires  the  equity  of  redemption,  has  been 
followed  in  Missouri.  Tonderly  v.  Olesaler,  93  S.  W.  1130. 

Article  X,  Section  6,  of  the  Missouri  Constitution 
exempts  the  real  and  personal  property  of  the  state,  counties 
and  other  municipal  corporations  from  taxation. 

CONCLUSION. 

In  view  of  the  foregoing  authorities,  it  is  our  opinion 
that  the  State  Conservation  Commission  is  not  chargeable  with 
the  taxes  assessed  arainst  and  which  have  become  a lien  on 
property  acquired  by  such  commission  since  the  lien  is  ex- 
tinguished when  the  property  is  acquired  and  no  further  taxes 
are  assessable  against  this  branch  of  the  sovereign  power. 


Respectfully  submitted. 


ROBERT  L.  HYDER 

Assistant  Attorney  Qeneral 


APPROVED! 


W.  J.  BURKE 

(Acting)  Attorney  General 
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TAXATION:  LEVY:  In  fixing  a levy,  the  county  court  should 

UNCOLLECTED  TAXES:  take  into  consideration  amount  to  be 

realized  from  all  uncollected  taxes 
except  those,  that  after  a reasonable 
time  and  after  reasonable  efforts  to 
collect,  remain  uncollected,  county  court 
has  a wide  discretion  in  fixing  the  levy 
January  9,  1939  and  unless  it  abuses  this  dis- 
cretion and  acts  arbitrarily 
and  fraudulently,  the  levy  will 
not  be  interfered  with  by  the 

; courts . 


Mr.  George  B.  Bridges  1^1 

Prosecuting  Attorney  1 

Mississippi  County 
Charleston  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  from  this  department  which  is  as  follows: 

•The  Mississippi  County  Court  has 
requested  that  I receive  an  opinion 
from  you  on  the  following  matter. 

"The  Air  Line  Special  Hoad  District 
was  dissolved  at  an  election  on 
November  4,  1938.  There  is  at  pre- 
sent an  outstanding  indebtedness  of 
$10,600.00  in  bonds  and  accrued 
interest.  Last  spring  the  custom- 
ary levy  of  fifty  cents  was  made  upon 
the  property  holders  in  this  district. 

However,  the  railroad  company  now  refuses 
to  pay  twenty-five  cents  of  this  levy 
on  the  grounds  that  there  are  sufficient 
delinquent  taxes  due  and  owing  to  retire 
this  indebtedness. 

"The  fifty  cent  levy,  mentioned  above, 
consisted  of  a twenty-five  cent  special 
road  and  bridge  tax  (a  blanket  levy 
throughout  the  county)  and  the  Air  Line 
Special  Road  levy  of  twenty-five  cents. 
However,  this  has  been  erroneously  handled 
and  the  entire  sum  treated  as  an  Air  Line 
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Special  Road  District  levy.  I don»t 
know  whether  or  not  this  pertinent  to 
the  point  involved,  hut  thought  it 
might  he  wise  to  mention  it  to  you." 

Your  request  goes  to  the  question  of  whether  or 
not  the  county  court  has  abused  its  discretionary  power 
in  fixing  the  levy  by  not  talcing  into  consideration  un- 
collected taxes.  In  fixing  the  levy  the  county  court 
should  fix  the  amount  that  will  raise  the  required  amount 
of  money.  In  State  ex  rel.  and  to  Use  of  Johnson,  Countv 
Treasurer,  v.  St.  Louis  & S.  F.  R.  Company,  10  S.  W.  (2d) 
918,  920,  the  court  quotes  Judge  Ragland  as  follows t 

Exactions  from  the  people,  as  taxes 
or  otherwise,  in  advance  of  any  needs 
of  the  government  are  not  only  con- 
demned by  sound  public  policy  but  are 
violative  as  well  of  fundamental  rights 
guaranteed  by  our  organic  law.  The 
County  Court  of  Cass  County  was  there- 
fore without  power  to  levy  a tax  clearly 
in  excess  of  what  could  at  the  time  have 
been  reasonably  anticipated  as  necessary 
to  pay  the  Interest  and  principal  of  the 
funding  bonds.  However,  the  authority 
to  determine  what  amount  would  be  neces- 
sary for  that  purpose  was  vested  in  it, 
and  unless  there  was  a dear  abuse  of 
this  discretionary  power,  its  action 
in  the  premises  cannot  be  Interfered 
with.  In  other  words  the  amount  levied 
must  have  been  so  grbssly  excessive  as 
to  constitute,  constructively  at  least, 
a fraud  upon  the  taxpayers.  * * * 

Whether,  however,  the  levy  was  so  excess- 
ive as  to  be  constructively  fraudulent 
must  be  Judged  not  from  the  fact  that  it 
subsequently  developed  that  a larger 
amount  was  levied  than  was  actually  re- 
quired, but  from  the  entire  situation 
which  confronted  the  county  court  at  the 
time  the  levy  was  made.  The  amount  re- 
quired for  the  redemption  of  the  bonds. 


Mr.  George  B.  Bridges 


January  9,  1939 


- 3 - 


principal  end  interest,  as  well  as 
the  amount  that  would  be  realized 
from  the  levy,  had  to  some  extent 
to  be  estimated  in  advance.  In 
doing  so  it  would  be  necessary  to 
consider,  among  other  things,  the 
amount  and  availability  of  funds, 
already  on  hand,  and  the  probable 
loss  and  the  cost  of  collection  of 
the  tax  to  be  levied.  When  a court 
is  called  upon  to  determine  whether 
a given  levy  was  so  excessive  as  to 
be  fraudulent,  or  the  result  of  a 
gross  abuse  of  discretion,  not  only 
should  proof  of  such  matters  as  these 
be  received,  but  every  existing  fact 
and  condition  which  the  county  court 
might  have  properly  taken  into  con- 
sideration in  fixing  theaaount  is 
relevant  and  admissible  in  evidence."* 

And  at  1.  c.  921,  the  court  further  said* 

"The  power  to  levy  a tax  for  county 
purposes  is  a power  delegated  to  the 
county  court.  Is  legislative  in  char- 
acter, and  in  the  exercise  of  that 
power  the  county  court  has  a large 
discretion.  •*#*#*  " 

And  at  1.  c.  922,  the  male  as  stated  by  Cooley  is  quoted 

as  follows! 

" ' In  fixing  the  amount  or  rate,  the 
levying  body  has  considerable  dis- 
cretion. The  rate  necessary  to  pro- 
duce the  amount  required  is  largely 
within  the  discretion  of  the  levying 
officers,  since  It  Is  uncertain  what 
the  deficiencies  In  collection  will 
amount  to.  But,  while  local  author- 
ities have  a reasonable  discretion  in 
providing  in  advance  for  necessary 
taxes,  the  courts  may  Interfere,  if 
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the  discretion  is  abused  by  raising 
taxes  faster  than  they  are  needed. 

A levy  for  future  needs  is  invalid 
as  excessive  only  wien  so  excessive 
as  to  show  a fraudulent  purpose  in 
making  the  levy. * " 

In  the  same  case,  the  court,  in  disoussing  the  ruling  of 

the  Illinois  Court  in  the  case  of  inwards  v.  People,  88 

111.  340,  quoted  said  court  as  follows! 

"•In  the  early  case  of  Edwards  v. 

Teople,  supra,  it  was  held  that  in 
the  levy  of  a tax  by  the  levy  board 
it  is  proper  that  it  take  into  con- 
sideration the  past  history  of  the 
state  in  the  matter  of  losses  and 
deductions  which  have  occurred  in 
the  collection  of  the  revenue  and 
in  the  light  of  that  experience 
exercise  its  best  business  judgment 
as  to  the  rate  necessary  to  produce 
the  net  amount  required  to  be  raised, 
and  to  fix  such  rate.  Where  the  evi- 
dence clearly  shows  that  public 
authorities  have  gone  beyond  the 
limits  herein  mentioned  they  will  be 
held  to  have  abused  the  discretion 
vested  in  them,  and  to  the  extent  of 
such  abuse  the  levy  and  rate  fixed  by 
them  will  be  held  invalid.  In  no 
sense  is  it  to  be  considered  that 
actual  fraud  has  been  committed  or  that 
the  showing  of  actual  fraud  is  necessary.*" 

And  the  court  further  said  at  1.  c.  923 t 

"In  that  case  there  was  considered  the 
evidence  as  to  what  was  shown  by  the 
experience  of  previous  years  as  to  the 
average  percentage  of  loss  and  cost  of 
collection  of  taxes,  and  also  ruling 
that  back  taxes  unpaid,  but  in  process 
of  collection,  and  distributable  to  the 
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funds  under  consideration,  were  also 
to  be  borne  in  mind  by  the  levying 
body.*  * * w 

We  also  find  that  the  question  of  considering  un- 
collected taxes  when  the  levy  is  being  fixed  has  been 
treated  in  79  A.  L.  R.,  page  1166,  wherein  the  rule  is 
stated  as  follows t 


"It  has  been  generally  held  under 
Constitutions  requiring  uniformity 
of  taxation,  that  suoh  provisions 
are  not  violated  when,  after  the 
lapse  of  reasonable  time  and  after 
reasonable  efforts  have  been  made 
to  collect  the  first  levy,  an  ad- 
ditional levy  is  made  upon  all  the 
property  in  the  district  because  of 
the  failure  of  some  of  the  taxpayers 
to  pay  their  portions  of  the  first 
levy.  Wayne  County  Savings  Bank  v. 
Supervisors,  97  Mich.  630,  56  N.W. 

944;  State  v.  Common  Council,  15 
Wis.  30;  State  v.  Holt  County  Court, 

136  Mo.  533,  37  S.  W.  521;  Francis  v. 
Atchison,  Topeka  & Santa  Fe  Railway 
Co.  19  Kan.  303.  These  holdings  are 
based  on  constitutional  provisions 
similar  to  ours,  requiring  the  levy 
and  collection  of  the  amount  of  money 
necessary  to  meet  interest  and  princi- 
pal bond  payments.  While,  of  course, 
the  tax  officials  are  required  to  use 
diligence  to  bring  about  the  collection 
of  the  tax,  and,  as  held  in  People  v. 
Chicago  & Northwestern  Railroad  Co., 
supra,  they  will  not  be  allowed  to 
supply  such  want  of  diligence  by  a 
further  levy  of  taxes,  there  is  in 
this  bill  no  charge  of  want  of  diligence 
in  attempts  to  recover  the  full  levy 
for  interest  on  and  due  installments 
of  bonds.  It  is  also  generally  held  that 
such  constitutional  requirement  is  not 
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satisfied  merely  by  the  levy  of  a 
rate  sufficient  to  pay  the  debt  if 
the  taxes  be  collected,  but  it 
requires  that  there  be  a sufficient 
levy  and  collection  of  taxes  to  ac- 
tually pay  and  discharge  the  debt. 

******" 

It  will  be  noted  by  the  rule  as  stated  in  A.  L.  R., 
supra,  that  the  county  court  must  not  only  make  a levy 
sufficient  to  meet  the  demands  on  the  funds  for  which 
the  levy  is  being  made  but  it  must  take  into  consideration 
that  it  will  collect  an  amount  sufficient  to  meet  suoh 
demand  when  it  falls  due.  Therefore,  the  court  may  make 
some  allowance  for  uncollected  taxes. 

In  the  case  of  State  ex  rel.  v.  Holt,  135  Mo.  533, 
546,  the  question  of  the  authority  of  the  county  court 
to  make  an  additional  levy  for  drainage  taxes  caused  by 
uncollected  taxes,  the  court  said: 

"*  * * * Even  if  the  assessment  In 
the  first  Instance  was  sufficient, 
if  collected,  to  pay  the  cash  in 
full,  for  said  improvements,  yet  if 
after  the  allowance  of  a reasonable 
time  for  the  collection  from  delinquents, 
a deficiency  exists,  and  the  legal 
remedies  have  been  exhausted  for  the 
collection  of  taxes,  or  if  the  assess- 
ments made  have  been  abandoned  or  remain 
uncollected,  by  the  authorities  having 
the  matter  of  the  collection  in  charge, 
the  writ  should  be  granted  ordering  an 
additional  assessment." 

The  county  court.  In  fixing  ’he  levy,  should  take 
into  consideration  the  amount  which  will  be  realized 
from  uncollected  taxes  and  if  It  does  do  this  and  does 
not  act  arbitrarily  in  fixing  such  amounts,  then  the  court 
will  not  Interfere  with  the  county  court's  action.  All  of 
the  facts  and  circumstances  and  the  manner  in  which  the 
court  arrived  at  the  amount  for  the  levy  are  to  be  con- 
sidered, and  as  they  are  not  before  us  we  cannot  say 
whether  or  not  the  county  court  acted  arbitrarily  and  dls- 
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regarded  the  amount  it  will  receive  from  uncollected  taxes* 
However,  the  court,  in  fixing  the  levy,  is  required  to 
keep  in  mind  that  it  must  not  only  make  a levy  sufficient 
to  meet  the  demands,  but  also  must  collect  an  amount  of 
money  sufficient  to  meet  such  demands  as  they  fall  due. 
Therefore,  it  would  seem  that  the  past  experience  of  the 
per  cent  of  uncollected  taxes  should  be  taken  into  con- 
sideration when  the  levy  is  made  and  if  the  county  court 
does  not  vary  too  far  from  that  amount  in  considering 
the  uncollected  taxes  when  it  fixes  a levy,  we  do  not 
think  it  could  be  said  that  the  court  has  arbitrarily 
refused  to  consider  uncollected  taxes  when  it  fixed  the 
levy. 


INCLUSION. 

Prom  the  foregoing,  we  are  of  the  opinion  that  if 
the  county  court,  when  it  fixed  the  levy  to  pay  the  indebted- 
ness on  the  drainage  district, failed  to  take  into  consider- 
ation uncollected  taxes  except  those  which,  after  a reason- 
able time  and  a reasonable  effort  to  collect  have  not  been 
collected,  then  the  levy  is  void  as  to  the  amount  that 
would  be  required  to  equal  the  amount  of  such  uncollected 
taxes. 


We  are  further  of  the  opinion  that  if  the  county 
court,  in  considering  the  amount  of  uncollected  taxes  for 
the  purpose  of  fixing  the  levy,  takes  into  consideration 
the  past  experience  of  collecting  delinquent  taxes  and 
uses  that  figure  or  some  figure  reasonably  near  to  it  as 
to  the  amount  of  taxes  that  will  not  be  collected,  then 
the  county  court  cannot  be  held  to  have  acted  arbitrarily 
in  fixing  the  levy  and  leaving  out  of  consideration  such 
uncollected  taxes. 


Respectfully  submitted 


APPROVED: 


TYRE  W.  BURTON 

Assistant  Attorney  General 


irg."  TIHBR 

(Acting)  Attorney  General 
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R.  S.  Mo.  1929. 
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Honorable  F.  M.  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 


Dear  Mr.  Brady i 


This  will  acknowledge  receipt  of  your  letter  of 
February  25,  1939,  which  reads  as  follows: 


"I  would  like  to  have  your  opinion 
as  to  whether  or  not  the  Commissioners 
of  a Special  Road  District,  organized 
under  the  provisions  of  Article  10, 
Chapter  42,  K.  S.  of  Missouri  1929, 
have  authority  under  Section  8067, 

R.  S.  1929,  to  levy  any  taxes,  for  the 
purpose  of  cons true ting  and  maintain- 
ing roads  in  the  district,  without 
submitting  the  proposition  to  levy 
such  taxes  to  a vote  of  the  qualified 
voters  of  the  district. 

"The  Commissioners  of  a Special  Road 
District  have  certified  to  the  County 
Clerk  of  Benton  County  a levy  of  five 
cents  on  the  One  Hundred  Dollars  valua- 
tion of  property  in  their  district  for 
construction  and  maintenanee  purposes, 
but  such  levy  has  not  been  approved  by 
the  voters  of  the  district. 

"I  would  like  to  know  if  the  levy  is 
legal  and  should  be  run  on  tax  books 
by  the  county  clerk7» 
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We  have  carefully  examined  all  parts  of  Article  10  of 
Chapter  42 , R.  S.  Mo.  1929  and  find  no  provision  or  state- 
ment therein  which  in  any  way  directs  or  indicates  that 
the  Commissioners  of  those  Special  Road  Districts  must  have 
the  assent  of  the  voters  before  they  can  levy  the  tax 
authorized  by  Section  8067  R.  S.  Mo.  1929.  The  only  re- 
ference made  in  this  Article,  to  a vote  on  any  taxing  pro- 
position, is  that  mentioned  in  Section  8068  with  respeot 
to  voting  bond  issues.  Neither  do  we  find  any  case  in  the 
state  where  such  a proposition  has  been  urged  or  passed 
upon. 

However,  there  is  another  question  involved  though  not 
directly  called  for  in  your  letter.  You  state  that  the 
levy  made  under  Section  8067  was  "for  the  purpose  of  con- 
structing and  maintaining  roads  in  the  district".  In  view 
of  this  statement,  we  desire  to  point  out  for  what  pur- 
poses the  money  raised  by  taxation,  for  this  type  of  road 
district,  can  be  expended. 

The  taxes  mentioned  in  Section  8066  R.  S.  Mo.  1929, 
are  to  be  expended  as  follows i 


" * * * All  revenue  so  set  aside  and 
placed  to  the  credit  of  any  such  incor- 
porated district  shall  be  used  by  the 
commissioners  thereof  for  constructing, 
repairing  and  maintaining  bridges  and 
culverts  within  the  district,  and  work- 
ing, repairing,  maintaining  and  drag- 
ging public  roads  within  the  district 
and  paying  legitimate  administrative 
expenses  of  the  district,  and  for  such 
other  purposes  as  may  be  authorized  by 
law.  * * * " 


The  tax  provided  in  Section  8067  R.  S.  Mo.  1929,  is 
to  be  expended  as  follows: 


"The  board  of  commissioners  of  any  dis- 
trict so  incorporated  shall  have  power 
to  levy,  for  the  construction  and  main- 
tenance of  bridges  and  culverts  in  the 
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district,  and  working,  repairing  and 
dragging  roads  in  the  district,  general 
taxes  on  property  taxable  in  the  dis- 
trict, and  shall  also  have  power  and 
authority  and  be  its  duty  to  levy 
special  taxes  for  the  purpose  of  pay- 
ing the  Interest  on  bonds  when  it  falls 
due  and  to  create  a sinking  fund  suffi- 
cient to  pay  the  principal  of  such 
bonds  at  maturityj  * * * " 


The  proceeds  of  bonds  issued  under  Section  8068  R.  S, 
Mo.  1929,  are  to  be  expended  as  follows: 


" * * * The  proceeds  of  the  sale  of 
such  bonds  shall  be  used  for  the  pur- 
pose only  of  paying  the  cost  of  hold- 
ing such  election,  and  constructing, 
repairing  and  maintaining  bridges  and 
culverts  within  the  district,  and  work- 
ing, repairing,  maintaining  and  drag- 
ging public  roads  within  the  district. " 


In  Harris  vs.  Bond  Co.,  244  Mo.  1.  c.  396,  it  is  said: 


"These  special  road  districts  * * ■*  * 
possess  only  such  authority  and  rights 
as  are  expressly  conferred  upon  them 
by  the  statutes  of  their  creation." 


Thus,  we  see  that  the  levy  made  by  these  Commissioners, 
under  Section  8067,  would  not  be  legal  if  it  is  for  the  con- 
struction of  roads  because  the  above  statutes  do  not  au- 
thorize the  district  to  raise  money  by  taxation,  or  any 
other  means,  for  that  purpose. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that 
the  levy  of  taxes,  authorized  by  Section  8067  R.  S.  Mo.  1929, 
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la  not  required  to  be  approved  by  a vote  of  the  residente 
of  that  road  district.  It  la  our  further  opinion  no  taxes 
can  be  levied,  under  Article  10  of  Chapter  42  h.  S.  Mo. 
1929,  except  for  the  purposes  enumerated  therein  which  do 
not  Include  construction  of  roads. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  Oeneral 


APPROVED* 


I.  'to.  BtffFitaAM 

(Acting)  Attorney-General 
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FINANCIAL  STATEMENT:  The  cost  of  the  publication  of  the 

THE  COST  OF  PUBLICATION  financial  statement  shall  be  charged 
CHARGED  TO  WHAT  FUNDS:  to  the  various  funds  which  are  pub- 

lished in  such  statement  and  not  to 
the  general  revenue  fund  alone » 
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Mr.  F.  M.  Brady 
Prosecuting  Attorney 
enton  County 
Warsaw,  Missouri 

Dear  Sir* 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  question 
of  how  shall  the  cost  of  the  publication  of  financial  state- 
ment for  the  county  be  apportioned. 

It  appears  from  your  request  that  you  are  under  the 
impression  that  the  cost  of  the  publication  of  the  financial 
statement  shall  be  paid  out  of  the  ordinary  revenue,  and 
that  this  cost  shall  be  divided  and  charged  to  the  various 
classes  of  the  ordinary  revenue  as  is  provided  under  trie 
County  Budget  Act.  We  will  refer  you  to  Section  12165, 

Laws  of  Missouri,  1933,  at  page  353.  You  will  note  that 
this  section  requires  the  publication  of  the  financial  state- 
ment which  is  as  follows* 

"■****  Said  statement  shall  show  the 
bonded  debt  of  the  county,  if  any,  kind 
of  bonds,  date  of  maturity,  interest 
rate,  rate  of  taxation  levied  for  inter- 
est and  sinking  fund  and  authority  for 
such  levy,  the  total  amount  of  interest 
and  sinking  fund  that  has  been  collected. 

Interest  and  sinking  fund  on  hand  in 
cash,  list  of  persons  to  whom  Interest 
and  sinking  fund  has  been  loaned  with 
the  name  of  each  borrower,  amount  of 
each  loan,  interest  rate  on  loan, 
description  of  the  security  for  the  loan, 
and  amount  of  interest,  if  any,  delinquent 
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on  each  loan.  Said  statement  shall 
also  show  separately  the  total  amount 
of  the  county  and  township  school  funds 
on  hand  and  loaned  out,  the  amount  of 
penalties,  fines  and  forfeitures  col- 
lected during  the  year  and  turned  Into 
the  permanent  school  fund,  the  name  of 
eaah  person  who  has  a.  loan  from  the 
permanent  school  fund,  whether  county 
or  township,  the  amount  of  the  loan, 
date  loan  was  made  and  date  of  maturity, 
description  of  the  security  for  the  loan, 
amount  if  any,  of  delinquent  interest  on 
each  loan.  Said  statement  shall  show  the 
total  valuation  of  the  county  for  pur- 
poses of  taxation,  the  highest  rate  of 
taxation  the  Constitution  permits  the 
county  court  to  levy  for  purposes  of 
county  revenue,  the  rate  levied  by  the 
county  court  for  the  year  covered  by 
the  statement,  division  of  the  rate 
levied  among  the  several  funds,  total 
amount  of  delinquent  taxes  for  all  years 
as  of  December  31  and  a list  of  all  de- 
linquent personal  tr-xpayers,  delinquent 
more  than  one  year  and  against  whom  suit 
has  not  been  filed.  The  statement  shall 
show  receipts  into  each  and  every  fund 
separately.  First,  from  the  general  tax 
book;  second,  from  railroad  tax  book; 
third,  from  billiard  and  other  table 
licenses;  fourth,  ferry  licenses;  fifth, 
from  land  back  tax  books;  sixth,  from 
personal  delinquent  lists;  seventh,  fines 
and  penalties;  and  eighth,  from  other 
sources.  The  total  receipts  for  the  year 
into  all  funds  shall  be  shown  in  the  re- 
capitulation. Disbursements  shall  be 
shown  in  detail  and  each  every  warrant 
issued  shall  be  shown  separately  except 
as  herein  expressly  provided.  Date  of 
warrant,  number,  person  to  whom  issued 
and  purpose  for  which  issued  shall  be 
shown.  Under  separate  heading  in  eaoh 
fund  the  statement  shall  show  what  wax*- 


Mr.  F.  M.  Brady 


-3- 


March  22,  1939 


ranta  had  been  paid  (or  to  pay  which 
funds  were  In  the  hands  of  the  county 
treasurer  as  of  December  31)  and  un- 
der a separate  heading  what  warrants 
were  outstanding  and  unpaid  for  the 
lack  of  funds  on  that  date  with  appro- 
priate balance  or  overdraft  in  each 
fund  as  the  case  may  be.  Warrants  for 
salaries  of  persons  drawing  yearly  pay 
shall  be  brought  Into  one  call  In  the 
following  form,  Warrants  No...,  . .., 

etc.,  dated,  , etc.,  salary  of 

(name  of  person,  title  of  office  or 
employment,  rate  of  pay,  and  total  amount 
of  warrants  issued.)  If  part  are  paid 
and  part  unpaid  such  paid  and  unpaid 
warrants  shall  be  listed  separately 
under  proper  heading,  as  heretofore 
provided.  Warrants  issued  to  pay  for 
the  service  of  election  Judges  and 
clerks  of  elections  shall  be  in  the 

following  form.  Warrants  Nos 

to  inclusive,  pay  judges  and 

clerks  of  elections  at  per  day, 

listing  the  names  run  in  and  not  list- 
ing eech  name  by  lines,  and  at  the  end 
of  the  list  of  names  giving  the  total 
of  the  amount  of  all  the  warrants  Issued 
for  such  election  services.  Disburse- 
ments by  road  districts  shall  show  the 
warrants,  if  warrants  have  been  Issued. 
Where  money  has  been  disbursed  by  over- 
seers the  financial  statement  shall  show 
the  total  paid  by  the  overseer  to  each 
person  for  the  year,  ana  the  purpose  for 
each  payment.  If  the  payment  was  for 
labor  it  shall  show  the  number  of  days 
each  person  worked  during  the  year,  the 
rate  and  the  total  amount  paid  to  eaoh 
person  during  the  year,  liach  road 
district  shall  be  shown  separately  and 
the  status  of  receipts  and  disburse- 
ments for  each  district  for  the  year 
shall  be  shown.  Statements  of  special 
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road  districts  shall  he  Included  In 
the  county  financial  statement  in 
the  fonn  in  which  said  statements  were 
submitted  to  and  approved  by  the  county 
court.  Receipts  into  the  county  distrib- 
utive school  fund  shall  be  listed  in  de- 
tail, disbursements  shall  be  listed  and 
the  amount  of  each  such  disbursement. 

If  any  taxes  have  been  levied  by  virtue 
of  Section  22  of  Article  X of  the  Con- 
stitution of  Missouri  the  financial  state- 
ment shall  contain  the  following*  'By 
virtue  and  authority  of  the  discretion- 
ary power  conferred  upon  the  county  courts 
of  the  several  counties  of  this  state  to 
levy  a tax  of  not  to  exceed  25  cents  on 


the  $100  assessed  valuation  the  county 

oourt  of  county  did  for  the  year 

covered  by  this  report  levy  a tax  rate 
of  .....  cents  on  tne  "100  assessed 


valuation  which  said  tax  amounted  to 

$ and  was  disbursed  as  follows.' 

The  statement  shall  show  how  said  money 
was  disbursed  and  if  any  ja  rt  of  said 
sum  has  not  been  accounted  for  in  detail 
under  some  previous  appropriate  heading 
such  portion  not  previously  accounted 
for  shall  be  shown  in  detail.  " 

It  will  be  noted  from  this  section  that  there  are 
various  funds  which  are  shown  by  this  financial  statement, 
such  as  the  county  revenue  fund,  the  road  and  bridge  fund, 
a special  road  and  bridge  fund,  special  road  distriot  fund 
and  the  school  fund,  or  any  other  fund,  the  receipts  and 
disbursements  of  which  are  required  to  be  made  by  such 
section. 

We  think  that  the  funds  to  wh:\  ch  the  lawmakers  were 
referring  when  they  provided  in  Section  12166,  R.  S.  Mis- 
souri, 1929,  that  the  person  preparing  the  statement  and 
the  publisher  Itemize  the  amount  as  properly  chargeable  to 
the  several  funds  and  the  county  court  to  pay  out  of  each 
fund  In  proportion  It  bears  to  the  total  coat  of  prepar- 
ing and  publishing  such  statement,  were  the  various 
funds  described  In  said  Section  12165,  the  receipts 
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and  disbursements  of  which  were  being  published. 

You  will  note  that  in  said  Section  12166  that  if 
any  part  of  the  cost  for  the  publication  of  the  state- 
ment is  not  chargeable  to  any  specific  fund,  then  it 
shall  be  paid  from  the  fund  from  which  officers'  salaries 
are  paid.  By  referring  to  the  County  Budget  Act,  Lav/s 
of  Missouri,  1933,  page  344,  section  5,  we  find  that 
salaries  of  officers  come  within  class  4 of  the  expendi- 
tures of  the  ordinary  county  revenue,  therefore,  that 
part  of  the  cost  of  publishing  the  financial  statement 
which  is  not  payable  out  of  any  of  the  other  funds  describ- 
ed in  said  Section  12166  than  the  ordinary  county  revenue 
fund  shall  be  paid  out  of  class  4 of  the  County  Budget. 


CONCLUSION. 


Prom  the  foregoing,  this  office  is-  of  the  opinion 
that  the  county  court  would  not  be  authorised  to  pay  the 
whole  or  any  part  of  the  expense  of  publishing  the  finan- 
cial statement  out  of  class  6 of  the  county  revenue  funds 
but  that  such  expense  shall  be  paid  as  hereinbefore  set 
out. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 

/ 


APPROVED! 


1.1,™ 

(Aotlng)  Attorney  General 
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the  State  Highway  Department  is  interested 
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Mr.  George  B.  Bridges 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Mi.souri 

Dear  Sir: 


FILE 

m 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  question: 

"My  father  is  one  of  the  land  owners 
being  condemned.  I am  wondering 
whether  there  would  be  any  objections, 
ethical  or  otherwise,  to  my  handling 
the  defense  for  land  holders  involved 
in  this  case.  Of  course,  the  county 
is  not  connected  with  this  condemnation, 
however,  I was  wondering  whether  my 
position  as  prose outing  attorney  would 
make  it  obligatory  upon  me  to  refrain 
from  acting  as  defense attorney  in  any 
of  these  cases." 


There  are  various  sections  of  the  statutes  which 
set  out  the  duties  of  the  prosecuting  attorneys.  rte 
refer  you  to  Section  11316,  R.  S.  Missouri,  1929,  which 
requires  the  prosecuting  attorney  to  represent  the  state 
or  county  in  all  cases  in  which  either  are  concerned. 

You  particularly  refer  to  suits  in  which  the  State 
Highway  Consnission  is  the  party  plaintiff  against  certain 
land  owners  whose  lands  it  is  condemning  for  highway  pur- 
poses. Under  Section  8111,  R.  S.  Missouri,  1929,  the  High 
way  Commission  is  empowered  to  purchase,  lease  or  condemn 
lands  in  the  name  of  the  state.  By  this  section,  in  case 
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the  Comnlsslon  purchases  lands  or  has  to  pay  for  those 
lands  vhich  it  has  condemned,  the  purchase  money  is  taken 
out  of  the  public  funds  belonging  to  the  State  of  Missouri. 
These  funds  are  those  w:  loh  it  is  the  duty  of  a prosecuting 
attorney  to  protect  In  performing  his  duties  uncer  Section 
11316,  supra. 

Under  Section  8098,  R.  S.  Mi  sourl,  1929,  the  High- 
way Commission  is  authorised  to  employ  a chief  counsel  and 
the  chief  counsel  may  appoint  such  assistant  as  the  Commis- 
sion may  deem  necessary.  Section  8099,  R.  S.  Missouri, 

1929,  provides  that  the  Attorney  Gen-  ral  shall  advise  the 
Commission  and  assist  the  legal  advisor  in  any  proceeding 
in  any  court  of  the  state  of  whlah  the  counlsslon  is  a party. 

The  last  two  sections  cited  do  not  seem  to  ind' cate 
that  the  lawmakers  intended  that  the  prosecuting  attorney 
would  be  required  to  assist  the  Commission  in  matters  in 
which  it  is  interested  in  his  county,  but  taking  Section 
11316,  supra,  into  consideration  we  think  that  his  duties 
to  represent  the  state  in  matters  in  which  it  is  concerned 
are  sufficient  to  at  least  prohibit  him  from  taking  any 
issue  against  the  interest  of  the  state. 

On  the  qu  stion  of  whether  or  not  such  act  would  be 
ethical  and  contrary  to  the  Supreme  Court  Rules,  we  refer 
you  to  Supreme  Court  Rule  36  which  is  as  follows: 

"The  canons  of  ethics  of  the  American 
Bar  Association,  as  herein  set  forth, 
are  hereby  declared  to  be  the  measure 
of  the  conduct  and  responsibility  of 
the  members  of  the  Bar  of  this  court 
and  of  all  courts  over  whlah  this 
court  has  superintending  control  and 
the  disciplinary  power  of  the  courts 
may  be  invoked  for  the  Intentional 
violation  thereof.  Nothing  herein 
contained  shall  be  construed  as  a 
limitation  upon  the  power  of  the 
oourts  to  reprimand  and  discipline 
any  member  of  the  Bar  for  conduct 
which,  in  the  opinion  of  the  court, 
is  fraudulent,  unlawful  or  unethical." 
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Paragraph  6 of  subdivision  two  of  the  Canons  of 
Ethics  of  the  American  Bar  Association  Is  ps  follows: 

"it  1s  unprofessional  to  represent 
conflicting  Interests,  except  by 
express  consent  of  all  concerned 
given  after  a full  disclosure  of 
the  facts.  Within  the  meaning  of 
this  canon,  a lawyer  represents 
conflicting  Interests  when,  in  behalf 
of  one  client,  it  is  his  duty  to  con- 
tend for  that  which  duty  to  another 
client  requires  him  to  oppose." 


CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  the  prosecuting  attorney  is  not  authorised 
to  represent  land  owners  whose  lands  are  being  condemned 
by  the  State  Highway  Commission  for  public  purposes. 

Respectfully  submitted 


TY..B  W.  .iUKTON 

Assistant  Attorney  Genere! 


APPROVED: 


J . TOT 

(Acting)  Attorney  General 
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CORONERS’  PEES:  Coroner  may  hold  an  inquest  and  charge  fees 

therefor  where  violent  and  casual  deaths 
happen  in  his  own  County  and  tne  body  is 
discovered  therein. 


May  1,  1939. 


Doctor  T.  L.  Bradley,  Coroner 
Warrens burg, 

Missouri 


Dear  Doctor  Bradley* 


We  desire  to  acknowledge  receipt  of  your  request 
for  an  opinion  of  February  20,  1939,  which  reads  as 
follows : 


"About  last  Hay  1938  a boy  14  years 
old  was  drowned  in  this  County  in  a 
big  drainage  ditch  in  this  County. 

The  creek  was  very  high  covered  all 
the  bottom  lands.  His  boy  companions 
saw  him  drown  and  start  down  the  big 
ditch.  Just  lately  his  bones  with 
clothing  and  a belt  buckle  to  identi- 
fy him  were  found  25  miles  down  the 
creek,  just  over  the  line  in  the 
next  County.  The  report  was  that  he 
was  in  my  County  the  same  one  in 
which  he  was  drowned  (Johnson  County) 

I went  down  with  his  father  and 
identified  the  remains  and  took  charge 
of  them  and  I signed  a burial  certifi- 
cate as  Coroner. 

"The  question  is,  am  I entitled  to  my 
Coroner’s  fees." 

Section  11608  R.  S.  Mo.  1929,  is  as  follows: 

"A  coroner  shall  be  a conservator  of 
the  peace  throu;  hout  his  county,  and 
shall  take  inquests  o7  violent  and 
casual  deaths  happening  in  the  same. 
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or  where  tne  body  of  any  ueraon  com- 
ing to  Ms  death  shall  be  discovered 
In  Ills  county , and  shall  be  exempt 
from  serving  on  juries  and  working 
on  roads."  (Underscoring  ours) 


A Coroner  may  hold  an  inquest: 

1.  Y.hen  violent  and  casual  deaths  happen  in  Ms  own 
County. 

2.  V.here  the  body  of  ouch  deceased  person  sliall  be 
discovered  in  Ms  County. 

Under  the  facts  stated  in  the  opinion  requoat,  the 
deceased  was  drowned  in  Johnson  County  although  he  was  dis- 
covered in  an  adjacent  County.  The  Coroner  of  Johnson 
County  sought  to  exercise  the  powers  of  a Coroner  upon  view- 
ing such  body  in  such  adjacent  County.  Therefore,  if  such 
Coroner  may  exercise  any  power  and  charge  fees  therefor,  it 
is  by  virtue  of  the  clause  "when  vixLent  and  casual  deaths 
happen  in  Ms  own  County". 

Under  the  first  subdivision  the  Coroner  of  Johnson 
County  would  apparently  have  the  right  to  exercise  the 
powers  of  Ms  office.  Under  the  second  subdivision  the 
Coroner  of  the  adjacent  County  would  apparently  have  the 
right  to  exercise  the  powers  of  Ms  office. 

Such  a construction  of  Section  11608,  supra,  would 
create  an  Irreconcilable  conflict. 

The  rule  of  interpretation  of  such  statute  is  stated 
In  Blyson  vs.  Railroad,  152  Mo.  App.  1.  c.  127,  as  follows: 


"#*■**■  The  law  of  interpretation  of 
statutes  is  well  established  that  all 
provisions  of  law  relating  to  one  sub- 
ject should  be  considered  in  determining 
the  meaning  of  any  particular  portion 
thereof,  and  such  a construction  should  be 
given  to  the  portion  under  consideration  as 
will  keep  all  the  provisions  of  law  on  the 
same  subject  in  harmony,  and  give  effect  to 
all,  when  such  construction  is  possible. 
(Macke  v.  Byrd,  131  Mo.  682,  33  S.  W.  448 j 
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City  of  V.estport  ex  rel.  v.  Jackson,  69 
Mo.  App.  148;  Lltson  v.  Smith,  68  Mo.  App. 
397.)  Where  the  provisions  of  law  are 
seemingly  contradictory  of  each  other,  or 
the  literal  construction  of  a single  sec- 
tion would  conflict  with  any  other  follow- 
ing or  preceding  It  and  with  the  entire 
scope  of  manifest  intent  of  the  act,  it 
is  the  duty  of  courts,  if  It  be  possible, 
to  harmonize  the  various  provisions  with 
each  other,  and  to  effect  this,  it  may  be 
necessary  to  depart  from  the  literal  con- 
struction of  one  or  more  sections.  (State 
to  the  use  of  Rosenblatt  v.  Reman,  70  Mo. 
441.)" 


In  view  of  the  above  rule  of  construction,  the  Irre- 
concilable feature  of  said  statute  would  be  eliminated  by 
construing  said  first  subdivision  to  mean:  Where  violent 
and  casual  deaths  happen  in  ills  own  County  and  the  body 
is  discovered  therein. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
where  violent  and  casual  deaths  happen  in  a County,  the 
Coroner  thereof  may  exercise  the  powers  of  his  office  and 
charge  statutory  fees  therefor  whenever  he  discovers  the 
bodj  therein. 


Respectfully  submitted. 


Ai PROVED: 


S.  V.  MEDLING 

Assistant  Attorney  General 


HARR*  H.  KAI 

itcoorney  General 
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Hr.  P.  IS*  br:dy. 

Prosecuting  Attorney, 

Benton  County, 

Warsaw,  1 lasouri. 

Dear  Jr.  Lradyx 

This  will  acknowledge  receipt  of 
your  letter  of  April  17the,  last,  requesting  an 
opinion  fro m this  office,  and  from  which  letter 
v;e  quote  as  follows: 

"At  a common  school  district 
in  Benton  County,  Missouri,  a 
proposition  was  submitted  to 
the  voters  at  the  Annual  School 
leeting  for  the  district  *to 
provide  free  transportation  for 
all  the  high  school  pupils  of  the 
district  to  a high  school  outside 
of  the  district,  at  the  expense 
of  the  district1;  the  proposition 
carried  by  a majority  vote  of  the 
meeting,  but  not  by  a two-thirds 
majority.  The  annual  meeting  also 
voted  a tax  levy  to  provide  the 
necessary  funas  to  carry  out  the 
transportation  of  the  high  school 
pupils,  but  the  board  of  directors 
of  the  district  are  opposed  to  the 
proposition  of  providing  any  trans- 
portation for  the  high  school 
pupils. 

I would  like  to  have  you  advise  me 
if  under  the  facts,  as  outlined  and 
the  law  can  the  school  board  be 
required  to  provide  for  free  trans- 
portation of  the  high  school  pupils 
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to  a high  school  outside  the 
district,  there  being  no  high 
school  in  this  district. M 

Section  9197,  R.  S.  Ko.,  1929,  which 
was  first  enacted  at  the  1911  session  of  the  Legis- 
lature, constitutes  the  basis  for  free  transportation 
of  public  school  pupils.  Such  section  provides  in 
part  as  follows* 

"Whenever  the  board  of  directors 
of  any  school  district  or  board 
of  education  of  a consolidated 
district  shall  deem  it  advisable, 
or  when  they  shall  be  requested 
by  a petition  of  ten  taxpayers  of 
such  district,  to  provide  for  the 
free  transportation  to  and  from 
school,  at  the  expense  of  the  dis- 
trict, of  pupils  living  more  than 
one-half  mile  from  the  schoolhouse, 
for  the  whole  or  part  of  the  school 
year,  said  board  of  directors  or 
board  of  education  shall  submit  to 
the  qualified  voters  of  such  school 
district,  who  are  taxpayers  in  such 
district,  at  an  annual  meeting  or 
a special  meeting,  called  and  held 
for  that  purpose,  the  question  of 
providing  such  transportation  for 
the  pupils  of  such  school  district* 

* W * * # * «•  # «««««««*# 

If  two- thirds  of  the  voters,  who  are 
taxpayers,  voting  at  such  election, 
shall  vote  in  favor  of  such  trans- 
portation of  pupils  of  said  school 
district,  the  board  of  directors  or 
board  of  education  shall  arrange  for 
and  provide  such  transportation. " 

It  is  reasonably  apparent  from  the  context 
itself  that  the  foregoing  statute  relates  to  the  trans- 
portation of  pupils  within  the  district  in  which  they 
reside.  An  added  reason,  however,  if  necessary,  would 
be  the  fact  that  in  1911  there  was  no  provision  whereby 
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rural  students  living  in  a district  where  there  was  >> 
no  high  school,  could,  when  ready  for  high  school, 
attend  at  the  expense  of  their  home  district,  a high 
school  located  in  another  district. 

By  reason  of  the  revision  of  the  school 
laws  in  1931,  provision  was  made  whereby  a pupil  of 
a school  district  which  did  not  maintain  a high  school 
could  attend  an  approved  high  school  in  another  dis- 
trict, at  the  expense  in  part  of  his  or  her  home  dis- 
trict. While  transportation  was  provided  for  in  the 
1931  laws,  yet  the  language  used  apparently  limited 
transportation  to  that  within  a district. 

This  feature  of  the  1931  Laws  relative 
to  transportation  may  have  brought  about  the  rewriting 
of  the  Act  in  1935,  which  is  Section  16a,  Laws  of  Mo., 
1935,  page  352,  and  reads  as  follows* 

”'»Vhen  any  school  district  makes 
provision  for  transporting  any 
or  all  of  the  pupils  of  such  dis- 
trict to  a central  school  or 
schools  within  the  district,  and 
the  method  of  transporting  is  ap- 
proved by  the  state  superintendent 
of  schools  the  amount  paid  for 
transportation,  not  to  exceed  three 
dollars  per  month  for  each  pupil 
transported  a distance  of  two  miles 
or  more,  shall  be  a part  of  the  mini- 
mum guarantee  of  such  district  for 
the  ensuing  year.  Vri len  the  board  of 
directors  of  any  s chool  district 
makes  provision  for  transporting  the 
high  school  pupils  whose  tuition  It 
Is  obligated  to  pay,  to  the  school 
or  schools  they  are  attending,  and  the 
method  of  transporting  fa  approved 
by  the  state  superintendent  of  schools, 
the  amount  paid  for  transporting 
such  pupils,  not  to  exceed  three  dol- 
lars per  .month  for' each~pupil  trans- 
ported a distance  of  two  miles  at  more. 
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shall  be  a part  of  the  state- 
apportionment  to  such  district 
Tor  the  ensuing  year^if  no jpart 
of  the  minimum  guarantee  of  such 
district  has  been  used  to  pay  my 
part  of  the  cost  of  transporting 
such  pupils  t ‘•hen  the  board  of 
directors  of  a district  that  ad- 
mits non-resident  pupils  to  its 
high  school  makes  provision  for 
transporting  such  pupils  to  such 
high  school,  and  the  method  of 
transporting  and  the  transportation 
routes  are  approved  by  the  state 
superintendent  of  schools  before 
the  transportation  is  begun,  the 
amount  spent  for  transporting  such 
pupils,  not  to  exceed  three  dollars 
per  month  for  each  pupil  transported 
a distance  of  two  miles  or  more, 
shall  be  a part  of  the  state  appor- 
tionment to  such  district  for  the 
ensuing  year,  if  no  money  apportioned 
to  such  district  from  any  public 
fund  or  funds  has  been  used  to  pay 
any  part  of  the  cost  of  transporting 
such  pupils  except  money  apportioned 
to  such  district  to  pay  the  cost  of 
transporting  such  pupils." 

We  have  underscored  that  part  of  the 
last  mentioned  section  wh  ch  we  believe  applies  to 
the  case  you  state,  namely,  the  transportation  of 
high  school  pupils  to  a high  school  outside  of  their 
district. 


You  will  note  that  the  first  part  of 
the  section  relates  to  transportation  within  the  dis- 
trict and  authorizes  the  district  under  such  circum- 
stances to  make  provisions  therefor.  This  comports 
y/ith  Section  9197  wherein  the  taxpayers  of  the  district 
are  required  to  vote  on  the  proposition.  So  far  as  the 
pr  vision  for  transportation  of  pupils  entirely  within 
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a district  Is  concerned,  we  find  no  repeal  or  amend- 
ment, express  or  Implied,  of  Section  9197,  save  as 
to  the  cost  of  transportation  which  by  the  1935  Act 
is  indirectly  paid  by  the  state  instead  of  by  the 
district  as  called  for  in  Section  9197. 

You  will  further  note  that  the  part 
of  the  1955  act  which  applies  to  your  case  authorizes 
the  board  of  directors,  without  qualification  or 
li  it  as  to  such  authority,  to  make  provision  for 
transportation  to  a high  school  outside  the  district 
in  question,  that  is  to  say,  such  authority  is  not 
limited  to  submitting  the  proposition  to  the  vote  of 
the  taxpayers;  and  the  Act  further  provides  in  this 
instance  that  the  cost  of  such  transportation  is 
paid  by  the  state. 

To  the  extent  noted,  the  1935  Act 
Modified  Section  9197  so  far  as  a vote  of  the  taxpayers 
is  concerned. 

Consequently,  the  vote  in  the  case  you 
recite  was  unnecessary  and  the  only  purpose  it  could 
serve  would  be  to  advise  the  board  as  to  the  sentiment 
of  the  patrons  respecting  the  question  of  transportation 

While  as  we  said  there  is  no  qualifica- 
tion of  authority  on  the  part  of  the  board  to  make 
provision  for  transportation  of  pupils  to  a high  school 
outside  of  the  district,  yet  there  docs  not  appear 
to  be  any  kindred  provision  in  the  act  to  compel  the 
board  to  do  so  if  it  deems  such  action  inadvisable • 

Y»e  note  that  the  board  in  your  case  is  opposed  to 
the  proposition,  however,  such  opposition  may  be  due 
to  misapprehension  relative  to  where  the  cost  of 
transportation  may  come  from. 

Vie  might  add  that  on  checking  your  quest- 
ion with  the  state  department  of  schools,  we  find  th:  t 
it  has  been  pursuing  ever  since  the  enactment  of  the 
1935  Act,  the  views  we  herein  e: press,  th  t is,  that 
no  vote  of  the  taxpayers  is  required  for  transportation 
of  pupils  to  a high  school  outside  the  district  in  wh  ch 
the  pupil  resides* 
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Our  conclusion  is  that  the  Board  of 
Directors  is  authorized  without  vote  of  the  taxpayers 
to  provide  trunsportution,  where  such  district  does 
not  maintain  a high  school,  for  pupils  who  attend 
an  approved  high  school  in  another  district  of  the 
same  or  an  adjoining  county;  and  that  such  district 
so  transporting  its  pupils  will  be  paid  or  reimbursed 
by  the  state  in  the  appropriation  of  state  funds  to 
such  district  not  to  exceed  three  dollars  per  month 
per  pupil  transported  two  miles  or  more. 

Very  truly  yours. 


J.  W,  BUFFINGTON, 

assistant  Attorney  General. 

APPROVED: 


J . I. . TAYLOR, 

(Acting)  Attorney  General 
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SALARIES  AND  FEES: 


Mode  of  payment  of  additional  compensation 
to  circuit  judge  and  prosecuting  attorney 
on  account  of  additional  duties  required 
the  1959  laws, 


September  11,  1939 


Mr.  George  B.  Bridges 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  the  5th  wherein  you 
request  an  official  opinion  from  this  department  based 
on  the  following  letter: 

"On  August  23,  1939  I wrote  to  Mr. 

Franklin  Reagan  and  requested  an 
opinion  as  to  the  proper  procedure 
to  pay  the  additional  salary  granted 
to  the  Prosecuting  Attorney  by  the 
1939  legislature.  In  as  su oh  as 
this  salary  raise  goes  into  effect 
this  month,  I should  like  to  have 
your  opinion  at  your  earliest  con- 
venience. 


"I  should  also  appreciate  an  opinion 
as  to  how  the  increased  salary  of 
the  Circuit  Court  should  be  paid." 


I. 

The  first  part  of  your  request  pertains  to  the 
additional  salary  granted  to  the  prosecuting  attorney  by 
the  1939  Legislature.  The  bill  which  authorises  addition 
al  compensation  to  the  prosecuting  attorney  is  House  Bill 
No.  81,  which  provides  as  follows: 

"Yftien  any  reputable  person,  being 
a resident  of  the  county,  shall  file 
a complaint  with  the  prosecuting 
attorney,  stating  that  any  child  in 
the  county  appears  to  be  a neglected 
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or  delinquent  child,  the  prosecuting 
attorney  shall  thereupon  file  with 
the  clerk  of  the  juvenile  court  a 
petition  in  writing,  setting  forth 
the  facts  and  verified  by  his  affi- 
davit. It  shall  be  sufficient  that 
the  affidavit  be  on  his  information 
and  belief.  It  shall  be  the  duty 
of  the  prosecuting  attorney  immediate- 
ly thereafter  to  fully  investigate 
all  the  facts  concerning  such  neg- 
leoted  or  delinquent  child  includ- 
ing its  sohool  attendance,  home  condi- 
tion, and  general  environment,  and  to 
report  the  same  in  writing  to  the 
Juvenile  court,  and  upon  hearing  of 
suah  complaint  to  appear  before  the 
Juvenile  court  and  present  evidence 
in  connection  therewith.  The  prose- 
cuting attorney  shall  receive  as 
compensation  for  the  additional 
services  and  duties  required  under 
this  act,  in  addition  to  the  salary 
and  fees  now  allowed  prosecuting 
attorneys  by  law,  an  amount  equal 
to  26#  of  the  annual  salary  of  such 
prosecuting  attorney,  per  annum,  to  be 
paid  in  equal  monthly  installments 
upon  the  warrant  of  the  county  court 
issued  in  favor  of  the  prosecuting 
attorney  on  the  county  treasurer  for 
that  purpose;  Provided,  however,  that 
this  section  shall  be  applicable  only 
to  counties  of  less  than  50,000  popu- 
lation. 

"Section  2.  The  General  Assembly 
declares  this  act  to  be  a Revision 
Act  within  the  meaning  of  Section  41, 

Article  IV,  of  the  Constitution  of 
the  State  of  Missouri." 

It  will  be  noted  that  this  bill  provides  for  this  addition- 
al compensation  to  the  prosecuting  attorney  to  be  paid  in 


Mr.  George  B.  Bridges 


(3) 


Sept.  11,  1939 


equal  monthly  Installments  out  of  the  county  treasury. 

Referring  to  the  prosecuting  attorney* s regular 
salary  hill  which  was  enacted  In  1933,  Laws  of  Missouri, 
1933,  page  178,  It  will  he  seen  that  the  lawmakers  pro- 
vided that  the  salary  of  the  prosecuting  attorney,  as 
provided  under  that  act,  should  he  paid  out  of  the  county 
treasury.  Apparently,  the  lawmakers  have  Intended  that 
the  additional  salary,  authorised  by  the  1939  Act,  should 
he  paid  In  the  same  manner  as  the  prosecuting  attorney's 
salary  has  heen  paid  under  the  1933  law. 

We  note  In  your  request  that  you  state  this  salary 
goes  Into  effect  this  month.  1 see  from  the  hill.  Sec- 
tion 2 thereof,  that}  the  lawmakers  have  declared  that 
this  is  a revision  act.  Prom  our  Inquiry  of  the  office 
of  the  Secretary  of  State,  we  find  that  said  House  Bill 
No.  81  was  approved  on  July  5,  1939.  On  the  question  as 
to  the  date  when  the  revision  act  goes  into  effect,  I 
am  enclosing  an  opinion  written  hy  Assistant  Attorney 
General  Arthur  0*Keefe  under  date  of  August  18th,  1939, 
directed  to  the  Secretary  of  State.  I am  enclosing  here- 
with a copy  of  this  opinion  for  your  information,  and 
which  is  the  position  that  this  department  has  taken  on 
the  date  revision  hills  go  Into  effect.  On  the  question 
of  the  proper  procedure  to  pay  this  additional  salary,  I 
find  that  this  office  has  heretofore  taken  the  position 
that  the  procedure  depends  on  the  provisions  of  the  County 
Budget  Act. 

You  will  no  douht  recall  in  1937  the  General  Assembly 
provided  for  additional  compensation  for  clerks  of  the 
circuit  court  for  duties  whioh  they  perform  as  clerks  of 
the  juvenile  court.  Referring  to  that  act.  Laws  of  Mis- 
souri, 1937,  page  447,  it  will  he  seen  that  clerks  of  the 
circuit  courts  were  allowed  additional  compensation  for 
suoh  services  which  were  to  he  paid  out  of  the  county 
treasury  in  equal  monthly  installments.  Since  the  addition- 
al compensation  was  not  provided  for  in  the  1937  Budget  Act, 
the  request  was  made  upon  this  department  as  to  how  suoh 
additional  compensation  should  he  paid  the  clerks  for  that 
year.  Pursuant  to  that  request,  this  department,  on  August 
24th,  1937,  hy  an  opinion  written  hy  Mr.  Olliver  W.  Nolen, 
Assistant  Attorney  General,  to  Honorable  G.  Derk  Green, 
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Prosecuting  Attorney  of  Greene  County,  held  that,  "There- 
fore, if  at  the  close  of  the  fiscal  year  there  remains 
any  funds  in  any  olass,  after  the  payment  of  all  Items 
which  hare  been  included  in  the  budget,  ve  are  of  the 
opinion  that  such  excess  may  be  used  for  the  payment 
of  the  increase  in  the  salary  of  the  circuit  clerks •" 

And  on  November  22,  1935,  in  an  opinion  to  Honorable 
H.  J.  Simmons,  Prosecuting  Attorney  of  Vernon  County, 
written  by  Mr.  Nolen,  held  along  this  same  line  as  to 
payment  of  additional  compensation  to  an  officer  after 
the  budget  has  been  set  up.  We  are  enclosing  copies 
of  these  opinions  for  your  benefit. 

CONCLUSION. 

f I 

Therefore,  following  the  rule  announced  in  the 
two  opinions  herewith  enclosed,  it  is  the  opinion  of 
this  department  that  the  additional  compensation  provided 
for  by  House  Bill  No.  81  of  the  Sixtieth  General  Assembly 
which  allows  the  prosecuting  attorney  additional  pay  for 
his  services  in  connection  with  the  juvenile  act  can  be 
paid  only  from  the  surplus  remaining  in  the  treasury 
after  all  of  the  obligations  contemplated  tinder  the  bud- 
get have  been  met. 


II. 

The  second  part  of  your  request  pertains  to  the 
manner  of  payment  of  the  Increased  salary  of  a oirouit 
judge.  The  bill  which  provides  for  this  Increased  com- 
pensation of  a circuit  judge  is  House  Bill  No.  363  of 
the  Sixtieth  General  Assembly,  and  provides  as  follows t 

"In  all  counties  in  this  state  which 
now  constitute,  or  may  hereafter  con- 
stitute, a separate  judicial  circuit 
with  only  one  Judge  of  the  circuit 
court  therein,  the  judge  of  such  cir- 
cuit court  is  hereby  constituted  a 
Jury  commissioner,  whose  duties  as 
such  commissioner  shall  be  to  assist 
the  oounty  court  to  prepare  Jury  lists 
and  to  draw  names  as  provided  for  in 
Sections  8754  and  8755,  Revised  Sttbutes 
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1929.  Each  such  jury  commissioner 
shall,  as  compensation  for  his  ser- 
vices as  jury  commissioner  solely, 
as  provided  in  this  section,  receive 
a salary  of  twelve  hundred  dollars 
per  annum,  said  salary  to  he  paid  by 
the  county  in  equal  monthly  install- 
ments. In  all  judicial  circuits  in 
this  State  which  cirouits  are  con- 
stituted of  two  or  more  counties 
the  circuit  judge  is  hereby  constituted 
a jury  cosmissioner  charged  with  the 
powers  and  duties  herein  prescribed, 
and  for  the  performance  of  said  duties 
he  shall  receive  a salary  of  $1300.00, 
per  annum,  to  be  paid  in  equal  month- 
ly installments  out  of  the  State  Treasury. 

"Section  2.  It  is  specifically  declared 
and  determined  by  the  60th  General  Assem- 
bly of  Missouri  that  this  bill  shall  be 
considered  a revision  bill,  as  provided 
for  in  Constitutional  Amendment  No.  2, 

Section  41,  of  Article  IV,  of  the  Con- 
stitution of  the  State  of  Missouri." 

I note  from  the  provisions  of  this  bill  that  the 
additional  compensation  provided  for  therein  is  to  be 
paid  out  of  the  state  treasury  in  equal  monthly  install- 
ments. The  first  part  of  the  act  only  applies  to  countied 
which  now  or  may  hereafter  constitute  a separate  judloial 
circuit.  I note  that  the  circuit  in  which  you  are  situated 
does  not  come  within  this  class. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  the  salaries  of  circuit  judges,  as  jury  commissioners 
provided  for  by  House  Bill  No.  363  in  circuits  which  con- 
tain more  than  one  county,  should  be  paid  out  of  the  state 
treasury. 


APPROVED* 


Respectfully  submitted 


j.  b:  mtim 

(Acting)  Attorney  General 


TYRE  W.  BURTON 

Assistant  Attorney  General 
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TAXATION  : Cities  of  the  Fourth  Class  shall,  in  tne-  pub  13  shed 
AND- REVENUE:  list  of  delinquent  lands  to  be  sold  for  delin- 
quent taxes,  provide  that  the  sane  shall  be  sold 
at  public  auction  at  the  court  house  door  of  the 
county  in  which  such  city  may  be  located* 


September  26,  1939. 


Honoraole  C.  D.  Bray 
City  Attorney 
Campbell,  klssouri 


filed] 


Dear  Mr.  Bray: 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion on  Septemoer  24,  1939,  which  ia  as  follows: 


"In  my  letter  of  to-day  which  has  al- 
ready oeen  despatched  I overlooked 
one  other  matter  which  I intended  to 
mention  with  reference  to  the  sale  of 
property  for  delinquent  city  taxes  in 
cities  of  the  fourth  class. 

"You  have  held  that  city  collectors 
are  to  advertise  and  sell  city  props  r- 
ty  for  delinquent  taxes,  and  execute 
deeds  therefor,  the  same  as  county 
collectors  for  delinquent  state  and 
county  taxes. 

"hay  I now  enquire  if  the  sale  of  city 
property  for  delinquent  city  taxes  by 
the  city  collector  should  be  held  at 
the  county  courthouse  though  the  city 
may  be  some  other  city  than  the  county 
seat  city  or  can  such  sales  be  held  in 
the  respective  cities  at  such  public 
place  therein  as  may  be  designated  by 
the  city  collector  in  his  advertisement? 
I thank  you." 


Honorable  C.  D.  Bray 
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Section  6995  R.  S.  Mo.  1929,  la  as  follows: 


"Upon  the  first  day  of  January  of  each 
year  all  unpaid  city  taxes  shall  become 
delinquent,  and  the  taxes  upon  real  pro- 
perty are  hereby  made  a lien  thereon. 

The  enforcement  of  all  taxes  authorized 
by  this  article  shall  be  made  in  the 
same  manner  and  under  the  same  rules 
and  re  ulatlons  as  are  or  may  be  provid- 
ed by  law  tor  the  collection  and  enforce- 
ment of  the  payment  of  staTe  and  county 
taxes,  includin;  the  seizure  and  sale 
of  goods  and  chattels,  both  before  and 
after  said  taxes  shall  become  delinquent: 
Provided,  that  all  suits  for  the  collec- 
tion  of city  taxes  shall  be  brought  in 
the  name  of  the  state,  at  the  relation 
and  to  the  use  of  the  city  collector." 
(Underscoring  ours) 


Section  9952b,  Laws  of  Missouri  1933,  at  page  430,  is, 
in  part,  as  follows: 


"The  county  collector  shall  cause  a copy 
of  such  list  of  delinquent  lands  and  lots 
to  oe  printed  in  so-  e newspaper  of  general 
circulation  and  published  in  the  county, 
for  three  consecutive  weeks,  one  insertion 
weekly,  before  such  sale,  the  last  inser- 
tion to  be  at  least  fifteen  days  prior  to 
the  first  Monday  in  November.  And  it  shall 
only  be  necessary  in  the  printed  and  pub- 
lished list  to  state  in  the  aggregate  the 
amount  of  taxes,  penalty,  interest  and 
coat  due  thereon,  each  year  separately 
stated,  and  the  land  therein  described 
shall  be  described  in  forty-acre  tracts  or 
other  legal  suodlvlsion,  and  the  lots  shall 
be  described  by  number,  block,  addition, 
etc. j provided,  however,  that  if  a part  or 
parts  of  any  forty-acre  tract  or  other 
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legal  subdivision  or  lot  Is  assessed  on 
the  tax  books  to  two  or  more  parties  as 
owners  thereof,  then,  as  to  such  land 
or  lots,  such  list  shall  be  so  prepared 
and  separated.  To  such  list  shall  be 
attached  and  In  like  manner  so  printed 
and  published  a notice  tb?.t  so  much  of 
said  lands  and  lots  as  may  be  necessary 
to  discharge  the  taxes.  Interest  and 
charges  which  may  be  due  thereon  at  the 
time  of  sale  will  be  sold  at  public 
auction  at  the  courthouse  door  of  such 
county,  on  the  first  Monday  in  November 
next  thereafter,  commencing  at  ten 
o' clock  of  said  day  and  continuing  from 
day  to  day  thereafter  until  all  are  of- 
fered," 


Section  9963c,  thereof,  is  as  follows! 


"In  all  counties  that  have  adopted  or 
may  hereafter  adopt  township  organisa- 
tion, wherever  the  word  * collector'  is 
used  in  this  act,  as  to  such  counties 
such  designation  shall  be  construed  to 
mean  'treasurer  and  ex-officio  collec- 
tor,' or  in  Section  9962  may  be  town- 
ship collector.  Where  applicable  it 
shall  also  refer  to  the  collector,  or 
other  proper  officer,  collecting  taxes 
in  any  city  or  town.  Where  applicable 
the  word  'county'  as  used  in  this  act 
shall  be  construed  'City*  and  the  words 
'county  clerk'  shall  be  construed  'city 
clerk,  or  other  proper  officer,*" 


CONCLUSION 


Therefore,  It  is  the  conclusion  of  this  department 
that  it  Is  the  duty  of  the  City  Collector  of  a city  of 
the  Fourth  Class  to  enforce  the  collection  of  taxes  on 
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real  estate  due  the  city  in  the  sarue  manner  and  under  the 
sane  rules  and  regulations  as  are  or  may  be  provided  by 
law  for  the  collection  and  enforcement  of  the  payment  of 
state  and  county  taxes  and  that  a publication  of  a list  of 
delinquent  lands  shall  state  that  such  lands  will  be  sold 
at  public  auction  at  the  courthouse  door  of  the  county  in 
which  such  city  is  located* 


Respectfully  submitted* 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED  i 


t W.  J.  BURKE 

(Acting)  Attorney-General 
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TAXATION  AND:  County  Court,  oy  order,  may  nave  lands  sold 
REVEiIUE  : unaer  the  provision  of  9953b,  laws  of  Missouri 

1939.  If  the  sum  realised  from  such  sale  is 
in  excess  ox  the  costs  incurred  ana  advanced, 
the  balance  shall  be  distributed  pro  rata  to 
tne  funas  entitled  to  receive  the  taxes  on  the 

land. 

December  19,  1939 • 


) 


Honorable  George  B.  Bridges 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  kissouri 


Dear  K r.  Bridges: 


Vie  desire  to  acknowledge  your  inquiry  of  December 
16,  1939,  in  regard  to  a construction  of  Section  9953b, 
naws  of  Missouri  1939,  at  page  851,  which  is  as  follows: 


"Under  the  recent  law,  the  Mississippi 
County  Court  appointed  Oscar  Wise  as 
their  trustee  to  buy  in  all  property 
at  the  last  tax  sale,  for  the  county 
where  the  full  amount  of  taxes  were 
not  paid  by  some  other  purchaser.  Cer- 
tain property  was  bought  in  this  method 
by  the  Trustee  who  thereafter  had  a 
chance  to  sell  the  same  property  to  a 
third  party  for  a sum  higher  than  that 
paid  by  the  county  for  the  property. 

"The  Mississippi  County  Court  has  re- 
quested that  I ask  for  your  opinion  as 
to  whether  or  not  the  county  is  authoriz- 
ed to  sell  such  property  at  a sum  higher 
than  that  which  they  paid  for  it,  and 
if  so,  into  which  fund  should  go  the 
difference  between  the  amount  for  which 
said  property  is  sold  and  the  sum  paid 
therefor. 

"I  shall  appreciate  very  much  if  you 
will  give  me  an  opinion  on  this  matter." 
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Section  9953b,  Laws  of  Missouri  1939,  at  page 
851,  Is,  In  part,  as  follows* 


"It  shall  be  lawful  for  the  County  Court 
of  any  County,  and  the  Comptroller,  Mayor 
and  President  of  the  Board  of  Assessors 
of  the  City  of  St.  Louis,  to  designate  and 
appoint  a suitable  person  or  persons  with 
discretionary  authority  to  bid  at  all 
sales  to  which  Section  9953a  is  applicable, 
and  to  purchase  at  such  sales  all  lands 
or  lots  necessary  to  protect  all  taxes  due 
and  owing  and  prevent  their  loss  to  the 
taxing  authorities  involved  from  inade- 
quate bids.  Such  person  or  persons  so 
designated  are  hereby  declared  as  to  such 
purchases  and  as  title  holders  pursuant 
to  collector* 8 deeds  issued  on  such  pur- 
chases, to  be  trustees  for  the  benefit 
of  all  funds  entitled  to  participate  in 
the  taxes  against  all  such  lands  or  lots 
so  sold.  * * * All  lands  or  lots  so  pur- 
chased shall  be  sold  and  deeds  ordered 
executed  and  delivered  by  such  trustees 
upon  order  of  the  County  Court  of  the 
respective  counties  and  the  Ciorcptroller, 
Mayor  and  President  of  the  Board  of 
Assessors  of  the  City  of  St.  Louis,  and 
the  proceeds  of  such  sales  Bhall  be  ap- 
plied, first,  to  the  payment  of  the  costs 
incurred  and  advanced,  and  the  balance 
shall  be  distributed  pro  rata  to  the 
funds  entitled  to  receive  the  taxes  on 
the  lands  or  lots  30  disposed  of.  » * * " 
(Under scoring  oursT” 


In  construing  the  powers  of  the  legislature  in 
passing  a law  and  a legal  presumption  of  its  validity,  the 
court,  in  the  case  of  State  ex  inf.  John  T.  Barker  vs. 
Merchants  Exchange,  269  Mo.  346,  356,  the  court  held* 
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" * * * It  goes  without  the  saying  that 
there  Is  a legal  presumption  of  validity; 
that  if  there  is  doubt  as  to  the  con- 
stitutionality of  the  law  the  doubt 
shall  be  resolved  in  favor  of  the  valid- 
ity of  the  legislative  act;  that  the 
expediency  or  inexpediency  of  the  act 
is  not  for  the  courts;  that  in  Missouri 
the  power  of  the  Legislature  to  enact 
laws  has  no  limitation,  except  the  ex- 
press limitations  in  the  State  and 
Federal  Constitutions;  " 


In  State  ex  rel.  Barrett  vs.  Boeckler  Lumber  Company, 
301  Mo.  445,  532,  in  speaking  whether  a statute  means 
what  it  says  when  it  is  plain  and  unambiguous,  the  Supreme 
Court,  en  banc,  said: 


"Nor  is  it  within  our  province  to  give 
the  statute  any  other  meaning  than  Its 
language  imports.  Our  duty  to  apply 
the  statute  as  It  is  written  is  as 
plain  as  the  language  of  that  statute 
and  In  that  language  there  is  no  am- 
biguity. * * * * 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
all  lands  so  purchased,  by  the  trustee,  shall  be  sold  and 
deeds  ordered  executed  by  such  trustees  upon  the  order  of 
the  county  court  and  that  the  land  may  be  sold  for  any  sum, 
by  such  order  of  court,  tliat  the  court  may  consider  best 
lor  the  protection  of  the  Interest  of  the  funds  without 
regard  as  to  whether  such  sale  price  exceeds  the  taxes, 
penalties,  interest  and  all  costs  or  whether  it  may  be  for 
a sum  less  than  the  taxes,  penalties,  interest  and  all 
costs.  It  is,  further,  our  opinion  that  the  break  down 
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of  said  sale  price  is  not  to  pay  the  costs  and  then  all 
taxes,  ponalties  and  interest  and  if  there  be  a surplus 
after  the  payment  of  such  sums,  to  divide  such  surplus 
pro  rata.  The  break  down  provided  by  Section  9963b, 
supra,  is  to,  first,  pay  the  costs  and  then  divide  and 
distribute  balance  pro  rata  to  the  funds  entitled  to  re- 
ceive the  taxes  on  the  lands. 


Respectfully  submitted. 


APPROVED* 


S.  V.  MEDLING 

Assistant  Attorney  General 


W.  J.  bUMe 

(Acting)  Attorney-General 
SVL1  * LB 


PROBATE  JUDGE:  ) Construction  to  be  placed 

) on  various  clauses  in  a will  as 
WILIS : ) to  what  estate  is  vested  - wneoher 

life  estate  or  life  estate  with 
power  to  sell. 


January  6,  1939 


Hon.  M.  D.  Brown 
Probate  Judge 
Pulaski  County 
Wayne sville,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  letter 
of  December  31,  193S,  enclosing  a copy  of  the  last 
will  of  L.  N.  Hufft,  deceased.  It  appears  that  you 
have  been,  or  will  be,  asked  to  make  an  order  per- 
mitting the  executrix  to  dispose  of  certain  real 
estate.  You  ask,  concerning  this  instrument,  what 
estate  is  conveyed  to  the  widow  of  deceased,  and 
more  particularly:  May  the  widow  (executrix)  dispose 
of  the  real  estate  with  which  testator  died  seised 
because  it  perhaps  is  not  a good  Investment? 

Her  right  to  do  this,  of  course,  depends 
upon  the  title  and  powers  vested  in  her  under  the 
terms  of  the  will.  Our  opinion  assumes  that  the 
widow  has  elected  to  take  under  the  will,  and  lias 
not  been  discharged  as  executrix. 

Exclusive  of  formal  matters  the  will  pro- 
vides for  the  burial  of  testator  and  the  marking  of 
hi 8 grave,  the  cost  of  which  "shall  be  considered 

as  funeral  expenses. " 

The  controversial  features  are  contained 
in  the  third  paragraph  of  the  will,  which  reads: 

"And  I direct  that  my  funeral  charges,  the  expenses 
of  administering  on  my  estate,  and  all  my  Just 
debts,  be  paid  out  of  my  personal  estate,  and  if 
that  be  insufficient,  I expressly  authorize  my 
executrix  hereinafter  mentioned  to  sell  at  public 
or  private  sale,  the  whole  or  such  part  of  real 
estate,  as  may  be  sufficient  for  that  purpose, 
first  selling  such  property  as  she  shall  designate. 
And  the  remainder  that  is  left,  of  whatever  kind, 
to  go  to  my  beloved  wife  Lmraa  J.  Hufft  during  her 
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natural  life  time,  she  to  have  entire  control  of 
the  same,  it  consisting  of  real  estate,  personal 
property,  notes  and  accounts,  so  long  as  she 
lives,  and  after  her  death  what  is  left  to  be 
equally  divided  between",  the  persons  and  class 
named  by  testator* 

The  fourth  paragraph  appoints  the  widow 
executrix  and  authorizes  her  to  compromise  and^ 
settle  debts  due  testator’s  estate  if  she  deems 
it  advantageous  to  do  so* 

Before  attempting  to  decide  what  powers 
and  estate  are  vested  in  the  widow  (executrix), 
we  must  set  forth  some  of  the  general  principles, 
that  have  been  formulated  by  our  courts,  applicaole 
to  the  construction  of  wills. 

The  leading  principle  is  tnat  the  intention 
of  testator,  if  ascertainable,  must  be  given  effect, 
and  this  intention  is  to  be  ascertained  from  the 
instrument  as  a whole.  Stevenson  v.  ‘'team,  £0  er*: 
(2d)  116,  (Mo.  Sup»),  and  that  rules  of  construction 
only  come  into  play  when  there  is  doubt  as  to  what 
testator  intended.  Burrier  v.  Jones,  92  S’7  (2d) 

885  (Mo.  Sup*). 

The  intent  of  the  testator,  as  expressed 
in  the  first  sentence  of  paragraph  three  of  the 
will  is  clear  and  there  can  be  no  doubt  but  what  he 
desired  his  debts  to  be  paid  out  of  his  personal 
estate  first,  but  if  that  estate  be  not  ample  to 
pay  the  same  he  expressly  authorized  executrix 
to  sell  such  real  estate  as  she  might  choose  to  pay 
the  same  • 


The  difficulty  is  contained  in  the  second 
sentence  of  this  paragraph.  It  is  not  so  clear 
and  unambiguous  that  no  doubt  can  arise  in  a 
reasonable  mind  as  to  what  testator  meant.  This 
doubt  existing  we  must  apply  rules  of  construction 
to  ascertain  testator’s  intent. 


As  we  see  it,  without  resort  to  rules  of 
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construction,  this  will  may  be  susceptible  to  two 
meanings,  these  are:  (1)  That  it  vests  a life 
estate  in  the  widow  with  remainder  over  in  fee  to 
the  persons  and  class  named;  and  (2)  that  it  vests 
a life  estate  in  the  widow,  with  an  unconditional 
right  of  disposal  and  remainder  over  in  fee  to 
the  persona  and  class  named. 

If  our  conclusion  is  in  the  first  then  the 
widow  (executrix)  may  not  dispose  of  this  real 
estate.  If  the  latter,  of  course,  our  conclusion 
will  be  the  opposite. 

We  shall  only  deal  with  the  real  estate 
since  that  Is  all  that  is  Involved,  or  called  for 
in  your  request* 

Due  to  the  ambiguities  apparent  in  the 
second  sentence  of  paragraph  three  of  the  will  we 
must  resort  to  rules  of  construction  to  ascertain 
testator's  intent,  and  will  set  forth  one  of  these 
rules  which  we  think  is  applicable* 

It  Is  said  that  the  terms  of  one  provision 
of  a will  "cannot  be  cut  down  or  their  meaning 
modified  by  subsequent  words  not  clear  and  decisive". 
Stevenson  v*  Stearns,  29  SW  (2d)  l«c*  118  (Mo*  Sup*) 
(and  cases  cited)*  It  will  be  noted  the  court  used 
the  term  "cut  down  or  modified"*  By  this  use  we 
think  It  was  the  court's  Intention,  though  we  find 
no  case  so  holding,  to  say  that  the  terms  of  one 
provision  cannot  be  cut  down  or  enlarged  upon  by 
subsequent  words  not  clear  and  decisive*  This  to 
us  seems  to  be  the  reasonable  meaning  to  be  applied 
because  a modification  is  merely  an  alteration  and 
an  alteration  may  be  one  of  reduction  or  enlargement. 

In  Chapman  v.  Chapman,  77  ST?  (2d)  l*c*  90 
(Mo*  Sup. ) the  court  had  occasion  to  review  a number 
of  cases  which  we  think  are  illustrative  of  the  kind 
of  estate  this  will  vests  In  the  widow*  The  court 
reviewed  these  cases  as  follows: 

"In  Freeman  v.  Maxwell,  262  Mo.  13}  170  SW 
1150,  the  will  read, * I bequeath  to  her  sole  and 
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separate  use  » * * the  balance  remaining  after  the 
death  of  ray  said  daughter  to  go  lo  her  surviving 
children  share  and  share  alike'.  The  court  held 
that  the  dai  ghter  took  a life  estate.  In  that  case 
a life  estate  was  created  by  implication,  because 
tne  testator  disposed  of  the  remainder. 

" In  Cross  v.  Hoch,  149  Mo.  325.  50  SW  7Q6, 
the  will  read,  'provided  that  the  property  here 
devised  to  8arah  Cross  be  subject  to  the  trust,  care, 
and  control  of  ray  son  ■‘■urner  Maddox,  for  her  use.' 

The  will  furtherprovided  that  if  she  died  without 
children,  then  It  should  be  divided  among  his  other 
daughters.  The  court  held  that  barah  Cross  took  only 
a life  estate  by  implication. 

In  Mace  v.  Hollenbeck  (Mo.  Sup. ) 175  S W 876, 
877,  the  will  stated,  »I  hereby  give  and.  uequeath 
to  my  oeloved  wife  to  be  used  for  her  benefit 

and  assistance  in  whatever  manner  she  chooses  during 
her  natural  life  * * * the  remaidder  to  te  divided' 
equally  between  the  testator's  and  her  heirs.  In 
that  case  the  will  specifically  created  a life  estate 
in  the  wife  and  also  by  implication  because  it  dis- 
posed of  the  reminder. " 

The  court  reviews  a number  of  other  cases 
in  this  same  vein  and  to  the  same  effect  and  tnen 
said* 


"In  the  case  of  Tisdale  v.  Prather,  210 
Mo.  402,  loc.  cit.  410,  109  Si  41,43,  we  said:  'It 
is  now  well  settled  that  a conveyance  which  confers 
an  absolute  power  of  disposition  creates  a fee-simple 
estate  In'lThe  grantee,  if  by  c ould,  or  in  -the  devisee, 
if  by  will,  in  the  absence  of  an  expressed  Intention 
to  cevlse  a TTfe  estate  only.  tir~  > 

In  the  case  of  Presbyterian  Orphanage  of 
Mo.  v.  Fitterling,  114  SW  (2d)  1004,  1007,  a suit  to 
set  aside  certain  deeds,  which  necessitated  construct! 
of  the  will  under  which  the  grantor  in  said  deeds  ob- 
tained his  t itle,  the  will  provided*  "I  give,  devise 
and  bequeath  to  my  beloved  brother  * * * all  the  rest, 
* * * of  my  estate,  real,  personal  or  mixed,  to  have. 
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hold  ana  enjoy  the  rents,  issues  and  profits  thereof 
with  full  power  to  sell  and  dispose  of  the  same  a « # 
and  whatever  portion  of  ray  estate  may  remain  after 
the  cteath  of  my  said  brother  * * * I give,  devise  and 
bequeath  to  the'1  plaintiff  in  that  suit.  The  court 
held  as  to  this  will,  "that  a devise  limited  to  enjoy- 
ment of  the  rents  and  profits  of  land,  which  is 
followed  by  a devise  of  the  premises,  as  the  testator's 
property,  after  the  death  of  the  devisee  to  whom  he 
gave  the  right  to  enjoy  the  rents  and  profits  thereof, 
must  be  construed  to  create  a life  estate  in  such 
first  devisee." 

It  is  clear,  under  the  principles  above 
announced  that  the  widow  (executrix)  of  testator  ^ufft 
has  only  a life  estate  in  said  real  estate.  The  will 
provides  "and  the  remainder  that  is  left,  ( that  is 
after  the  payment  of  just  debts,  funeral  and  administra- 
tive expenses)  of  whatever  kind,  to  go  to  my  beloved 
wife  * # * during  her  natural  life  time,  a # » and 
after  her  death  what  is  left  to  be  equally  divided 
between"  the  persons  and  class  named*  Similar  terms 
and  language  in  the  above  cases  have  been  held  to 
specifically  and  also  by  implication  to  create  only 
a life  estate*  In  our  opinion  a life  estate  is  all 
the  widow  xms  under  this  will*  Also  the  terms  of 
the  will  expressly  creating  a life  estate  by  the 
use  of  the  expression  "during  her  natural  life" 
cannot  be  enlarged  upon  by  other  subsequent  vague 
and  indecisive  expressions  such  as  appear  in  tills 
will. 


Whether  or  not  an  unconditional  right  of 
disposal  is  created  under  this  will,  if  at  all,  must 
be  gleaned  from  these  expressions*  The  will  after 
vesting  a life  estate  in  the  widow  provides,  "sxit> 
to  have  entire  control  of  the"  real  ana  personal 
estate,  then  further  provides  "wiiat  is  left"  after 
the  widow's  death  shall  go  to  certain  named  persons* 

In  Owen  v*  Trial  268  SW  699  (Mo.  Sup.),  a 
case  in  which  it  was  contended  tae  use  of  the  word 
"control"  In  a deed  conveying  certain  land  in  milch 
the  grantors  retained  "control"  of  the  lands  until 
their  death,  affected  the  title  conveyed,  it  Is  said* 
"Control  means  to  'exercise  a restraining  or  directing 
influence  over;  to  regulate'  as  applied  to  physical 
property*  It  does  not  apply  to  the  title  or  estate 
granted.  " 


Hon,  M.  Brown 


-6- 


1/6/39 


In  Rice  v.  Fields  232  SW  386  (Ky)  the  will 
read,  "I  desire  to  bequeath  to  ray  wife,  * * * all 
my  property  both  persoiial  and  real  of  whatsoever 
kind  to  be  held  and  controlled  by  her  and  used  by  her 
for  any  purpose  she  may  see  fit,  during  her  natural 
life  time  and  after  her  death  I desire  that  whatever 
may  remain  of  my  estate  be  distributed  euqally  among 
my  he ire* " The  court  In  construing  this  will  said* 

"The  last  pa:  t of  this  clause,  'whatsoever  may  remain 
of  ray  estate',  would  seem  to  Indicate  that  the  testator 
intended  the  widow  to  consume  or  dispose  of  a part  or 
all  of  the  estate,  but  this  no  doubt  had  reference  to 
the  personal  property  which  was  susceptible  of  des- 
truction by  use  *■»*•"  The  court  then  sets  forth 
definitions  of  the  words  "hold,  control  and  use"  and 
says  that  from  said  definitions,  "It  will  * * * readi- 
ly be  observed  that  the  words  employed  by  the  testator 
did  not  invest  the  widow  with  the  power  of  disposition 
of  the  property  either  by  sale  or  otherwise  * *#•" 

In  braraell  v.  Cole,  136  Mo,  201  the  will  reads, 
"I  will  that  all  ray  just  debts  be  paid  at  as  early  a 
dat  as  practicable,  and  the  remainder  that  Is  lei t, 
to  go  to  my  beloved  wife,*  ■»  * during  her  natural  life- 
tlme;  she  to  have  the  entire  control  of  the  same,  it 
consisting  of  the  following  * * #(  real  and  persoiial 
property)  a-  * -a".  After  describing  the  property  the 
testator  added:  "to  go  to  her,  for  her  to  have  full 
control  of  tne  same  as  long  as  she  lives  * # #• 

It  wa3  contended  in  that  case  that  a life 
estate  was  created  in  tne  widow  with  an  unlimited 
right  to  dispose  of  the  property,  this  because  the 
will  gave  the  widow  entire  control  of  the  property 
during  her  life  and  that  only  what  is  left  at  her 
death  went  to  the  remainders. 

The  court  In  disposing  of  this  contention 
said,  l.c.  212,  213:  "By  tho  will  In  question  the 
testator  not  only  devised  to  his  wife  real  estate, 
but  he  also  bequeathed  to  her  all  money,  cash,  notes 
or  bonds,  and  evidences  of  debt  of  every  description 
whatsoever,  and  also  all  his  personal  property  'and 
effects  of  all  kinds'.  Personal  property  and  effects 
bein0  thus  distinguished  from  money,  notes,  bonds, 
etc.,  must  have  included  such  perishable  property 
as  one  would  have  In  his  residence  and  upon  the  land 
upon  which  he  resided,  and  the  words  'what  is  left, * 
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aa  used  In  the  will,  can  apply  to  such  personal  property, 

n But  does  the  language  used  and  repeated  in  the 
will,  t-At  the  demise©  should  have  Tull  control1  of 
the  property  during  her  life  strengthen  the  contention 
that  a power  of  disposition  is  to  be  implied?  We  are 
of  the  opinion  that  it  does  not,  but  that  it  nas  rather 
the  contrary  effect; 

" The  intention  of  the  testator  boat  nis  wife 
should  have  the  control  of  all  the  property  left  by 
him  is  made  prominent.  In  the  most  careful  a id  judicious 
management  of  an  estate  like  this,  losses  are  liable  to 
occur'.  By  a devise  over  of  ’wnat  is  left*  tne  testator 
evidently  had  in  mind  ouch  possible  los  es,  and  did 
not  intend  that  the  legatee  for  life  should  be  charge- 
able with  them. 

IV  ' 

The  ordinary  meaning  of  the  word  ’control’, 
when  asserted  of  a person  in  charge  of  an  estate,  is 
that  he  has  its  management • It  might  imply  a power 
to  invest  and  reinvest,  but  does  not  imply  a power  to 
dispose  of  the  estate  itself  so  as  to  defeat  the  rights 
of  those  entitled  to  its  future  use." 

A further  exposition  of  the  effect  of  words 
in  a will  of  similar  import  to  "what  is  left"  on  the 
right  of  a person  with  a life  estate  to  dispose  of 
the  property,  appears  in  foote  v,  Sanders,  72  Mo.  bib, 
620,  where  it  is  held  such  an  expression  does  "not 
confer  a power  of  sale  upon  the  widow. " 

Therefore  it  is  our  opinion  that  under  this 
will  the  widow  cakes  only  a life  estate  in  the  property. 
That  she  is  not  authorized  to  sell  or  dispose  of  the 
real  property  vested  in  her  for  life,  either  as  bene- 
ficiary or  executrix  except  as  directed  and  that  is  to 
pay  all  just  debta,  funeral  and  administration  expenses 
if  the  personal  estace  be  insufficient  to  pay  the  same. 


Respectfully  submitted, 

APPROVED:  T.  W.  BURTON 

Assistant  Attorney  General 

7TE.  ,'"TAVr;<3E 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  Parochial  schools  not  entitled  to 

free  license  plates. 


January  16,  1939 


FILED 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir* 

This  department  la  In  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"Rev.  C.  J.  Hornsey,  pastor  of  Holy 
Cross  School,  Cuba,  Missouri,  has 
written  me  requesting  that  license 
plates  be  Issued  free  of  charge  to 
the  school  bus,  'used  only  in  the 
transportation  of  pupils  to  and 
from  school.'  He  has  enclosed  news- 
paper clipping  from  CUBA  HEWS,  read- 
ing: 


'HOLY  CROSS  SCHOOL 
PUTS  BUS  IN  S_HVI0E 

•The  Holy  Cross  School  has  a new  bus 
that  has  been  in  operation  for  the 
past  two  weeks.  The  bus  was  former- 
ly used  at  Cottelville,  in  St.  Charles 
County,  but  being  too  small  was  given 
by  Bishop  Viinkleraan  to  the  Cuba  Holy 
Cross  School.' 

"May  I be  favored  with  your  opinion 
whether  the  statutes  provide  for  the 
issuance  of  free  license  plates  to 
automotive  vehicles  which  are  used 
only  in  transporting  pupils  to  and 
from  parochial  schools?" 
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Exemption  from  taxation  is  never  presumed  but  on 
the  contrary  the  presumption  is  in  favor  of  the  taxing 
power  and  the  burden  is  on  the  claimant  to  establish 
clearly  his  right  to  exemption.  Mullins  v.  Mt.  St. 

Mary* s Cemetery  Association,  239  Mo.  681,  144  S.  V/.  108. 

Section  7761,  Laws  of  Missouri,  1933,  Ex.  Session, 
page  99,  provides  that  every  owner  of  a motor  vehicle  or 
trailer,  which  shall  be  operated  or  driven  upon  the  high- 
ways of  this  state,  shall  file  an  application  for  regis- 
tration and  pay  a certain  fee  after  which  the  commissioner 
8 ha 11  assign  a number  to  such  motor  vehicle  and  issue  a 
set  of  plates  bearing  such  number. 

The  reason  that  school  buses  are  not  required  to 
pay  such  fees  and  are  not  required  to  have  license  plates 
is  because  of  Section  7767,  K.  3.  Missouri,  1929,  which 
provides  that* 

#**#**#■  and  all  other  motor 
vehicles  owned  by  municipalities, 
counties  and  other  political  sub- 
divisions of  the  state  shall  be 
exempt  from  the  provisions  of  this 
article  requiring  registration, 
proof  of  ownership  and  display  of 
number  plates*  tf*******11 

Therefore,  school  buses  are  exempt  from  display  of  number 
plates  not  because  they  are  school  buses  but  because  they 
are  owned  by  a political  subdivision  of  the  state. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  school  buses  of  parochial  schools  are  not  entitled 
to  free  license  plates,  nor  are  they  exempt  from  the 
statutory  requirements  which  provide  that  all  motor 
vehicles  must  be  registered  and  fees  paid  for  such  regis- 
tration and  license  plates  be  obtained. 

Res  peotfully  submitted 


APPROVED* 


J.  E.  ^aYlok 

(Acting)  Attorney  General 


ARTHUR  0* KEeFE 

Assistant  Attorney  general 
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MOTOR  VEHICLES: 


Dealers  in  motors  only  not 
required  to  register  as  "dealer 
Registration  of  reconstructed 
motor  vehicle. 


February  1st,  1939. 


Honorable  .wight  H.  Brown, 

Secretary  of  State, 

Jefferson  City,  Missouri. 

Dear  oir: 

This  will  acknowledge  receipt  of  your  letter 
of  January  20th,  1939,  which  reads  as  follows: 


"I  have  been  asked  for  an  opinion  or 
ruling  on  the  matter  as  to  whether  or 
not  individuals,  firms  or  corporations 
are  required  to  have  a dealer’s  license 
in  order  to  sell,  trade  or  barter  engines 
or  motors 

In  the  event  you  rule  th  t individuals, 
firms  or  corporation  are  not  required  to 
have  a dealer's  license,  then  what  duty, 
if  any,  is  pieced  upon  this  deportment  with 
respect  to  issuing  certificates  of  title 
and  assigning  numbers?  That  is  to  say, 

3hall  we  require  of  the  purchaser  of  a motor 
or  an  engine  from  an  individual,  firm  or 
corporation  a notarized  bill  of  sale  or 
an  assigned  title. 

You  will  find  attached  hereto  a copy  of 
a part  of  a letter  in  which  this  request 
was  made.  I believe  this  is  a question  for 
your  department  and  kindly  request  that 
you  favor  me  with  an  opinion  concerning 
the  same." 
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We  shall  not  set  out  the  letter  attached 
to  your  request , since  your  letter  sufficiently  embodies 
the  questions. 

section  7759,  I-i.S.lo.  1989,  defines  a "dealer" 

to  be: 


"any  person,  fim,  corporation,  asso- 
ciation, agent  or  subagent  engaged  in  the 
sale  or  exohange  of  new,  used  or  re- 
constructed motor  vehicles  or  trailers." 


Section  7764,  R.S.  ko. , 1929,  provides: 


"a11  * * * * dealers  shall,  instead  of 
registering  each  motor  vehicle  * * * * 
dealt  in,  make  application  upon  a blank 
to  be  furnished  by  the  commissioner  for 
a distinctive  number  for  all  the  motor 
vehicles  owned  or  controlled  by  such 
f v * v dealer,  ****** 


Section  7773  R.S.lo.  1929,  provides  for  dealers 
to  make  certain  monthly  reports  covering  each  motor  vehicle 
sold  by  said  dealer  during  said  month. 

Thus,  we  see  that  all  through  the  act  the  pro- 
visions are  only  conditioned  to  apply  to  dealers  in  motor 
vehicles. 


a motor  vehicle  is  defined  in  Section  7759,  H.S. 
V.o.,  1929,  as,  "any  self-propelled  vehicle  not  operated  ex- 
clusively on  tracks."  A vehicle  is  defined  by  this  section 
to  be  "any  mechanical  device  on  wheels,  designed  primarily 
for  use  on  highways,  except  those  propelled  by  human  power, 
or  those  used  exclusively  on  tracts."  Drawing  these  de- 
finitions together  we  see  that  a motor  vehicle  is:  a self- 
propelled  mechanical  device  on  wheels,  designed  primarily 
for  use  on  highways,  and  not  U3ed  exclusively  on  tracks. 
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Un.er  no  construction  can  a person  who  deals  in 
motors  only  be  said  to  be  a dealer  in  motor  vehicles. 
Consequently,  the  provisions  of  Section  7764  and  7773,  supra, 
cannot  be  made  applicable  to  said  persons. 

reaching  this  conclusion  necessitates  an  answer 
to  your  second  question.  This  answer  is  found  in  the  de- 
finition of  a "reconstructed  motor  vehicle"  in  Section  7759, 
supra,  and  the  terms  of  Section  7761  Laws  1933-34  p.  99. 

A reconstructed  motor  vehicle  is  defined  as: 

"A  motor  vehicle  which  shall  have  been 
assembled  or  constructed  by  means  of  new 
or  used  essential  parts  * * * * or  which 
if  originally  otherwise  constructed  shall 
have  been  materially  altered  * * * * 
the  addition  or  substitution  of  new  or 
used  essential  parts. 


The  placing  of  a new  motor  in  a motor  vehicle 
is  reconstruction  within  the  meaning  of  this  definition. 

Section  7761,  supra,  directs  the  commissioners 
to  do  certain  things,  with  reference  to  registration  of 
motor  vehicles,  and  is  as  follows: 


"Dvery  owner  of  a motor  vehicle 
or  trailer,  which  shall  be  operated  or 
driven  upon  the  highways  of  this  state, 
shall  except  as  herein  otherwise  ex- 
pressly provided,  cause  to  be  filed, by 
mail  or  otherwise,  in  the  office  of  the 
commissioner,  an  application  for  regis- 
tration on  a blank  to  be  furnished  by  the 
commissioner  for  that  purpose,  containing: 
(1)  a brief  description  of  the  motor 
vehicle  to  be  registered,  including  the 
name  of  the  manufacturer,  the  motor  number 
and  character,  and  amount  of  motive  power, 
stated  in  figures  of  horsepower;  (2)  the 
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name,  residence  and  business  address 
of  the  owner  of  such  motor  vehicle; 
(3)  if  said  motor  vehicle  be  a com- 
mercial vehicle  the  weight  of  the 
vehicle  and  its  rated  capacity  of 
live  load,  in  pounds  or  seating 
capacity;  (4)  if  such  motor  vehicle 
be  a specially  constructed  or  recon- 
structed motor  vehicle,  the  applica- 
tion shull  so  state  and  the  owner 
shall  furaish  the  commissioner  such 
additional  information  as  he  shall 
require. " 


Clause  four  (4)  of  this  section  authorizes 
the  commissioner  to  obtain  from  the  owner  of  a recon- 
structed motor  vehicle  any  additional  information  he 
may  require  in  order  that  said  vehicle  may  be  properly 
registered. 


’.tfhen  the  essential  part  used  in  a recon- 
structed motor  vehicle  is  the  motor,  the  Commissioner 
is  directed  by  Section  7781a,  Laws  of  1935,  p.  299,  to 
obtain  certain  information  before  he  registers  said  re- 
constructed vehicle.  The  terms  of  this  section  are 
clear  and  need  no  comment. 


CQKCLUBloM 


Therefore,  it  is  our  opinion  that  a person 
dealing  in  and  selling  motors  only,  even  though  capable 
of  use  in  motor  vehicles,  is  not  required  to  be  registered 
as  a dealer  under  the  Motor  Vehicle  Act.  That  when  suoh  a 
motor  is  purchased  and  placed  in  a vehicle  such  reconstructed 
motor  vehicle  is  required  to  be  registered  by  the  owner 
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thereof,  and  that  Section  7781a,  supra,  sets  forth 
what  information  the  Commissioner  is  to  obtain  from  the 
applicant  for  registering  before  he  registers  said  recon- 
structed motor  vehicle. 


Respectfully  submitted, 


Ai x ROVED  l 


LAWRENCE  L.  BRADLEY, 

Assistant  Attorney  General. 


J.  E.  TAYLOR 

(.acting)  .attorney  General. 


LLB:RV 


DOGS: 

NOTICE  OF  ELECTION 
CONCERNING  DOGS: 


I •-  v- 

1.  Only  one  publication  necessary  for 

a notice  of  election.  2.  Duties  of 
assessors  and  county  clerks. 


March  7,  1939 


Hon.  Herbert  3.  Brown 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date 
requesting  an  opinion  from  this  department  on  the  follow- 
ing questions: 


1st.  As  to  the  length  of  time, 
or,  how  many  publications  are 
necessary  under  Section  12681 
to  notify  the  citizens  of  the 
adoption  of  the  election  con- 
cerning taxing  of  dogs. 

2nd.  As  to  the  duties  of  the 
assessor  and  oounty  clerk  in 
the  enforcement  of  the  dog  tax 
lav/. 

3rd.  Form  of  legal  notice  of 
publication. 


As  to  the  first  question  we  find  that  the  last 
sentence  in  Section  12681  applies  to  that  inquiry.  It  is 
as  follows: 


"If  the  majority  of  the  votes 
cast  upon  the  subject  be  in  favor 
of  license  tax  on  dogs,  the  county 
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court  shall  spread  the  result  of 
such  election  upon  Its  records  and 
give  notice  thereof  by  publication 
in  some  newspaper  printed  and  pub- 
lished in  such  county  and  such  law 
shall  become  operative  from  the  time 
such  publication  is  made.” 


This  section  in  plain  language  states  that  the 
law  shall  become  effective  from  the  time  the  publication 
is  made.  It  does  not  provide  for  anymore  than  the  pub- 
lication. 


CONCLUSION 


As  to  this  point,  it  is  the  opinion  of  this  de- 
partment that  it  is  necessary  to  publish  the  result  of  the 
election  to  adopt  the  provision  of  the  dog  tax  law  only  one 
time  and  that  the  law  becomes  operative  from  the  date  the 
publication  is  made. 


The  duties  of  the  assessor  and  county  clerk  per- 
taining to  the  enforcement  of  the  dog  tax  law  are  set  out 
in  Section  12881,  which  provides  in  part  as  follows: 


"The  assessors  for  taxation  purposes 
in  each  county  and  city  of  this 
commonwealth  shall  annually,  at  the 
time  of  assessing  property  as  re- 
quired by  law,  make  diligent  inquiry 
as  to  the  number  of  dogs  owned,  har- 
bored cr  kept  by  any  person  so  assess- 
ed. The  assessor  shall  annually,  on 
or  before  the  thirty-first  day  of 
December,  make  a complete  report,  on 
a blank  form  furnished  by  the  county 
clerk  or  license  collector,  setting 
forth  the  name  of  every  owner  of  any 
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dog  or  dogs,  how  many  of  each  sex 
are  by  him  owned  or  harbored,  and  if 
a kennel  is  maintained  by  any  person 
such  fact  shall  also  be  stated.  It 
shall  be  the  duty  of  tne  assessor, 
at  the  time  of  making  the  assessment, 
to  notify  the  owner  of  such  dog  or 
dogs  that  he  must  obtain  a license 
for  the  same  as  provided  lor  in  this 
article;  but  the  neglect  or  failure 
so  to  notify  such  owner  shall  not  re- 
lieve the  owner  from  his  duty  to  obtain 
such  license.  * * * ". 


This  section  prescribes  certain  duties  of  these  officials 
in  the  enforcement  of  the  act,  yet,  it  will  be  seen  by 
the  last  clause  of  the  above  quotation  that  if  the  assess- 
or fails  to  notify  the  owner  of  the  dog  that  it  is  his  duty 
to  obtain  a license  that  does  not  excuse  the  owner  from  his 
oriminal  liability  for  failing  to  buy  the  license  nor  from 
4his  duty  to  buy  the  license  for  the  dog. 

The  assessor  begins  his  assessments  as  of  June  1st 
of  each  year  and  it  is  his  duty  to  have  the  assessment  com- 
pleted by  the  first  of  the  yeur.  In  case  the  provisions  of 
the  dog  tax  law  are  not  adopted  until  the  assessment  is  about 
over  then  it  would  be  impossible  for  tne  assessor  to  perform 
his  duty,  as  prescribed  in  Section  12881,  for  that  particular 
year  and  the  county  clerk,  in  such  a case,  would  have 
to  make  an  estimate  of  the  number  of  dogs  in  the  county  for 
which  he  would  want  licenses  and  other  supplies.  The  statute 
is  silent  as  to  such  a contingency.  By  reading  this  entire 
section,  since  the  lawmakers  provided  that  if  the  owner  of 
the  dog  is  not  notified  by  the  assessor  still  it  is  his  duty 
to  pay  the  tax.  Supplies  are  necessary  if  the  taxes  are  to 
be  paid.  Therefore,  the  county  clerk,  under  such  circumstances, 
would  be  authorized  to  make  an  estimate  of  the  amount  of 
supplies  that  he  would  need  for  that  year. 


CONCLUSION 


From  the  foregoing  we  are  of  the  opinion  that  if  the 
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asse  sor  has  not  listed  the  dogs  for  assessment,  as  pro- 
vided by  3ection  12881,  still  it  is  the  duty  of  the  county 
clerk  to  make  an  estimate  of  the  number  of  supplies  that 
he  will  need  to  carry  out  the  provisions  of  the  dog  tax 
law  in  his  county.  We  are  further  of  the  opinion  that  the 
duties  set  out  in  Section  12881  pretaining  to  the  assessor 
are  just  as  much  incumbent  upon  his  as  are  the  duties  of 
assessing  real  and  personal  property. 


On  your  last  question,  as  to  the  form  of  notice, 

I find  that  this  department  on  November  18,  1938,  in  an 
opinion  to  Mr.  Edv.ard  V.  Long,  Prosecuting  Attorney  of 
Pike  County,  set  out  a form  of  notice  for  publication  of 
the  adoption  of  the  dog  tax  act.  We  are  enclosing  a copy 
of  this  opinion  for  your  attention. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


j."-:  Btyi’TTcGffN 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  Person  may  attach  insignia  of  profession  to 

license  plate. ________  


April  21,  1939 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
March  31,  1939,  submitting  this  question  for  our  opinion: 

"May  the  insignia  or  emblem  repre- 
senting a person’s  chosen  profession 
or  avocation,  be  attached  to  the  motor 
vehicle  license  plate  and  displayed 
with  said  license  plate  on  that  per- 
son’s automobile?" 

Section  7770  (a)  Laws  1955,  page  297,  provides  for 
the  motor  vehicle  commissioner  to  furnish  number  plates  to 
the  owners  of  automobiles.  Subsection  (c)  of  this  section 
provides : 

"(c)  livery  motor  vehicle  or  trailer 
shall  at  all  times  have  displayed 
the  registration  plates  issued  by 
the  commissioner,  entirely  unobscured, 
unobstructed,  all  parts  thereof  plain- 
ly visible  and  kept  reasonably  clean, 
and  so  fastened  as  not  to  swing.  On 
all  motor  vehicles  one  plate  shall  be 
displayed  on  the  front  and  the  other 
on  the  rear  of  such  motor  vehicle,  not 
less  than  eight  nor  more  than  forty- 
eight  Inches  above  the  ground,  except 
that  on  trailers,  motorcycles  and  motor- 
tricycles  one  plate  shall  be  so  dis- 
played on  the  rear  thereof." 
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Thus,  it  is  plain  that  nothing  may  be  attached  to  the 
license  piste  or  automobile  which  will  prevent  in  any 
manner  said  plate  from  being  seen. 

Subsection  (c)  of  this  section  prohibits  the  dis- 
play of  plates,  other  than  the  official  number  plate, 
which  bear  any  numbers.  These  sections  are  the  only  ones 
applicable  which  can  be  found  which  in  any  way  attempt 
to  prescribe  what  shall  not  be  done  with  respect  to  the 
state  license  plates.  They  do  not,  as  can  be  seen,  pro- 
hibit such  an  emblem  as  is  concerned  here. 

On  the  contrary,  it  seems  thi.t  Section  7783  (1) 
expressly  contemplates  the  use  of  emblems.  This  section 
provides* 


"(1)  Improper  use  of  emblem*  No 
person  shall  display  on  a motor 
vehicle  the  emblem  or  insignia  of 
any  automobile  or  motor  vehicle 
club,  association  or  other  organi- 
zation unless  he  is  a member  there- 
of." 


CONCLUSION. 

Therefore,  it  is  our  opinion  that  persons  may  attach 
to  their  automobile  number  plates  an  emblem  or  insi^iia 
re  resenting  his  profession  or  avocation.  If  he  does  not, 
in  doing  so,  obscure  the  number  plate. 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED* 


jTT7“  ta^To'! 

(Acting)  Attorney  General 
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NOTARY  PUBLIC:  When  bond  becomes  insufficient,  county 

clerk  or  circuit  clerk  of  St.  Louis 
may  order  new  bond  and  forfeit  his 
office  if  order  is  not  complied  with. 


May  26,  1939 


Honorable  Dwight  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

We  are  in  receibt  of  your  opinion  request  under 
date  of  May  24th,  1939, [which  reads  as  follows: 

"We  desire  an  opinion  from  your 
office  on  the  above  caption, 
relative  to  the  status  of  notary 
commission  where  the  court  has 
relieved  the  surety  oompany  of 
liability  on  the  bond  covering 
the  George  J.  Schlueter  notary 
public  commission* 


"Some  days  ago  we  received  from 
the  attorneys,  Leahy,  Walther, 

Hecker  & Ely,  a certified  copy  of 
the  Court  Order  in  the  Circuit 
Court  of  the  City  of  St.  Louis, 

April  term,  1939,  in  which  the 
petitioner,  the  Fidelity  A Deposit 
Company  of  liaryland,  sought  to  be 
rel  eved  of  further  liability  on  the 
notary  bond  of  George  J.  Schlueter, 
because  of  non-payment  of  premium 
due  on  the  bond. 


*We  immediately  notified  Mr.  George 
J.  Schlueter,  2117a  S.  11th  St., 

St.  Louis,  Missouri,  that  we  wore 
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in  receipt  of  the  copy  of  the  Court 
Order  and  ask  that  he  obtain  a new 
bond  or  return  the  Commission  to  H. 

Sam  Priest,  Clerk  of  the  Circuit 
Court,  for  cancellation.  A copy  of 
this  letter  was  also  mailed  to  Mr. 

Priest. 

"Today  we  are  in  receipt  of  a reply 
from  Mr.  Priest,  a part  of  which  we 
quote: 

* ) 

n,I  can  only  suggest  that  your  office 
direct  Mr.  Schlueter  to  furnish  a new 
bond,  or  that  his  commission  be  return- 
ed and  cancelled. 1 

"This  matter  has  been  referred  to  the 
Governor’s  office  without  any  official 
action. 

"bill  you  kindly  advise  at  your  earliest 
convenience  the  proper  procedure  in  this 
case. " 

Section  11738,  R.  S.  Missouri  1939,  reads  as  fol 

lows: 


"The  governor  shall  appoint  and  com- 
mission in  each  oounty  and  incorporated 
city  in  this  state,  as  occasion  may 
require,  a notary  public  or  notaries 
public,  who  may  perform  all  the  duties 
of  such  office  in  the  county  for  which 
such  notary  is  appointed  and  in  adjoin- 
ing counties.  Bach  such  notary  shall 
hold  office  for  four  years,  but  no 
person  shall  be  appointed  who  has  not 
attained  the  age  of  twenty-one  years, 
and  who  is  not  a citizen  of  the  United 
States  and  of  this  state*  It  shall  be 
the  duty  of  every  such  notary  when  he 
performs  an  official  act  outside  his 
or  her  own  county  to  state  in  his  or 
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her  certificate  that  the  county  in 
which  such  act  is  performed  adjoins 
the  county  within  and  for  which  he 
was  appointed  and  commissioned. " 

It  will  be  noticed  under  this  section  that  the 
power  of  appointment  of  a notary  public  is  vested  with 
the  Governor  and  that  the  ternl  of  appointment  is  for 
four  years. 

Section  11742,  R.  S.  Missouri  1929,  r eads  as  fol- 
lows: 

! I 

"Every  notary,  before  entering  upon 
the  discharge  of  the  duties  of  his 
office,  shall  take  the  oath  of  office, 
which  shall  be  indorsed  on  his  com- 
mission, shall  give  bond  to  the  state 
in  the  sum  of  two  thousand  dollars, 
except  in  counties  of  more  than  one 
hundred  thousand  inhabitants,  in 
' which  they  shall  give  bond  in  the  stun 

of  five  thousand  dollars,  with  at  least 
two  good  and  sufficient  sureties,  to 
tie  approved  by  the  clerk  of  the  county 
court  (in  the  city  of  St  .""Louis  suok 
approval*" shall  be  by  tloe  clerk  of  the 
circuit"*  court ) ."“which  corami  salon,  oath 
and  bond  shall  be  filed  and  recorded 
in  the  office  of  said  county  clerk, 
and  in  the  oity  of  St.  Louis  in  the 
office  of  the  circuit  clerk.  Said 
bond,  after  having  been  so  recorded, 
shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  may  be  sued 
on  by  any  person  injured;  but  no  suit 
shall  be  instituted  against  any  such 
notary  or  his  sureties  more  than  three 
years  after  such  cause  of  action 
accrued.  Sureties  on  the  bond  of  any 
notary*  may  be  discharged  from  all 
future  liability  on  such  official  bond. 
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by  petition  In  writing  adcirossed  to 
the  oounty  court  (In  the  city  of  St. 

Louis  to  the  circuit  court);  by  con- 
forming to  the  requirements,  with  the 
same  rights  and  remedies  as  provided 
by  sections  2944  to  2952,  inclusive, 
of  chapter  16,  R.  S.  1929,  relating  to 
sureties. " 

Under  the  above  section  the  principal  must  have 
at  least  two  good  and  sufficient  sureties  approved  by 
the  clerk  of  the  Circuit  Court  of  St.  Louis,  Missouri. 
After  the  approval  has  been  made  by  the  circuit  clerk, 
it  is  recorded  in  his  office  and  the  original  bond  filed 
in  the  office  of  the  Sec^-etary  of  State. 

According  to  your  request  the  Fidelity  and  Deposit 
Company  of  Maryland  has  been  relieved  and  discharged  as 
surety  for  the  principal,  George  J.  Schlueter,  and  at  this 
time  the  bond  does  not  have  sufficient  sureties.  The 
Fidelity  and  Deposit  Company  of  Maryland  has  been  relieved 
and  discharged  as  surety  under  Sections  2943  to  2950,  in- 
clusive, of  the  Revised  Statutes  of  Missouri  1929.  These 
sections  set  out  the  procedure  under  which  the  petitioner. 
Fidelity  and  Deposit  Company  of  Maryland,  was  discharged 
as  surety  on  the  notarial  bond  of  George  J.  Schlueter  of 
St.  Louis,  Missouri. 

Section  11743,  R.  S.  Missouri  1929,  reads  as  fol- 
lows: 


"On  the  written  statement  of  any 
cltlsen,  verified  by  oath,  that 
the  bond  of  any  notary  has  become 
or  is  sufficient,  said  county  clerk, 
and  in  the  city  of  St.  Louis  the 
circuit  clerk,  shall  cite  such  notary 
to  appear  before  him,  and  to  give  a 
new  and  sufficient  bond.  If  said 
clerk  shall  find  his  bond  to  be 
insufficient,  he  shall  order  a new 
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bond  to  be  given,  and  If  such  new 
and  sufficient  bond  shall  not  be 
given  within  ten  days  after  said 
order,  such  notary  public  shall 
forfeit  his  office,  and  thereafter 
cease  to  exercise  the  powers  and 
duties  thereof." 

The  above  statute  is  not  ambiguous  and  under  the 
true  meaning  of  the  language  in  the  section  it  specifically 
sets  out  the  method  of  the  forfeiture  of  office  of  a 
notary  publio.  This  section  does  not  need  any  construction 
but  is  very  plain  and  shows  the  intention  of  the  Legislature 
as  to  the  procedure  to  be  used  in  the  forfeiture  of  the 
offioe  of  a notary  publio. 

69  C.  J.,  at  page  961,  sets  out  the  following* 

"In  construing  a statute  to  give 
effect  to  the  Intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  must  be  kept  in  mind,  and 
such  construction  placed  upon  it  as 
will,  if  possible,  effeot  its  pur- 
pose, and  render  it  valid,  even 
though  it  be  somewhat  indefinite. 

To  this  end  it  should  be  given  a 
reasonable  or  liberal  construction; 
and  if  susceptible  of  more  than  one 
construction,  it  must  be  given  that 
which  will  best  effeot  its  purpose 
rather  than  one  which  would  defeat 
it,  even  though  such  construction 
is  not  within  the  strict  literal 
interpretation  of  the  statute,  and 
even  though  oth  are  equally  reason- 
able. Where  there  is  no  valid  reason 
for  one  of  two  constructions,  the  one 
for  which  there  is  no  reason  should 
not  be  adopted.  The  legislature  can- 
not be  held  to  have  intended  something 
beyond  its  authority  in  order  to  quali- 
fy the  language  it  has  used."  citing 
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y 


Betz  v.  Columbia  Telephone  Co., 

(App. ) 24  S.  W.  (2d)  224. 

In  Betz  v.  Columbia  Telephone  Co.,  (App.)  24  S.  W. 
(2d)  224,  the  Court  said: 

"To  get  at  the  time  meaning  of  the 
language  of  the  statute  the  court 
must  look  at  the  whole  purpose  of 
the  act,  the  law  as  It  was  before 
the  enactment,  and  the  change  In 
the  law  Intended  to  be  made." 

Although  the  above  section  secs  out  that  any 
citizen  may  file  an  oath  that  the  bond  of  a notary  has 
become  insufficient  In  that  It  does  not  contain  the 
sufficient  number  of  sureties,  yet  in  view  of  Section 
11738,  supra,  which  provides  the  Governor  make  the  appoint- 
ment, he  should  be  t.  e most  Interested  and  delegate  some- 
one to  file  this  oath  In  the  office  of  the  Circuit  Clerk 
in  the  City  of  St.  Louis.  It  then  becomes  the  duty  of  the 
Circuit  Clerk  of  the  City  of  St.  Louis  to  order  a new  bond 
to  be  given  and  upon  non- compliance  with  th  t order  his 
office  should  be  forfeited. 

Section  3953,  R.  S.  Missouri  1929,  reads  as  fol- 
lows: 

"If  any  person  shall  take  upon  him- 
self any  office  or  public  trust  In 
this  state,  and  exercise  any  power 
to  do  any  act  appertaining  to  such 
office  or  trust,  witnout  a lawful 
appointment  or  deputation,  he  shall, 
upon  conviction,  be  adjudged  guilty 
of  a misdemeanor." 

Under  the  above  section  after  the  office  of  notary 
public  has  been  forfeited  by  the  Circuit  Clerk  of  St.  Louis, 
if  George  J.  Schlueter  should  continue  to  take  acknowledg- 
ments he  would  be  guilty  of  a misdemeanor. 
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CONCLUSION. 

In  view  of  the  above  authorities  it  la  the 
opinion  of  this  department  that  anyone  interested  in  the 
forfeiture  of  the  office  of  notary  public  of  George  J. 
Schlueter  may  file  an  affidavit  in  the  office  of  the 
Circuit  Clerk  of  the  City  of  St.  Louis  setting  out  that 
his  bond  is  insufficient  for  the  reason  that  the  surety 
has  been  relieved  and  discharged  by  the  Circuit  Court 
of  the  City  of  St.  Louis,  and  after  an  order  has  been 
given  by  the  Circuit  Clerk  of  the  City  of  St.  Louis  to 
the  notary  public  to  give  a more  sufficient  bond,  then 
after  ten  days  the  circuit  clerk  shall  forfeit  his 
office  as  a notary  publio. 

It  is  further  the  opinion  of  this  department  that 
after  the  circuit  clerk  has  forfeited  the  office  of  notary 
public,  and  he  continues  to  take  acknowledgments  under  the 
forfeited  commission  he  would  be  guilty  of  a misdemeanor 
under  Section  3953,  supra. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 




(Acting)  Attorney  General 


WJBiDA 


BALLOT  TITLE:  Providing  that  in  1949  and  every  ten  years  there- 
after the  general  statute  laws  be  revised  in  the 
manner  directed  by  the  General  Assembly. 


July  14,  1939 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


FILE  D | 

a 


Dear  Sir: 


This  acknowledges  receipt  of  your  letter  of 
July  6th,  1939,  asking  that  we  provide  for  your  office 
a title  for  House  Joint  and  Concurrent  Resolution 
No.  15,  as  provided  by  Section  10366,  R.  S.  Mo.  1929. 
Accompanying  the  same  is  a copy  of  the  said  resolution. 

Pursuant  thereto,  we  subnit  the  following  as 
such  title: 

Constitutional  Amendment  No. 

Providing  that  in  1949  and  every  ten  years 
thereafter  the  general  statute  laws  be  re- 
vised in  the  manner  directed  by  the  General 
Assembly. 


Respectfully  submitted 


HARRT  H.  IUY 

Assistant  Attorney  General 


APPROVED: 


■J.  s."TaYI;&T5 

(Acting)  Attorney  General 


STATUTES : 

REVISION  BILLS  GO  INTO 
EFFECT  NOVEMBER  1| 


Laws  not  revision  measures  and  passed 
without  an  emergency  clause  go  Into 
effect  ninety  days  after  adjournment. 


i 


> 


August  18,  1939 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sirs 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows s 

"The  recent  General  Assembly  was 
what  is  commonly  called  a revision 
session.  Many  bills  were  passed 
which  were  called  revision  bills. 

The  statutes  provide  that  a regular 
bill,  approved  by  the  Governor, 
becomes  effective  in  ninety  days 
following  the  close  of  the  session. 

In  the  case  of  revising  the  statutes, 
such  statutes  do  not  go  into  effect 
until  the  first  of  November. 

"What  we  want  to  know,  are  these 
bills  which  are  referred  to  as 
revision  bills,  effective  in  ninety 
days  following  the  session,  or  as 
revision  bills  will  they  go  into 
effect  on  November  1?" 


Article  IV,  Section  41  of  the  Constitution  of  Mis- 
souri, adopted  November  8,  1932,  provides  as  follows t 

• "In  the  year  1939  and  every  ten 
years  thereafter  all  the  statute 
laws  of  a general  nature,  both 
civil  and  criminal,  shall  be 
revised,  digested  and  promul- 
gated in  such  manner  as  the 
General  Assembly  shall  direct. 
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Provided,  that  after  the  expiration 
of  70  days  of  such  revision  sessions 
no  measure  other  than  appropriation 
bills  and  such  bills  as  the  General 
Assembly  may  determine  b.,  an  express 
statement  therein  contained  to  be 
revision  bills  shall  be  considered 
by  the  General  Assembly,  except  such 
as  may  be  recommended  by  special 
message  to  its  consideration  by  the 
Governor.  Provided,  further,  that 
all  revision  bills  shall  take  effect 
and  be  otherwise  considered  as  are 
other  bills." 

Since  the  above  amendment  provides  that  all  revi- 
sion bills  shall  take  effect  and  be  otherwise  considered 
as  are  other  bills,  we  must  ascertain  what  provisions 
have  been  enacted  relating  to  the  time  that  legislative 
bills  shall  take  effect.  Article  IV,  Section  36  of  the 
Constitution  of  Missouri  provides  as  follows i 

"Ho  law  passed  by  the  General  Assembly, 
except  the  general  appropriation  act, 
shall  take  effect  or  go  into  fbrce 
until  ninety  days  after  the  adjournment 
of  the  session  at  wi  ich  it  was  enacted, 
unless  in  case  of  an  emergency  (which 
emergency  must  be  expressed  in  the 
preamble  or  in  the  body  of  the  [act), 
the  General  Assembly  shall,  by  a vote 
of  two-thirds  of  all  the  members  elected 
to  each  house,  otherwise  direct)  said 
vote  to  be  taken  by  yeas  and  nays,  and 
entered  u^on  the  journal." 

Section  659,  ‘R.  S.  Missouri,  1929,  reads  in  part 
as  follows* 

"A  law  passed  by  the  general  assembly 
shall  take  effect  ninety  days  after 
the  adjournment  of  the  session  at  which 
it  is  enacted,  ***********" 
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Hov/ever,  as  pointed  out  in  State  ex  rel.  nrunjes 
v.  Bookelman,  240  S.  W.  209,  211 : 

"The  Missouri  Constitution  (1876, 
section  36  of  article  4)  places  no 
inhibition  upon  the  Legislature  as 
to  fixing  a future  date  for  a law 
to  become  effective.  It  prohibits 
them  from  becoming  effective  upon 
their  passage  and  approval,  except 
in  excepted  oases.  **#*■»**" 

59  Corpus  Juris,  p.  1140,  section  674,  establishes 
the  same  rule  when  it  states! 

"*  * it  * * A constitutional  provi- 
sion requiring  that,  with  specified 
exceptions,  all  statutes  shall  go 
into  effect  a designated  number  of 
days  after  the  adjournment  of  the 
session  of  the  legislature  passing 
such  statutes  is  not  violated  by  a 
statute  which  expressly  provides 
that  it  shall  go  into  effect  at  a 
date  subsequent  to  the  expiration 
of  the  designated  number  of  days." 

Therefore,  the  Legislature  may  provide  that  certain 
statutes  may  go  into  effect  at  a date  more  than  ninety  days 
after  adjournment. 

Senate  Bill  No.  331,  Section  691,  passed  by  the 
1939  General  Assembly  provides  as  follows: 

"Ihe  Revised  Statutes,  as  declared 
by  this  article  shall  t: ke  effect 
and  go  into  operation  on  the  first 
day  of  November,  1939,  except  suoh 
laws  passed  by  the  present  assembly 
and  incorporated  therein  as  shall 
by  their  provision  take  effect  at 
a different  time." 

This  statute  was  enacted  by  the  Legislature  that 
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passed  the  revision  hills  and  provides  that  all  revision 
bills  shall  take  effect  on  November  first.  It  was  passed 
with  an  emergency  clause  and  went  into  effect  July  8, 
1939.  Suoh  a statute  is  proper.  In  State  ex  rel.  Otto 
v.  Kansas  City,  276  S.  W.  389,  Judge  Atwood,  speaking  for 
the  Supreme  Court,  said* 

"The  time  a particular  statute  shall 
take  effect  may  be  fixed  by  another 
statute  passed  at  the  same  session.” 

The  reason  for  this  postponement  is  given  in  Price  v. 
Hopkin,  13  Mich.  318,  l.c.  326,  in  which  Judge  Cooley, 
then  a member  of  the  Michigan  Supreme  Court,  said* 

And  when  the  Legislature, 
for  reasons  satisfactory  to  them, 
decide  to  postpone  the  period  for 
the  statute  to  come  into  operation 
to  a later  period,  it  is  to  be 
presumed,  nothing  appearing  to  the 
contrary,  that  in  the  particular 
case  it  was  deemed  important  that 
more  time  be  allowed  for  citizens 
to  ascertain  the  proposed  changes, 
and  to  become  acquainted  with  their 
bearings.  The  time  thus  allowed  is 
the  reasonable  time  fixed  by  the 
Legislature  to  bring  knowledge  of 
the  law  home  to  parties  interested, 
before  they  are  required  to  govern, 
their  actions  by  it." 

The  question  of  when  a statute  passed  at  a revis- 
ing session  takes  effect  has  been  a point  of  contention 
and  discussion  in  many  cases  in  Missouri.  The  leading 
case  upon  this  question  is  that  of  State  v.  Schenk,  238 
Mo.  429,  142  S.  W.  263.  The  court  said* 

"It  appears  from  the  foregoing  that 
during  the  entire  period  from  1879 
to  the  present,  the  statutes  have 
contained  both  the  section  which 
provides  that  all  laws,  without  an 
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emergency  clause,  shall  go  into  effect 
in  ninety  days  after  the  adjournment 
of  the  session,  and  the  provision  of 
the  declaratory  act  that  the  Revised 
Statutes  shall  go  into  effect  on 
November  1,  except  acts  passed  by 
the  revising  session  which  provide 
otherwise  by  their  terms.*  ***** 

"*  * * We  think  it  apparent,  however, 
considering  the  language  of  the  Con- 
stitution, and  all  of  the  proceedings 
of  the  various  revising  sessions,  that 
the  theory  adapted  was  that  the  revision 
of  the  statutes  had  reference  to  exist- 
ing laws,  and  that  no  new  bill  passed  at 
a revising  session  sEould  be  regarded 
as  a revision  bill;  also,  that  it  was 
understood  and  contemplated  by  the 
Legislature  at  these  various  revising 
sessions  that  such  new  bills,  notwith- 
standing the  language  of  the  declaratory 
act,  should  go  into  effect,  as  provided 
by  law  and  as  contemplated  by  the  Con- 
stitution, ninety  days  after  adjournment. 
******************* 

"*  * * * It  has  not  been  held,  so  far 
as  we  are  advised,  that  acts  which  are 
not  revision  acts  do  not  go  into  effect 
until  November  1.  On  the  contrary.  It 
has  been  uniformly  recognised  that  such 
acts  go  Into  operation  ninety  days  after 
the  adjournment  of  the  Legislature." 

The  court  then  proceeds  to  cite  the  following 
oases  in  which  new  statutes  passed  at  a revising  session 
went  Into  effect  ninety  days  after  adjournment.  These 
cases  are*  State  ex  rel.  v.  Mason,  153  Mo.  223,  54  S.W. 
524;  State  ex  rel.  v.  Meson,  155  Mo.  493,  55  S.  W.  636 ; 
State  ex  rel.  Kenamore  v.  Wood,  155  Mo.  425,  56  S.  W. 

474;  State  ex  rel.  Fath  v.  Henderson,  160  Mo.  190,  60 
S.  W.  1093;  State  ex  rel.  v.  Aloe,  152  Mo.  475,  54  S.  W. 
494;  State  ex  rel.  v.  Withrow,  154  Mo.  402,  55  S.  W.  460; 
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ex  Parte  Lucas,  160  Mo.  216,  60  S.  W.  218;  State  ex  inf. 
v.  Washburn,  167  Mo.  680,  67  S.  W.  592.  To  this  list 
may  be  added  Hollowell  v*  Sahuyler  Co. ,'186  S.  W.  (2d) 
498,  322  Mo.  1230  and  State  ex  rel.  State  Highway  Corn- 
mission  v.  Thompson,  19  S.  W.  (2d)  642,  323  Mo.  742. 

On  the  other  hand  the  court  points  out  that  the 
bills  in  the  cases  of  Haskell  v.  Sells,  14  Mo.  App.  91; 
State  v.  Edwards,  136  Mo.  360,  58  S.  W.  73,  and  Hausen 
v.  Insurance  Go.,  66  Mo.  App.  29,  were  all  revision 
bills  and  not  new  acts  and,  therefore,  went  into  effect 
November  the  first. 

The  holding  in  the  Schenk  case,  supra,  was  affirm- 
ed In  State  v.  Bird,  286  Mo.  593,  228  S.  W.  751,  in  which 
Judge  Higbee,  speaking  for  the  Supreme  Court  said  at  l.c. 
752: 


"The  act  of  May  27,  1919,  abolish- 
ing all  the  degrees  of  manslaughter 
and  fixing  the  punishment  (section 
3245)  is  an  original  act,  and  not 
_a  revlson.  Ifliere  is  an  apparent 
conflict  between  sections  7062  and 
7095,  R.  S.  1919,  as  to  the  time  when 
an  act  passed  at  a revising  session 
takes  effect.  This  identical  question 
was  thoroughly  considered  by  this 
division  in  State  v.  Schenk,  238  Mo. 

429,  142  S.  W.  263.  According  to  the 
ruling  in  that  case,  the  act  in 
question,  being  an  original  act  hav- 
ing no  emergency  clause,  became 
effective  90  days  after  the  adjourn- 
ment of  the  session— that  is,  on  August 
7,  1919.  * « * " 

Colligating  the  authorities  quoted  above,  an  origi- 
nal act  having  no  emergency  clause  passed  at  a revising 
session  goes  into  effect  ninety  days  after  the  adjourn- 
ment of  the  session  while  a revision  bill  goes  into 
effect  November  the  first. 
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CONCLUSION. 

It  la,  therefore,  the  opinion  of  this  department 
that  revision  bills  shall  take  effect  and  go  into  operation 
from  and  after  the  first  day  of  November,  except  suoh  acts 
as  passed  by  the  General  Assembly,  and  Incorporated  therein 
as  by  their  provisions  take  effect  at  a different  time. 

It  is  further  the  opinion  of  this  department  that 
laws  not  revision  measures  and  passed  without  emergency 
clauses  go  into  effect  ninety  days  after  the  adjournment 
of  the  session. 


Respectfully  submitted 


ARTHUi:  0»K-iEPE 

Assistant  Attorney  General 


APPROVED: 


j.  'a:  -aTOk 

(Acting)  Attorney  General 
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trade  MARKS’:  Under  Sec.  12449,  R.  S.  Missouri,  1939 

a separate  application  must  be  filed  for 
—each  name,  mark  or  device  used. 


September  19,  1939 


Hon.  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Mssouri 

Dear  Sir: 


F I L F.  D 

/Z 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  18th,  1939,  whioh  reads  as  foll- 
ows : 


"This  department  is  today  in  receipt  ol  an 
application  from  the  borden  Company,  a 
corporation  duly  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey  but  doing 
business  in  the  State  of  Missouri.  This  com- 
pany desires  to  register  a number  of  recept- 
acles under  Section  12449  of  the  R.  S.  of 
Mo.,  1929. 

"7/e  find  the  above  named  company  submitted  a 
number  of  names  to  be  fixed  upon  the  receptacles 
used  by  them  and  we  would  appreciate  your  opinion 
as  to  whether  one  registration  is  sufficient  to 
cover  all  names  submitted  or  whether  it  will  be 
necessary  that  a separate  application  be  filed 
for  each  name  or  receptacle." 


On  December  5th,  1933,  this  office  rendered  you  an 
opinion  in  regard  to  the  coiistruction  of  Section  14329 
R.  S.  ^o.  1929,  which  section  provides  that  anyone  wish- 
ing to  register  a trade  mark,  trade  name,  or  emblem. 


"may  write  out  a description  of  such  name, 
term,  design  or  device,  describing  thtf  s'ame 
accurately,  and  sigh  and  acknowledge  the  same 
before  some  officer  competent  to  take  acknow- 
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lodgment  of  deeds,  and  file  same,  together  with 
a facsimile  of  the  same,  term,  design,  or  de- 
vice for  registration,  in  the  office  of  the 
secretary  of  state;  said  secretary  shall  de- 
liver to  said  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen,  or  other  persons 
so  filing  the  same,  a duly  attested  certiiicate 
of  the  filing  of  the  same,  for  which  he  shall 
receive  a fee  of  one  dollar;" 

In  that  opinion  it  was  held  by  this  office  that  under 
Section  14329,  no  more  than  one  trade  name  or  design 
could  be  registered  in  one  application.  We  refer  you 
to  the  copy  of  that  opinion  which  we  are  enclosing. 

Section  12449  K.  S«  Missouri,  1929,  reads  In  part 
as  follows: 

"Any  person  engaged  In  manufacturing,  bottling, 
or  selling  milk,  buttermilk,  cream  or  ice  cream 
in  any  kind  of  receptacle,  having  the  name  of 
such  person  or  other  mark  or  device  printed, 
stamped,  engraved,  etched,  blown,  painted  or 
otherwise  permanently  fixed  upon  the  same,  may 
file  in  the  office  of  the  secretary  of  state 
for  record  a description  of  the  name,  mark  or 
device  so  used;  and  cause  such  description  to 
be  printed  once  each  week  for  three  successive 
weeks  in  a newspaper  published  in  the  county  in 
which  the  principal  place  of  business  of  such 
person  is  located,  or  if  the  principal  place  of 
business  of  such  person  is  located  in  another 
state,  then  In  the  county  wherein  the  principal 
office  or  depot  of  such  person  within  the  state  of 
Missouri  Is  located.  * * * " 

Note  the  similarity  and  sameness  of  terns  as  usee  in 
Section  14329  and  Section  11449,  and  that  In  both  Section 
12449  and  Section  14329  the  terms  used  are  In  the  singular. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that 
under  Section  12449  H.  S.  Missouri,  1929,  a separate  ap- 
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plication  must  be  filed  for  each  name,  mark  or  device 

used* 


Respectfully  submitted. 


V.  J.  BURKE 

Assistant  Attorney  General 


Ar PROVED: 


J.  £•  TAYLOR 

(Acting)  Attorney  ueneral 
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OATHS : 

BOARD  OF  NURSE  EXAMINERS : 


Section  13479,  page  752,  Daws  of 
1939. 


September  21,  1939 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City 
Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  September  14,  which  reads  as 
follows : 


"Please  refer  to  Section  13479,  page 
752,  1939  Session  Laws,  regarding 
State  Board  of  Nurse  Examiners,  the 
next  to  the  last  sentence  of  which 
reads  as  follows : 

•Before  entering  upon  their  duties 
members  shall t ake  and  file  with  the 
secretary  of  state,  the  constitutional 
oath  of  office  required  for  state  of- 
ficers •’ 

Will  you  please  give  me  an  opinion  re- 
garding whether  this  means  the  members 
of  the  State  Board  of  Nurse  Examiners 
shall  take  the  oath  before  the  Secretary 
of  State  and  file  the  same  with  him, 
or  whether  they  nay  take  the  oath  else- 
where and  then  file  it  with  the  Secre- 
tary of  State.” 


Section  13479,  page  753,  Laws  of  1939,  reads  as 
f ol lows : 
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"Upon  taking  effect  of  this  chapter  the 
Governor  shall  appoint  a board  of  examiners 
and  registrars  of  nurses  to  consist  of 
five  members.  The  majority  of  such  appointees 
shall  be  chosen  from  those  who  have  gradu- 
ated from  an  accredited  school  of  nursing 
and  who  are  actively  engaged  in  or  who 
have  had  at  least  three  to  five  years'  ex- 
perience in  educational  work  among  nurses. 

Upon  the  expiration  of  the  term  of  office 
of  any  member  in  office  the  succeeding 
member  or  members  to  be  appointed,  in  any 
year,  shall  be  chosen  by  the  Governor,  with 
the  advice  and  consent  of  the  senate.  The 
members  of  the  board  herein  created  shall 
be  appointed  as  follows  * One  shall  be 
appointed  to  hold  office  for  one  year;  two 
for  two  years;  and  two  for  three  years,  be- 
ginning the  first  day  of  June  of  the  present 
year  and  until  their  successors  are  appointed 
and  qualified  and  thereafter  the  governor 
shall  appoint  on  or  before  the  first  day  of 
November  of  each  year  persons  qualified  who 
are  residents  and  citisens  of  the  State  of 
Missouri  as  aforesaid,  in  each  olacs  to  hold 
office  for  three  years  from  the  first  day 
of  December  next  ensuing.  An  unexplred  term 
from  whatever  reason  shall  be  filled  in  the 
same  manner  as  an  original  appointment  and 
shall  be  made  for  the  unexplred  portion  of 
the  terra  only.  Before  entering  upon  their 
duties  members  shall  take  and  file  with  the 
secretary  of  state,  the  constitutional  oath 
of  office  required  for  state  officers.  They 
may  be  removed  by  the  governor  for  misconduct, 
incapacity  or  neglect  of  duties  as  required 
by  this  chapter," 


Under  date  of  April  24,  1935,  this  department  rendered 
an  opinion  to  Mr.  It.  b.  Wilson,  County  Superintendent  of 
Schools,  Jefferson  County,  holding  that  a school  director 
under  Section  928b,  H.  S.  Mo.  1^29,  may  take  an  oath  of  office 
before  a notary  public.  Section  9268,  supra,  provided  each 
member  may  administer  the  oath  of  office  to  each  other.  This 
provision  Is  very  similar  to  the  statute  now  to  be  construed. 
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Section  1721,  R.  S.  Mo.  1929,  provides,  unless  expressly 
prohibited,  whenever  an  oath  is  required  to  be  taken  before 
a particular  court  or  officer,  the  same  may  be  done  before 
any  court  or  officer  authorised  to  administer!  oaths : 


"Whenever  any  oath  or  affirmation  i# 
required  by  law  to  be  taken  before  a 
particular  court  or  officer,  the  same 
may  be  done  before  any  other  court  or 
officer  empowered  to  administer  oaths, 
unless  it  is  expressly  prohibited;  and 
when  no  court  or  officer  is  named  by 
whom  an  oath  may  be  administered  or 
affidavit  taken,  the  same  may  be  done 
by  any  court  or  officer  authorised  to  ad- 
minister oaths 


Insofar  as  we  are  able  to  find,  the  courts  in  this  state 
have  never  ruled  on  this  particular  question.  However,  in 
State  vs.  Jones  154  P.  378,  l.c.  380—381,  the  court  construed 
a statute  which  is  analogous  to  the  one  in  question.  In 
this  case  there  was  a provisioi  similar  to  the  one  In  question 
and  the  court  held  that  such  a provision  requiring  that  an 
oath  be  administered  before  certain  officers  in  no  way  precludes 
any  person  authorised  to  administer  oaths  from  administering 
same.  B\irtheracre , the  court  stated  that  it  is  the  taking 
of  the  oath  before  a properly  constituted  official  that  should 
entitle  it  to  weight  and  consideration  for  any  purpose  rather 
than  its  administration  by  a particular  designated  official. 

In  so  holding,  the  court  said! 


"The  second  assignment  of  error  is  based 
on  the  action  of  the  trial  court  in  refus- 
ing, on  motion  for  a new  trial  being  made 
by  appellant,  to  strike  from  the  record 
the  affidavits  of  the  ten  Jurors  of  the 
panel  before  which  the  defendant  was  tried, 
for  the  reason  that  the  same  were  sworn 
to  before  the  prosecuting  attorney,  deputy 
clerk  of  the  district  court,  and  chairman 
of  the  board  of  county  commies  loners— 
officers  of  Benewah  county.  It  is  contended 
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by  counsel  for  appellant  that  the 
affidavits  were  null  and  void  and 
should  not  have  been  considered  by 
the  trial  court  in  resisting  their 
motion  for  a new  trial.  The  question, 
therefore,  arises  whether  the  county 
officers  taking  there  oaths  are  authori- 
zed so  to  do,  and.  If  so,  can  such 
affidavits  be  used  before  the  trial 
court  as  counter  affidavits  in  opposi- 
tion to  a motion  for  a new  trial? 

Section  6056,  F.ev.  Codes,  provides! 

fAn  affidavit  to  be  used  before  any 
court.  Judge  or  officer  of  this  state, 
may  be  taken  before  any  Judge  or  clerk 
of  any  court,  or  any  Justice  of  the 
peace,  or  notary  public  in  this  state . ’ 

Section  19b3,  nev.  Codes,  provides: 

•livery  county  ofi  icer  and  every  justice 
of  the  i-eace  may  administer  and  certify 
oaths • ' 

It  is  insisted  by  counsel  for  appellant 
that  section  6055  is  a limitation  on 
section  1983,  and  that  no  affidavit  can 
be  used  before  any  court.  Judge,  or 
officer  of  this  state,  unless  it  be  taken 
by  the  officer  designated  in  the  former 
section.  These  two  sections  of  our 
statutes  have  never  been  construed  by 
this  court,  as  the  question  is  now  before 
us  for  the  first  time,  but  we  find  that 
they  were  taken  from  the  California  Codes, 
and  both  have  received  a construction  by 
the  Supreme  Court  of  that  state. 

In  the  case  of  Halle  v.  Smith,  128  Cal. 
415,  60  Pao.  1032,  it  was  insisted  that 
section  4118  of  the  Political  Code  of 
California  (which  corresponds  with  section 
1983,  Rev.  Codes),  gave  authority  to 
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officers  therein  enumerated  to  administer 
ana  certify  oaths  only  in  proceedings 
peculiar  to  their  own  department  or 
office , The  court  said  s 

’While  it  is  not  improbable  that  this  is 
what  the  framers  of  the  Code  meant,  still 
there  is  no  such  restriction  in  the  lan- 
guage used,  and  there  is  no  such  room 
given  for  the  play  of  construction  as 
would  warrant  this  court  in  overturning 
the  Judgment  by  taking  that  view.  Neither 
do  we  think  that  section  2012  of  the  Code  of 
Civil  Procedure  (which  corresponds  with 
section  6066,  Rev,  Codes)  excludes  all 
officers  except  those  therein  mentioned 
from  taking  affidavits  to  be  used  before 
a court,  * * * It  is  not  confined  to 
affidavits  to  be  used  before  a court  or 
Judge,  but  Includes  affidavits  to  be  used 
before  any  other  "officer  of  this  state"; 
and  we  think  that  this  section  and  all 
other  sections  of  the  same  Code  on  the 
subject  * * * are  all  cumulative,  and 
that,  where  a general  authority  is  given 
an  officer  to  "administer  and  certify 
oaths,"  that  authority  cannot  be  llzuited 
by  Judicial  construction  to  particular 
kinds  of  oaths •' 

Section  1983,  Rev,  Codes,  provides  in  ex- 
press terms  that  every  county  officer  and 
every  Justice  of  the  peace  may  administer 
and  certify  oaths.  An  ’oath'  being  a 
solemn  appeal  to  the  Supreme  Being  in 
attestation  of  the  truth  of  some  statement, 
and  an  outward  pledge  that  one’s  testimony 
is  given  under  an  inmediate  sense  of  res- 
ponsibility to  God,  it  would  seem  that  one 
taken  before  any  officer  authorised  under 
the  law  to  administer  it  would  have  the 
same  force  and  effect  as  if  taken  before 
an  officer  particularly  designated.  It 
is  the  taking  of  the  oath  before  a properly 
constituted  official  that  should  entitle 
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lt to  weight  and  consideration  for  any 
purpose,  rather  than  its  administration 
by  a particularly  designated  of- leer.” 


The  law  Is  well  settled  in  this  state.  Trie  words 
"take"  and  "subscribe"  are  interchangeable  when  referring 
to  someone  taking  an  oath.  In  State  ex  rel  Oott  v.  Fidelity 
& Deposit  Co.  of  Baltimore,  Maryland,  298  S.  W.  83,  l.c. 

90,  the  court  said: 


"The  ether  assignment  against  the  dis- 
tribution order  is  that  Judge  Estlll 
had  no  jurisdiction  to  make  it.  Thei-e 
are  two  points  under  this  head;  the 
first  being  that  the  record  merely  recites 
Judge  1 still  took  the  oath  of  office, 
when  he  qualified  as  judge  pro  tem., 
not  that  he  took  and  subscribed  the 
oath.  There  is  nothing  In  this  conten- 
tion. The  pertinent  part  of  section  2584, 

R.  S.  Mo.  1919,  is  that  the  special  judge 
'take  and  subscribe  the  same  oath  that 
the  Judge  of  probate  is  required  to  take.' 
(Italics  ours.)  The  regular  probate 
Judge  is  required  by  section  2543,  R.  S. 

Mo.  1919,  to  'take'  the  oath  prescribed 
by  the  Constitution  for  all  officers. 

Section  <3,  art.  14,  of  the  Missouri  Con- 
stitution says  'take  and  subscribe.' 

The  words  are  obviously  used  intercnangeably 
by  the  statutes  mentioned,  with  the  same 
meaning,  and  the  oruer  should  be  similarly 
interpreted.  At  least  It  can  be  said,  the 
use  of  the  word  'take'  In  the  order  does 
not  amount  to  an  affirmative  showing  that 
Judge  Estlll  did  not  subscribe  the  oath, 
and,  with  the  rocord  in  this  condition, 
the  law  presumes  he  complied  with  the 
statute  and  constitution.  State  v.  Allen 
267  Mo.  49,  57-8,  183  S.  W.  329." 


Apparently,  the  General  Assembly  in  enacting  this  pro- 
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vision  never  contemplated  that  the  words  "take  and 
file"  should  be  so  construed  as  to  reqiiire  a member 
of  this  Board  to  appear  before  the  Secretary  of  State 
and  no  other  officer  authorised  to  administer  oaths 
and  take  or  subscribe  to  the  oath  of  office,  but  that 
such  members  should  take  or  subscribe  to  an  oath  as  re- 
quired in  Section  13479,  supra,  before  any  officer 
authorized  to  administer  oaths  and  then  file  same  with 
the  Secretary  of  State.  Regardless  of  whether  or  not 
this  construction  is  correct,  it  is  lmriaterial  in  view 
of  Section  1721,  supra,  and  the  holding  in  State  v.  Jones, 
supra. 


CONCLUSION 


Therefore,  it  1b  the  opinion  of  this  department  that 
members  of  the  Board  of  Nurse  Examiners  may  take  or  sub- 
scribe to  an  oath  of  office  as  required  in  Section  13479, 
supra,  before  any  person  authorized  to  administer  oaths 
in  this  state,  and  they  art  then  required  to  file  the 
same  with  the  Secretary  of  State  as  provided  in  Section 
13479,  supra. 


Respectfully  submitted. 


AUBREY  r.  HAMMETT,  JR. 

Assistant  Attorney  General 

APPROVED* 


W.  J.  BtME 

(Acting)  Attorney  Oeneral 
ARHiRT 


SCHOOLS: 


Children  of  employees  of  the  Confederate.  Soldiers'  Home 
are  entitled  to  be  sent  by  the  local  rural  school  district 
to  a high  school  district,  and  local  district  must  pay 
any  deficit  in  tuition. 


November  7,  1939 


Honorable  A.  T,  brought on, 
President,  board  of  Trustees 
Confederate  soldiers*  Hob*, 
State  Auditor's  Office, 
Jefferson  City,  Missouri, 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
November  3d,  wherein  you  make  the  following  request: 

"In  behalf  of  the  board  of  Trustees 
of  the  Confederate  ~*oldiers'  home  of 
Missouri,  near  Higginsville,  I submit 
the  following  statement  of  facts,  with 
the  request  that  you  furnish  me  a 
written  opinion  in  accordance  there- 
with: 

"The  Confederate  ^ldiers'  Home  of 
Missouri  is  located  in  Long  Grove 
ochool  District  No,  28,  of  Lafayette 
County,  fciissouri.  The  Long  Grove 
ochool  J-d strict  No,  28  does  not  main- 
tain a high  school.  Certain  children 
of  employees  of  the  Confederate  solders ' 

Home  of  Missouri  have  completed  the 
work  in  the  highest  grade  offered  by 
said  Long  Grove  ochool  District  No.  28, 
and  are  eligible  to  attend  high  school 
in  a district  having  an  approved  high 
school,  where  one  or  more  higher  grades 
is  offered. - 

"The  Long  Grove  bchool  District  No,  28 
adjoins  the  Kigginsville  School  District 
which  does  maintain  a high  school. * The 
per-pupil  cost  in  maintaining  the  Higgins- 
ville  High  bchool  for  a school  year  is 
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pSO.OO,  ,*.50.00  of  #iich  said  amount 
la  paid  by  the  otate  of  klssouri  as 
provided  by  law,  the  balance,  or  ,-30.00, 
of  such  per-pupll  coat  la  to  be  paid 
by  the  district  of  which  said  pupils 
are  residents. 

"There  are  at  present  three  pupils  attend- 
ing the  hoggin svi lie  High  School  who, 
together  with  their  parents,  are  and 
have  been  residents  of  the  Long  Grove 
-chool  Li strict  Ho.  28  from  four  to  six 
years.  The  Board  of  Lirectors  of  the 
Long  Grove  School  district  Ko.  28  refuse 
to  pay  the  additional  amount,  over  and 
above  *>tate  aid,  or  $30.00  per-pupll 
for  each  school  year,  contending  that 
they  are  not  liable  for  such  additional 
per-pupll  coat  by  reason  of  the  Ihct 
that  the  parents  do  not  vote  or  pay 
taxes  in  said  Long  Grove  school  LI strict 
No.  28. 

"All  the  children  of  school  age  residing 
at  the  Confederate  soldiers'  Home  have 
been  enumerated  by  the  Long  Grove  o chool 
.District  No.  28  for  Btate  aid  for  many 
years.  It  Is  our  contention  that  the 
parents  and  pupils  above  mentioned  are 
residents  of  the  Long  Grove  school 
district  No.  28  regardless  of  the  fact 
that  the  parents  do  not  vote  or  pay  tax 
In  said  district,  and  that  said  district 
is  liable  under  the  law  for  the  payment 
of  any  amount,  over  and  above  Btate  aid, 
to  the  Hlgginjville  school  District  where 
such  children  are  now  attending  high 
school.” 

The  pertinent  part  of  ejection  16,  Laws  of  Missouri, 
1935,  page  351,  is  as  follows: 

"The  board  of  directors  of  each  and 
every  school  district  in  this  state  that 
does  not  maintain  an  approved  high  school 
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offering  work  through  the  brelfth  grade 
shall  pay  the  tuition  of  each  and  every 
pupil  resident  therein  who  has  completed 
the  work  of  the  highest  grade  offered  In 
the  school  or  schools  of  said  district 
and  attends  an  approved  high  school  In 
another  district  of  the  same  or  an 
adjoining  county,  or  an  approved  high 
school  maintained  in  connection  with  one 
of  the  state  institutions  of  higher 
learning,  where  work  of  one  or  more 
higher  grades  is  offered;  ******* 

Noting  that  the  statute  uses  the  expression,  "every 
pupil  resident  therein,"  we  shall  consider  your  question  from 
the  standpoint  as  to  what  is  meant  by  "resident  therein." 

In  the  decision  of  Clarence  pedal  school  District 
v.  School  District  Mo.  67,  541  Mo.  178,  on  reversing  a decision 
of  the  lower  court,  stated  in  effect  that  the  sending  district 
was  obligated  to  pay  any  deficit  in  the  tuition  over  and  above 
*>50.00  that  Section  16a  gives  in  the  form  of  aid,  providing 
that  it  did  not  cause  the  sending  district  to  become  indebted 
beyond  the  limits  as  contained  in  Section  12,  article  X,  of  the 
Constitution  of  Missouri.  In  the  decision  of  State  ex  rel. 
Burnett  v.  school  District,  335  Mo.  803,  the  decision  is  to  the 
effect  that  the  district  which  sends  the  children  to  the  high 
school  is  entitled  to  the  state  aid  itself  and  not  the  receiving 
district. 


r£he  question  as  to  whether  or  not  the  children  of 
the  employees  of  the  Confederate  Soldiers'  Heme  are  bona  fide 
residents  of  the  Long  Grove  School  Dlstrlot  Ho.  28  of  Lafayette 
County,  Missouri,  is  largely  a question  of  fact.  We  herewith 
offer  decisions  of  our  courts  which  have  had  this  question  be- 
fore them: 


In  the  decision  of  school  District  v.  Matherly,  84 
Mo.  *pp.  140,  1.  c.  142,  the  court  said: 

"In  our  opinion,  to  entitle  one  to  school 
privileges  for  his  children  in  the  public 
schools  he  must  bona  fide  reside  within 
the  school  district.  Coming  temporarily 
within  the  district  to  reside  during  the 
scholastic  year,  for  the  purpose  of 
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sending  children  to  the  school  of  that 
district  can  not  be  allowed.  If  this 
defendant  has  such  right,  then  all  other 
citizens  of  Nodaway  county,  outside  of 
Barnard,  hare,  of  course,  the  same  right, 
The  result  would,  therefore,  be  that 
that  district  could  be  called  upon  to 
support  schools  for  the  benefit  of  other 
distinct  communities*  This  was  not  con- 
templated by  the  statute*  htate  v* 

School  Dist* , 55  Neb*  317)  Gardner  ▼* 

Board  of  Education,  5 Dak*  269* 

"If  one  living  outside  a school  district 
desires  the  free  school  privileges  of 
another  district,  he  must  abandon  his 
old  residence  and  go  into  the  other 
district  with  the  intention  to  become 
a resident  therein  and  to  subject  him- 
self to  all  the  burdens  and  duties  of 
other  citizens  residing  there,  *A  tem- 
porary removal  of  a person  for  the  sole 
purpose  of  educating  his  children,  with- 
out an  Intention  of  abandoning  his  usual 
residence,  and  with  the  intention  of  re- 
turning thereto  when  his  purpose  has  been 
accomplished,  will  not  constitute  such 
a change  of  residence  as  would,  under  the 
law,  entitle  him  to  vote  at  his  temporary 
abode* * Hall  v«  ^choenecke,  128  Mo*  661, 
Nor  would  such  removal  entitle  him  to  free 
tuition  for  his  children* 

"Defendant  has  cited  us  to  the  case  of 
Gtate  ex  rel*  v«  -mi th,  64  Mo*  *pp*  315* 

It  is  not  applicable*  The  question  there 
was  as  to  the  performance  of  the  duty  of 
the  school  clerk  in  taking  the  enumeration 
of  school  children  to  the  end  that  it 
might  be  determined  whether  there  was  a 
sufficient  number  of  negro  children  to 
^authorize  a school  for  them*  ^he  complain- 
ant in  that  case  wanted  a negro  school 
maintained  for  the  year  1894*  ^ counting 

his  children  there  was  a sufficient  number, 
by  omitting  them  there  was  not.  He  had 
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moved  his  family  outside  the  district 
and  to  all  appearances  had  abandoned  his 
residence.  He  claimed  he  had  an  inten- 
tion of  returning,  but  of  this  the  clerk 
was  uninformed  and  he  rightly  omitted 
their  names  from  the  enumeration  list. 

On  the  general  subject  of  residence,  on 
the  point  made  that  defendant  was  yet  a 
citizen  of  the  district  in  which  his 
farm  was,  see  State  ex  rel.  v.  banta, 

71  Uo.  App.  52.* 

And  again  in  the  decision  of  Northern  McCaw,  189 
Mo.  App.  582,  1.  c.  563,  various  cases  are  discussed  which  bear 
on  the  question  as  follows i 

"In  the  case  of  Charlton  County  v. 

Moberly,  59  Ho.  258  1.  c.  242,  245, 
we  find  the  law  declared  as  follows t 
'If  a married  man  has  two  places  of 
residence  at  different  times  of  the 
year,  that  will  be  deemed  his  domicile 
which  he  himself  selects  or  describes 
or  deems  to  be  his  home,  or  which 
appears  to  be  the  centre  of  his  affairs, 
or  where  he  votes  or  exercises  the  right 
and  duties  of  a citizen. ' 


"The  fact  that  the  family  lived  for 
several  months  in  the  summer  on  the  farm 
would  make  the  city  of  Kolia  none  the 
less  plaintiff's  domicile  or  place  of 
residence.  (Hall  v.  -choeneeke,  128 
Mo.  661,  31  ».  97.) 

"The  only  residence  this  record  dis- 
closes that  this  plaintiff  had  prior 
to  moving  to  Holla  was  upringfield, 
Missouri,  and  he  certainly  offered  suf- 
ficient evidence  that  he  abandoned  the 
Springfield  home.  And  the  fact  that 
the  wife  and  children  stayed  on  her  farm 
from  July  until  September — when  plaintiff 
established  his  home  in  Kolia— is  not 
convincing  that  he  established  his  family 
home  on  a farm— a place  he  did  not  own. 
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The  use  and  occupancy  of  the  Holla  hab- 
itation clearly,  under  subdivision  sev- 
enteen of  seotlon  8057,  Revised  Statutes 
1909,  fixed  that  as  his  permanent  abode* 

Hie  fact  that  the  personal  property  on 
the  farm  was  assessed  In  the  Hlrshe 
School  District  falls  short  of  fixing 
plaintiff's  domicile  In  that  district* 

( State  ex  rel*  Brown  v*  Hamilton,  202 
Mo*  1*  o*  586,  100  S,  W.  609.)  It  Is 
established,  we  think,  that  he  abandoned 
his  Springfield  home  and  began  to  be  a 
bona-fide  resident  of  Rolls  In  September, 

1913,  bringing  himself  within  the  rule 
declared  In  the  case  of  Barnard  school 
District  v*  Katherly,  84  Mo*  App.  140 
(which.  It  may  be  observed,  has  been  be- 
fore the  appellate  courts  of  this  State 
three  different  times*  90  Mo*  App,  405; 

10 3 ko*  *pp*  537,  76  W,  1109).  The 
evidence  In  that  case  as  to  residence 
was  far  less  convincing  than  Is  the  evi- 
dence here,  and  it  was  finally  decided 
in  defendant's  favor,  the  defendant  in 
that  case  occupying  thg  same  position  as 
plaintiff  In  our  oase* 

There  are  other  decisions  which  might  throw  light 
on  the  question  but  we  believe  that  the  quotations  from  the 
above  are  sufficient  to  decide  the  question  . 

It  Is  our  opinion  that  even  though  the  parents  of 
the  children  in  question  do  not  pay  taxes  or  vote  In  Long  Grove 
school  District,  yet  the  same  would  not  prevent  them  from  the 
privilege  of  sending  their  children  to  the  Higginsvllle  School 
District  In  order  that  they  may  attend  high  school*  You  state 
in  your  letter  that  the  employees  have  lived  at  the  Confederate 
soldiers'  Home  five  or  six  years*  The  test  appears  to  be  as 
to  whether  or  not  parents  of  the  children  in  question  are  tem- 
porarily residing  In  the  district  for  the  purpose  of  educating 
their  children  without  becoming  bona  fide  residents  and  with 
the  Intention  of  returning  to  their  original  districts  or  homes 
after  the  children  have  received  their  education* 
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Having  lived  In  the  district  for  five  or  more  years, 
and  evidently  with  no  Intention  of  leaving  the  district  un- 
less the  parents  lose  their  position  or  resign,  we  are  of  the 
opinion  that  they  are  bona  fide  residents  of  such  district 
and  are  entitled  to  have  the  children  sent  to  the  Hlgglnsville 
High  School  and  the  sending  district  pay  any  deficit  In  the 
tuition  for  such  children.  . 

He  think  your  situation  is  analogous  to  persons  who 
live  In  the  state  Capital  and  bring  their  children  and  place 
them  in  the  public  schools  of  Jefferson  City.  They  are  un- 
doubtedly residing  in  Jefferson  City  the  length  of  time  they 
intend  to  reside  and  the  mere  fact  that  they  may  vote  or  pay 
taxes  in  some  other  county  would  not  compel  them  to  pay  tuition 
if  their  children  attend  the  Jefferson  City  High  School. 


Respectfully  submitted. 


OHLIViiii  w.  NOLL Jt 

assistant  attorney-general 


OWN : LX} 


At£  hOVi^D: 


fcJ.  j.  alkhk 

(Acting)  Attorney-General 


Supplemontiw  Opinion  of  November  7,  1939  - OpinsLon  Jteque  3b  No.  628 


Honorable  a.  T.  Broughton, 
President,  Board  of  Trustees 
Confederate  Coldlers*  Homo* 
utate  auditor’s  Office, 
Jefferson  City,  Missouri. 


Since  rendering  you  an  opinion  on  November  7th* 

relative  to  the  children  of  employees  of  the  Confederate 
Soldiers’  Home  of  Missouri  being  entitled  to  attend  tho 
Elgglnsville  High  School,  another  case  supporting  the 
conclusion  and  view  which  I expressed  in  that  opinion*  is 
that  of  State  ex  rel.  v,  Clymer,  164  Mo * App.  671*  1,  c. 
680,  which  held  as  follows: 


’’An  instructive  case  is  State  v. 
->elleck*  107  N.  W,  1022*  In  that 
case  the  Governor  and  the  Super in- 
tendent  of  Schools  of  the  state 
applied  for  writ  of  mandamus  to  com- 
pel the  board  of  education  of  the 
school  district  of  Lincoln,  tho 
capital  of  the  state,  to  permit 
their  children  to  attend  school 
without  the  payment  of  tuition*- 
As  to  the  Governor,  the  Constitu- 
tion of  Nebraska,  as  ours,  required 
him  to  reside  at  the  seat  of  govern- 
ment during  his  term  of  office. 
There  was  no  such  provision  as  to 
the  school  superintendent*  Both 
of  the  state  officers  maintained 
their  legal  residences  at  their 
former  homes,  v/hich  were  not  in  the 
city  of  Lincoln.  The  court  held 
that  their  children  we  re  entitled 
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to  attend  the  schools,  and  that 
the  word  'reside,'  contained  in 
their  statute,  as  it  originally 
existed,  would  not  neoesearily  be 
construed  to  mean  a legal  residence 
as  distinguished  from  actual  inhab- 
ltance,  ana  that  the  true  test  was 
the  motive  or  intention  of  the 
parents  when  they  took  up  their  abed# 
in  the  school  district.  ana  if  the 
family  or  the  person  or  persons 
having  legal  custody  and  control  of 
children  of  school  age,  removed  to 
and  lived  in  a school  district, 
principally  from  other  motives  than 
obtaining  the  privilege  of  the 
schools  for  their  children,  even 
though  their  stay  in  the  school 
district  is  not  expected  to  be  per* 
manent,  their  children  should  not  be 
deprived  of  school  privileges  while 
so  living  in  the  dlstrlot.  On  the 
other  hand,  if  the  removal  is  to  the 
school  dlstrlot  for  the  purpose  of 
obtaining  the  advantages  of  the 
school,  without  expense  to  the  family, 
the  school  authorities  may  protect 
the  district  from  such  imposition. 

To  the  same  effect  is  School  District 
v.  watherly,  84  Mo.  app.  140.* 

t lease  consider  the  above  ease  as  part  of  the 
as  it  appears  to  be  directly  dn  point. 


Respectfully  submitted. 


OLLIVAR  W.  NOLAN 
Assistant  attorney- (fen oral 


FUNDS:  State  Treasurer  entitled  to  transfer  only  that 
part  of  Grain  Inspection  Fund  under  Sec.  13360, 
R.  S.  Mo.  1929,  which  is  in  excess  of  $30,000. 


August  17,  1939 


Honorable  J.  W.  Buffington 
State  Warehouse  Com  issioner 
Jefferson  City,  Missouri 


Dear  Mr.  Buffington: 


We  wish  to  acknowledge  your  letter  of  August  14th 
wherein  you  state  as  follows: 

"Section  13360,  Missouri  Revised  Statutes, 
1929,  provides  that  all  fees  and  money 
receipts  earned  by  the  Grain  Department 
and  paid  into  the  State  Treasury  monthly 
are  and  stand  reappropriated  as  a special 
fund  of  the  Grain  Department,  and  at  the 
end  of  each  biennium  all  such  funds  remain- 
ing in  the  hands  of  the  Treasurer  in  excess 
of  #30,000  should  be  transferred  to  general 
revenue. 

"There  is  a Session  Act,  Laws  1933,  Page 
415,  relative  to  the  transfer  of  the  funds 
of  numerous  departments  of  the  State  which 
receive  receipts  by  way  of  fees,  wherein 
such  session  act  the  balance  remaining  in 
such  special  funds  at  the  end  of  each  biennium 
is  transferred  to  general  revenue. 

"If  the  Session  Act  is  held  to  apply  to  the 
Grain  Department,  then  some  confusion  arises 
as  to  Just  what  was  intended  by  the  Session 
Act  with  relation  to  the  Grain  Department's 
funds. 

"At  the  end  of  the  1937-1938  biennium  the 
Grain  Department  had  to  its  credit  which  by 
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the  statute  had  been  reappropriated  to 
it,  the  sum  of  $49,121.46  which  the  Treasurer 
_ proposes  to  transfer  on  or  about  august  20th 
next  to  general  revenue.  My  contention  is 
that  the  Treasurer  is  entitled  to  transfer 
only  that  part  of  such  fund  which  is  in  ex- 
cess of  $30,000. 

"Will  you  kindly  give  me  your  opinion  on  this 
issue  at  your  very  earliest  convenience?" 

Under  date  of  November  17,  1937,  this  department 
rendered  an  opinion  to  Honorable  Robert  W.  Winn,  State  Treasurer, 
wherein  it  was  held  that  the  Grain  Inspection  Fund,  together 
with  fifty-two  other  State  funds,  would  at  the  end  of  the  bi- 
ennium, assuming  all  warrants  on  same  had  been  discharged,  be 
required  to  transfer  and  place  to  the  oredit  of  the  ordinary 
revenue  fund  of  the  State  Treasury  the  unexpended  balances  re- 
maining in  said  funds. 

The  conclusion  above  reached  was  bottomed  upon  our 
interpretation  of  Laws  of  Missouri,  1933,  Section  1,  page  415, 
whioh  provides  in  part  as  follows: 

"All  fees,  funds  and  moneys  from  whatso- 
ever source  reoeived  by  any  department, 
board,  bureau,  commission,  institution, 
official  or  agency  of  the  state  government 
by  virtue  of  any  law  or  rule  or  regulation 
made  in  accordance  with  any  law,  shall,  by 
the  official  authorized  to  receive  same, 
and  at  stated  intervals,  be  plaoed  in  the 
state  treasury  to  the  oredit  of  the  particu- 
lar purpose  or  fund  for  which  collected, 
and  shall  be  subject  to  appropriation  by 
the  General  Assembly  for  the  particular  pur- 
pose or  fund  for  whioh  collected  during  the 
biennium  in  whioh  collected  and  appropriated. 

The  unexpended  balence  remaining  in  all  such 
funds  (except  such  unexpended  balance  as  may 
remain  in  any  fund  authorized,  collected  and 
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expended  by  virtue  of  the  provisions  of 
the  Constitution  of  this  State),  shall  at 
the  end  of  the  biennium  and  after  all  war- 
rants on  same  have  been  discharged  and  the 
appropriation  thereof  has  lapsed,  be  trans- 
ferred and  plaoed  to  the  credit  of  the 
ordinary  revenue  fund  of  the  state  by  the 
state  treasurer." 

Tou  state  that  at  the  end  of  the  1937-1938  biennium 
the  Grain  Department  had  to  its  credit  the  sum  of  $49,121.46, 
which  the  Treasurer  proposes  to  shortly  transfer  to  the 
general  revenue.  Tour  contention  is  that  the  Treasurer  is 
entitled  to  transfer  only  that  part  of  such  fund  which  is  in 
excess  of  #30,000.00,  in  view  of  Section  13360,  R.  S.  Mo. 

1929,  which  provides  in  part  that: 

"All  fees  collected  shall  be  turned  into 
the  state  treasury,  and  all  fees  so  turned 
into  the  state  treasury  from  the  inspection 
and  weighing  of  grain  are  hereby  re-appro- 
priated  to  the  warehouse  commissioner  for 
the  purpose  of  paying  all  salaries  and  ex- 
penses necessary  for  inspecting  and  weighing 
grain,  and  paying  all  other  expenses  incurred 
in  the  administration  of  the  department.  * * * 
Provided,  however,  that  at  the  end  of  each 
biennial  period  all  money  remaining  in  said 
fund  in  exoess  of  thirty  thousand  dollars 
shall  be  transferred  by  the  state  treasurer 
into  and  become  a part  of  the  general  revenue 
fund." 

It  is  a well  established  rule  of  statutory  construction 
that  the  primary  rule  is  to  determine  the  intent  of  the  Legis- 
lature in  enacting  a statute  (State  ex  rel.  American  Asphalt 
Roof  Corp.  v.  Trimble,  44  S.  W.  (2d)  1103,  329  Mo.  495),  and 
to  give  effeot  to  such  legislative  intent  (State  ex  rel. 
Lentine  v.  Board  of  Health,  65  S.  W.  (2d)  943,  334  Mo.  220). 

In  order  to  arrive  at  the  intent  of  the  Legislature  in 
the  passage  of  the  Session  Act,  we  have  undertaken  an  examine- 
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tion  of  the  statutory  provisions  applicable  to  all  boards, 
bureaus,  departments,  commissions,  etc.,  with  respeot  to 
the  disposition  of  fees  and  receipts  collected  by  each  of 
them,  and  have  found  that  all  are  required  to  turn  over 
their  respective  receipts  into  the  State  Treasury,  where 
such  fees  and  receipts  are  set  up  as  a particular  fund  to 
the  agenoy  paying  in  such  receipts. 

It  is  obvious,  therefore,  that  the  portion  of  the 
Session  iiCt  from  its  beginning  down  to  the  word  "collected1' 
in  the  eighth  line,  which  provides  for  payment  of  fees  into 
the  treasury  to  the  credit  of  each  respective  fund,  is  need- 
less and  unnecessary  to  the  Act. 

Examination  further  reveals  that  seven  of  such 
agencies  are  required  to  pay  their  respective  receipts  into 
the  treasury  and  it  is  direotly  credited  to  the  general 
revenue  fund.  Here,  again,  the  provision  in  the  Session 
Act  as  to  transfer  of  funds  to  general  revenue  is  needless 
as  to  those  agencies  having  such  provision  prior  to  the 
passage  of  the  Session  Act. 

The  remaining  agencies,  however,  save  and  except  the 
Grain  Department . had  no  provision  of  any  kind  for  transfer 
of  funds  from  each  agency's  special  fund  to  general  revenue 
at  the  end  of  the  biennium.  The  Grain  Department,  under 
Section  13360,  supra,  it  is  to  be  noted,  is  required  to  turn 
over  to  the  State  Treasury  all  of  its  receipts  which  stand 
reappropriated  for  operating  costs  of  the  department,  and 
at  the  end  of  each  biennium  there  stands  reappropriated  to 
the  department  by  legislative  aot  any  and  all  of  the  depart- 
ment's receipts  for  the  biennium  remaining  in  such  fund  up 
to  and  including  the  amount  of  $30,000.00,  and  transfer  is 
provided  for  to  general  revenue  for  any  amount  remaining  in 
the  department's  fund  in  excess  of  $30,000.00. 

It  is  readily  evident,  therefore,  that  the  purpose 
and  intent  of  the  lawmakers  in  enacting  the  Session  Aot  was 
to  provide  for  transfer  of  funds  from  the  special  fund  to 
the  general  revenue  fund  with  respect  to  those  agencies  which, 
up  to  the  time  of  the  enactment  of  the  Session  Act,  didn't 
have  any  provision  for  such  transfer  of  funds. 
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The  courts  hare  frequently  held  that  statutes  should 
reoeiTe  a sensible  construction,  such  as  will  effect  the 
legislative  intention,  and  if  possible  so  as  to  avoid  an 
unjust  or  absurd  conclusion.  State  ex  rel.  i'osely  v.  Lee, 

5 S.  W.  (2d)  83,  319  Mo.  976. 

It  is  apparent  that  the  Legislature  having  already 
made  provision  for  the  transfer  of  the  funds  of  the  Grain 
Department,  and  what  was  to  be  transferred,  it  certainly 
couldn't  reasonably  be  said  that  the  Session  Act  was  intended 
to  be  applied  to  said  department.  The  Grain  Department  is 
as  muoh  an  exception  to  the  Session  Aot  as  are  those  State 
agencies  referred  to  where  no  provision  for  transfer  of  funds 
was  needed  at  all. 

Let  us  assume,  however,  for  the  basis  of  argument, 
that  some  confusion  does  exist  as  to  the  intention  of  the 
Legislature  by  adoption  of  the  Session  Act. 

It  is  beyond  contradiction  that  Section  13360  is  a 
special  statute  applying  specially  to  a particular  depart- 
ment  of  the  State  with  provision  as  to  the  disposition  of 
its  funds  at  the  end  of  a biennium,  special  and  pecculiar 
to  itself,  and  totally  unlike  the  provision  of  any  other 
3tate  agency.  On  the  other  hand,  it  goes  without  contradic- 
tion that  the  Session  Act  is  a general  law  purporting  to 
apply  to  all  boards,  bureaus,  commissions , etc.,  of  the  State 
government. 

In  the  oase  of  State  v.  Imhoff,  238  S.  ’V.  122,  1.  c. 
125,  the  oourt  in  discussing  when  a special  aot  will  be  held 
to  be  excepted  from  the  provisions  of  a general  act  on  the 
same  subject,  said: 

"We  have  said,  not  once,  but  a number  of 
times,  that. where  there  are  two  acts,  and 
the  provisions  of  one  have  special  applica- 
tion to  a particular  subject  and  the  other 
is  general  in  its  terms,  and  if  standing 
alone  would  inolude  the  same  matter  and  thus 
conflict  with  the  special  act,  then  the  lat- 
ter must  be  construed  as  excepted  out  of  the 
provisions  of  the  general  act,  and  hence  not 
affected  by  the  enactment  of  the  latter." 
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Thus,  even  assuming  that  there  was  confusion  between 
the  general  and  speoial  law,  the  latter  would  be  construed 
as  an  exception,  and  hence  the  Grain  Department  not  affected 
by  the  Session  Act. 

Laws  of  Missouri,  1933,  Section  1,  page  415,  supra, 
further  provides  that  an  exception  is  made  as  to  gifts, 
grants,  etc.,  as  follows: 

” * * * provided,  that  in  the  case  of 
state  educational  institutions  there  is 
excepted  herefrom,  gifts  or  trust  funds 
from  whatever  source;  appropriations, 
gifts  or  grants  from  the  Federal  Govern- 
ment, private  organizations  and  individuals; 
funds  for  or  from  student  activities,  farm 
or  housing  activities,  and  other  funds  from 
which  the  whole  or  some  part  thereof  may  be 
liable  to  be  repaid  to  the  person  contribut- 
ing the  same,  and  hospital  fees;  all  of 
which  excepted  funds  shall  be  reported  in 
detail  quarterly  to  the  Governor  and  biennially 
to  the  General  Assembly.” 

The  argument  might  be  presented  that  by  reason  of  the 
above  exceptions,  the  3ession  Act  impliedly  repeals  the  statute 
However,  it  has  long  been  a rule  of  statutory  construction  that 

"Repeals  by  implication  are  not  favored. 

It  is  our  duty  to  harmonize  and  preserve 
the  whole  body  of  the  law,  when  we  can.” 

Decker  v.  Deimer,  129  S.  W.  93A. 

Furthermore,  implied  repeal,  or  repeal  by  necessary  im- 
plication doesn’t  arise  merely  oy  reason  of  conflict  between 
a speoial  and  general  law.  Such  rule  is  illustrated  in  State 
v.  Imhoff,  supra,  1.  c.  125,  as  follows: 

"In  the  absence  of  any  words  in  the  enact- 
ment of  section  4944  declaratory  of  a legis- 
lative purpose  to  repeal  all  former  acts 
prescribing  the  manner  in  which  propositions 
other  than  constitutional  amendments  are  to 
be  submitted  to  the  people,  the  effect,  if  any. 
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of  the  adoption  of  said  section  upon  sec- 
tion 13165  must  be  by  implication;  it  being 
necessary  that  there  be  present  in  the  later 
act  suoh  declar  tory  words  or  some  other 
equally  cogent  evidenoe  of  a purpose  on  the 
part  of  the  Legislature  to  repeal  the  earlier 
section  in  the  adoption  of  the  later.  Cases 
illustrative  of  the  rule  requiring  such  words 
or  the  presenoe  of  such  an  intention  are  found 
in  the  interpretation  of  acts  prescribing  a 
form  of  ballot  in  a particular  case  in  an 
election  for  the  organization  of  a village, 
the  establishment  of  a high  school  district, 
or  the  issuance  of  bonds  of  a county,  in  each 
of  which  cases  it  was  held  that  the  acts  es- 
pecially applicable  thereto  were  not  repealed 
by  subsequent  general  lav/s,  which  prescribed 
a form  of  ballot  other  than  that  required  by 
the  particular  statute." 

It  is  to  be  noted  that  the  exceptions  in  the  Session 
Act  refer  to  the  fees,  funds,  and  moneys  received  by  any 
department,  board,  etc.,  by  virtue  of: 

* * * * any  iaw  or  rule  or  regulation  made  in 
accordance  with  any  law  * * *." 

The  first  exception  relates  to  funds  controlled  by  the 
Constitution,  since  no  legislative  act  can  supersede  the 
Constitution. 

The  second  exception  relates  to  gifts,  grants  and  trust 
funds.  Sifts  and  grants  being  voluntary  contributions,  and 
not  arising  by  virtue  of  "any  law  or  rule  or  regulation  made 
in  accordance  with  any  law,"  it  is  obvious  that  this  excep- 
tion was  included  by  the  Legislature  so  that  no  false  con- 
struction could  be  placed  upon  the  Act  by  anyone  who  might 
desire  to  include  gifts,  etc.,  as  coming  within  the  terms 
"funds,  and  moneys"  set  forth  in  the  Act.  Thus,  the  Legis- 
lature guarded  against  any  such  contingency  by  expressly 
excluding  funds  that  cane  to  a department  by  voluntary  action 
and  not  by  law. 
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Another  important  rule  of  statutory  construction 
is  illustrated  in  the  case  of  State  ▼.  Fulks,  296  Vo.  1,  c. 

626,  wherein  the  court  declares  that: 

"'Mfhere  there  is  one  statute  dealing  with 
a subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
subject  in  a more  minute  and  definite  way, 
the  two  should  be  read  together  and  har- 
monized, if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  policy; 
but  to  the  extent  of  any  necessary  repugnancy 
between  them,  the  special  will  prevail  over 
the  general  statute.1* 

It  is,  therefore,  reasonable  to  conclude  that  the 
Legislative  intent  in  the  Session  Act,  if  it  was  intended 
at  all  to  cover  the  Grain  Department  therein,  was  to  apply  it 
to  that  part  of  the  Grain  Department* s funds  for  which  trans- 
fer had  been  provided,  to-wlt,  the  unexpended  balance  or 
remainder  of  funds  in  excess  of  #30,000.00. 

To  oonstrue  the  Session  Act  accordingly  is  to  harmonize 
it  with  the  stutute,  which  the  law  declares  should  be  done,  if 
possible,  luanifestly,  it  is  not  only  possible  here,  but 
logical,  if  the  first  principles  in  statutory  construction  are 
to  be  adhered  to  in  giving  the  benefit  of  the  doubt  to  harmoniz- 
ing the  law  rather  than  repugnanoy. 

The  strongest  point  that  might  be  presented  here  as 
to  possible  conflict  between  the  Session  Act  and  the  statute 
is  that  the  one  or  earlier  law  expressly  providing  for  trans- 
fer of  the  Grain  Department's  funds  in  excess  of  #30,000.00, 
might  be  assumed,  by  reason  of  the  latter,  or  Session  Act,  to 
have  been  intended  by  the  Legislature  to  be  transferred  along 
with  the  excess. 

The  case  of  State  ex  rel.  Kellog  v.  Treasurer,  41  Ko. 

16,  is  peculiarly  applicable  to  the  situation  here.  In  that 
oase  the  Legislature  by  an  Act  in  1863  created  a special  fund 
called  the  "Union  Filitary  Fund,"  consisting  of  all  the  money 
derived  from  the  United  States  in  connection  with  the  State's 
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expense  arising  out  of  the  Civil  War.  By  the  Act  of  1865  it 
was  provided  that  such  fund  be  devoted  to  the  above  purposes. 

By  the  -ct  of  1867  the  Legislature  provided  that  the  money 
received,  or  to  be  received  from  the  United  States  Government 
should  first  be  devoted  to  other  ] urposes  than  the  payment  of 
war  expenses. 

The  defendant  treasurer  elected  to  stand  on  the  latter 
Act  and  declined  to  pay  military  bonds,  whioh  constituted  war 
expense,  on  the  assumption  that  the  latter  Act  *as  in  conflict 
with  the  former  .act,  and  hence  the  latter  act  prevailed. 

In  the  instant  case  the  Legislature  by  statute  created 
a special  fund  called  the  "Grain  Inspection  and  Weighing  Fund" 
consisting  of  fees  or  receipts  received  from  inspecting  and 
weighing  grain,  and  provided  that  all  such  fees  should  be  de- 
voted to  the  expenses  of  operation,  save  and  except  the  excess 
over  4)30,000.00  remaining  in  said  funa,  which  excess  only  was 
to  be  transferred  to  general  revenue. 

So  far  as  the  above  outline  of  facts  is  concerned,  the 
two  oases  are  closely  alike  in  principle  as  to  facts,  and 
presumably  one  could  take  a like  position  in  the  instant  case 
as  the  defendant  in  the  Kellog  case,  and  urge  "implied  repeal" 
on  the  assumption  that  the  Legislature  intended  by  the  Se  sion 
Act  to  transfer  the  $30, 000.00,  whereas  the  statute  reserved 
it  in  the  Grain  Fund. 

In  the  Kellog  case,  the  court  considered  the  defendants 
position  that  all  of  the  fund  should  be  devoted  to  the  school 
purposes,  and  the  balance  left,  if  any,  to  military  bonus  in 
derogation  of  the  provisions  of  the  earlier  act,  held  to  the  con- 
trary by  harmonizing  the  two  ects  and  thereby  removing  the  ap- 
parent conflict.  The  court  in  its  holding  construed  the  second 
Act  to  mean  that  the  bonds  should  be  first  paid  in  accordance 
with  the  former  law  and  that  the  latter  Act  dealt  only  with  the 
excess  of  the  funds  remaining. 

So  in  the  instant  case  the  two  laws  can  and  should  be 
harmonized  to  the  end  that  the  Session  .4.ot  wasn't  intended  to 
deal  with  the  $30,000.00  already  made  a part  of  the  Grain  Fund 
by  statute,  or  former  law,  but  only  with  the  excess  of  the  funds 
over  and  above  such  amount. 
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The  language  of  the  court  as  to  statutory  construction 
in  the  Kellog  case,  supra,  is  particularly  applicable,  1.  c,  25 

"The  rule  of  construction  which  has  been 
laid  down  on  unquestionable  authority,  as 
applicable  to  a case  of  this  kind,  is,  that 
. * ’Alien  the  mind  of  the  legislator  has  been 
turned  to  the  details  of  the  subject,  and  he 
has  acted  upon  it,  a subsequent  statute  in 
general  terms,  or  touching  the  subject  in  a 
general  manner,  and  not  expressly  contradict- 
ing the  original  act,  shall  not  be  considered  as 
intended  to  affect  the  more  particular  or  posi- 
tive previous  provision,  unless  it  is  absolutely 
necessary  to  give  the  latter  act  suoh  a con- 
struction in  order  that  its  words  shall  have  any 
meaning  at  all'  - Sedgw.  on  Stat.  & Const.  Law, 

123.  The  law  does  not  favor  a repeal  by  impli- 
cation unless  the  repugnanoe  be  quite  plain; 
and  two  seemingly  repugnant  statutes  should, 
if  possible,  have  such  construction,  that  the 
latter  may  not  be  a repeal  of  the  former  by  im- 
plication - Dwar.  on  Stat.  533. " 


CONCLUSION 


In  view  of  the  foregoing,  we  are  of  the  opinion  that 
the  biennium  of  1937-1938  having  ended,  the  State  Treasurer 
is  entitled  to  transfer  and  place  to  the  credit  of  the 
ordinary  revenue  fund  only  that  part  of  the  Grain  Inspection 
Fund,  under  Section  13360,  H.  S.  Mo.  1929,  which  is  in  excess 
of  $30,000.00. 


Respectfully  submitted 


MAX  WASSSRKA* 

Assistant  Attorney  General 

APPROVED: 


s.  a.  otesr 

(Acting)  Attorney  General 


MOTOR  VEHICLE:  Any  truck  driven  or  operated  on 

the  highways  must  be  registered. 


February  lb,  1939 


Col.  £•  M.  Casteel,  Supt. 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Lear  Sir! 


Vie  are  in  receipt  of  your  letter  of  February 
14th,  1939,  in  which  you  request  an  opinion  on  the 
following! 

"1.  Sgt.  Janes  S.  Poage,  St.  Joseph, 
has  requested  information  as  to 
whether  or  not  a truck  with  a liammer 
mill  (feed  grinder)  attached  wherein 
the  motor  of  the  truck  is  used  also 
as  a power  plant  for  the  feed  grinder, 
need  be  re  I stared  under  the  present 
motor  vehicle  laws. 


"2.  Several  of  these  are  operating  in 
Sgt.  Poage’ s territory,  some  of  them 
having  an  additional  power  plant  at- 
tached. It  is  the  opinion  of  S0t. 

Poage  and  the  Prosecuting  Attorney's 
office  that  these  vehicles  should  be 
registered,  but  there  is  some  doubt 
in  their  opinion  as  to  registration 
of  the  first  described  vehicles." 

Section  7761  Laws  of  Missouri,  Extra  Session, 
1933-34,  page  99,  par.  (a),  partially  read s as 
follows! 


"Every  owner  of  a motor  vehicle  or 
trailer,  which  shall  oe  operated 
or  driven  upon  the  highways  of  this 
state,  shall  except  as  herein  other- 
wise expressly  provided,  cause  to  oe 
filed,  by  mail  or  otherwise,  in  the 
office  of  the  commissioner,  an  appli- 
cation for  registration  on  a blank 


Col,  B,  M,  Casteel 


(2J 


2/1 6/39 


to  be  furnished  by  the  coxnmi ss loner 
for  that  purpose  " 

Paragraph  (b)  thereof  reads  as  follows: 

"Upon  the  fllin0  of  such  application, 
exhibition  of  certificate  of  ownership 
and  the  payment  of  the  fees  hereinafter 
provided,  the  commissioner  shall  assign 
a number  to  such  motor  vehicle,  and 
without  other  expense  to  the  applicant 
shall  issue  and  deliver  to  the  owner  a 
certificate  of  registration  in  such 
form  as  the  commissioner  shall  prescribe, 
and  a plate,  or  set  of  plates,  bearing 
such  number, " 

Paragraph  (c)  thereof  partially  reads  as  follows: 

* * "For  commercial  motor  vehicles  having 


a capacity  of: 

Less  than  2 tons,,.. (,10.50 

2 tons  and  less  than  5 tons 18,00 

5 tons  and  less  than  6 tons.........  27.00 

6 tons  and  less  than  7 tons, 30,00 

7 tons  and  less  than  8 tons.........  36,00 


and  for  every  ton  or  major  fraction  thereof 
in  excess  of  8 tons,  $15.00  per  ton,*  * " 

This  statute  is  not  ambiguous  and  provides  that 
motor  vehicles  operated  or  driven  upon  the  highways 
of  the  state  trust  be  registered. 

In  59  C.  J, , page  952,  it  is  aaldt 

"The  intention  of  the  legislature 
is  to  be  obtained  primarily  from 
the  language  used  in  the  statute. 

The  court  must  Impartially  and  with- 
out bias  review  the  written  words  of 
the  act,  being  aided  in  their  in- 
terpretation by  the  canons  of  con- 
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struct Ion.  Where  the  language  of 
a statute  is  plain  and  unambiguous* 
there  Is  no  occasion  for  construction, 
even  though  other  meanings  could  be 
found;  and  the  court  cannot  Indulge 
In  speculation  as  to  the  probable  or 
possible  qualifications  which  might 
have  been  in  the  mind  of  the  legis- 
lature, but  the  statute  must  be  given 
effect  according  to  its  plain  and  ob- 
vious meaning,"  citing  Gendron  v* 

Dwight  Chapin  & Co*,  (App* ) 37  S*  W* 

(2d)  486;  Bets  v*  Kansas  City  So*  R. 

Co.,  284  S*  W*  453,  314  Mo.  390 J 
Crier  v.  Kansas  City,  C*  C,  & St*  J* 

Ry*  Co.,  228  S.  W.  454,  286  Mo.  523. 

59  C.  J. , at  page  961,  seta  out  the  following* 

"In  construing  a statute  to  tlve 
effect  to  the  intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  must  be  kept  in  mind,  and 
such  construction  placed  upon  It  aa 
will.  If  possible,  effect  Its  pur- 
pose, and  render  It  valid,  even 
though  It  be  somewhat  Indefinite.  To 
this  end  It  should  be  given  a reason- 
able or  liberal  construction;  and  if 
susceptible  of  more  than  one  construc- 
tion, it  must  be  given  that  which  will 
beat  effect  Its  purpose  rather  than 
one  which  would  defeat  it,  even  though 
such  construction  is  not  within  the 
strict  literal  interpretation  of  the 
statute,  and  even  though  both  are 
equally  reasonable.  Where  there  Is 
no  valid  reason  for  one  of  two  con- 
structions, the  one  for  which  there 
is  no  reason  should  not  be  adopted. 

The  legislature  cannot  be  held  to  have 
Intended  something  beyond  Its  authority 
in  order  to  qualify  the  language  It  has 
used,"  citing  Betz  v.  Columbia  Telephone 
Co.,  (App.)  24  3.  W.  (2d)  224. 
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CONCLUSION 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  motor  trucks  with 
a hammer  mill,  or  feed  grinder,  attached,  wherein 
the  motor  of  the  truck  is  used  also  as  a power 
plant  for  the  feed  grinder,  and  motor  trucks  equip- 
ped with  additional  power  plant  attached,  must  be 
registered  under  section  7761  Extra  Session  Laws 
of  Missouri,  1933-34,  page  99  if  the  motor  truck 
is  driven  or  operated  on  the  highways. 


Kespeotfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


j.  W.  3UFFIUGT0N 

(Acting)  Attorney  General 
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COUNTY  BUDGET: 


How  to  pay  debts  of  past  years  and  method 
to  determine  validity  thereof. 


February  21,  1939 


Honorable  Marvin  S.  Carmichael 
Associate  Judge,  Nodaway  County  Court 
Maryville,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  Feb- 
ruary 11,  1939  asking  our  opinion  on  the  following: 


"(1)  VYhat  authority,  if  any,  and  how  is  the 
present  county  court  to  pay  unpaid  bills  for 
the  years  1937  and  1938? 

(a)  Bills  that  were  contracted  after 
the  years  estimated  revenue  was  ex- 
hausted? 

(b)  Bills  that  were  allowed  by  the 
old  court  but  no  warrants  written? 

(2)  ..ould  it  be  fitting  and  proper  for  the 
court  to  approve  all  such  bills  even  though 
they  are  not  paid  at  the  present  time?" 


(1)  These  unpaid  bills  for  the  years  1937  and  1938  are 
to  be  palu  out  of  the  revenue  provided  for  those  years,  or  the 
surplus  revenue  of  another  year.  This  is  the  holding  in  Kan- 
sas City,  Fort  Scott  and  Memphis  Ry.  Co.  v.  Thornton  152  Mo. 
570,  575  where  it  is  said: 


-a-  * under  these  provisions  of  the  Constitu- 
tion, (Sections  11  & 12  in  Article  10)  warrants 
may  be  issued  to  the  extent  of  the  revenue  prb- 
vided  for  the  year  in  which  such  warrants  were 
issued,  and  the  w arran t s so  Issued  each  year 
must  be  paid  out  of  the revenue  provided  and 
collecTe":  for  thaT~year.  if  trie  revenue  col- 
lected for  any  year  for  any  reason  does  not 
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equal  the  revenue  provided  for  that  year 
and  hence  is  not  sufficient  to  meet  the 
warrants  issued  for  that  year,  the  deficit 
thus  caused  can  not  be  made  good  out  of  the 
revenue  provided  and  collected  for  any  other 
year  until  all  the  warrants  drawn  and  debts 
contracted  for  such  other  year  have  been 
paid,  or  in  other  words,  only  the  surplus 
of  revenue  collected  for  any  one  year  can 
be  applied  to  the  deficit  of  any  other  year. 
Thus  each  ear1 s revenue  is  made  applicable, 
f’l'rst,  to  the  payment  of  'EKe  deVts  of  t!h.ufc 
year,  and  secondly,  lf~There  is  a surplus 
any  year  it  may  oe  ap;/llea  'on~"£he  debts  of 
a previous  year. 


This  case  furnis.  es  authority  and  mode  for  the  payment 
of  these  county  debts. 

The  mechanics  for  making  said  payments  out  of  subsequent 
surplus  funds  is  discussed  in  State  ex  rel  v.  Johnson  162  Mo. 
621.  The  court  there  had  three  questions  before  it.  The  first 
concerns  • the  application  of  the  surplus  of  one  year  to  the 
deficit  of  another  year.  This  does  not  concern  us  since  the 
case  heretofore  cited  adequately  answers  that  question. 

The  second  question  was  as  follows,  l.c.  628: 


"If  so,  what  is  the  lawful  method  of  apply- 
ing such  payment?  Must  the  warrants  be  paid 
in  the  order  of  their  presentation  and  regis- 
tration, or  are  they  payable  : ro  rata  to  all 
the  outstanding  indebtedness?" 


The  court  in  answer  to  this  said  l.c.  631: 


v.e  conclude  that  this  surplus,  after 
tiie  current  expenses  for  the  years  * * * * 
had  all  been  paid,  at  once  became  subject  to 
this  general  statute,  section  3166,  Revised 
Statutes  1889,  (now  section  12139,  Revised 
Statutes  1929)  which  provides  a Just  and  equit- 
able rule  for  the  payment  of  the  debts  of  the 
counties.  The  preferred  right  of  payment 
according  to  registration  Is  not  taken  away 
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further  than  the  changed  condition  wrought 
by  the  Constitution  requires,  and  when  the 
Constitution  is  read  into  and  with  this  sec- 
tion, it  merely  changes  the  order  of  payment 
so  that  the  funds  provided  for  eac>  year*s  ex- 
penses is  primarily  the  fund  out  of  which  war- 
rants drawn  for  those  expenses  are  to  be  paid 
according  to  their  presentation  and  registration 
in  that  year,  and  when  they  are  all  paid  and  a 
surplus,  as  in  this  case,  remains,  then  it  is 
applicable  to  unpaid  warrants  of  former  years 
and  section  6771,  Revised  Statutes  1899,  (Sec- 
tion 12139  R,  S,  1929)  provides  the  rule  of 
priority  just  as  it  did  before  its  modification 
by  the  Constitution  of  1875,  and  the  surplus  is 
not  to  be  distributed  pro  rata,” 


The  third  question  was  as  follows  l,c,  628: 


”lf  such  surplus  is  so  applicable  and  if 
payable  in  the  order  of  their  registration, 
is  it  the  duty  of  the  treasurer  to  so  pay 
them  or  must  the  county  court  first  distri- 
bute the  fund  for  the  payment  of  such  warrants 
before  the  treasurer  can  pay  any  of  such  war- 
rants for  past  years*  indebtedness?" 


The  court  in  answer  to  this  said  l,c,  633 i 


"It  was  not  at  all  necessary  for  the  county  court 
to  make  any  further  appropriation  of  the  frond  be- 
fore the  treasurer  could  pay  relator* s warrant 
out  of  this  surplus.  The  court  is  required  to  dis- 
tribute the  current  tax  into  the  different  funds 
each  year,  and  may,  in  proper  cases,  transfer 
moneys  from  one  fund,  when  not  needed,  to  another 
that  is  insuff icient*  but  after  all  the  warrants 
for  any  year  have  been  paid  there  is  no  provision 
of  law  for  distributing  this  surplus  into  differ- 
ent funds,  but  it  is  in  the  hands  of  the  treasur- 
er, as  an  executive  officer,  charged  by  the  stat- 
ute with  the  duty  of  disbursing  the  funds  on  war- 
rants drawn  by  the  county  court,  and  a j the  war- 
rants have  been  drawn,  all  he  has  to  do  is  to  pay 
them  in  the  order  of  their  registration  whenever 
he  has  money  enough  to  take  up  a warrant  * * * •*" 
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(1-a)  Any  debt  incurred  after  the  years  estimated 
revenue  was  exhausted,  is  void  and  the  county  cannot  pay  the 
same. 


Article  10  Section  12  of  the  Missouri  Constitution  pro- 
vides, "Ho  county  * * * * of  the  State  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an  amount  ex- 
ceeding in  any  year  the  Income  and  revenue  provided  for  such 
year,"  except,  of  course,  the  indebtedness  on  bond  issues  assent- 
ed to  by  a two-thirdn  majority  to  the  voters* 

In  Clarence  Sp*  School  List*  v*  School  Diet.  No*  67,  107 
S.  W.  (2d)  5,  7 (Mo*  Sup.)  it  is  saidt 


"Under  this  section  (section  12,  art.  10)  * * * 
(defendant”)  might  anticipate  the  revenue  collect- 
ed, and  to  be  collected,  for  any  given  year,  and 
contract“cTeFta— 7or”"orcTInary  current  expenses, 
which  would  be  binding  * * * to  the  extent  of  the 
revenue  provided  for  that  year,  but  not  in  excess 
of  ■$.' " T6ur"  i t a lTcs *1  Failure  to  collect  during 
any  year  all  taxes  levied  therefor  does  not  in- 
validate debts  which  were  within  the  amount  levied 
when  contracted*  ■»>***" 


There  is  now  a limitation  of  ninety  per  cent  on  the  amount  of  anti- 
cipated revenue  which  may  be  spent.  (Section  4,  Laws  1933,  page 
343). 

Applying  the  above  it  is  evident  that  any  debt  contracted 
by  a county  which  makes  the  counties  whole  indebtedness  incurred 
in  that  year  exceed  ninety  per  cent  of  the  anticipated  revenue 
for  said  year,  is  void  and  illegal  and  not  a binding  obligation 
on  the  county  and  is  not  to  be  paid  by  the  county*  In  ascertain- 
ing the  validity  of  such  a debt,  it  should  be  borne  in  mind  that 
the  indebtedness  is  incurred  at  the  time  the  contract  is  entered 
into,  and  not  when  the  warrant  is  issued  therefor*  Trask  vs* 
Livingston  County  210  Mo*  518;  Clarence  School  Dist.  case,  supra* 

(1-b)  - (2)  The  items  covered  by  these  questions  may  be 
approved  by  the  court  and  paid  by  a warrant  drawn  upon  the  revenue 
provided  for  the  year  the  debt  was  incurred,  even  though  there  is 
no  funds  to  pay  said  warrants  on  hand*  Of  course  there  is  a limi- 
tation on  this,  in  that,  if  any  of  said  debts  are  void,  under  the 
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law  heretofore  set  out  they  may  not  be  paid. 

These  debts  must  be  paid  by  warrant  drawn  on  the  funds 
provided  for  the  year  in  which  the  debt  was  incurred,  because 
in  Kansas  City,  Fort  Scott  and  Memphis  Ry.  Co.  v.  Thornton,  supra, 
it  is  said  that  the  constitution  makes  "each  year's  revenue  * * * 
■»  * * applicable,  first,  to  the  payment  of  the  debts  of  that  year, 
and  secondly,  if  there  is  a surplus  any  year  it  may  be  applied 
on  the  debts  of  a previous  year."  Thus  if  there  are  any  funds 
on  hand,  collected  froi..  delinquent  taxes,  for  the  year  in  vdiich 
the  debts  were  incurred  they  must  be  applied  to  these  debts,  and 
it  necessarily  follows  that  in  order  to  do  this  the  warrant  must 
be  drawn  on  that  years  revenue. 

Another  way  which  the  county  may  pay  the  valid  debts  of 
1937  and  1938,  if  there  is  no  likelihood  of  the  same  being  re- 
tired out  of  surplus  funds  from  other  years  is,  after  said  debts 
have  been  reduced  to  judgment,  vote  bonds  to  pay  said  Judgment 
indebtedness.  (Article  7,  Chapter  15  R.  S.  Mo.  1929). 


CONCLUSION 


Therefore,  it  is  our  opinion  that  unpaid  county  debts  for 
years  prior  to  1939  may  be  paid  out  of  surplus  revenues  of  other 
years,  if  any  (or  by  bond  issue  after  reduction  to  judgnent),  if 
said  debts  are  valid  and  binding  obligations  on  the  county.  That 
any  claim  on  the  county  for  such  a valid  debt  should  be  allowed 
' by  the  court  and  a warrant  drawn.  In  payment  thereof,  on  the  funds 
provided  for  the  year  In  which  said  debt  was  Incurred,  even  though 
there  are  no  funds  on  hand  for  the  payment  of  said  warrants. 


Respectfully  submitted. 


LAV.RiJiCE  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED* 


J.  Vi.  BtfFFIHGtfOlf 
(Acting)  Attorney  General 
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motor  vehicle  laws 


Illinois  Trucks  temporarily 
in  Missouri  need  not  procure 
Missouri  license. 


April  12th,  1C39. 


i on.  • • Casteel, 

Superintendent  and  Colonel, 

' is80uri  State  highway  Patrol, 

Jefferson  City,  Misso  ri. 

Lear  Sir: 

.•e  have  received  your  request  for  an 
opinion  on  a letter  from  It,  Thoci-s  L.  Leigh, 
Captain,  Commanding  Tr  op  "C",  wh  ch  reads  as 
follows : 

■1.  Mr.  R.  J.  . oore  of  the 
Blackwell  Corporation,  2000  St. 

Clair  nvenue,  Last  St.  Louie., 
Illinois,  was  in  this  office 
today  and  presented  the  follow- 
ing question: 

2.  His  company  has  a contract 
for  a road  repair  job  in  St,  Louis 
County.  The  trucks  which  he  pro- 
posed to  use  are  Illinois  trucks 
and  licensed  in  Illinois  only.  He 
wants  to  know  If  it  will  be  neces- 
sary to  buy  Missouri  licenses  for 
these  trucks. 

3.  Request  that  a ruling  on  this 
question  be  secured." 
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Col.  B . I • Casteel 


Replying  thereto,  Section  7761,  h.  S. 

I ,o.  1929,  v;as  repealed  by  the  Ixtra  Session, 

1935-54,  and  a new  section  enacted  In  lieu  there- 
of, See  Laws  of  * issouri,  Extra  Session,  1953-34, 
p.  99.  Said  section  provides: 

’’Every  owner  of  a rotor  vehicle 
or  trailer,  wh.  ch  shall  be  opera- 
ted or  driven  upon  the  highways 
of  this  stute,  shall,  except  as 
herein  otherwise  expressly  pro- 
vided, cause  to  be  filed,” 

an  application  for  registration  containing  a brief 
description  of  the  motor  vehicle  sought  to  be  regis- 
tered, the  name  of  the  manufacturer,  the  motor  num- 
ber, amount  of  motive  power,  the  name,  residence 
r>r  "siness  address  of  the  owner,  etc.  It  further 
provides  that  the  schedule  of  registration  fees 
shall  be  as  therein  set  out, 

i 

Section  7768,  h.  S.  : o.  1929,  provides 
that  "a  non-residenJt  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle  which 
has  i.een  duly  registered"  at  the  place  where  the 
owner  is  a resident,  and  which  has  displayed  upon 
it  the  number  plates,  etc.,  of  such  owner  may 
operate  or  permit  the  operation  of  such  vehicle 
within  this  state  without  registering  such  vehicle^ 

"provided  that  the  provisions  of 
this  section  shall  be  operative 
as  to  a vehicle  owned  by  a nonresi- 
dent of  this  state  only  to  the 
extent  that  under  the  laws  of  the 
state,  country  or  other  place  of 
residence  of  such  nonresident  owner 
like  exemptions  are  granted  to 
vehicles  regi  terea  under  the  laws 
of  and  owned  by  residents  of  this 
state." 


coi.  r.  r. 


Casteel 


3 


«pril  12,  1939 


The  hevised  Lotor  Vehicle  Laws  of  Illi- 
nois, compiled  in  1935  by  Edward  J.  Hughes, 
ecretary  of  State,  at  pa^e  13  and  Section  20 
thereof  is  as  follows: 

"l-xcept  us  is  herein  provided 
for  foreign  corporations,  the 
provisions  of  sections  8,9,91, 
9c,Sd,9e,9f  ,9g,9h,  9i,9  j,9k,  10, 

14,17  and  27  O-  this  *ct  shall 
not  apply  to  any  motor  vehicle 
or  motor  bicycle  owned  by  non- 
residents of  this  State  if  the 
owner  thereof  has  complied  with 
the  law  requiring  the  registra- 
tion of  motor  vehicles  or  motor 
bicycles  or  the  names  of  the 
owners  thereof  in  force  in  the 
city,  state,  foreign  country  or 
province,  territory  or  lederal 
district  of  his  residence;  and 
the  registration  number  showing 
the  initial  or  abbreviation  of 
the  name  of  such  city,  state, 
foreign  country  or  province, 
territory  or  Federal  district,  is 
displayed  on  such  vehicle  sub- 
stantially as  is  provided  in  section 
14  of  this  Act;  Provided,  that 
the  provisions  of  this  section 
shall  be  operative  as  to  a motor 
vehicle  or  motor  bicycle  owned 
by  a non-resident  of  this  State 
only  to  the  extent  that  under  the 
laws  of  the  city,  stale,  foreign 
coun'ry  or  province,  territory  or 
Federal  district  of  his  resicence, 
like  exemptions  and  privileges  are 
granted  to  motor  vehicles  or  motor 
bicycles  duly  registered  un^ er  the 
laws  of  and  owned  by  residents  of 
this  Stale.  If,  under  the  laws  of 
such  city,  state,  foreign  country 
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or  province,  territory  or  Fed- 
eral district,  motor  vehicles  or 
rotor  bicycles  owned  by  residents 
of  this  Sta  e,  operating  upon  the 
highways  of  such  city,  state,  for- 
eign country  or  province,  terri- 
tory or  Federal  district,  are  re- 
quired to  pay  the  registration  fee 
and  carry  the  license  plates  or  pay 
any  other  fee  or  tax  to  such  city, 
state,  foreign  country  or  province, 
territory  or  federal  district,  the 
motor  vehicles  or  motor  bicycles 
owned  by  residents  of  such  city, 
state,  foreign  country  or  province, 
territory  or  Federal  district,  and 
operating  upon  the  highways  of  this 
State  shall  comply  with  the  provi- 
sions of  sections  8,9,9b,9c,9d,9e, 
9f,9g,9h,9I,9j,9k,10,14,17  and  27 
of  this  Act.  Foreign  corporations, 
partnerships  and  individuals  owning, 
maintaining  or  operating  places  of 
business  in  this  State  and  using 
motor  vehicles  or  motor  bicycles 
in  connection  with  such  places  of 
business,  shall  comply  with  the  pro- 
visions of  sections  8,9,9b, 9c, 9d,9e, 
9f,9g,*h,9i,9J,9k,10,14,17  and  27 
of  this  Act  insofar  as  the  motor 
vehicles  and  motor  bicycles  used  in 
connection  with  such  places  of  busi- 
ness are  concerned." 

From  the  above  provisions  of  the  Laws  of 
Illinois  it  would  appear  that  a truck  being  tem- 
porarily used  in  Illinois  and  which  was  properly 
licensed  under  the  Laws  of  Missouri,  and  owned  by 
a resident  of  Missouri,  would  not  be  required  by  the 
Laws  of  Illinois  to  have  a license  Issued  from  the 
State  of  Illinois,  and  under  the  provisions  of  the 
Laws  of  Lissouri,  Section  7768,  supra,  the  truck 
owners  about  which  you  make  inquiry  would  not  be 
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required  to  procure  a license  from  the  State  of 
Lissouri  for  their  trucks  which  aze  temporarily 
within  riseouri. 


Very  truly  yours. 


DRAKE  WaTS Oh, 

Assistant  Attorney  General 


A PROVED: 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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SCHOOLS:  Property  of  scbhol  districts  exempt 
from  taxation,  said  districts  being 
municipal  corporations. 


May  22nd,  1939. 


Carter  & oones, 

416  Olive  street, 

St.  Louis,  Missouri. 

Hon.  Edgar  H.  Wayman, 
City  Counselor, 

St.  Louis,  Missouri. 

Gentlemen: 


As  suggested  in  your  respective  letters 
dated  February  21,  1939  and  March  9,  1939,  we  have 
gone  over  the  opinions  submitted  by  you  on  the 
question  of  the  liability  for  taxation  of  certain 
property  owned  by  the  school  district  of  the  City 
of  St.  Louis.  We  have  examined  the  authorities 
cited  in  both  opinions.  We  are  of  the  opinion 
that  the  brief  submitted  on  behalf  of  the  Board 
of  Education  is  the  better  reasoned  brief,  and  we 
adopt  the  opinion  as  arrived  at  in  said  brief  as 
our  opinion  upon  the  question. 

In  doing  this,  we  mignt  make  some  obser- 
vations . 


One  of  the  principal  cases  relied  upon 
by  the  City  is  the  case  of  State  ex  rel.  v.  Gordon, 
231  Mo.  547.  It  is  true  in  this  case  the  court  did 
say  in  the  course  of  the  opinion  that  a school  dis- 
trict was  not  a municipal  corporation  with  diversi- 
fied powers,  we  think  the  language  in  that  parti- 
cular was  obiter  for  the  reason  that  it  was  not 
necessary  to  a decision  of  the  case  to  determine 
whether  a school  district  was  or  was  not  a municipal 
corporation.  J-hat  part  of  the  opinion  was  trying 
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to  point  out  why  there  would  be  less  likelihood 
of  voters  at  a bona  election  for  school  purposes 
being  confused  by  a doubleness  in  propositions  to 
be  voted  updn  than  there  would  be  in  elections  in 
cities  and  towns,  for  the  reason  that  cities  and 
towns  had  many  diversified  powers,  such  as  the  power 
to  build  electric  light  plants  for  city  use  and  for 
the  manufacture  and  sale  of  electricity,  light  and 
power  to  consumers,  the  power  to  buy  and.  ornament 
parks,  to  exercise  the  right  of  eminent  domain  and 
many  other  powers  which  could  be  exercised  when  au- 
thorized by  a \ote  of  the  people.  The  opinion  was 
trying  to  point  out  that  with  school  districts  there 
was  only  one  single  broad  purpose  which  could  be 
voted  upon  by  the  voters  of  the  district  and  that 
was  the  purpose  of  furnishing  education  and  increas- 
ing the  facilities  therefor. 

After  making  the  contrast  between  elec- 
tions of  cities  and  towns  and  elections  in  school 
districts,  the  court  said,  1.  c.  575: 

"In  a field  so  circumscribed, 
doubleness  in  propositions  is 
not  so  likely  to  arise  as  in 
tne  larger  and  more  diversified 
field  of  municipal  activity." 

For  these  reasons,  we  do  not  think  the  foregoing 
case  is  authority  for  the  proposition  that  school 
districts  are  not  municipal  corporations  in  the 
sense  that  the  words  "municipal  corporations"  are 
used  in  the  Constitutional  provision  regarding 
exemptions  of  the  property  from  taxation. 


Carter  & Jones 
Hon. Edgar  H.Wayman 


5 


May  22na,  1959 


Another  case  relied  upon  by  the  City 
is  the  case  of  State  ex  rel.  v.  Board  of  Directors 
of  St.  nouis  Puolic  Schools,  112  Mo.  App.  213. 
l'he  auestion  Deing  discussed  in  that  case  was 
whether  or  not  the  election  of  a school  director 
in  the  City  of  St.  nouis  was  an  election  by  the 
people.  In  the  course  of  the  opinion  the  court  com- 
mented that  the  school  district  was  not  a municipal 
corporation  proper  but  was  a quasi  municipal  cor- 
poration. We  do  not  believe  that  the  foregoing  com- 
ment by  the  court  was  necessary  to  a determination 
of  the  question  being  considered.  Certainly  an 
election  of  a director  would  be  an  election  by  the 
people  whetner  the  school  district  was  a municipal 
corporation  in  the  s trict  sense  of  the  word,  or 
whether  it  was  a municipal  corporation  in  the  broader 
sense  of  the  word,  which  is  pointed  out  and  adopted 
by  the  Supreme  Court  in  the  case  of  Caldwell  v. 

Little  Mver  Drainage  District,  291  Mo.  72. 

Another  case  mentioned  in  the  brief  sub- 
mitted on  behalf  of  the  City  of  St.  nouis  is  the 
case  of  Burton  Machinery  Co.  v.  Kuth,  194  Mo.  194. 

In  that  case  the  court  said  that  a city  school 
district  was  a body  corporate,  but  in  t he  course 
of  the  opinion,  1.  c.  196,  the  court  said: 

"It  is  clear  that  since  material- 
men  and  laborers  have  no  lien  for 
their  material  furnished  or  work 
done  for  one  contracting  with  a 
school  district,  or  other  similar 
corporation,  the  section  of  the 
statute  which  we  have  just  quoted 
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was  Intended  to  be  a protec- 
tion to  the  classes  which  would 
otherwise  be  protected  by  our 
mechanic's  Lien  law." 

It  will  be  seen  from  the  foregoing  ex- 
pressions that  a school  district  was  classed  along 
with  corporate  bodies  mentioned  in  the  statutes 
being  considered.  Such  otner  corporate  bodies  were 
counties,  cities,  towns,  townsnips  and  road  dis- 
tricts. If  the  obiter  statement  nas  any  weight, 
we  think  it  mignt  well  be  authority  for  classifi- 
cation of  a school  district  in  the  same  category 
as  a county,  city  or  town. 

We  think  that  in  addition  to  authority 
cited  in  the  brief  submitted  on  behalf  of  the 
Board  of  Education,  reference  to  the  Constitution 
of  Missouri  will  show  that  the  words  "municipal 
corporation"  as  used  in  Section  6 of  Article  10, 
should  be  given  the  broader  meaning  as  suggested 
in  the  case  of  Caldwell  v.  Little  River  Drainage 
District,  supra.  It  will  be  noted  that  in  said 
section  of  the  Constitution  "the  property,  real  and 
personal,  of  the  state,  counties  and  other  muni- 
cipal corporations  -m-  -a-  -a-  #,  sjiall  be  exempted 

from  taxation. " a county  is  not  a municipal  cor- 
poration in  the  s trict  sense  of  the  word  as  point- 
ed out  in  the  case  of  Heller  v.  stremmel,  52  Mo. 
309.  We  think,  therefore,  that  it  is  significant 
that  the  word  "other"  is  used  in  the  foregoing  sec- 
tion of  the  Constitution. 

We  call  attention  also  to  various  other 
sections  of  the  Constitution  wherein  counties, 
townships  and  cities  are  referred  to  as  munici- 
palities, towit: 
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"No  county,  township,  city  or 
other  municipality  * * * * ■»." 

(Sec.  6,  Art.  9). 

"The  corporate  authorities 
of  any  county,  city,  or  other 
municipal  subdivision  of  this 
State  # * *"  (Sec. 19, Art .9) . 

"The  taxing  power  may  be  exer- 
cised by  the  General  Assembly 
for  State  purposes,  and  by 
comities  ana  other  municipal 
corporations,  under  authority 
granted  to  them  by  the  General 
Assembly,  for  county  and  other 
corporate  purposes." 

(Sec.  1,  Art.  10). 

"The  General  Assembly  shall  not 
impose  taxes  upon  counties, 
cities,  towns  or  other  municipal 
corporations  or  upon  the  inhabi- 
tants or  property  thereof,  for 
county,  city,  town  or  other  muni- 
cipal purposes,  but  may  by 
general  laws,  vest  in  the  cor- 
porate authorities  thereof  the 
power  to  assess  and  collect  taxes 
for  such  purposes." 

(Sec.  10,  Art.  10). 

"The  Gener1  1 Assembly  shall  have 
no  power  to  release  or  extinguish, 
or  authorize  the  releasing  or  Extin- 
guishing, in  whole  or  in  part,  the 
indebtedness,  liability  or  obligation 
of  any  corporation  or  individual  to 
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this  Stare,  or  to  any  county  or 
other  municipal  corporation 
therein."  (Sec.  51,  Art.  4). 

ihere  are  other  provisions  of  the 
Constitution  in  which  the  language  places  counties 
in  the  same  category  as  municipal  corporations. 

We  think,  therefore,  t hat  the  language  of  the  Con- 
stitution clearly  shows  that  when  the  words  "muni- 
cipal corporations"  are  used  they  ao  not  mean  muni- 
cipal corporations  in  the  strict  sense  of  the  word, 
ana  apparently  this  was  tne  theory  of  the  court  in 
the  case  of  Caldwell  v.  Little  kiver  Drainage  Lis- 
trict,  supra,  if  a drainage  district  can  be  classi- 
fied as  a municipal  corporation  without  doing 
violence  to  the  Constitution,  then  we  think  that  a 
school  aistrict  can  be  so  classified  without  any 
fear  that  the  meaning  of  the  Constitution  is  being 
subverted. 


a good  portion  of  the  revenue  which 
supports  public  schools  comes  from  the  state,  and 
if  a part  of  that  revenue  must  be  taken  to  pay 
taxes,  the  state  would  in  effect  be  subjecting 
itself  to  taxes,  we  do  not  want  to  be  understood 
as  saying  that  school  districts  can  acquire  pro- 
perty and  hold  it  indefiritely  free  from  taxation 
unless  the  property  is  actually  put  to  use  for 
educational  purposes.  Prom  the  facts  as  outlined 
in  the  date  submitted  to  us,  we  understand  that 
the  property  in  question  has  been  acquired  by  the 
school  district  for  the  purose  of  use  in  the  edu- 
cational program  of  the  district.  ihe  mere  fact  that 
it  is  not  put  to  immediate  use  does  not,  in  our 
opinion,  subject  it  to  taxation,  but  this  is  not 
saying  that  a school  district  could  acquire  pro- 
perty without  an  honest  intention  of  using  it  for 
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educational  purposes  and  still  claim  exemption 
of  tne  property  from  taxation. 

lours  very  truly. 


HARR!  H.  RAY 

Assistant  Attorney  General 


APPROVED: 


ROl  Me rlT TRICK 
Attorney  General 
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Colonel  B.  M.  Casteel,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sin 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"A  resident  of  the  state  of  Illinois 
purchases  a oar  and,  not  being  able 
to  obtain  his  registration  plates 
for  such  oar  i unediately,  makes  a 
proper  application  for  such  regis- 
tration and  is  given  a notarized 
receipt  indicating  that  he  has  made 
such  application.  Finding  It  neces- 
sary to  travel  in  the  state  of  Mis- 
souri before  the  plates  are  mailed 
from  the  Springfield  registration 
office,  he  is  faced  with  a doubt  as 
to  whether  or  not  operation  without 
registration  plates  and  carrying  only 
the  receipt  for  registration  is  suf- 
ficient for  valid  operation  in  the 
state  of  Missouri. 


"We  will  appreciate  your  opinion, 
covering  such  a typical  case  as  that 
mentioned,  as  to  whether  or  not  the 
operator  or  owner  is  subject  to  arrest 
and  prosecution  and  if  such  a vehicle 
as  that  described  may  be  detained  or 

from  operation  on  the  highways 
the  proper  registration  plates 
and  displayed  on  the 
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Section  7768,  R.  S.  Missouri,  1929,  provides  as 
follows i 

"A  nonresident  owner,  except  ss  other- 
wise herein  provided,  owning  any  motor 
vehicle  which  has  been  duly  registered 
for  the  current  year  in  the  state, 
county  or  other  place  of  which  the 
owner  is  a resident  and  whloh  at  all 
times  when  operated  in  the  stoTe  has 
displayed  upon  it  the  number  plate  or 

tlabos  Issued  for  suet  ‘"'vehicle  In 
he  place  of  residence  of  such*  owner 
may  operate  or  permit  tEe  operation 
of  such  vehicle  within  this  state 
without  registering  such  vehicle  or 
paying  any  fee  to  this  state,  pro- 
vided that  the  provisions  of  this 
section  shall  be  operative  as  to  a 
vehicle  owned  by  a nonresident  of 
this  state  only  to  the  extent  that 
under  the  laws  of  the  state,  country 
or  other  place  of  residence  of  such 
nonresident  owner  like  exemptions  are 
granted  to  vehicles  registered  under 
the  laws  of  and  owned  by  residents 
of  this  state." 

There  is  no  doubt  that  "the  power  of  the  state  to 
regulate  the  use  of  motor  vehicles  on  its  highways  extends 
to  non-residents  as  well  as  to  residents."  Storaasll  v. 
Minn.,  61  S.  Ot.  354,  283  b.  S.  57,  75  L.  Kd.  839. 

We  believe  the  statute  is  plain  and  unambiguous  in 
its  requirement  that  non-resident  motorists,  in  order  to 
be  exempt  from  registration  in  the  state  of  Missouri,  must 
display  "the  number  plate  or  plates  issued  for  such  vehicle 
in  place  of  residence  of  suah  owner." 

Moreover,  as  said  in  17  R.  C.  L.,  522 * 

"Those  who  seek  shelter  under  an 
exemption  law  must  present  a clear 
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case,  free  from  all  doubt,  as  such 
laws,  being  In  derogation  of  the 
general  rule,  must  be  strictly  con- 
strued against  the  person  claiming 
the  exemption  and  In  favor  of  the 
public.  *■»**■" 

Therefore,  a non-resident  owner  of  a motor  vehicle 
must  display  number  plates  of  the  state  of  which  he  is 
a resident  in  order  to  bring  himself  within  the  statute 
exempting  non-residents  from  the  Missouri  Motor  Vehicle 

Laws, 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  a non-resident  owner  of  a motor  vehicle  must  dis- 
play number  plates  of  the  place  of  which  he  is  a resident 
upon  his  vehicle  In  order  to  be  exempt  from  registering 
such  vehicle  In  Missouri. 

A receipt  for  registration  alone  from  the  state 
In  which  the  car  is  registered  is  not  sufficient  for 
valid  operation  in  the  state  of  Missouri. 

Respectfully  submitted 


ARTHUR  0*K:EFE* 

Assistant  Attorney  General 


APPROVED* 


J.  TAYSfiK 

(Acting)  Attorney  General 


AC  *K:DA 


COUNTY  WARRANTS:  Limitations  are  governed  by  the  provisions 

of  Section  12173,  R.  S.  Mo.  1929. 


September  28,  1939 


Mr.  Oder  Casey 
County  Trees urer 
Stockton,  Missouri 


Dear  Siri 


This  will  acknowledge  receipt  of  your  letter  of 
September  16,  asking  our  opinion  on  the  following 
questions : 


(1)  Do  limitations  run  on  county 
warrants  and,  if  so,  when? 

(2)  May  county  road  district  warrants 
be  registered  and  protested  so 

as  to  thereafter  draw  Interest 
until  paid? 

(3)  Who  is  liable  for  warrants  Issued 
in  excess  of  the  anticipated 
revenue  ? 


Section  12173,  R.  S.  Mo,  1929  provides! 


"Whenever  any  warrant  drawn  on  any 
county  treasurer  shall  have  remained 
in  the  possession  of  the  county  clerk 
for  five  years,  unclaimed  or  not  called 
for  by  the  person  in  whose  favor  it 
shall  have  been  drawn,  or  his  or  her 
legal  representatives,  the  county  court 
shall,  by  proper  oi*der,  entered  of  re- 
cord, annul  ana  cancel  the  same;  and 
whenever  any  such  warrant,  being  deliver- 
ed, shall  not  be  presented  to  the  county 
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treasurer  for  payment  within  five  years 
after  the  date  thereof,  or,  being  presented 
within  that  time  and  protested  for  want 
of  funds  to  pay  it,  shall  not  be  again 
presented  for  payment  within  five  years 
after  funds  shall  have  been  set  apart  for 
the  payment  thereof,  such  warrant  shall 
be  barred  and  shall  not  be  paid,  nor  shall 
it  be  received  in  payment  of  any  taxes 
or  other  dues*” 


The  court  In  the  case  of  Wilson  vs.  Knox  County  132 
Mo.  l.c.  394,  in  speaking  of  the  application  of  the  above 
quoted  section  said: 


"Counsel  for  respondent  contend  that 
section  3195  does  not  provide  a limitation 
to  actions  upon  county  warrants,  but 
insist  that  the  provisions  thereof,  last 
quoted,  were  Intended  merely  for  the 
guidance  of  the  county  officers,  and  to 
place  limitations  upon  these  agenta  of  the 
county  as  to  the  payment  of  such  warrants. 
That  the  section  does  contain  such  direct- 
ions and  limitations  in  the  provision 
♦that  any  such  warrant  * * # shall  not  be 
paid,  nor  shall  it  be  received  in  payment 
of  any  taxes  or  other  dues'  is  beyond 
question;  and  excellent  reasons  are  given 
why  these  restrictions  upon  county  officers 
were  and  ought  to  have  been  embodied  in  the 
statute.  But  in  the  forefront  of  these 
limitations  there  stands  another,  of  which 
this  contention  takes  no  account,  i.e., 
♦that  such  warrant  shall  be  barred.'  ’.That 
is  to  be  done  with  this  limitation?  It 
oan  not  apply  to  the  county  officers  upon 
whom  the  intended  restrictions  are  made 
full  and  complete  by  the  prohibition  that 
the  warrant  shall  not  be  paid  or  received 
in  payment  for  any  taxes  or  other  dues. 

It  can  not  be  ignored  or  dropped  from  the 
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statute,  and  must  apply  according  to 
its  terms  to  every  county  warrant,  of 
the  class  in  question.  How  can  the 
application  of  those  terms  to  such 
warrants  be  made,  except  by  barring  an 
action  thereon? 

Hie  word  ’bar*  ’has  a peculiar  and 
appropriate  meaning  in  law.'  'In  a 
legal  sense  it  is  a plea  or  peremptory 
exception  of  a defendant  sufficient 
to  destroy  the  plaintiff's  action. ' 

1 Jacob's  Law  Diet.,  289;  1 Abbott's 
Law  Diet.,  125.  'A  special  plea  con- 
stituting a sufficient  answer  to  an 
action  at  law  and  so-called  because  it 
barred,  i.e.,  prevented,  the  plaintiff 
from  further  prosecuting  it  with  effect, 
and  if  established  by  proof  defeated 
and  destroyed  the  action  altogether.' 

1 Burrill' s -uaw  Diet.,  185. 

The  word  'barred*  must  be  held  to  have 
been  used  in  this  section  in  its  well 
defined  technical  sense.  R.  S.  1889, 
sec.  6670.  It  necessarily  implies  an 
action  to  be  'barred,'  defeated,  or  des- 
troyed, and  the  meaning  of  the  phrase 
'such  warrant  sliall  be  barred'  is  Just 
as  plain  and  unmistakable  as  if  the  phrase 
had  been  written  'action  on  such  warrant 
shall  be  baired.'" 


It  is  clear,  upon  reading  the  above  statute  and  quoted 
excerpt  from  the  Wilson  case,  that  any  action  to  collect  a 
county  warrant  is  barred  that  is  commenced  more  than  five 
years  after  the  date  of  said  warrant,  unless  said  warrant 
has  been  presented  to  the  treasurer  for  payment  within  five 
years  of  the  date;  and  also  that  an  action  to  force  collection 
of  a protested  warrant  is  barred,  if  said  warrant  is  not 
presented  for  payment  to  the  county  treasurer  within  five 
yeare  after  funds  have  been  set  aside  for  its  payment. 

In  answer  to  your  second  question,  we  enclose  copies 
of  opinions  rendered  to  honorable  Randolph  H.  rfeber,  Bros ecu- 
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ting  Attorney  of  Butler  County,  on  November  10,  1937,  end 
January  11,  1938,  holding  that  county  road  district  warrants 
may  be  Issued  and  registered  up  to  the  amount  ol'  the  antici- 
pated revenue  and  that  said  warrants,  upon  being  properly 
protested,  draw  Interest  at  6/»  per  annum. 

We  take  your  third  question  to  ask  who  is  liable  to 
the  holder  of  a warrant  Issued  in  excess  of  the  anticipated 
revenue  for  that  year.  It  is  well  settled  in  this  state 
that  a warrant  so  issued  is  void  and  the  county  is  not 
liable  therefor.  State  ex  rel  vs.  Hackman  2P0  Mo.  686, 

Trask  vs.  Livingston  County,  210  Mo.  582,  Batson  vs.  Kerr 
279  S.  W.  692. 

Concerning  the  liability  of  the  body  that  issued 
said  warrant  in  excess  of  the  anticipated  revenue  as 
private  individuals,  we  will  say  that  cur  research  has 
disclosed  no  decided  case  by  the  courts  of  this  state  that 
would  seem  to  conclusively  settle  the  question.  It  appears 
from  the  knowledge  we  have  of  the  facts  that  any  controversy 
on  this  point  would  concern  only  the  holder  of  such  a 
warrant,  and  the  members  of  the  body  that  ordered  it  issued 
as  private  individuals . This  being  the  situation,  it  is 
not  our  duty  to  attempt  to  prejudge  these  private  individuals 
private  liability.  However,  we  refer  you  to  seme  authority 
which  is  indicative  of  the  attitude  of  the  courts  on  this 
question.  See  i Jacquemln  vs.  Andrews  40  Mo.  App.  507; 

87  A.L.R.  273  notes. 

As  to  your  own  responsibility  on  this  subject,  we  enclose 
an  opinion  rendered  to  Maurice  Dwyer  dated  January  13,  1936. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

APPROVED: 


T/VJTbUIOT 

(Acting)  Attorney  General 

LLB:ItT 

Enc  . 


CIRCUIT  CLERKS:  If  Circuit  Judge  approves  the  appointment  of  a 

deputy  to  Circuit  Clerk  under  Section  11812,  Laws 
of  Mo.  1937,  p.  446,  the  county  must  pay  the  same 
the  amount  of  the  salary  must  be  taken  into  con- 
sideration even  though  the  anticipated  revenue 
may  not  be  sufficient  to  pay  the  same  under  the 
Budget  Act. 

January  18,  1939 


Hon.  xaul  N.  Chitwood 
Prosecuting  attorney 
Reynolds  County 
Centerville,  Missouri 


pear  dir: 


This  department  is  in  receipt  of  your  letter 
of  January  13th,  wherein  you  make  the  following  inquiry: 

"By  section  11786,  iaws  of  1937, 
page  446,  the  salary  of  Circuit 
Clerks  in  counties  containing  a 
population  of  ten  thousand  or  less, 
was  Increased  to  $1700  annually. 

Under  this  law  our  Circuit  Clerk 
and  ex-officio  Recorder  will  re- 
ceive an  increase  of  $600  although 
his  duties  have  not  been  increased 
at  all. 

"Lections  11812-3  provide  * * * * 

'The  Clerk  and  his  deputies  and 
assistants  shall  present  their 
accounts  to  the  County  Court,  and 
said  court  shall  draw  its  warrant 
therefor  upon  the  County  Tree surer, 
to  be  paid  out  of  any  money  avail- 
able in  the  treasury.* 

"It  appears  that  our  Circuit  Clerk 
vants  a deputy  to  assist  him, 
although  it  does  not  appear  that 
his  duties  have  been  increased,  or 
that  he  could  not  perform  all  the 
duties  of  both  offices  except  dur- 
ing the  kay  and  November  terms  of 
the  Circuit  Court  each  year,  if  he 
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would  give  same  his  time  and  per- 
sonal attention,  ns  yet  our  bounty 
Court  has  not  made  up  the  Budget 
for  1939;  but  Judging  from  the  1938 
budget  (when  the  expenditures  ex- 
ceeded the  income)  it  is  very  doubt- 
ful if  there  will  be  any  anticipated 
revenue  to  take  care  of  the  Circuit 
Clerk’s  deputy,  as  the  Court  has 
had  trouble  in  meeting  the  actual 
running  expense  of  the  County  each 
year. 

*'My  opinion  is  that,  even  though 
the  Circuit  Judge  should  have  made 
an  appointment  of  a deputy  circuit 
clork  as  provided  by  the  above 
mentioned  law,  that  such  appoint- 
ment and  the  salary  of  the  deputy 
would  not  be  binding  upon  the  court, 
or  an  encumbrance  on  any  funds  of 
the  County,  since  there  will  be 
nothing  with  whici  to  pay  same. 

"Elease  let  me  have  your  opinion 
in  the  matter  so  that  I may  proper- 
ly advise  the  Court  when  they  make 
up  their  budge t," 

The  first  phase  of  the  main  question  which  you 
present  relates  to  the  inference  in  your  letter  that  the 
need  of  a deputy  circuit  clerk  should  be  taken  into  con- 
sideration. Noting  your  statements  to  the  effect  that  the 
duties  of  the  circuit  clerk  have  not  increased,  this  does 
not  appear  to  be  a question  which  you  or  the  county  court 
have  the  power  to  pass  upon. 

Under  section  11812,  Laws  of  Missouri,  1937,  page 
446,  the  circuit  clerk  is  entitled  to  appoint  his  deputy 
or  deputies,  with  the  approval  of  the  judge  of  the  circuit 
court;  said  section  being  as  follows: 

"iiTery  Clerk  of  a Circuit  Court 
shall  be  entitled  to  such  number 
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of  deputies  and  assistants,  to  be 
appointed  by  such  official,  with 
the  approval  of  the  Judge  or  Judges 
of  the  Circuit  Courts,  as  such 
Judge  or  Judges  shall  deem  necessary 
for  the  prompt  and  proper  discharge 
of  the  duties  of  his  office,  The 
Judge  or  Judges  of  the  Circuit  Court, 
in  its  order  permitting  the  Clerk  to 
appoint  deputies  or  assistants,  shall 
fix  the  compensation  of  such  deputies 
or  assistants  which  said  order  shall 
designate  the  period  of  time  such 
deputies  or  assistants  may  be  employ- 
ed, Every  such  order  shall  be  enter- 
ed of  record,  and  a certified  copy 
thereof  shall  be  filed  in  the  office 
of  the  County  Clerk,  The  Clerk  of 
the  Circuit  Court  may  at  any  time, 
discharge  any  deputy  or  assistant, 
and  may  regulate  the  time  of  his  or 
her  employment,  and  the  Circuit  Court 
may,  at  any  time,  modify  or  rescind 
its  order  permitting  an  appointment 
to  be  made," 

It  therefore  becomes  a matter  for  the  Circuit 
Judge  to  determine  the  deputy  or  deputies  which  he  "shall 
deem  nece.  sary  for  the  prompt  and  proper  discharge  of  the 
duties  of  his  office,"  and  if  the  Circuit  Judge  determines 
that  he  is  in  need  of  a deputy  it  would  appear  that  the 
county  is  bound,  the  same  as  it  is  for  any  county  officer, 
for  the  payment  of  same  under  . ectlon  11813,  Laws  of  k ssouri, 
1937,  p,  447,  which  is  as  follows: 

"■*he  salary  of  the  Clerk,  and  that  of 
his  deputies,  and  assistants,  shall 
be  paid  out  of  the  county  treasury, 
in  monthly  installments,  at  the  end  of 
each  month.  The  accounts  of  all 
deputies  and  assistants  shall  be  stated 
in  their  names,  respectively,  and  the 
correctness  thereof  shall  be  certified 
by  the  officers,  respectively,  in  whose 
employment  they  are,  Ihe  Clerk  and 
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his  deputies  and  assistants  shall 
present  their  accounts  to  the  County 
Court,  and  said  court  shall  draw  its 
warrant  therefor  upon  the  County 
Treasurer,  to  be  paid  out  of  any 
money  available  in  the  treasury." 

e know  of  no  additional  duties  which  have  been 
aoded  to  the  office  of  circuit  clerk,  Inder  Section  11814a, 
Laws  of  Missouri,  1937,  p,  447,  the  clerk  is  compensated 
for  services  as  Clerk  of  the  Juvenile  Court,  and  we  assume 
that  you  arrive  at  the  compensation  of  the  Clerk  by  adding 
v200,00,  as  for  counties  of  the  population  of  Reynolds,  to 
the  amount  allowed  by  section  11786,  Laws  of  Missouri,  1937, 
page  445, 

Relative  to  the  question  as  to  whether  or  not  the 
county  is  liable  for  the  salary  of  the  deputy  circuit  clerk, 
in  the  event  one  is  appointed,  we  shall  discuss  the  same 
independent  of  the  ability  of  the  county  to  pay  the  same,  or 
as  determined  by  the  nudge t Act, 

In  the  decision  of  Bates  v.  St,  Louis,  153  ho,  18, 
1,  c.  20,  the  court  said: 

"It  Is  well  settled  law  that  fa 
public  officer  Is  not  entitled 
to  compensation  by  virtue  of  a 
contract,  express  or  implied,  Ihe 
right  to  compensation  exists,  when 
it  exists  at  all,  as  a creature  of 
law,  and  as  an  incident  to  the  office. 

•«  • . • "The  salary  belongs  to  him 
as  an  Incident  to  his  office,  and  so 
long  as  he  holds  It;  and,  when  im- 
properly withheld,  he  may  sue  for  and 
recover  it,  hen  he  uoes  so  he  is  en- 
titled to  its  full  amount,  not  by 
force  of  any  contract,  but  because 
the  law  attaches  it  to  the  office,"’ 

(Givens  v.  Daviess  Go.,  107  ^o.  loc. 
cit.  608,  610;  Ritz simmons  v,  Brook- 
lyn, 102  W,  Y.  536;  ^tate  ex  rel. 

Chapman  v.  ..albridge,  153  *o.  194.) 
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"as  Is  well  said  In  Throop  on  Public 
Officers,  sec.  500,  quoting  from 
Robinson,  J, , In  People  v.  Green,  6 
Lely  (N,  Y, ),  pp,  268,  269: 

M ’ The  right  of  an  officer  to  his  fees, 
emoluments,  or  salary,  is  such  only 
as  is  prescribed  by  statute;  and  while 
he  holds  the  office,  such  right  is  in 
no  way  i paired  by  his  occasional  or 
protracted  absence  from  his  post,  or 
neglect  of  his  duties,  -uch  derelic- 
tions find  their  corrections  in  the  power 
of  removal,  impeachment,  and  punishment, 
provided  by  law,  The  compensations  for 
official  services  are  not  fixed  upon  any 
mere  principle  of  quantum  meruit,  but 
upon  the  judgment  and  consideration  of 
the  legislature,  as  a just  medium  for 
the  services  which  the  officer  may  be 
called  upon  to  perform.  This  may  in 
many  cases  be  extravagant  for  the 
specific  services,  while  in  others  they 
may  furnish  a remuneration  which  is 
wholly  inadequate.  The  time  and  occa- 
sion may,  from  change  of  circumstances, 
render  the  service  onerous  and  oppressive, 
and  the  legislature  may  also  increase 
the  duties  to  any  extent  it  chooses;  yet 
nothing  additional  to  the  statutory  reward 
can  be  claimed  by  the  officer.  He  accepts 
the  office  for  better  or  worse”;  and 
whether  oppressed  with  constant  and  over- 
burdening cares,  or  enabled  from  absence 
of  claim  upon  his  services,  to  devote 
his  time  to  his  own  pursuits,  his  fees, 
salary,  or  statutory  compensation  con- 
stitutes what  he  can  claim  therefor,  and 
is  yet  to  be  accorded,  although  he  performs 
no  substantial  service,  or  neglects  his 
duties.  . , , • The  fees  or  salary  of 
office  are  "quicquid  honorarium,"  and 
accrued  from  mere  possession  of  the  office.,B 
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^nd  a;  ain  in  ^he  decision  or  ->tate  ex  rel. 

^ke  v.  Kansas  City,  221  Lo.  ^pp.  784,  the  court  states  • 
that  a county  officer's  right  to  a salary  is  a property 
right.  Hence,  we  dispooe  of  the  question  with  the  state- 
ment that  it  would  appear  that  the  county  is  liable  for 
the  salary  of  the  deputy  clerk. 

Assuming  that  the  county  is  liable  ana  that 
the  court  ap_ roves  the  appointment  of  a deputy  clerk  and 
fixes  his  salary,  can  the  county  court  refuse  to  include 
the  same  in  the  estimate  of  1939? 

Class  4 of  the  County  budget  Aot,  cawa  of  Missouri, 
1933,  p.  341,  provides  as  follows: 

"The  county  court  shall  next  set 
aside  the  amount  reqj  ired  to  pay 
the  salaries  of  all  county  officers 
where  the  same  i3  by  law  made  pay- 
able out  of  the  ordinary  revenue  of 
the  county,  together,  with  the 
estimated  amount  necessary  for  the 
conduct  of  the  offices  of  such 
officers.  Including  stamps,  stationery, 
blanks  and  other  office  supplies  as 
are  authorized  by  law.  Only  supplies 
for  current  office  use  and  of  an  ex- 
pendible nature  shall  be  included  in 
this  class,  iurniture,  office  machines 
and  equipment  of  whatever  kind  shall 
be  listed  under  class  six." 

Cnder  section  11813,  quoted  supra,  the  deputy  is 
entitled  to  receive  his  salary  paid  out  of  the  county  treasury 
in  monthly  installments  at  the  end  of  each  month  the  same  as 
the  clerk.  He,  therefore,  has  the  same  status,  insofar  as 
salary  is  concerned,  as  the  clerk,  and  any  salary  allowed  to 
him  should  be  Included  in  the  estimate  in  Class  4.  It  is 
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unfortunate  that  the  anti clpa tea  revenue  of  the  county 
cannot  be  estimated  to  such  amount  that  It  v/ould  include 
the  salary  of  the  deputy;  yet,  nevertheless.  In  the  situa- 
tion which  you  present,  this  salary  must  be  taken  into 
consideration. 


nespectfully  submitted. 


0L-  IVER  Vi.  NOLEN 
-assistant  Attorney-General 


ON*  EG 


*.ti  KOV^Ii: 


— 

(Acting)  Attorney-General 


COUNTY  BUDGET:  County  Clerk  cannot  be 

compelled  to  draw  warrant 
on  1939  funas  for  1938 
debt,  where  there  is  no 
surplus . 


February  16 th,  1939. 


bon*  Paul  N.  Chitwood, 
Prosecuting  Attorney, 
beynolds  County, 
Centerville,  I issouri. 


Dear  Sir: 


This  will  acknowledg  e receipt  of  your 
letter  of  February  7th,  1939,  which  is  as 
follows: 


"The  following  cop;  of  a county 
court  order  made  at  the  February 
term,  (February  7th,  1938)  is  as 
follows : 

"Now  at  this  time  the  court 
takes  up  the  matter  of  appoint- 
ment of  a Deputy  State  Health 
Commissioner  for  Reynolds 
County  as  authorized  by  section 
9025,  Lav/s  of  Missouri,  1933, 
page  271,  and  after  due  consi- 
deration of  said  matter  and 
the  court  being  fully  advised 
appoints  Dr.  J.  R*  Pyrtle  to 
said  office  for  a period  of 
one  year  at  a fixed  salary  of 
^400  per  year  * * *■" 

An  opinion  from  your  office  several 
months  ago  among  other  matters,  pro- 
vides that  the  County  Physician  is 
a County  Officer,  and  that  his  salary 
warrant  Is  to  be  written  upon  the 
unds  in  class  number  4,  of  the  County 
rudget  Laws. 
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In  the  Instant  case,  it  appears  from 
the  County  Court  records  that 
nothing  was  appropriated  in  this 
class  with  which  to  pay  the 
County  Physician,  or  rather  De- 
puty State  Health  Commissioner, 
as  the  statute  terms  him.  It 
further  appears  that  at  the  pre- 
sent term  of  the  County  Court 
(the  preparing  of  the  budget  for 
1939,  being  the  most  important 
business)  nothing  is  being  appro- 
priated in  this  funds  for  the  pay- 
ment of  Dr,  Pyrtle's  account  which 
has  been  filed  and  approved, 

L!r.  Lloyd  Hill,  the  new  County  Clerk 
of  this  County  has  refused  to  take 
any  part  whatever  in  the  writing 
of  a county  warrant  on  Class  HO,  4, 
of  the  1939  budget,  (when  completed) 
for  the  reason  that  he  contends  that 
the  county  is  in  anticipation  of  law 
on  a cash  cash  basis  and  that  war- 
rants should  not  be  written  with  which 
to  pay  indebtedness  for  past  years 
unless  there  is  a surplus  loft  over, 
which  is  not  the  fact  in  this  case. 

Kindly  let  me  know  your  opinion  at 
your  earliest  convenience  as  to 
what  remedy  may  be  had,  if  any,  com- 
pelling the  County  Clerk  to  write 
a warrant  to  the  Dr,  for  his  ser- 
vices." 


The  question  is  as  we  see  itj  May  a warrant  be 
drawn  on  the  1939  budget  and  funds  to  pay  an  obli- 
gation incurred  in  1938,  when  there  is  no  surplus 
in  1939  funds?  This  opinion  will  be  confined 
strictly  to  that  question  and  is  in  no  way  to  be 
construed  as  ruling  whether  or  not  an  officer's 
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salary  can  be  paid  at  all  If  he  fails  to  file  his 
estimate  (Sec.  6,  Laws  of  1933,  p.  344),  or  the 
court  fails  or  refuses  to  appropriate  an  amount 
in  Class  Four  to  pay  him  (Sec.  5,  Laws  of  1933, 
p.  344)* 


In  Kansas  City,  P’ort  Scott  and  Memphis 
hailroad  Company  v.  Thornton,  152  Mo,  570,  575, 
the  court  on  a similar  question,  said: 


M Under  these  provisions  of  the 
Constitution  warrants  may  be 
issued  to  the  extent  of  the  re- 
venue provided  for  the  year  in 
which  such  warrants  were  issued, 
and  the  warrants  so  issued  each 
year  must  be  paid  out  of  the  re- 
venue provided  and  collected  for 
that  year.  If  the  revenue  col- 
lected for  any  year  for  any  reason 
does  not  equal  the  revenue  provi- 
ded for  that  year  and  hence  is 
not  sufficient  to  meet  the  war- 
rants issued  for  that  year,  the 
deficit  thus  caused  can  not  be 
made  good  out  of  the  revenue  pro- 
vided and  collected  for  any  other 
year  until  all  the  warrants  drawn 
and  debts  contracted  for  such 
other  year  have  been  paid,  or  in 
other  words,  only  the  surplus  of 
revenue  collected  for  any  one  year 
can  be  applied  to  the  deficit  of 
any  other  year.  Thus  each  year's 
revenue  is  made  applicable,  first, 
to  the  payment  of  the  debts  of  that 
year,  and  secondly.  If  there  is  a 
surplus  any  year  It  may  be  applied 
on  the  debts  of  a previous  year.1* 


The  constitutional  provisions  referred  to  by 
the  court  in  the  Thornton  case  are  Sections  11  and  12 
of  Article  10.  Of  course,  now  there  is  a limitation 
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of  ninety  percent  on  the  amount  of  the  antici- 
pated revenue  which  the  court  may  spend.  (Sec. 

4,  Laws  of  19o3,  p.  343) • 

Under  this  case  it  is  clear  that  funda 
raised  to  pay  the  obligations  for  the  year  1939 
cannot  be  applied  to  the  payment  of  the  debts  of 
a prior  year,  unless  there  is  a surplus  in  the 
1939  funds.  You  state  in  your  letter  that  no 
such  surplus  exists. 

Any  debt  contracted  in  the  year  1938 
must  be  paid  by  a warrant  drawn  on  that  year’s 
revenue  (or  the  surplus  of  another  year). 

This  is  to  be  s^en  by  what  is  said  in  the  Thorn- 
ton case  1.  c.  575,  where  the  court  held  that 
the  constitution  made  "each  year’s  revenue 
applicable  to  the  payment  of  the  debts  of 

that  year.” 

TYith  respect  to  compelling  the  county 
clerk  to  draw  and  attest  the  warrant  in  question 
we  direct  your  attention  to  the  last  paragraph  of 
Section  8,  Laws  of  1933,  p.  345,  346,  providing 
that* 


"Any  order  of  the  county  court  of 
any  county  authorizing  and/or 
directing  the  issuance  of  any  war- 
rant contrary  to  any  provision  of 
this  act  shfcll  be  void  and  of  no 
binding  force  or  effect;  and  any 
county  clerk,  county  treasurer,  or 
other  officer,  participating  in  the 
issuance  or  payment  of  any  such 
warrant  shall  be  liable  therefor 
upon  his  official  bond." 


This  would  also  be  true  of  any  such  order 
violative  of  the  constitution. 
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It  needs  no  citation  of  authority  to 
establish  that  no  proceeding  could  be  instituted 
against  the  county  clerk  to  compel  him  to  do  that 
which  the  constitution  and  laws  say  shall  not  be 
done* 


CONCLUSION 


'Therefore,  it  is  our  opinion  that  a 
county  clerk  cannot  be  compelled  to  draw  and  attest 
a warrant  on  1939  funds  to  pay  a debt  incurred  for 
the  year  1938,  when  there  is  no  surplus  in  said 
1939  funds* 


Respectfully  submitted. 


APPROVED: 

LAr/KEN.JE  L.  BRADLEY, 

Assistant  Attorney  General. 


(acting)  Attorney  General. 


LLLiRV 


MOTOR  VEHICLE  FUEL  TAX: 
GASOLINE : 


Agents  and  employees  of  federal  government 
exempt  when  - 

Sales  at  Jefferson  Barracks  taxable  when  - 
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Honorable  Iloy  H,  Cherry 
State  Oil  Inspector 
Jefferson  City,  Missouri 


Dear  Mr*  Cherry: 


2/  M 


I /V 
* / #' 

Lit 


This  will  acknowledge  receipt  of  you r letter  of  March 
3,  1939,  in  which  you  request  our  opinion  on  the  following: 


"It  has  been  the  policy  of  this  depart- 
ment since  the  enactment  of  the  Mis- 
souri Motor  Vehicle  Fuel  Tax  Act  to 
allow  distributors  upon  whom  the  motor 
vehicle  fuel  tax  Is  levied  to  deduct 
from  their  reports  each  month  the  num- 
ber of  gallons  of  motor  vehicle  fuels 
sold  to  agents  and  employees  of  the 
United  States  government . These  de- 
dxictions  must  be  substantiated  by  an 
exemption  certificate,  form  No,  1094, 
which  Is  supplied  by  the  federal  govern- 
ment to  Its  agents  and  employees  en- 
titled to  exemption.  This  certificate 
No.  1094  Is  executed  by  the  person  In 
the  employ  of  the  government  and  delivered 
to  the  service  station  attendant  at  the 
time  of  the  purchase. 

On  numerous  occasions,  service  station 
attendants  have  r efused  to  accept  this 
exemption  certificate  in  lieu  of  the 
tax  and  the  federal  government  has  at 
various  times  filed  with  this  department 
claims  for  refund  of  the  tax  paid  on 
such  purchases.  This  department  has 
heretofore  included  the  government  claims 
in  the  list  of  relief  claims  recommended 
to  the  appropriations  conanittee  of  the 
House  of  Representatives  and  In  the  past 
an  appropriation  has  been  made  for  the 
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payment  of  the  claims*  1©  have  on  file 
at  the  present  time  two  claims  by  the 
federal  government  for  a total  of  «pl66.14. 
These  claims  are  supported  by  several 
hundred  of  the  above  mentioned  certificates. 
Some  of  these  certificates  are  dated  as 
far  back  as  1932. 

During  the  1936  session  of  Con  ress,  there 
was  passed  what  is  known  as  the  Haden- 
Cartwrlght  Bill.  (H.R.  11687) 

In  the  state  of  Missouri,  we  have  only 
one  military  reservation  on  which  a post 
exchange  is  operated  and  since  the  enact- 
ment of  the  above  mentioned  resolution, 
the  Jefferson  Barracks  Post  Exchange  has 
made  no  reports  and  paid  no  tax  to  the 
State  of  Missouri  on  gasoline  sold  for 
private  •use  on  the  highways  of  this  state. 

It  seems  that  the  War  Department  regula- 
tions hold  that  the  Missouri  motor  vehicle 
fuel  tax  is  not  a sales  tax  and  that  for 
this  reason  the  provisions  of  the  Haden- 
Cartwright  Act  do  not  apply. 

Assuming  that  the  War  Department  is  correct 
in  that  the  Missouri  motor  vehicle  fuel 
tax  is  not  a sales  tax,  then  it  must  be  a 
tax  for  the  privilege  of  doing  business  in 
the  state  of  Missouri  and  the  tax  applies 
to  the  distributors  of  motor  vehicle  fuels, 
if  the  tax  is  a tax  on  the  distributor  for 
the  privilege  of  operating  a business  In 
the  state  of  Missouri,  then  it  would  seem 
that  the  federal  government  has  paid  no 
tax  to  the  state  of  Missouri  and  would  be 
entitled  neither  to  exemption  or  refund. w 


I. 


First,  we  will  consider  your  question  relative  to  the 
agents  and  employees  referred  to  in  your  letter,  who  claim 
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exemptions,  or  apply  ior  reiunds  on  form  certificate  Ho.  1094, 

In  order  to  have  a legal  proposition,  we  assume  that  those 
Involved  are  engaged  In  an  essential  function  of  government 
and  not  a business  on  which  the  federal  government  has  err  narked, 
which  normally  worxld  be  taxable,  Allen  v.  Regents  of  University 
of  Georgia  58  S,  Cli  980. 

With  that  question  behind  us,  we  find  that  in  Central 
Transfer  Company  vs.  Commercial  Oil  Co.  45  Fed  2nd  400,  it  is 
held  that  the  gasoline  tax  levied  by  Section®  7795  and  7796 
R,  S.  Missouri  1929,  is  an  excise  tax  levied  on  the  right  to 
engage  in  the  business  of  selling  the  gasoline,  it  Is  further 
held  that  the  fact  said  tax  is,  as  a matter  of  business, 
passed  on  to  the  buyer  does  not  make  it  a tax  levied  against 
him,  even  though  the  seller  is  required  to  post  notice  to  the 
effect  that  a tax  Is  included  in  the  purchase  price.  Section 
7821  R.  S.  1929, 

With  this  holding  we  agree  -in  that  the  statutes  above 
mentioned  levy  the  tax  on  the  seller,  not  the  buyer  and  as 
such  Is  an  excise  tax.  Under  this  construction,  these  federal 
agents  and  employee®  pay  no  tax  levied  against  them,  but  only 
purchase  gasoline  and  pay  a stipulated  price  per  gallon,  to 
be  fixed  solely  by  the  seller,  which  price  happens  to  Include 
the  tax  because  the  seller  has  elected  to  pass  the  same  on 
to  the  purchaser. 


If  we  could  adhere  to  the  strict  rule  that  the  tax  must 
be  levied  against  the  buyer  before  these  federal  agents  and 
employees  are  exempt,  this  question  would  he  settled  now,  but 
that  does  not  seem  to  be  the  case . 

In  Panhandle  Oil  Company  vs.  Mississippi  277  U,  S,  218, 

72  I*.  Ed,  857,  It  appears  that  the  State  of  Mississippi  by  its 
laws  Imposes  an  excise  tax  of  one  cent  per  gallon  on  the  priv- 
ilege of  engaging  In  the  business  of  selling  gasoline.  The 
Panhandle  Oil  Company  was  engaged  in  said  business  in  that 
state  and  in  the  course  of  said  business  sold  large  quantities 
of  gasoline  to  the  Coast  Guard  Fleet  and  Veterans  Hospital 
at  Gulfport.  In  denying  the  right  of  the  state  to  collect 
the  tax  from  the  Panhandle  Oil  Company,  on  that  gasoline  sold 
those  agents,  the  Supreme  Court  of  the  United  States  said 
(citations  omitted)* 


ffThe  United  States  is  empowered  by  the 
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Constitution  to  maintain  and  operate 
the  fleet  and  hospital.  Art.  1,  Sec. 

8.  That  authorization  and  laws  en- 
acted pursuant  thereto  are  supreme 
(ai'-t.  b ) j and,  in  case  of  conflict, 
they  control  state  enactments.  The 
states  may  not  burden  or  interfere  with 
the  exertion  of  national  power  or  make 
it  a source  of  revenue  or  take  the 
funds  raised  or  tax  the  means  used 
for  the  performance  of  Federal  junc- 
tions. The  right  of  the  United  States 
to  make  such  purchases  is  derived 
from  the  Constitution.  The  petitioner’s 
right  to  make  sales  to  the  United  States 
was  not  given  by  the  state  and  does 
not  depend  on  state  lews}  it  results 
from  the  authority  of  the  national 
government  under  the  Constitution  to 
choose  its  own  means  and  sources  of 
supply.  While  Mississippi  may  impose 
charges  upon  petitioner  for  the 
privilege  of  carrying  on  trade  that 
Is  subject  to  the  power  of  the  state, 
it  may  not  lay  any  tax  upon  trans- 
actions by  which  the  United  States 
secures  the  things  desired  for  its 
governmental  purposes. 

The  validity  of  the  taxes  claimed  is 
to  be  determined  by  the  practical 
effect  of  enforcement  in  respect  of 
sales  of  the  government*  A charge 
at  the  prescribed  rat©  is  made  on 
account  of  every  gallon  acquired  by 
the  United  States.  It  is  immaterial 
that  the  seller  and  not  the  purchaser 
is  required  to  report  and  make  payment 
to  the  state.  Sale  and  purchase  con- 
stitute a transaction  by  which  the  tax 
is  measured  and  on  which  the  burden 
rests.  The  amount  of  money  claimed 
by  the  state  rises  and  falls  precisely 
as  does  the  quantity  of  gasoline  so 
secured  by  the  Government.’'  It  depends 
immediately  upon  the  number  of  gallons. 
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The  necessary  operation  of  these  enact- 
ments when  so  cons trued  la  directly  to 
retard.  Impede  and  burden  the  exertion 
by  the  Unit  d States,  of  its  constitu- 
tional powers  to  operate  the  fleet  and 
hospital.  To  use  the  number  of  gallons 
sold  the  United  States  as  a measure  of 
the  privilege  tax  is  in  substance  and 
legal  effect  to  tax  the  sale.  And  that 
is  to  tax  the  United  States— to  exact 
tribute  on  its  transactions  and  apply 
the  seme  to  the  support  of  the  state. 

'The  exactions  demanded  from  petitioner 
infringe  its  right  to  have  the  constitu- 
tional independence  of  the  United  States 
in  respect  of  such  purchases  remain  un- 
tramneled." 


The  above  case  was  followed  in  Graves  vs*  Texas  Corrpany  298 
U.  S*  393,  80  L.  Ed.  1236.  It  is  interesting,  to  note  the  dis- 
senting opinions  in  these  cases  to  the  effect  that  if  the  major- 
ity opinions  be  the  lav/,  then  the  United  States  government  is 
a privileged  customer,  who  must  receive  a special  reduction  in 
price  for  commodities  it  purchases  if  anywhere  in  the  processing 
of  said  commodity  a tax  lias  been  imposed  on  one  of  the  processors 
and  that  processor  has  increased  the  price  of  the  product  in  order 
to  compensate  himself  for  the  tax  levied  against  him  and  which  he  paid. 

We  would  have  thought  the  rule  as  above  announced,  to  be 
reciprocal,  that  is,  the  federal  government  could  not  collect 
the  one  cent  tax  on  gasoline  levied  by  48  Statutes  764  on  the  pro- 
ducer who,  in  turn,  passes  the  same  on  to  the  seller  and  thence 
to  the  buyer,  when  the  buyer  is  an  agency  of  the  State  of  Missouri* 

At  least,  this  immunity  due  to  the  dual  sovereignty  was  recognized 
in  Allen  vs.  Regents  of  the  University  of  Georgia,  supra,  and 
Indian  Motorcycle  Co.  vs.  U.  S,  283  U.  S.  570,  75  L.  Ed.  1277.  It 
seems,  however,  that  this  rule  has  been  seriously  questioned  in 
Helvering  vs.  Gerhard t 58  S.  Ct.  969,. .304  U*  S,  405,  if  not  over- 
turned. At  any  rate.  Congress,  perhaps  foreseeing  the  rule  laid 
down  the  Gerhardt  case,  expressly  provided  that  this  federal  tax 
on  gasoline  was  not  to  apply  on  sales  made  to  a state  or  political 
subdivision  t hereof  for  use  in  the  exercise  of  an  essential  govern- 
mental function.  49  Statutes  1025,  26  U.S.o.A.  1420. 

On  this  question,  it  is  our  opinion  that  these  agents  and 
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employees  of  the  federal  government, w hen  so  engaged,  are 
not  liable  to  pay  the  state  tax  on  gasoline.  Where,  however, 
the  tax  has  been  paid  by  one  of  these  agents  or  employees, 
there  is  no  authorization  In  our  law  by  which  It  ean  be 
returned. 

The  Missouri  Constitution,  Article  IV,  Section  43, 
provides  that  "all  revenue  collected  and  money  received 
by  the  State  from  any  source  whatsoever  shall  go  into  the 
treasury,  and  the  General  Assembly  shall  have  no  power 
to  divert  the  same,  or  to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance  of  regular  appropriations 
mad©  by  law."  {See  also  Art.  X,  Sec.  19),  The  Legislature, 
in  Laws  ©f  1937,  page  108,  appropriated  funds  MT©  pay  the 
claims  for  refunds  of  taxes  paid  on  motor  vehicle  fuels  as 
provided  by  law,”  The  ref  unds  contemplated  by  this  Appro- 
priatlon  Act  are  those  authorized  by  Section  780b  L.  S.  Mo. 
1929.  A casual  reference  to  this  statute  is  sufficient  to 
show  that  the  only  time  a refund,  may  be  paid  is  wnen  the 
gasoline  on  which  It  is  claimed  was  not  used  to  propel  a 
motor  vehicle  over  the  highways  of  this  state.  We  think 
it  will  be  conceded  that  these  agents  and  employees  of  the 
federal  government  did  not  so  use  the. gasoline  on  which 
they  claim  refunds. 


II. 


Your  next  question  concerns  Jefferson  Barracks,  an  area 
which  the  State  of  Missouri  ceded  to  the  federal  government, 
and  the  liability  for  tax  of  those  within  its  confines  sell- 
ing gasoline. 

This  territory  was  ceded  by  the  State  of  Missouri  to  the 
United  States  in  1892  {Extra  Session  Acts  1892,  page  16). 

This  Act  reserved  to  the  state,  among  other  things,  "the 
right  to  tax  and  regulate  railroad, 'bridge  and  other  corpora- 
tions, their  franchises  and  property  on  said  reservation." 
{This  has  been  a military  post  since  1826,  City  of  St.  Louis 
vs.  U.  S,  92  U.  S,  462). 

In  Standard  Oil  Company  vs.  California  291  U.  S.  242, 

78  L.  Ed,  775,  it  is  said  on  thlst 


"In  three  recent  cases— Arlington  Hotel 
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Co.  v.  Pant,  278  U.  S.  439,  73  L.  ed. 
447,  49  S.  Ct.  227 j United  States  v. 
TJnzeuta,  281  U.  S.  138,  74  L,  ed.  1091, 
50  S,  Ct.  455 — we  have  pointed  out  the 
consequences  of  cession  by  a State  to 
the  United  States  of  jurisdiction  over 
lands  held  by  the  latter  for  military 
purposes.  Considering  these  opinions, 
it  seems  plain  that  by  the  Act  of  1897 
California  surrendered  every  possible 
claim  of  right  to  exercise  legislative 
authority  within  the  Presidio-* -put 
that  area  beyond  the  field  of  operation 
of  her  laws.  Accordingly,  her  legis- 
lature could  not  lay  a tax  upon  trans- 
actions begun  and  concluded  therein.* 


An  exception  to  this  rule,  however,  is  when  the  state 
makes  certain  reservations  In  the  ceding  act  which  do  not 
Interfere  with  essential  governmental  functions  on  the  re- 
servation. Fort  Leavenworth  R.  R.  Co.  v.  Lowe  114  U,  8. 

525,  29  L.  Ed.  264. 

We  see  by  the  Missouri  ceding  act  that  no  reservation 
was  made  as  to  the  right  of  the  State  to  tax  sales  of  gasoline 
made  on  the  reservation. 


The  Bill  mentioned  In  your  opinion  request  appears  in 
23  U.S.C.A.  55a,  and  provides  as  follows: 


"(a)  All  taxes  levied  by  any  State, 
Territory  or  the  District  of  Co  urnbia 
upon  sales  of  gasoline  and  other  motor 
vehicle  fuels  may  be  levied,  in  the 
same  manner  and  to  the  same  extent, 
upon  such  fuels  when  sold  by  or  through 
post  exchanges,  ship  stores,  ship  service 
stores,  commissaries,  filling  stations, 
licensed  traders,  and  other  similar 
agencies,  located  on  United  States 
military  r other  reservations,  when 
such  fuels  are  not  for  the  exclusive 
use  of  the  United  States.  Such  taxes, 
so  levied,  shall  be  paid  to  the  proper 
taxing  authorities  of  the  State,  Terri* 
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tory  or  the  District  of  Columbia*  within 
whose  borders  the  reservation  affected 
may  be  located, 

(b ) The  officer  in  charge  of  such  reser- 
vation shall,  on  or  before  the  fifteenth 
day  of  each  month,  submit  a written  state- 
ment to  the  proper  taxing  authorities  of 
the  State,  Territory  or  the  District  of 
Columbia  within  whose  borders  the  reser- 
vation is  located,  showing  the  amount  of 
such  motor  fuel  not  sold  for  the  exclu- 
sive use  of  the  United  States  during  the 
preceding  month,” 


Prior  to  1892,  tie  State  cf  Missouri  had  the  right  to 
legislate  concerning  this  reservation  on  any  subject  so  long 
as  it  did  not  interfere  with  essential  governmental  functions 
in  doing  so.  Thus,  at  that  time,  it  could  have  imposed  any 
tax  it  3aw  fit  on  property  or  transactions  taking  place  on 
said  reservation,  if  within  the  above  limitation.  By  the 
Act  of  1892,  the  state  released  this  area  from  its  control, 
except  for  the  reservations  designated  in  the  Act,  Under 
the  Haden-Cartwright  Bill  23  U,S,C*A*  55a  Congress  returned 
a certain  portion  of  that  which  the  state  released  by  the 
Act  of  1892,  that  is,  the  right  to  collect  the  tax  upon 
” sales  of  gasoline”  made  on  the  reservation. 

You  state  that  it  is  contended  that  Congress  used  the 
phrase,  ”tax  upon  the  sales  of  gasoline”,  in  a technical 
sense,  meaning  that  before  the  btate  of  Missouri  can  collect 
the  tax  upon  gasoline  sold  on  the  reservation,  said  tax 
must  be  a sales  tax.  Circular  No,  58  issued  by  the  War 
Department  over  the  signature  of  the  Honorable  Mai in  Craig 
on  September  8,  1936,  in  para,  5,  seems  to  indicate  that 
that  is  the  War  Department's  contention. 

We  can  not  agree  to  this  construction.  Congress,  when 
it  passed  the  Hade n- Cartwright  Bill,  presumably  knew  that 
military  and  other  reservations  were  located  throughout  the 
United  States  and  that  all  states  do  not  levy  their  gasoline 
tax  in  the  same  manner.  Due  to  this.  Congress  must  have 
intended  the  Act  to  apply  to  all  states  alike,  irrespective 
of  any  particular  mode  in  which  a state  might  levy  its  gasoline 
tax.  Neither  does  the  Honorable  Homer  Cummings,  in  his 
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opinlons  (38  Atty.  Gen,  Op.  519-522)  apply  any  auch  strict 
construction.  That  officer  also  remarked  at  page  521s 


‘’It  lies  with  the  territorial  govern- 
ment and  its  appropriate  officers  to 
construe  its  laws  and  to  determine 
whether  or  not  under  them  taxes  are 
to  he  levied  upon  sales  by  or  through 
such  agencies  located  on  such r e serra- 
tions of  motor  vehicle  fuels  which  ar-j 
not  for  the  exclusive  use  of  the  United 
States 


Notwithstanding  the  contention  of  the  War  Department, 
w©  are  now  advising  you,  as  the  taxing  authority  of  gasoline 
In  this  state,  that  as  construed  by  the  Supreme  Court  of 
the  United  States,  the  tax  on  gasoline  as  levied  by  the 
State  of  Missouri  Is  a "tax  upon  the  sales  of  gasoline" • 

As  pointed  out  in  Part  I of  this  opinion,  the  gasoline  tax 
in  Missouri  Is  strictly  speaking  an  excise  tax,  but  this 
rule  does  not  obtain  when  applied  to  agencies  and  Instru- 
mentalities of  the  federal  government. 

In  Panhaddle  Oil  Company  vs.  Mississippi,  supra,  the 
court  In  construing  the  law  of  Mississippi,  which  levied 
that  state’s  gasoline  tax  In  almost  the  Identical  language 
as  does  Missouri  saldi 


"To  use  the  number  of  gallons  sold 
•a  *-  -a  as  a measure  of  the  privilege 
tax  Is  in  substance  and  legal  effect 
to  tax  the  sale". 


As  was  said  In  Gregg  Dyeing  Co*  vs.  Query  286  U.  S.  472, 

76  L.  Ed.  1232  the  Supreme  Court  regards  substance  and  effect 
rather  than  form  in  determining  what  kind  of  tax  has  been  levied 

It  is,  therefore,  our  opinion  that  all  gasoline  sold 
within  the  cortf* ines  of  Jefferson  Barracks,  when. not  sold  for 
the  exclusive  use  of  the  United  States,  is  subject  to  the 
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tax  levied  on  gasoline  by  this  state  to  be  paid  as  Congress 
directed  in  the  Haden-C art wrlght  Bill* 


Respectfully  submitted. 


Laurence  l*  bradley 

Assistant  Attorney  General 


APPROVED* 

n w. 

(Acting)  Attorney  General 
LLB : RT 


LIMITATIONS s 


Limitation  does  not  begin  to 
run  against  the  County  Treasurer 
COUNTY  TREASURERS:  and  his  bondsmen  until  the  end 

of  his  term  and  breach  of  duty 
then  to  pay  over  funds. 


March  24th,  1939 


Honorable  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Sir: 

We  have  your  inquiry  which  is  as  follows: 

"On  June  8th,  1938,  a report  of  an 
audit  made  by  County  Examiners  J.  E. 
Sanders  and  L.  L.  Patterson,  of  the 
State  Auditor* 8 office,  was  made  of 
all  the  county  offices  of  Reynolds 
County,  and  filed  with  the  County 
Clerk  of  said  county. 

"The  audit  covered  the  period  during 
the  years  1935  and  1936.  It  reported 
a shortage  of  $4,469.45  of  Mr.  0.  C. 
Lane,  Treasurer,  and  consisted  of  a 
shortage  of  $3,862.76  of  Mr.  Lane's 
accounts,  plus  $606.69,  representing 
an  excess  of  one  half  of  one  percent 
of  fees  illegally  retained  by  him 
for  disbursing  the  school  moneys  of 
the  county  for  the  year  1936. 

"I  have  sued  Mr.  Lane  and  his  bonds- 
men, the  American  Surety  Co.  Inc.  of 
New  York  in  a civil  action  here  in 
the  Circuit  Court,  to  recover  this 
amount  on  the  bond.  I have  been  in- 
formed by  the  defendant  Surety  Com- 
pany, that  the  principal  defense 
would  be  the  three  year  statute  of 
limitations,  l.e.,  that  the  present 
suit  on  the  bond  was  not  brought 
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until  after  the  three  years  limi- 
tation, as  they  claim  barred  at 
least  half  of  the  alleged  short- 
age, To  sustain  their  point,  they 
cite  me  Section  865,  R,  S,  Mo,, 

1929,  which  reads  as  follows* 

"?/ithin  three  years* 

First,  an  action  against 
a Sheriff,  coroner  or 
other  officer,  upon  a 
liability  incurred  by  the 
doing  of  an  act  in  his 
official  capacity  and  in 
virtue  of  his  office,  or 
by  the  omission  of  an  of- 
ficial duty,  including 
the  non-payment  of  money 
collected  upon  an  execu- 
tion or  otherwise;  second, 
an  action  upon  a statute 
for  a penalty  or  forfeiture, 
where  the  action  is  given 
to  the  party  aggrieved,  or 
to  such  party  and  the  state." 

"They  further  cite  numerous  cases, 
the  principal  ones  of  which  are 
Shelby  County  vs,  Bragg,  15b  Mo, 

276,  Putnam  County  vs,  Johnson, 

259  Ko,,  75,  State  ex  rel  Bell  vs, 
Yates,  251  Mo,,  276,  and  City  of 
St,  Joseph  vs*  Wyatt,  274  Ko,,  566, 
also  a number  of  other  cases  are 
cited  to  sustain  the  position,  that 
a stilt  against  an  official  on  his 
bond,  must  be  instituted  within  three 
years  from  the  date  of  the  breach  of 
the  bond,  shortage  or  other  defalca- 
tion complained  of* 

"Now  according  to  the  audit  report, 
the  shortages  of  Kr*  Lane  did  not  all 
happen  at  any  particular  date,  but 
continuously  over  a long  period  of 
time.  Apparently  the  defense  does  not 
believe  their  position  to  be  good,  or 
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at  least  logical*  They  have  filed 
a motion  to  make  the  various  accounts* 
the  amounts  taken  and  the  dates  of 
the  shortages*  along  with  their  de- 
fense of  the  three  year  statute  of 
limitations  plea* 

"It  would  be  impossible  to  definitely 
give  the  exact  dates  of  the  shortages* 
since  the  balances  in  each  fund  were 
raised  or  lowered  from  day  to  day, 
apparently  at  the  will  of  the  trea- 
surer* For  the  same  varied  almost 
daily*  For  the  same  reason  any  such 
shortages  would  be  next  to  Impossible 
to  detect*  since  the  treasurer  car- 
ried all  funds  in  hia  various  book 
balances,  in  one  bank  account  in  Rey- 
nolds County  Savings  Bank,  the  county 
depository  at  that  time*  In  my 
opinion  the  embeszlement,  and  short- 
ages of  Mr*  Lane  were  not  really  com- 
plete as  to  set  in  operation  of  the 
statute  of  limitation  until  the  last 
wrongful  act  was  finally  completed* 
and  the  total  amount  of  shortage  was 
capable  of  being  ascertained*  The 
total  shortage  of  v4,469*45,  did  not 
occur  until  February  5th,  1937,  when 
the  trei surer  made  his  final  settle- 
ment when  the  exact  amount  of  the 
shortage  was  ascertained,  and  he 
failed  to  account  for,  and  turn  this 
amount  over  to  his  successor  of  this 
date*  Section  860,  R*  S*  Mo*,  1929* 
provides : 

"Civil  actions,  other  than 
those  for  the  recovery  of 
real  property,  can  only  be 
commenced  within  the  periods 
prescribed  in  the  following 
sections,  after  the  causes 
of  action  shall  have  accrued! 
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Provided,  that  for  the 
purposes  of  this  article, 
the  cause  of  action  shall 
not  be  deemed  to  accrue 
when  the  wrong  Is  done  or 
the  technical  breach  of 
contract  or  duty  occurs, 
but  when  the  damage  re- 
sulting therefrom  is  sus- 
tained and  is  capable  of 
ascertaizzment,  and,  if 
more  than  one  Item  of 
amage,  then  the  last  item, 
so  that  all  resulting  damage 
may  be  recovered,  and  full 
and  complete  relief  obtained." 

"Also  the  following  cases  are  In  point 
with  this  section*  Fitchner  vs.  Fohr, 

16  S.  W.  (Bd),  739,  and  Lewis  vs.  Thomp- 
son, 96  5.  V.  939. 

"I  do  not  care  to  burden  you  with  a 
lengthy  discussion  of  the  points  of 
law  Involved  in  this  case,  but  in 
view  of  the  Importance  of  this  case 
to  Reynolds  County,  I would  appreciate 
your  opinion  and  advice  as  to  which  of 
the  two  sections  of  law  relating  to 
the  statute  of  limitations  will  govern 
in  the  instant  case." 


Replying  thereto,  it  occurs  to  us  that  your 
question  boiled  down  is  this* 

When  does  the  Statute  of  Limitation 
begin  to  run  against  the  liability  of 
the  County  Treasurer  and  his  bondsmen, 
on  account  of  the  failure  of  the  County 
Treasurer  to  properly  account  for  and 
pay  over  the  funds  officially  in  his 
hands? 

Section  12152,  K*  S.  Mo«,  1929,  states  with 
reference  to  the  duties  of  the  County  Treasurer i 
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"He  shall  settle  his  accounts  with 
the  count  semi-annually,  at  Its 
first  and  third  regular  terns  in 
each  year;  and  at  the  end  of  his 
term  *<*«•*#*  shall  immediately 
make  such  settlement,  and  deliver 
to  his  successor  in  office  all 
things  pertaining  thereto,  together 
with  all  money  belonging  to  the 
county;  and  at  each  settlement  the 
court  shall  Immediately  proceed  to 
ascertain,  by  actual  examination 
and  count,  the  amount  of  balances 
and  funds  in  the  hands  of  such 
treasurer  to  be  accounted  for,  and 
to  what  particular  fund  or  funds 
it  appertains,  and  cause  to  be  spread 
on  its  records,  in  connection  with 
the  entry  of  such  settlement,  the 
result  of  such  examination  and 
count," 

In  the  cast  of  Fitchner  against  Mohr,  16  S,  W, 
(2d),  739,  the  St,  Louis  Court  of  Appeals,  speaking  of 
when  the  statute  of  limitations  begins z o run,  said 
1.  c.  741: 

"It  seems  to  us  therefore,  that 
the  time  when  theatctute  begins  to 
operate  against  a claim  under  the 
constitutional  and  statutory  pro- 
visions aforesaid.  Is  that  date 
when  It  hae  been  discovered  or  made 
known  to  the  public  that  the  of- 
ficials or  agents  have  violated  the 
provisions  denouncing  the  reception 
of  deposit  when  the  bank  it  in  a 
failing  condition  or  insolvent," 
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The  court  these  seems  to  hold  that  the 
petition  there  under  attack  which  stated  that  on 
August  31,  1982,  the  hank  became  Insolvent  ana  was 
thereupon  taken  over  by  the  Finance  Department  and 
by  showing  that  at  that  time  the  information  became 
available  to  the  depositors  which  charged  him  with 
the  duty  of  account,  and  the  statute  of  limitation 
began  to  run  at  that  time*  In  other  words,  the 
statute  of  limitation  did  not  begin  to  run  at  the 
date  of  making  of  the  deposit  which,  in  that  case, 
was  on  April  £5,  1922,  but  did  begin  to  run  at  the 
date  the  depositor  became  acquainted  with  the  fact 
that  the  bank  was  insolvent. 

In  Lewis  against  Thompson,  96  S*  W*  (2d), 
938,  speaking  of  when  the  statute  of  limitation 
begins  to  run,  the  Kansas  City  Court  oi  Appeals 
speaking  of  Section  860,  K*  S.  K©.,  1929,  page  944, 
said  i 


’’Under  this  section  it  has  been 
held  that  a cause  of  action  has 
accrued  when  a right  exists  to 
institute  a suit  and  for  its  en- 
forcement «■  4-  «■  <:•  a * 

"A  fundamental  rule  applies  to 
the  construction  of  all  limitation 
statutes,  is  that  the  same  may  be 
deemed  to  begin  to  run  only  when 
the  cause  of  action  ascertained 
accrued  to  the  person  asserting 
it  and  that  does  not  accrue  in  the 
legal  sense  it  comes  into  being 
and  such  party  has  the  right  to 
assent  the  same  in  court." 

In  that  case  the  question  considered  was  when 
the  statute  of  limitation  began  to  operate  as  to  a 
broker’s  commissions  for  the  sale  of  a business 
establishment,  the  value  of  which  was  to  be  determined 
by  an  inventory  to  be  made  after  the  entering  into 
of  the  contract  of  sale*  Ihe  court  held  the  statute 
to  l*«gin  to  run,  not  from  the  date  the  contract  was 
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entered  Into,  but  from  th4  date  the  Inventory 
was  made,  because  at  the  latter  time  the  amount  of 
broker's  commissions  was  thereupon  capable  of 
ascertainment, saying  at  pa* e 94b: 

"Until  such  time  plaintiff  could 
not  know  the  amount  of  the  compen- 
sation to  which  he  was  entitled, 
and  had  no  cause  of  action  there- 
fore he  might  assert  in  court," 

It  will  be  noted  that  Section  12152,  supra, 
uses  the  term  "settle"  speaking  of  the  duty  of  the 
county  treasurer  with  reference  to  his  semi-annual 
settlements.  That  statute  requires  him  to  pay 
over  the  money  officially  in  his  hands  "at  the  end 
of  his  term  w w # The  county  treasurer  acts  as 
a reservoir  or  receptacle  officially  of  the  county 
funds.  There  Is  no  other  person  to  whom  the  county 
treasurer  can  pay  the  county  funds  belonging  to  the 
county  as  long  as  he  himself  is  in  office.  It  did 
not  become  the  duty  of  the  county  treasurer  to  pay 
over  the  county  funds  to  any  other  person  (except 
of  course,  funds  called  for  by  county  warrant  pro- 
perly Issued  against  the  funds)  until  the  end  of 
his  term, 

Yoror  inquiry  does  not  disclose  that  the 
County  Treusurer  declined  nor  neglected  to  render 
semi-annual  settlements,  under  Section  12153,  R, 

S,  Mo,,  1929,  certain  other  officers  are  required  . 
to  make  settlement  at  each  term  of  the  county  court 
and  "pay  into  county  treasury  any  balance  which  may 
be  due  the  county  ■»*«■"  Section  12154,  R.  S.  Mo,, 
1929,  states  that: 
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11  if  any  person  thus  chargeable 
shall  neglect  or  refuse  to  ren- 
der true  accounts,  or  settle, 
as  aforesaid,  the  court  shall 
adjust  the  accounts  of  such  de- 
linquent, according  to  the  best 
Information  they  can  obtain, 
and  ascertain  the  balance  due 
to  the  county." 

Section  12155,  supra,  apparently  does  not 
apply  to  the  county  treasurer  because  the  parties 
required  by  that  section  to  make  such  settlements 
ana  balances  of  accounts  and  by  it  required  to 
pay  such  moneys  to  the  county  treasurer*  Subse- 
quent sections  there  following  relate  to  the  penal- 
ties and  liens  applicable  in  summary  proceedings 
of  the  county  court  in  adjusting  defaulting  of- 
fice accounts,  but  seems  to  refer  to  proceedings 
directly  against  the  official  and  not  to  liability 
on  his  official  bond. 

If  the  cause  of  action  accrues  to  tho  court 
at  the  semi-annual  settlement  called  for  by  Section 
12136,  then  the  statute  of  limitations  begins  to 
run  from  that  date*  If  by  the  term  "settlement”  is 
meant  merely  the  stating  of  the  account  and  it 
would  not  become  the  duty  of  the  county  treasurer 
to  pay  over  any  money  to  anyone  until  the  end  of  his 
term*  It  might  be  argued  that  he  has  not  violated 
his  official  duty  in  not  paying  over  the  proper 
amount  until  the  end  of  his  term* 

If  A owes  a promissory  note  which  is  due 
the  first  day  of  January,  1941,  A has  not  vidated 
his  legal  duty  to  the  payee  by  declining  to  pay  said 
note  prior  to  January  1,  1941*  It  might  be  A’s 
duty  to  render  account  to  the  payee  by  writing,  him 
letters  at  each  term  when  the  county  court  convenes 
and  setting  out  all  of  the  circumstances  surrounding 
the  note  and  the  payment  thereof,  by  the  fact  that 
A failed  to  do  these  latter  things,  would  not  of  it- 
self accelerate  the  due-date  of  the  no  e,  nor  would 
that  fact  start  the  statute  of  limitations* 
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It  occurs  to  us  the  last  above  is  some- 
what of  a parallel  to  the  statutory  duties  and 
responsibilities  or  the  county  treasurer  while 
it  is  his  statutory  duty  to  make  settlements  with 
the  county  court  3emi-annually,  yet  does  not 
become  his  duty  to  pay  over  the  balance  of  official 
funds  until  the  end  of  his  term  when  the  statute 
of  limitation  does  not  begin  to  run  until  he  has 
violated  that  duty,  which  violation  must  occur  at 
the  end  of  his  term  by  failing  to  pay  the  same  over 
to  his  successor. 

The  cases  in  your  letter  mentioned  as 
cited  by  the  bondsmen  do  hold  that  the  statute  of 
limitation  begins  to  run  against  the  county  officials 
when  they  make  settlements  required  by  law  to  be 
made  by  them  with  the  county  court,  and  the  settle- 
ments as  made  by  them  show  on  the  face  to  be  in- 
correct and  also  when  the  other  public  records 
available  for  the  county  court  to  use  in  checking 
up  the  accuracy  of  the  report  and  show  the  report 
as  made  to  be  incorrect,  and  seem  further  to  hold 
that  the  only  instances  where  the  statute  does  not 
begin  to  run  against  an  official  making  a settlement 
with  the  county  court  are  those  where  he  has  made 
a false  settlement  and  there  is  no  available  re- 
cord by  which  the  falsity  thereof  could  be  reason- 
ably discovered  but  on  the  contrary,  there  has 
been  by  the  defaulting  officer  a concealment  of  the 
true  facts,  but  those  cases  apply  the  above  rule 
to  officers  after  the  liability  to  make  the  pay- 
ment there  under  consideration  has  accrued.  If 
it  was  the  duty  of  the  county  treasurer  in  the  in- 
st.  nt  case,  to  pay  this  money  over  to  someone  at 
each  semi-annual  period  when  the  statute  requires 
him  to  "settle”  his  accounts,  then  the  statute 
would  begin  to  run  from  those  periods,  but  if,  as 
v.e  have  stated  here  above,  his  duty  to  pay  over  the 
money  does  not  came  into  existence  until  the  end 
of  his  term  of  office,  then  the  statute  of  limita- 
tions should  not  begin  to  run  until  he  has  reached 
th.-t  date. 


Eon.  Paul  K.  Chitwood 


10 


Larch  24th,  1039 


The  cases  cited  by  the  bondsmen  and 
above  mentioned,  anc  the  three  year  statute  of 
limitations  preclude  a successful  prosecution 
if  such  were  instituted  more  than  three  years  after 
the  time  at  which  the  final  settlement  of  the 
county  treasurer  was  due,  if  there  was  no  fraud 
in  the  making  of  the  settlement,  ana  if  the  re- 
cords were  available  for  the  county  court  as  the 
auditing  tody,  to  determine  that  the  settlement 
as  made  was  fraudulent  or  incorrect.  If  the 
county  treasurer  in  making  such  settlement  had 
made  an  incorrect  settlement  and  had  so  manipu- 
lated his  records  by  falsification  or  kept  a 
dual  set  of  records,  and  the  e was  no  available 
public  records  by  which  the  county  court  could 
ascertain  that  the  settlement  as  made  was  false, 
the  statute  of  limitations  would  not  begin  to 
run  until  after  the  county  court  had  had  a 
reasonable  opportunity,  all  the  facts  and  cir- 
cumstances considered,  to  discover  the  falsity 
of  the  settlement.  See  St.  Joseph  against 
Wyatt,  274  ho.  567,  for  a summary  of  the  law  as 
to  the  last  above  expression  herein. 

\7e  do  not  by  this  opinion  desire  to  be 
understood  as  in  any  way  excusing  the  failure 
of  the  county  court  to  r quire  a strict  and  pro- 
per accounting  of  public  funds  of  the  county. 

It  is  their  duty  to  protect  the  county  funds. 

Ihey  are  by  law  created  the  fiscal  agents  of  the 
county.  Ihey  are  the  guardians  of  the  proper 
handling  of  the  county  funds.  It  is  their  duty 
to  faithfully  and  a siduously  watch  over  the  settle- 
ments made  by  county  officials  with  the  county 
as  is  said  in  the  last  case  above  mentioned, 
page  575: 
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"The  County  Court  is  given  the 
power  to  audit  the  accounts  of 
these  officers  and  it  is  made 
their  duty  to  examine  settle- 
ments made  by  them  and,  if  nec- 
essary, to  hear  the  evidence  of 
witnesses.  A mei  e examination 
of  the  statements  is  not  a pro- 
per performance  of  their  duty. 
They  should  see  that  the  state- 
ments are  correct." 


CONCLUSION. 


It  is  our  opinion  tha  the  statute  of  limi- 
tation does  not  begin  to  run  against  the  county 
treasurer  and  his  bondsmen  until  he  lias  violated 
his  duty  to  pay  over  county  funds,  and  that  his 
duty  to  pay  over  county  funds  does  not  spring  into 
existence  until  the  end  of  his  term  of  office,  ab- 
sent the  other  statutory • provisions  for  the  termi- 
nation of  his  office. 


Respectfully  submitted. 


vkakl  Wats ok, 

assistant  Attorney  General. 

APPROVED* 


J.  I.  TAYLOR 

(Acting)  Attorney  General. 
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CRIMINAL  LAW: 

INFORMATION : 
NUMBER  OF  COUNTS: 


Where  one  offense  is  committed  the  state  may 
file  an  information  containing  several  counts 
where  different  sections  of  the  statute  are 
violated.  


April  26,  1939 


Mr.  Paul  N.  Chitwood 
prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Sirt 


This  is  in  reply  to  youra  of  recent  date  therein 
you  request  an  opinion  on  the  questions  May  a person,  who 
has  possession  of  a fur-bearing  animal  out  of  season,  be 
prose ou ted  under  an  information  containing  two  counts,  one 
for  the  possession  of  such  animal,  and  the  other  for  fall- 
ing to  procure  a dealer  and  shipper's  license? 


The  sections  of  the  statute  which  have  been  violated 
to  which  you  refer  are  Sections  8238,  8239  and  8261,  R.  S. 
Missouri,  1929.  Section  8238,  supra,  makes  it  unlawful  for 
any  person  to  kill  any  fur-bearing  wild  animal,  to  take,  have 
in  his  possession,  offer  for  sale,  etc.,  in  certain  periods 
of  the  yea r.  Section  8239,  supra,  pertains  to  a dealer  and 
shipper's  license  to  purohase  and  sell,  transport,  possess 
and  commercialize  in  pelts  of  fur-bearing  animals. 

It  appears  from  the  case  idiiah  you  have  submitted 
that  a party  has  been  oharged  with  possession  of  the  pelt 
of  a fur-bearing  animal  out  of  season  contrary  to  the  pro- 
visions of  Section  8238,  supra,  and  you  are  asking  whether 
or  not  another  oount  under  Section  8239,  supra,  can  be  in- 
cluded in  that  information. 


It  will  be  noted  that  the  punishment  for  the  violation 
of  the  two  foregoing  sections  is  set  out  in  Section  8261, 
supra,  which  makes  it  a misdemeanor  to  violate  said  sections. 

In  Kelley's  Criminal  Law  and  Practice,  Third  Edition, 
page  160,  section  206,  the  rule  as  to  the  number  of  counts 
which  may  be  Included  in  an  information  charging  misdemeanors 
is  stated  as  follows: 


Mr,  Paul  N.  Chitwood 


2 


April  26,  1939 


"An  indictment  may  contain  co tints 
for  several  distinct  offenses— misde- 
meanors only,  provided  the  Judgment 
and  punishment  for  each  be  the  same, 

****■»■•«■*  " 

Section  3552,  R.  3,  Missouri,  1929,  provides  as  fol- 
lows! 

"When,  by  law,  an  offense  comprises 
different  degrees,  an  Indictment  may 
contain  counts  for  the  different 
degrees  of  the  same  offense,  or  lor 
any  of  such  degrees." 

In  State  v.  Davis,  29  Mo.  391,  l.o.  397,  the  rule 
is  stated  as  follows) 

"The  defendant  had  no  right  to  com- 
pel the  State  to  elect  on  which  count 
In  the  indictment  she  would  try  him. 

As  but  one  offence  was  committed, 
and  the  two  oounts  related  to  the 
same,  transaction,  it  was  entirely 
competent  to  the  State  to  vary  her 
charges  by  means  of  several  oounts, 
although  under  different  sections 
of  the  statute,  so  as  to  meet  the 
proof  which  mi^it  be  produced." 

So  In  the  case  which  you  have  submitted,  if  the 
party,  by  his  act,  has  violated  Sections  8238  and  8239, 
then  under  the  foregoing  ruling  it  would  not  seem  Improper 
to  charge  him  In  two  counts,  however,  the  court  might 
require  you  to  elect  at  the  close  of  the  case  on  which 
count  you  would  go  to  the  jury. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  an  information  charging  a person  with  misdemeanors 
may  contain  several  counts  where  one  offense  has  been  committed 
and  different  sections  of  the  statute  have  been  violated. 

Respectfully  submitted 


APPROVED) 


TYRE  W.  BURTON 
Assistant  Attorney  General 


(Aotlng)  Attorney  General 
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q.  Children  fror..  orphans*  homo  residing  in  families 
'In  common  school  districts  may  attend  v.  1 fchoi  t paying 
■tuition. 


October  6,  1959 


Honorable  G.  R,  Chamberlin 
Prosecuting  Attorney 
Cass  County 

Harrisonwllle,  Missouri 


Dear  oir » 


ihis  Department  is  in  receipt  of  your  letter 
of  September  15th,  wherein  you  request  an  opinion  re- 
lating to  payment  of  tuition  by  the  children  of  Bpofford 
Home  in  Kansas  City,  Jackson  County.  Your  letter  is  as 
follows: 


"I  am  writing  your  office  at  the 
request  of  Miss  May  Bowlin,  our 
County  School  Superintendent,  on 
account  of  the  following  condition 
and  insistent  contention  hawing 
come  up  in  one  of  the  districts  in 
this  County. 

"Ihe  main  facts  are  based  upon 
children  sent  from  the  Spofford  Home 
in  Kansas  City,  Jackson  County,  as 
it  appears  they  send  out  the  children 
who  are  residents  of  the  home  or  under 
the  home ' s care , to  people  in  the 
country  and  pay  a mi nlmum  amount  for 
their  board  and  these  children  hare 
been  of  course  enrolled  in  the  schools. 

"In  one  of  the  districts  in  the  North- 
ern part  of  this  County  the  School 
board  appealed  last  year  to  the  County 
superintendent  and  raised  objection  to 
these  children  being  sent  to  their 
schools,  feeling  no  doubt  that  it  was 
an  unjust  and  unnecessary  burden  upon 
the  District. 
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" The re  were  some  compromises  made  In 
this  particular  district  last  year, 
but  this  year  the  question  has  again 
come  up,  however  it  appears  over  only 
one  child.  It  is  asserted  by  the 
people  who  have  the  child  that  they  ex- 
pect to  adopt  him,  however,  for  the 
purpose  of  the  present  contention  we 
are  treating  the  matter  as  the  original 
complaint  came  up,  to-wit,  that  the 
child  is  a proper  charge  of  the  Spofford 
home.  It  is  asserted  that  it  is  a 
further  fact  that  this  particular  child 
is  an  orphan,  both  parents  being  dead, 

"lender  Section  9207,  Revised  Statutes  of 
Missouri  1929,  the  Statutes  set  out  four 
classes  of  children  who  are  entitled  to 
attend  school  wherever  they  may  bet 
First,  Orphan  Children}  seoond.  Children 
bound  out  to  apprentices;  third.  Child- 
ren .with  only  one  parent;  fourth.  Where 
the  parents  do  not  contribute  to  the 
child's  support  and  where  the  child  is 
unable  to  pay  tuition, 

*The  only  question  that  seems  to  be 
debatable  in  this  matter  is  whether  or 
not  the  fact  that  the  Spofford  Home  has 
charge  of  the  child,  That  fact  by  it- 
self would  annul  the  provision  of 
Section  9207  and  that  is  the  point 
particularly  that  the  County  Superintend- 
ent would  be  glad  to  have  your  valued 
opinion  and  of  course  any  further  infor- 
mation that  might  be  of  aid  to  us, * 


Section  9207,  R,  S,  Mo,  1929,  relating  to  orphan 
children  is  as  follows! 

*Ae  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organisation,  grading  and  government  in 
their  school  district— said  rules  to 
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take  effect  when  a copy  of  the 
same,  duly  signed  by  order  of  the 
board,  ia  deposited  with  the 
district  clerk,  whose  duty  it  shall 
be  to  transmit  forthwith  a copy  of 
the  same  to  the  teachers  employed  in 
the  schools)  said  rules  may  be  amend- 
ed or  repealed  in  like  manner*  They 
shall  also  have  the  power  to  suspend 
or  expel  a pupil  for  conduct  tending 
to  the  demoralization  of  the  school, 
after  notice  and  a hearing  upon 
charges  preferred,  and  may  admit 
pupils  not  residents  within  the  dis- 
trict, and  prescribe  the  tuition  fee 
to  be  paid  by  the  same:  Provided,  that 
the  following  children,  if  they  be 
unable  to  pay  tuition,  shall  have  the 
privilege  of  attending  school  in  any 
district  In  this  state  in  which  they 
may  have  a permanent  or  temporary 
home:  First,  orphan  children)  second, 

children  bound  as  apprentices)  third, 
children  with  only  one  parent  living, 
and  fourth,  children  whose  parents  do 
not  contribute  to  their  support: 

Provided  further,  that  any  person  pay- 
ing a school  tax  in  any  other  district 
than  that  in  ^tiich  he  resides  shall  be 
entitled  to  send  his  or  her  children 
to  school  in  the  dlstrlot  in  which  such 
tax  is  paid  and  reoelve  credit  on  the 
amount  charged  for  tuition  to  the 
extent  of  such  school  tax*" 

It  appears  that  the  family  who  have  the  child 
in  their  home,  which  is  now  in  your  county,  intend  to  adopt 
the  child,  but  at  the  present  time  it  may  be  considered  that 
they  have  control  of  the  child,  supporting  it,  and  have  it 
as  a member  of  their  household* 

There  are  a number  of  decisions  which  bear  on  • 
this  question*  The  one  which  particularly  treats  exhaustively 
of  the  question  is  that  of  State  ex  rel*  v.  Clymer,  164  Mo* 
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App.  671,  1#  o,  676,  therein  is  did  the  following! 

"While  the  statute  must  be  liberally 
construed,  we  also  recognise  the 
fact  that  it  would  not  be  right  to 
permit  children  living  in  districts 
whose  taxpayers  have  neglected  or 
refused  to  maintain  schools  to  have 
the  benefits  free  of  charge  of  schools 
in  districts  wherein  the  taxpayers 
have  burdened  themselves  to  erect 
school  houses,  employ  competent 
teachers  and  maintain  schools,  (Binds 
v.  Klinge,  30  Ho,  App,  986,) 

"Prior  to  1883  the  statute  contained 
none  of  its  present  provisos,  but 
simply  authorised  the  board  to  admit 
non-resident  pupils  within  the  district, 
and  to  prescribe  the  tuition  fee  to  be 
paid.  In  1883  it  was  asiended  by  adding 
the  proviso:  'That  orphan  children, 
or  any  children  bound  as  apprentices, 
shall  have  the  privilege  of  attending 
school  in  any  district  in  the  state  of 
Missouri  in  which  they  may  find  a per- 
manent or  temporary  home,  without  pay- 
ing a tuition  fee,' 

"While  the  statute  was  in  this  language, 
the  case  of  Blnde  v,  Kllngs,  supra, 
was  decided  by  the  St,  Louis  Court 
of  appeals.  In  that  case  Mrs,  Binds, 
a widow,  who  had  resided  in  the  Hermann 
school  district  for  store  than  forty 
years,  applied  to  the  court  for  an 
injunction  to  restrain  the  directors 
of  that  district  from  refusing  the 
privileges  of  the  school  to  her  grand- 
daughter, Paula  Muehl,  Paula's  father 
resided  in  Montgomery  county,  but  she 
mas  living  with  her  grandmother  at 
Hermann,  under  an  arrangesMnt  made  with 
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the  child's  father,  to  the  effect 
that  she  was  to  live  with  the  grand- 
mother until  the  latter  died  or  the 
child  married.  In  fact,  the  arrange- 
ment in  that  oaae  was  substantially 
the  same  as  the  one  we  ire  now  con- 
sidering. In  passing  on  the  ease. 

Judge  Thompson  held  the  word  'resident' 
used  in  the  statute,  was  to  be  dis- 
tinguished from  the  word  'domicile,' 
and  without  the  proviso  in  the  statute, 
if  the  child  had  gone  to  live  with  the 
grandmother  without  any  expectation 
of  returning  to  its  parental  residence 
while  the  grandmother  lived,  or  while 
the  child  remained  unmarried,  and  not 
merely  for  the  purpose  of  acquiring 
the  privilege  of  a better  school  than 
existed  at  the  domicile  of  the  parent, 
she  might  be  a resident  of  the  grand- 
mother's school  dlstriot,  although 
the  father  ire  sided  elsewhere.  The  court 
held,  however,  that  the  proviso  limited 
the  general  language,  and  only  permitted 
orphan  children,  or  children  bound  ae 
apprentices,  to  attend  schools  in 
districts  where  they  bad  a permanent 
or  temporary  home  without  paying 
tuition  fee»,  and  said  that  by  admit- 
ting certain  non-re sidanta  the  leg- 
islature necessarily  excluded  the  idea 
that  other  non-residents  were  entitled 
to  the  privilege. 

"a  careful  reading  of  the  Binde  case 
will  lead  to  the  oonclueion  that  had 
the  statute  then  been  in  its  present 
form,  a different  judgment  would  have 
been  rendered. 

"The  statute  is  not  ambiguous,  and 
plainly  providas  that  children  who 
are  unable  to  pay  tuition,  and  whose 
parents  are  not  contributing  to  their 
support,  shall  have  the  privilege  of 
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attending  school  in  any  district 
in  which  they  may  have  a permanent 
or  temporary  home*  It  will  be  noticed 
that  the  privilege  is  granted,  regard- 
less of  the  residence  or  domicile  of 
the  parent* 

"It  seems  to  us  that  the  evidence  clear- 
ly brings  the  case  within  the  fourth 
subdivision  of  the  statute*  The  boy, 
to  all  intents  and  purposes,  was  a 
resident  of  the  school  district,  although 
his  domicile  may  have  been  at  Spring- 
field*  was  living  in  the  district 
as  a member  of  the  relator* a family, 
and  under  an  agreement  made  with  his 
father  by  which  the  relator  had  agreed 
to  take,  care  for,  and  educate  him* 

It  was  not  a contract  m&da  for  tha  sole 
purpose  of  permitting  him  to  attend 
the  Steelville  school*  3he  grand- 
parent was  aged,  and  the  boy  had  lived 
with  him  a part  of  the  time  for  more 
than  five  years,  and  undoubtedly  there 
existed  between  them  a degree  of 
affection  perhaps  equally  as  strong 
as  that  between  father  and  son*  The 
common  experience  of  mankind  proves 
the  truth  of  this  statement,  and  there- 
fore, it  needed  the  testimony  of  no 
witness  to  establish  it*  But  the  grand- 
father did  testify  that  he  liked  the 
boy  and  wanted  him  to  live  with  him, 
and  It  was  satisfactory  with  the  father 
and  the  son  also*  There  is  no  elaim 
that  the  contract  was  not  made  in  good 
faith,  or  that  it  was  not  being  strictly 
performed  by  ell  parties  thereto*'  The 
faot  that  it  was  not  in  writing  was  a 
matter  that  the  parties  alone  were  con- 
cerned about,  and  no  stranger  could  set 
it  aside  or  take  advantage  of  the  failure 
to  observe  formality  in  its  execution** 


Hon.  0.  R. 
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Another  decision  discussing  the  question  of  residence 
Is  that  of  Northern  v.  McCaw  et  el.,  189  ho.  App,  382. 


-on  clue  Ion 

We  think  -action  9207,  supra,  independent  of 
the  decision  which  we  have  quoted  herein,  is  plain  and 
comprehensive  enough  in  its  terms  to  apply  to  the  situation 
which  you  present,  because  the  statute  states, 

"shall  have  the  privilege  of  attend- 
ing school  in  any  district  in  this 
state  in  which  they  may  have  a per- 
manent or  temporary  home:  First, 
orphan  children;  second,  children 
bound  as  apprentices;  thlz»d,  children 
with  only  one  parent  living,  and 
fourth,  children  whose  parents  do 
not  contribute  to  their  support:" 

We  are  of  the  opinion  from  the  facts  surrounding  the  child 
or  children  of  the  Apofford  Home,  if  they  be  in  a district 
in  which  families  are  maintaining  them,  even  though  the 
home  has  not  relinquished  its  authority  over  the  children, 
that  such  children  are  entitled  to  attend  school  in  such 
districts  without  the  payment  of  tuition. 


Respectfully  submitted. 


OLLIVJSA  tt.  NULEN 
assistant  attorney-Ueneral 

AFRRQViiD* 


IT  J-:  EPBB 

(Acting)  Attorney-General 
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LAW  PRACTICE:  Agent  nay  appear  in  justice  court  in  representative 

capacity,  but  not  lor  valuable  consideration. 


November  14,  1939 


Honorable  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  under  date 
of  September  2nd,  as  follows: 


"What  appears  to  me  to  be  the  Illegal 
practice  of  law  in  this  county,  is 
quite  prevalent.  There  is  hardly  a 
case  filed  in  justice  court  but  what 
there  is  from  one  to  two  or  more  lay- 
men appearing  for  parties,  and  attempt- 
ing to  act  as  lawyers  in  the  oases. 

Now  I know  that  there  are  a new  set  of 
Supreme  Court  Rules,  regulating  the 
bar,  and  1 do  know  that  it  is  a crimi- 
nal offense  to  praotioe  law  without  a 
license,  but  not  having  access  to  the 
latest  opinions  of  the  courts,  on  just 
how  far  a layman  may  go  and  not  be  vio- 
lating this  law,  1 do  not  know.  Under 
1929  revised  statutes,  it  did  not  ap- 
pear to  be  an  offense  for  a layman  to 
appear  in  a Justice  of  the  Peaoe  Court, 
and  without  pay. 

It  is  sincerely  hoped  that  appearing  in 
a justice  court  is  what  has  been  defin- 
ed as  'law  business',  and  a violation 
of  the  law.  This  praotioe  has  gotten 
too  common  in  this  county  and  should  be 
stopped;  and  will  be  stopped  if  the  par- 
ties are  actually  violating  the  law. 

Your  opinion  in  this  matter  is  earnestly 
requested. " 


Honorable  Paul  N.  Chitwood 
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Section  2207,  R.  S.  tio,  1929,  provides  who  may  appear 
and  conduct  suits  before  Justices'  courts: 


"Any  plaintiff,  except  infants,  may  ap- 
pear and  conduct  his  suit  either  in  per- 
son or  by  agent  or  attorney, " 


Section  2210  R.  S,  Mo,  1929,  provides  who  may  appear 
and  defend  suits  before  justices'  courts: 


"Every  defendant  in  any  suit,  exoept 
infants,  may  appear  and  defend  the  same, 
in  person  or  by  agent  or  attorney, " 


In  the  case  of  Crescent  Furniture  Company,  28  Mo,  App, 
210,  1,  c.  213,  the  court  said: 


"A  person  can  prosecute  or  defend  in 
our  courts  either  in  person  or  by  at- 
torney, and  in  justices'  courts  he  can 
do  it  by  an  agent  who  .is  not  an  attorney, 
**•»•*<*•  The  statute  merely  enables  an 
agent,  who  is  not  an  attorney,  to  con- 
duct for  his  principal  a proceeding  just 
as  he  would  do  it  if  he  were  an  attorney, " 


Section  11692,  R.  S,  Mo,  1929,  defines  the  terms 
"practice  of  law"  and  "law  business"  as  follows: 


"The  'practice  of  the  law'  is  hereby  defined 
to  be  and  is  the  appearance  as  an  advocate 
in  a representative  capacity  or  the  drawing 
of  papers,  pleadings  or  documents  or  the  ' 
performance  of  any  act  in  such  capacity  in 
connection  with  proceedings  pending  or  pros- 
pective before  any  court  of  record,  commis- 
sioner, referee  or  any  body,  board,  commit- 
tee or  commission  constituted  by  law  or 
having  authority  to  settle  controversies. 


Honorable  Paul  H.  Chitwood 
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The  'law  business'  is  hereby  defined  to 
be  and  is  the  advising  or  counseling  for 
a valuable  consideration  of  any  person, 
firm,  association,  or  corporation  as  to 
any  secular  law  or  the  drawing  or  the 
procuring  of  or  assisting  in  the  drawing 
for  a valuable  consideration  of  any  paper, 
document  or  instrument  affecting  or  relat- 
ing to  secular  rights  or  the  doing  of  any 
act  for  a valuable  consideration  in  a 
representative  oapaoity,  obtaining  or  tend- 
ing to  obtain  or  securing  or  tending  to  se- 
cure for  any  person,  firm,  association  or 
corporation  any  property  or  property  rights 
whatsoever.  " 


It  is  to  be  noted  that  in  order  to  constitute  the 
"practice  of  the  law",  the  appearance  must  be  before  a 
"court  of  record". 

Section  1826,  R.  S.  Mo.  1929,  sets  out  the  courts  of 
record  in  this  state. 


"The  supreme  court  of  the  state  of  Missouri, 
the  courts  of  appeals,  the  circuit  courts, 
the  county  courts  and  the  probate  courts  in 
this  state  shall  be  courts  of  record,  and 
shall  keep  just  and  faithful  records  of  their 
proceedings. " 


Justices'  courts,  not  being  courts  of  record,  the 
appearance  of  an  agent  who  is  not  an  attorney,  to  conduct 
or  defend  a suit  for  his  principal,  would  not  constitute 
the  "practice  of  the  law”. 

When,  however,  an  agent  who  is  not  an  attorney  appears 
in  a justice  couit  to  conduct  or  defend  a suit  for  his  principal, 
and  he  acts  "in  a representative  capacity"  and  "for  a valuable 
consideration"  he  is  clearly  engaged  in  the  "law  business" 
which  is  forbidden  by  Section  11693,  R.  S.  Mo.  1929,  and 
punishable  as  a misdemeanor. 


Honorable  Paul  N«  Chitwood 
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Section  11693  provides} 


"No  person  shall  engage  in  the'praotloe 
of  law'  or  do  'law  business,'  as  defined 
in  section  11692,  or  both,  unless  he  shall 
have  been  duly  licensed  therefor,  and  while 
his  license  therefor  is  in  full  force  and 
effect,  nor  shall  any  association  or  corpo- 
ration engage  in  the  'practice  of  the  law* 
or  do  'law  business'  as  defined  in  section 
11692,  or  both.  Any  person,  association  or 
corporation  who  shall  violate  the  foregoing 
prohibition  of  this  section  shall  be  guilty 
of  a misdemeanor  and  upon  his  conviction 
therefor  shall  be  punished  by  a fine  not 
exceeding  one  hundred  dollars  and  costs  of 
prosecution  and  shall  be  subject  to  be  sued 
for  treble  the  amount  which  shall  have  been 
paid  him  or  it  for  any  service  rendered  in 
violation  hereof  by  the  person,  firm,  asso- 
ciation or  corporation  paying  the  same  with- 
in two  years  from  the  date  the  same  shall 
have  been  paid  and  if  within  said  time  such 
person,  firm,  association  or  corporation 
shall  neglect  and  fall  to  sue  for  or  reoover 
such  treble  amount,  then  the  state  of  Mis- 
souri shall  have  the  right  to  and  shall  sue 
for  such  treble  amount  and  reoover  the  same 
and  upon  the  recovery  thereof  such  treble 
amount  shall  be  paid  into  the  treasury  of 
the  state  of  Missouri,  It  is  hereby  made 
the  duty  of  the  attorney-general  of  the 
state  of  Missouri  or  the  prosecuting  at- 
torney of  any  county  or  city  in  which  ser- 
vice of  process  may  be  had  upon  the  person, 
firm,  association  or  corporation  liable 
hereunder,  to  institute  all  suits  necessary 
for  the  recovery  by  the  state  of  Missouri  of 
such  amounts  in  the  name  and  on  behalf  of  the 
state, " 


For  a discussion  as  to  what  constitutes  "valuable 
consideration"  under  Section  11602,  supra,  see  State  v. 
St.  Louis  Union  Trust  Company,  335  Mo,  845,  74  S.  W.  (2d) 
348,  1,  c,  355. 


i 
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From  the  foregoing,  we  are  of  the  opinion  that  an  agent 
who  is  not  an  attorney  may  appear  in  a representative  oapaoity 
in  a justice  court  to  conduct  or  defend  suits  for  a principal, 
but  if  said  appearance  is  for  a "valuable  consideration"  same 
constitutes  "law  business"  and  is  punishable  as  a misdemeanor 
under  Section  11693,  R.  S.  Mo.  1929. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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erroneous  puulxcation  inval-Luaces  sals 
of  iana  for  delinquent  raxes. 


November  30,  1939 


Hon.  0.  L.  Chambers 
Presiding  Judge 
County  Court  of  Maries  County 
Vienna,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your 
letter  of  November  7th,  requesting  an  official 
opinion  from  this  Department,  which  reads  as 
follows: 


"On  yesterday,  our  County  Collec- 
tor sold  several  tracts  of  land  for 
delinquent  taxes,  but  the  advertise- 
ment In  the  newspaper  was  In  error. 

In  t Is,  It  stated  *on  Monday,  Novem- 
ber 6,  1938,  at  10  o* clock  and  con- 
tinuing from  day  to  day  as  Indicated 
by  the  following  publication,  bj  the 
undersigned  according  to  the  provi- 
sions of  Senate  Bill  No.  94  of  the 
1933  Session  Acts.1 

"Yhat  we  want  to  know  is  this:  First, 
Would  sales  under  this  notice  be  good 
or  should  the  whole  matter  be  considered 
Invalid  and  no  certificates  of  purchase 
be  issued  or  deeds  made. 

"Second.  Does  the  County  have  to  pay 
the  printer  for  the  publication  under 
such  a notice. 
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"Please  advise  in  the  premises 
as  soon  as  possible  and  oblige, 
the  undersigned." 


'•'e  will  take  your  questions  in  the  order 
as  they  appear  in  your  request. 

Your  first  inquiry  is  would  a sale  of  land 
for  delinquent  taxes  be  valid  when  the  publication 
stated  the  sale  would  be  made  on  November  6,  1938, 
when,  in  fact,  said  publication  should  have  read 
November  6,  1939. 

It  is  fundamental  that  in  construing  a 
statutory  provision  relating  to  the  sale  of  land 
for  delinquent  taxes,  it  must  be  strictly  construed 
in  favor  of  the  owner  of  said  land.  Section  1519, 
p.  1117  of  61  C.  J.  reads  as  follows! 


"Sales  of  land  for  delinquent  taxes 
being  in  derogation  of  private  rights 
of  property,  the  power  has  been  said 
to  be  strictls-slml  juris  and  statutes 
authorising  such  sales  must  be  strictly 
construed  in  favor  of  the  owner  of  such 
land,  or  in  so  far  as  they  are  intended 
for  tiie  benefit,  or  the  protection,  of 
the  citizen,  and  the  scope  of  such  sta- 
tutes is  never  enlarged  beyond  their 
actual  terms." 


It  is  also  stated  in  61  C.  J.  Section  1603,  p.  1190, 
that  after  a publication  of  notice  the  sale  must  be 
held  on  the  very  day  shown  in  the  notice,  'lhe  perti- 
nent part  of  this  provision  reads  as  follows: 


Hon. 
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n*  * * * Where  the  law  Is  such 
that  the  sale  is  to  take  place 
after  a prescribed  publication 
of  notice#  it  must  be  held  on  the 
very  day  appointed  in  the  notice 
or  advertisement • " 


In  Meriwether  v.  Overly,  228  Mo.  218,  1.  c. 
240,  241,  a notice  of  publication  was  required  be- 
foi  e any  sale  of  property  for  delinquent  taxes 
could  be  made.  The  provision  requiring  notice  to 
be  given  requires  said  publication  to  be  given  in 
numerical  order.  The  court  held  that  since  said 
property  for  sale  was  not  placed  in  consecutive 
numerical  order,  the  notice  amounted  to  no  notice 
at  all.  In  so  holding#  the  court  said* 


"Nor  is  the  notice  or  advertise- 
ment any  the  less  invalid.  Ahe 
property  in  suit  appears  therein 
after  lot  122.  Lot  67  is  not# 
therefore#  described  » consecutively* 

*ln  numerical  order*  in  either  the 
land  tax  book  or  advertisement 
notice,  The  assessment  was  in 
radical  disregard  of  the  positive 
requirements  of  the  charter  and  was 
void;  and,  as  the  notice,  which  la 
an  essential  prerequisite  to  a valid 
sale,  was  nugatory#  both  it  and  the 
sale  were  void. 

"It  Is  proper  to  remember  in  this 
connection  that  the  city  treasurer 
did  not  sell  this  property  for  taxes 
pursuant  to  a Judgment  of  court. 

The  charter  of  Kansas  City  authorizes 
him  to  sell  real  estate  against  which 
taxes  are  due  and  delinquent  without 
bringing  suit  and  without  any  personal 
notice  to  the  owner.  The  only  notice 
he  is  required  to  give  Is  by  a publica- 
tion *once  In  the  daily  edition  of  some 
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newspaper  of  general  circulation 
published  in  Kansas  City, » and  then 
the  newspaper  ’for  a period  of  ten 
days  immediately  following  such  pub- 
lication' shall  cause  a notice  in 
large  type  to  be  Inserted  in  its  local 
page,  'stating  the  day  and  date  on 
which  said  publication  was  made*' 

No  other  notice  is  required*  ‘ihe 
charter  provisions  requiring  lots  to 
be  listed  in  the  tax  book  and  in  the 
notice  of  publication  'consecutively,* 
'in  numerical  order,'  at  once  become 
of  the  highest  value  to  the  property- 
owner,  for  if  the  notice  is  misleading, 
as  any  notice  would  be  that  lists  lot  67 
after  lot  122,  then  his  property  is 
taken  from  him  without  notice,  which 
every  here  means  without  due  process 
of  law.  ihe  notice  in  this  case 
amounted  to  no  notice*  'ihe  charter 
method  for  selling  real  estate  for  de- 
linquent taxes  is  a harsh  one,  and  the 
courts  should  not  permit  an  owner's 
property  to  be  taken  from  him  in  pur- 
suance thereof  unless  the  requirement 
as  to  notice  is  strictly  complied  with." 


• Also  in  Schlafly  v*  Baumann,  108  S*  W*  (2d) 
363,  1*  c*  366,  the  court  held  that  because  a sale 
w&s  not  commenced  on  the  first  Monday  in  November 
as  provided  by  law,  and  alBO  as  shown  in  the  publi- 
cation, the  power  to  sell  becomes  functus  officii* 
We  quote  from  this  decision  the  following: 


"Ihe  general  rule  and  its  limita- 
tions, likewise  recognised  in  the 
cited  cases,  are  stated  in  59  C*  J* 
1078,  Sec*  634:  'A  statute  speci- 
fying a time  within  which  a public 
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officer  Is  to  perform  an  official 
act  regarding  the  rights  and  duties 
of  others , and  made  with  a view  to 
the  proper,  orderly,  and  prompt  con- 
duct of  business,  la  usually  directory, 
unless  the  phraseology  of  the  statute, 
or  the  nature  of  the  act  to  be  per- 
formed and  the  consequences  of  doi;., 
or  falling  to  do  it  at  such  time.  Is 
such  that  the  designation  of  time  must 
be  considered  a limitation  on  the  power 
of  the  officer.* 

"Exercise  of  the  official  action  here 
involved  is  in  derogation  of  private 
rights  of  property,  disturbs  vested 
rights  therein,  and  deprives  persons 
of  their  ownership  of  property;  and 
this,  under  the  Jones -J'unger  Act,  by 
ex  parte  proceedings  of  a rather  dras- 
tic and  summary  nature,  based  upon 
constructive  notice.  The  provision 
for  sale  on  the  * first  Monday  in  Novem- 
ber* Is  for  the  benefit,  protection, 
and  security  of  landowners,  and  not 
for  the  convenience  of  officials  or 
the  dispatch  of  their  official  duties. 
Due  diligence  on  such  date  should  avail 
landowners  of  information  concerning 
any  proceedings  against  their  real  es- 
tate for  the  collection  of  dellncuent 
taxes.  Statutory  provisions  prescrib- 
ing the  time  and  place  of  tax  sales 
have  been  strictly  construed  in  favor 
of  the  taxpayer  and  strict  compliance 
therewith  rigorously  exacted.  The 
maxim,  *Expressio  unius  est  excluslo 
alterius,*  is  especially  apropos, 
heane  v.  Strodtman,  323  Mo.  161,  167 
(II),  18  S.W.  (2d)  896,  898  (2).  In 
the  instant  case  we  n^ed  only  rule  that 
the  notice  and  proposed  sale  are  null 
and  void  because  not  in  substantial  com* 
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pllance  with  the  Jones-Munger 
Act  — a ruling  r/ell  within  the 
foregoing  observations  and  the 
cases  relied  upon  by  respondents: 
Meriwether  v*  Overly,  128  Mo*  218, 

239,  129  S*W*  1,  8j  Larroue  v*  Rains, 

48  Mo.  536,  538;  Large  v*  Fisher, 

49  Mo*  30 7,  308,  309*  also, 

Sullivan  v*  Donnell,  90  Mo*  278,  283, 

2 S*W*  264,  266  (stating,  considering 
certain  Kansas  City  charter  provisions: 
'While  the  sale  may  be  continued  from 
day  to  day,  he  must  at  least  begin 

on  that  day,  the  day  for  which  the 
notice  of  sale  Is  given;  and.  If  not 
begun  then,  the  power  to  sell  becomes 
functus  officio');  61  C*  J*  p*  1190, 
Section  1603;  p*  1119,  ectlon 
1519." 


In  Spurlock  v*  Dougherty,  81  Mo*  171,  1* 
o*  181  and  182,  the  court  held  that  the  notice  of 
publication  was  made  to  the  August  Adjourned  Term 
Instead  of  notice  to  the  special  term  or  to  some 
subsequent  regular  term,  and  therefore,  was  not  in 
compliance  with  the  law,  and  concluded  by  holding 
that  the  Circuit  Court  did  not  err  in  excluding  the 
deed*  The  court  In  so  holding,  saidt 


"The  notice  given  by  the  collector 
for  Judgment  and  for  sale,  was  notice 
of  an  application  to  the  August  ad- 
journed term*  This  was  not  a com- 
pliance with  the  statute  which  re- 
quired notice  of  application  to  the 
special  term,  as  provided  by  section 
182,  supra,  or  to  some  subsequent  reg- 
ular term*  There  was  no  authority  of 
law  i or  an  application  to  an  adjourned 
term  of  court,  and  the  notice  was 
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worthless  for  the  purposes  intended. 

The  notice  is  the  indispensable  pre- 
requisite, and  without  it  the  court 
h.  cl  no  Jurisdiction.  In  Large  v. 

Fisher,  49  Mo.  307,  Judge  Adame  says t 
'A  regular  notice  published  as  the 
law  requires,  is  the  very  foundation 
of  the  collector's  authority  to  sell. 

In  selling  lands  for  taxes,  he  is 
executing  a mere  naked  statutory  power, 
and  the  rights  of  the  citizen  to  his 
property  cannot  be  divested  by  this 
kind  of  sale,  unless  it  appears  affirma- 
tively from  the  form  of  the  collector's 
deed  that  all  the  prerequisites  of  the 
statute  have  been  strictly  pursued. 

This  is  the  settled  law  of  this  State.1 
Spurlock  v.  Allen,  49  Mo.  178;  Lagroue 
v.  Rains,  48  Ho.  536;  Sta  e ex  rel.  v. 
ic ant z,  62  l-lo.  258.'' 

"Put  the  notice  of  application  : or 
Judgment,  in  this  case,  ran  to  neither 
of  these  times,  but  to  the  'August 
adjourned  term. ' 76  Mo.  129.  This 

is  not  such  compliance  with  the  re- 
quirements of  the  statute  as  the  au- 
thorities above  quoted  hold  to  be 
necessary,  be  think,  therefore,  that 
the  circuit  court  did  not  err  in  ex- 
cluding the  deed.  This  proceeding  is 
for  a purpose.  The  notice  is  given 
to  that  the  owners  of  the  land  may  have 
their  day  in  court.  It  stands  in  the 
place  of  summons  in  the  circuit  court.'' 


Also  in  State  v.  Magedanz,  250  N.ff.  337,  1.  c. 
338,  the  court  had  to  deal  with  a statutory  provision 
requiring  that  a notice  of  sale  for  delinquent  taxes 
be  published.  The  statute  provided  that  the  sale 
shall  be  held  on  the  second  Tuesday  in  December  of 
each  year.  This  provision  is  very  similar  to  our 
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statutory  provision  on  notice. 

In  1932,  the  second  Tuesday  come  on  the 
13th  day  of  December.  The  notice  stated  the  sale 
would  be  held  on  Tuesday,  the  8th  day  of  December, 
1932,  Instead  of  the  13th  day  of  December.  The 
court.  In  holding  that  no  legal  notice  was  given, 
said  i 


"A  sale  of  real  estate  for  the 
nonpayment  of  taxes  can  only  be 
held  after  proper  and  legal  notice, 
as  required  by  the  statute,  and 
since  there  was  no  notice  for  a 
tax  sale  to  be  held  on  the  13th 
day  of  December  no  legal  sale  could 
be  made  on  that  date. 

"The  judgment  of  the  district  court, 
holding  that  the  tax  sale  notice 
was  a legal  notice,  was  erroneous 
and  Is  reversed." 

also.  In  Numltor  Gold  Lining  Co.  v.  ilatzer, 
256  Pa.  464,  1.  c.  465  and  466,  we  have  a situation 
Including  facts  very  similar  to  the  Instant  case. 

The  above  case  was  appealed  from  a judgment  quieting 
plaint if f's  title  to  real  property  and  declaring 
defendant's  tax  deed  void  on  account  of  a defective 
notice  of  sale.  The  following  publication  appeared 
In  the  newspapers 


"Addenda  Notice. 

"Property  tft  be  Sold  at  Public 
Auction  on  June  27,  1923,  for  De- 
lin  uent  Taxes  of  1918. 

"Public  notice  Is  hereb  given  that 
the  five-year  period  allowed  by  law 
for  the  redemption  of  property  sold 
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to  the  stale  for  delinquent  taxes 
will  have  expired  on  the  85th  day 
of  June,  1923,  on  all  of  the  pro- 
perty sold  to  the  state  for  delin- 
quent taxes  In  the  year  1918,  us 
herein  listed  (unless  redeemed  or 
canceled  on  or  before  the  dat?  of 
s le),  and  that  pursuant  to  the 
provisions  of  section  3771a  of  the 
Political  Code,  I,  ’7m.  T,  Garland, 
as  county  tax  collector  of  the  county 
of  Nevada,  will  be  on  the  27th  day 
of  June,  1922,  at  10  o'clock  a,  m. 
of  said  day,  and  continuing  each  day 
thereafter,  if  additional  time  1s  re- 
quired to  complete  the  sale,  in  the 
tax  collector's  office  In  the  court- 
house In  the  county  of  Nevada,  state 
of  California,  the  undersigned  tax 
collector  will  sell  at  public  auction 
to  the  highest  bidder,  for  cash  in 
lawful  money  of  the  United  States,  the 
several  parcels  atid  lots  of  property 
hereinafter  described.  * * ** 


On  June  27,  1923,  said  land  was  sold  to 
the  defendants,  ‘lhe  court.  In  holding  that  tills 
notice  was  fatally  defective  and  that  the  tax  deed 
was  void  by  reason  of  inserting  the  year  1922  in 
the  notice  Instead  of  the  year  1923,  saldi 


"The  caption  to  the  addenda  which 
reads  'Property  to  be  sold  at  public 
auction  on  June  27,  1923,  for  delin- 
quent taxes  of  1918, ' is  not  a de- 
finite statement  that  the  property 
would,  in  fact,  be  sold  on  that  date. 
Moreover,  if  it  can  be  said  to  be  an 
afilrmative  statement  that  the  pro- 
perty would  be  sold  on  June  27,  1923, 
It  is  in  direct  conflict  with  the 
following  language  employed  in  the 
body  of  the  notice i 
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*1,  Vita.  T.  Garland,  as  county 
tax  collector  of  the  county 
of  Nevada,  will  be  on  the  27th 
day  of  June,  1922,  at  10  o’clock 
a.  m.  of  said  day,  and  continu- 
ing each  day  thereafter,  if  ad- 
ditional time  is  required  to 
complete  the  sale,  in  the  tax 
collector’s  office.  * * *’ 

"Evidently  a clerical  error  occurred 
in  inserting  in  this  notice  the 
year  1922  instead  of  1923.  Of 
course,  the  figures  1922  indicated 
an  impossible  date  of  sale,  since 
at  the  time  of  the  publication  that 
date  had  already  elapsed.  Nor 
can  it  be  held  that  reference  to  the 
caption  of  a notice  can  be  resorted 
to  to  correct  and  actually  change 
an  erroneous  date  contained  in  the 
body  of  the  instrument.  Ahe  notice 
of  the  time  of  sale  is  statutory 
and  jurisdictional,  and  the  court 
in not  speculate  as  to  the  actual 
date  Intended  to  have  been  inserted. 
Lewis  v.  Tulare  Rec.  List.,  56  Cal. 
app.  52,  204  P.  421;  Simmons  v. 
McCarthy,  118  Cal.  622,  50  P.  761. 

In  Elack  on  Tax  Tales,  Section  207, 
it  is  said: 

’It  (the  notice)  must  desig- 
nate the  time  and  place  of 
the  sale  with  such  certainty 
that  there  can  be  no  reason- 
able misconception  in  regard 
to  it.’  3 Cooley  on  Taxation 
(4th  :d.)  p.  2804,  Sec.  1415; 

Knowlton  v.  JCoore,  136  i:ass. 

32. 

"A  strict  construction  of  the  language 
employed  in  this  notice  impels  the  con- 
clusion that  there  was  an  omission  to 
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state  that  the  property  would 
actually  be  sold,  even  upon  that 
Inaccurate  date  of  1922,  for  the 
language  1st 

'1,  Wm.  T.  Garland,  ue  county 
tax  collector  * * will  be  * * 

In  the  tax  collector's  office,' 
on  ’June  27,  1922,  * * * and 
continuing  each  day  thereafter, ' 
etc,,  and  ’will  sell  at  public 
auction  » * * the  several  par- 
cels and  lots  of  property  here- 
inafter described.  * * ** 

"This  language,  construed  strictly 
according  to  the  rule  Invoked, 
means  that  tm.  T.  Garland,  county 
tax  collector,  gave  notice  that  he 
would  be  In  his  office  June  27,  1922, 
and  continuing  thereafter,  and  would 
sell  the  property  in  question,  with- 
out statin^  when  or  where  he  would 
dispose  of  It.” 


therefore.  In  view  of  the  foregoing  authori- 
ties, It  Is  the  opinion  of  this  Department  that  any 
sale  made  under  the  notice  attached  to  you r letter 
would  not  constitute  a valid  sale.  We  are  assuming 
that  the  sale  was  made,  but  that  no  certificates  were 
Isoued.  In  such  case  the  purchase  money  and  Interest 
thereon  should  be  refunded  out  of  the  county  treasury 
as  provided  In  Section  9968a,  p,  441,  Laws  of  hlssourl, 
1933,  which  reads  as  followwt 


"’Vhenever  the  county  collector  shall 
discover,  prior  to  the  conveyance  of 
any  lands  sold  for  taxes,  that  the 
sale  was  for  any  cause  whatever.  In- 
valid, he  shall  not  convey  such  lands; 
but  the  purchase  money  and  the  Interest 
thereon  shall  be  refunded  out  of  the 
county  treasury  to  the  purchaser,  his 
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representatives  or  assigns,  on  the 
order  of  the  county  court.  Such  in* 
valid  sale  shall  suspend  for  the 
period  intervening  between  the  date 
of  the  sale  and  the  discovery  of  its 
Invalidity  the  running  of  the  statute 
of  limitations.  In  such  ms  s the 
county  collector  shall  make  an  entry 
opposite  to  such  tracts  or  lots  in 
the  record  of  certificates  of  purchase 
Issued  or  redemption  record  that  the 
same  was  erroneously  sold,  and  the 
cause  of  invalidity,  and  such  entry 
shall  be  prime  facie  evidence  of  fact 
therein  stated.  He  shall  notify  the 
county  clerk  of  such  action,  whose 
duty  it  shall  be  to  make  a like  entry 
upon  his  sale  record." 


Your  sec&nd  inquiry  - Does  the  County 
have  to  pay  for  the  publication  of  such  a notice. 
In  view  of  the  limited  facts  as  to  who  is  respon- 
sible for  the  error  in  the  publication,  it  is  hard 
to  answer  your  request.  However,  we  will  say  that 
depends  to  a great  extent  upon  who  is  responsible 
for  the  error  in  the  first  instance. 


Respectfully  submitted. 


APPROVED* 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  Oeneral 


J.  EURXfc 

(Acting)  Attorney  General 
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TOWNSHIP  ORGANIZATION:  Township  hoard  should  retain  moneys 
PAYMENT  OP  BONDS:  collected  from  levies  for  paying 

bonds  of  the  township. 


December  20,  1939 


Honorable  G.  R.  Chamberlin 
P osacuting  Attorney 
Cass  County 

Harris on ville,  Missouri 
Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  where- 
in youj  request  an  opinion  on  the  question  of  whether 
or  not  township  officials  in  counties  operating  under 
township  organization  have  a right  to  retain  the  amount 
of  taxes  realized  from  levies  for  paying  off  bonds  in 
order  that  the  township  retire  the  bonds  and  pay  the 
interest  as  it  becomes  due.  These  are  road  bonds  to 
which  you  refer  in  your  letter  we  assume. 


After  bonds  for  road  purposes  have  been  voted 
in  townships  under  township  organization,  a plan  of 
collection  of  taxes  for  the  payment  of  these  bonds 
is  set  out  in  Section  7961,  P.  S.  Missouri  1929,  which 
provides  in  part  as  follows: 

« * * If  it  shall  appear  that 
two-thirds  of  the  voters  voting 
at  such  election  on  said  question 
shall  have  voted  in  favor  of  the 
issuance  of  said  bonds,  the  board 
of  commissioners  of  the  special 
road  district,  or  the  county  court, 
as  the  case  may  be,  shall  order 
and  direct  the  execution  of  the 
bonds  for  and  on  benalf  of  such 
special  road  district  or  township, 
and  shall  provide  for  the  levy 
and  collection  of  a direct  annual 
tax  upon  all  the  taxable  property 
in  3aid  district  or  township  suf- 
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ficient  to  provide  for  the  payment 
of  the  principal  and  Intern st  of 
the  bonds  so  authorlzea  as  they 
respectively  become  cL e.  It  shall 
be  the  duty  of  the  clerk  of  the 
board  of  commissioners  on  or  before 
the  first  day  of  May  in  each  year, 
or  the  state  auditor  immediately 
thereafter,  in  case  the  olerk  of 
the  board  of  commissioners  should 
fail  or  neglect,  on  or  before  the 
first  day  of  May  of  each  year,  so 
to  do,  to  certify  to  the  county 
court  of  the  county,  or  counties, 
whrein  such  road  district  is 
situated,  the  amount  of  money  that 
will  be  required  during  the  n;xt 
succeeding  year  to  pay  interest 
falling  due  on  bonds  issued  and 
the  principal  of  bonds  maturing 
during  such  year.  On  receipt  of 
such  certificate  it  shall  be  the 
duty  of  the  county  court,  or  courts, 
at  the  time  it  makes  the  levy  for 
state,  county,  school  and  other  taxes, 
to,  by  order  made,  levy  such  a rate 
of  taxation  upon  the  taxable  property 
in  the  road  district,  in  such  county 
or  counties,  as  will  raise  the  sum 
of  money  required  for  the  purposes 
aforesaid.  On  such  order  being  made 
it  snail  be  the  duty  of  the  clerk  of 
the  county  court,  or  courts,  to 
extend  such  rate  of  taxation  upon  the 
tax  books,  against  all  of  the  taxable 
property  in  the  district  in  such  county 
or  counties,  and  the  same  shall  be  col- 
lected by  the  collector  of  the  revenue 
at  the  time  and  in  the  manner,  and  by 
the  same  means  as  state,  county,  school 
and  other  taxes  are  collected.  « « « n 

Since  this  section  provides  that  taxes  for  the 
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payment  of  bonds  shall  be  colleoted  as  other  taxes  are 
collected,  we  will  look  to  the  laws  applicable  to  col- 
lection of  tax  s In  counties  under  township  organisation 
to  determine  In  what  manner  such  collections  shall  be 
made. 


Section  12313,  R.  S.  Missouri  1929,  provides  as 
follows  t 


"It  shall  be  the  duty  of  the  county 
clerk  of  each  county  in  this  state, 
that  has  or  hereafter  may  adopt 
township  organization,  to  make  out 
annually,  for  the  use  of  the  town- 
ship collector  of  each  township, 
correct  lists  of  the  property 
assessed,  which  lists  shall  be  in 
alphabetical  order,  the  names  of 
the  persons  owing  tax  on  personal 
property  in  each  collector's  dis- 
trict, the  aggregate  value  of  such 
property  assessed  to  e oh  person, 
and  the  amount  of  taxes  due  thereon. 

He  shall  also  make  out  for  the  use 
of  the  township  collector  an  ab- 
stract of  all  real  property  which 
is  assessed,  in  numerical  order, 
which  shall  show  the  name  or  names, 
if  known,  of  the  person  or  persons 
to  whom  each  tract  or  lot  is  assessed, 
and  the  value  of  each  tract  or  lot, 
and  the  anount  of  t^xes  due  thereon, 
which  list  shall  be  made  out  in 
strict  conformity  with  the  forms 
and  instructions  furnished  by  the 
state  auditor." 

Section  12319,  R*  3.  Missouri  1929,  provides  as 
follows i 


"The  county  clerk  shall  cause  to 
be  estimated  and  set  down  in 
separate  columns,  to  be  prepared 
for  th«t  purpose,  in  the  copied 
assessment  roll,  opposite  the 
several  sums  set  down  as  the  valu- 
ation of  real  and  personal  estate. 
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the  respective  sums,  in  dollars  and 
cents,  to  be  paid  as  taxes  thereon, 
stating  separately  the  amount  of 
state,  county,  township,  school, 
bridge  and  other  tax." 

Section  12320,  R.  S.  Missouri  1929,  provides  as 
foil ows* 


"T  e county  clerk  snail  cause  a 
copy  of  the  assessment  roll  of 
each  township  In  their  respective 
counties,  with  the  taxes  extended 
thereon,  to  oe  delivered  to  the 
collector  of  such  township,  on  or 
before  the  day  In  each  year,  as 
fixed  by  law,  when  taxes  become 
due." 

Section  12321,  R.  S.  Missouri  1929,  provides  as 
follows: 


"To  each  assessment  roll  a war- 
rant under  the  hand  of  the  county 
clerk  and  seal  of  the  court  shall 
be  annexed,  commanding  such  col- 
lector to  collect  from  the  several 
persons  named  in  the  assessment 
roll  the  several  sums  mentioned 
in  the  last  columns  of  such  roll, 
opposite  their  respective  names; 
the  warrant  shall  direct  the  col- 
lector, out  of  the  moneys  collected, 
after  deducting  the  compensation 
to  which  he  may  be  lawfully  entitled, 
to  pay  over  to  the  county  treasurer 
the  stf.te  and  county  tax  collected 
by  him.  He  shall  pay  over  to  the 
township  treas  rer  all  sahool  moneys 
collected  by  him,  and  all  moneys  col- 
lected for  township  expenses,  and 
all  moneys  collected  for  road  and 
bridge  purposes." 
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The  foregoing  sections  set  out  the  plan  provided 
for  the  collection  of  taxes  and  the  disposition  to  be 
made  of  them  by  the  collector.  Said  Section  12321  pro- 
vides thfit  all  such  tax^s  be  turned  over  to  the  town- 
ship treasurer. 

Section  12268,  R.  S.  Missouri  1929,  provides 
that  the  township  treasurer  shall  be  ex-offiolo  tr  usurer 
of  the  township.  It  provides  in  part  as  follows t 

"There  shall  be  oho sen  at  the  bien- 
nial election  in  each  township  one 
trustee,  who  shall  be  ex  offiolo 
treasurer  of  the  township,  one 
township  collector,  and  one  town- 
ship clerk,  who  shall  be  ex  officio 
township  assessor,  one  constable, 
two  members  of  the  board,  and  two 
Justices  of  the  peace j ****** 

In  speaking  of  the  duties  of  the  treasurer  and 
ex-officio  treasurer  in  counties  under  township  organization. 
Section  12290,  R.  S.  Missouri  1929,  provides  as  follows: 

"He  shall  keep  a correct  account 
of  all  moneys  coming  into  his 
hands  by  virtue  of  his  office, 
from  what  source  received,  and 
what  amount,  of  the  amount  paid 
out,  to  whom  paid,  and  on  what 
account,  in  a book  to  be  kept 
by  hir  and  provided  for  the  pur- 
pose by  the  township;  ***** 
and  receive  all  money  in  the 
hands  of  the  county  treasurer  belong- 
ing to  his  township,  and  receipt 
for  the  same,  ********** 

Said  Section  12321  requires  the  county  collector 
to  pay  ver  to  the  township  treasurer  all  moneys  col- 
lected for  township  expenses  and  all  moneys  collected 
for  road  and  bridge  purposes*  Since  the  bonds  were 
sold  for  road  and  Bridge  purposes,  the  taxes  collected 
to  pay  these  bonds  would  be  tax  collected  for  road  and 
bridge  purposes  and,  therefore,  should  be  turned  over 
to  the  township  treasurer  to  be  distributed  as  is  pro- 
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vlded  by  Section  12291,  R.  S.  Missouri  1929,  which  pro- 
vides in  part  as  follows* 

’’The  township  trustee  and  ex 
officio  treasurer  shall  not  pay 
out  any  moneys  belonging  to  the 
township  for  any  purpose  what- 
ever, except  upon  the  order  of 
the  township  board  of  directors, 
signed  by  the  chairman  of  said 
board  and  attested  by  the  town- 
ship clerk:  •tt********" 

By  the  foregoing  sections  it  will  be  seen  that 
the  lawmakers  have  provided  a system  for  the  levy  and 
collection  of  taxes  for  road  purposes  and  special  road 
districts  in  townships  under  township  organization. 

This  includes  taxes  raised  for  the  payment  of  bonds 
Issued  by  suah  special  road  district.  The  collectors 
collect  these  taxes  and  turn  them  over  to  the  township 
trustee  who  is  ex-officio  treasurer  of  the  township  and 
then  it  is  hlB  duty  to  pay  out  these  moneys  only  on  the 
order  of  the  township  board. 

In  the  case  of  Sherlock  v.  Duck  Creek  Township, 

92  S.  W,  (2d)  675,  the  court,  in  arriving  at  its  opinion 
in  that  case,  adopted  the  rule  that  under  the  statutes, 
township  boards  should  retain  these  bond  moneys  and 
retire  the  bonds  and  interest  out  of  the  moneys  which 
are  turned  over  to  the  trustee  and  ex-officio  treasurer 
by  the  collector  of  revenue. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  township  board  in  counties  under 
township  organization  should  retain  the  moneys  which 
are  collected  for  the  purpose  of  paying  the  bonds  of 
the  township,  and  that  said  board  should  pay  out  said 
moneys  for  the  purpose  of  retiring  the  bonds  and  Interest 
as  they  become  due. 


Respectfully  submit ced 


APPROVED* 

TYRL  W.  -AjRTON 

Assistant  Attorney  General 


W.  J.  BURKh 

(Acting)  Attorney  General 
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January  26,  1939 


llr.  Paul  J.  Clay 
Clerk  of  the  County  Court 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Clay: 


We  wish  to  acknowledge  your  letter  of  January  li>th, 

as  foil  ws: 


"lor  a number  of  years  t has  been 
cuatomary  for  tills  county  to  pay 
6,.  interest  on  all  protested  warrants. 
Inasmuch  as  all  warrants  are  paid 
promptly,  and  at  this  time  there 
are  no  outstanding  registered  warr  nts, 
the  County  Court  is  of  the  opinion, 
that  this  interest  rate  could  be  re- 
duced, thereby  affecting  a sawings 
of  considerable  proportion  to  this 
County.  They  have  made  inquiry  and 
do  not  believe  that  the  demand  for 
warrants  would  be  lessened  if  the 
interest  rate  was  reduced  to  4>>. 

"Gan  this  court  legally  reduce  the 
rate  of  interest  on  protested  warrants?" 


You  state  that  for  a number  of  years  your  county  has 
been  paying  6%  on  all  protested  warrants  and  would  like 
to  know  if  this  rate  of  interest  could  be  reduced. 


In  the  case  of  Isenhouer  vs.  narton  County  88  S.  a 
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■ti" 


759,  190  Mo.  163,  l.c.  170  the  court  in  holding  that  when 
no  rate  of  Inte  e^t  la  prescribed  on  the  face  of  the  war- 
rant they  bear  six  per  cent  Interest,  said: 


"County  warrants  are  creatures  of 
the  statute,  and  ce.n  only  be  issued 
in  accordance  therewith,  but  when 
no  rate  of  interest  is  prescribed 
upon  their  face,  they  bear  interest 
at  the  rate  of  six  per  cent  per 
anrum,  as  provided  by  section  3706, 
Revised  Statutos  If 99,  after  pre- 
sentation to  the  treasurer  of  the 
county  by  which  issued,  and  failure 
to  pay  because  of  there  being  no 
money  in  the  treasury  fox*  their 
payment.  (Robbins  v.  Lincoln  County 
Court,  5 ho.  67;  bkinnor  v.  Platte 
County,  22  Mo.  43fc,  State  ex  rel  v. 
Trustees,  61  Mo.  166)." 


There  is  no  statute  wh  ch  requires  the  county  court 
to  pay  any  specified  sum  of  interest  on  protested  war- 
rants other  than  the  above  general  statute,  now  Section 
2P-39  R.  5.  ho.  1929  which  states  that  the  legal  rate  of 
interest  for  creditors  is  six  per  cent  when  no  other 
rate  of  interest  is  agreed  upon. 

We  are,  therefore,  of  the  opinion  that  the  county 
court  can  legally  reduce  the  rate  of  interest  on  protested 
warrants  provided  they  prescribe  on  the  face  of  the  warrant 
the  amount  of  interest  that  will  be  paid. 


Respectfully  submitted. 


MAR  WAS3PRMAN 

assistant  Attorney  General 

APPROVED : 


I'OVbIXlY  

(Acting)  Attorney  General 
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STATE  HOSPITAL:  Employees  personally  liable  for  negligent 

acts. 


June  8,  1930 


Senator  George  D.  Clayton,  Jr. 
State  Senate 

Jefferson  City,  Missouri 
Dear  Senator  Claytons 


We  wish  to  acknowledge  receipt  of  your  request  for 
an  opinion  under  dace  of  May  31st,  as  follows! 


"Will  you  please  advise  me  if  an  opera- 
tor of  an  X-ray  machine  in  a State  Hos- 
pital would  be  held  personally  liable 
in  the  event  of  any  malpractice  claims 
being  brought  against  the  operator  by 
. any  of  the  patients  treated  at  the 
State  Hospital. " 


7 C.  J.  Sec.  makes  the  following  statement  with 
reference  to  tie  liability  of  the  employees  of  asylums 
for  their  negligent  acts  (Section  9,  p.  151): 


"However,  suoli  an  institution  being  a 
mere  instrumentality  of  the  state 
government,  brought  into  being  to  aid 
in  the  performance  of  governmental  duty, 
the  rule  of  respondeat  superior  does 
not  apply  to  it;  and,  therefore,  it 
cannot  be  made  to  respond  in  damages 
for  a personal  injury  inflicted  on 
another  by  one  of  its  instates  or  em- 
ployees, although  such  Injury  results 
from  negligence  or  malicious  acts  on 


the  part  of  such  inmate  or  employee, 
and  although  the  statute  creating  it 


provides  that  it  may  sue  and  be  sued. 
The  liability  for  such  acts  is  on  the 
individual  personally  guilty  of  the 
igligerioe  or  misconduct  causing  tiie 


t 
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The  above  declaration  finds  support  In  the  case  of 
Kettorer*  a A dn*r.  v.  State  ^joard  of  Control,  115  S.  W. 
2U0,  1.  c.  201 } 131  Ky.  287 ) 20  A.  L.  R.  (N.  S. ) 274. 
The  court,  in  its  opinion,  saidi 


"All  the  autlioritiea  relieve  the  state 
and  such  officials  from  responsibility 
in  such  cases  and  place  the  responslbl- 
litj;  upon  those  persons  who  comml t the 
acts  whl ch  are  tne  direct  cause  oT  blie 
injury. H 


and  in  the  case  of  Dunn  v.  Central  State  Hospital, 
248  S.  W.  (Ky. ) 21G,  1,  c.  217,  the  court  said: 


"Clearly  the  appellant  could  not  main- 
tain an  action  for  personal  injury 
against  the  Central  State  Hospital,  a 
state  Institution,  for  the  injury  occa- 
sioned to  her  through  the  negligence 
of  its  employees,  if  any,  in  operating 
an  electric  motor  truck  in  the  regular 
line  of  their  employment.  She  rai^ht. 
hov.ever.  have  haa  a:h.  maintained  an 
action  against  the  employees  oi  tEe 
asylum  operating  the  electric  motor 
If  tholr  ue,&lKenoe  was  the~r oxlma te 
pause  o7  her  injury.1*"" 


And  again  in  the  case  of  Johnson  v.  Hamilton  County, 
156  Term.  528}  1 S.  W.  (2d)  528,  1.  o.  529,  the  court 
in  holding  that  a declaration  against  the  superintendent 
of  a county  insane  hospital,  alleging  that  the  defendant 
knowingly  and  wilfully  placed  a patient  in  a looked  cell 
where  razor  blades  were  present,  with  resulting  injury, 
stated  a cause  of  action,  said: 


"Certainly,  no  less  can  be  required  of 
the  superintendent  of  a hospital  receiv- 
ing insane  patients  that  such  insane 
patients  should  not  be  knowingly  and 
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willingly  placed  in  contact  with  means 
and  instrumentalities  for  doing  injury 
to  themselves;  and  when  it  is  charged 
that  the  defendant  was  guilty  of  such 
neglect  of  duty,  and,  in  addition, 

'well  knew  or  by  the  exercise  of  rea- 
' sonable  care  and  prudence  might,  could, 
would,  and  should  have  known  that  the 
patient  would  inflict  injury  upon  him- 
self,* we  think  a cause  of  action  is 
stated. ■ 


We  have  been  unable  to  find  any  Missouri  authorities 
construing  the  liability  of  employees  of  state  hospitals 
for  their  negligent  acts,  but  we  are  of  the  view  that  same 
would  be  in  line  with  the  authorities  hereinabove  set  out. 

We  are,  therefore,  of  the  opinion  that  an  operator  of 
an  X-ray  machine  in  a state  hospital  would  be  held  personally 
liable  in  the  event  of  any  malpractice  claim  being  brought 
against  the  operator  by  any  of  the  patients  treated  at  the 
state  hospital. 


Respectfully  submitted. 


MAX  WASSEHMAN 

Assistant  Attorney  General 


APPROVED* 


J.  E. 

(Acting)  Attorney  General 
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COUNTY  BUDGET  ACT:  Payment  of  claims  out  of  class  other  than 

that  to  which  they  belong  prohibited,  except 
same  ma:,r  be  paid  out  of  Class  6 under  certain 
conditions . 


August  21,  1939 


Mr.  Edgar  S.  Clatterbuck 
Treasurer  of  Callaway  County 
Fulton,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  questions 

"If  the  amount  is  spent  that  was  set 
aside  for  class  3-three  that  is  the 
Road  class,  and  the  Presiding  Judge 
and  Co.  Clk.  signs  warrant  is  it 
lawful  for  the  Treasurer  to  write 
chk.  for  same? 


"Not  for  class  three  only  but  any 
other  olass,  can  the  Amt.  set  up 
for  one  olass  be  transferred  to 
another?  I want  to  know  just  how 
far  the  Treasurer  has  power  to  go 
in  this  matter  to  keep  within  his 
rights." 

Your  question  involves  the  Comity  Budget  Act  which 
is  found  in  Laws  of  Missouri,  1933,  at  page  340  and  as 
amended  in  Laws  of  Missouri,  1937,  page  422,  by  the  Act  of 
1937,  Sections  2 and  5 of  the  original  act  were  amended. 
Comparing  the  old  act  with  the  new  it  appears  that  olass 
5 of  each  of  these  sections  was  amended  under  the  new  act. 
Section  1 of  the  Act  of  1933  provides  in  part  as  follows: 

"*  * * The  county  courts  of  the 
several  counties  of  this  state  are 
hereby  authorised,  empowered  and 
directed  and  it  shall  be  their 
duty,  at  the  regular  February  term 
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of  said  court  in  every  year,  to  pre- 
pare and  enter  of  record  and  to  file 
with  the  county  treasurer  and  the 
state  auditor  a budget  of  estimated 
receipts  and  expenditures  for  the 
year  beginning  January  1,  and  ending 
December  31*  The  receipts  shall  show 
the  cash  balance  on  hand  as  of  January 
first  and  not  obligated,  also  all 
revenue  collected  and  an  estimate  of 
all  revenue  to  be  collected,  also  all 
moneys  received  or  estimated  to  be 
received  during  the  current  year.  It 
is  hereby  made  the  duty  !of  the  clerks 
of  the  county  courts  of  'the  several 
counties  of  this  state  to  prepare  all 
data,  estimates  and  other  information 
needed  or  required  by  the  county  court 
for  the  purpose  of  carrying  out  the 
provisions  of  this  act  but  no  failure 
on  the  part  of  the  clerk  of  the  county 
court  shall  in  any  way  excuse  the  county 
court  from  the  performance  of  any  duty 
herein  required  to  be  performed  by  said 
court.  The  county  court  shall  classify 
proposed  expenditures  according  to  the 
classification  herein  provided  and  prior- 
ity of  payment  shall  be  adequately  pro- 
vided according  to  the  said  classification 
and  such  priority  shall  be  sacredly  pre- 
served." 

The  last  sentence  of  the  above  paragraph  indicates 
that  the  lawmakers  had  in  mind  and  stressed  the  point 
that  the  expenditures  of  the  county  should  be  classified 
and  that  priority  of  payment  according  to  the  classifi- 
cation should  be  provided  for  and  that  such  priority 
should  be  sacredly  preserved  by  the  county  officials. 

By  this  statement  in  this  section  we  think  that  the 
lawmakers  meant  by  the  term  "priority  of  payment  shall 
be  saoredly  preserved"  that  they  intended  that  all  of 
the  claims  of  one  class  should  be  met  and  paid, or  the 
court  should  be  assured  that  funds  were  available  for 
payment  of  such  claims  before  they  paid  claims  of  the 
next  class  or  classes  below  that  class. 
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The  Budget  Act  requires  the  oourt  to  olasslfy 
the  proposed  expenditures  of  the  county  Into  six  classes. 
Section  2 at  page  422,  Laws  of  Missouri,  1937.  Class  6 
of  this  section  Is  as  follows: 

"Class  6:  After  having  provided  for 
the  five  classes  of  expenses  hereto- 
fore specified,  the  county  court  may 
expend  any  balance  for  any  lawful 
purpose.  Provided,  however,  that  the 
county  court  shall  not  Incur  any 
expense  under  class  six  unless  there 
Is  aotually  on  hand  In  cash  funds 
sufficient  to  pay  all  claims  pro- 
vided for  in  preceding  classes 
together  with  any  expense  incurred 
under  class  six.  Provided,  that  if 
there  be  outstanding  warrants  oonsti- 
• tuting  legal  obligations  such  war- 
rants shall  first  be  paid  before  any 
expenditure  is  authorised  under  class 
6. 

You  state  in  your  letter  that  all  of  the  funus  in 
class  3 have  been  spent.  Class  3 of  the  Budget  Act  is  as 
follows: 


"Class  3:  The  county  court  shall 
next  set  aside  and  apportion  the 
amount  required,  if  any,  for  the 
upkeep,  repair  or  replacement  of 
bridges  on  other  than  state  high- 
ways (and  not  in  any  special  road 
district)  which  shall  constitute 
the  third  obligation  of  the  county. n 

Under  estimated  expenditures  required  to  be  made 
by  3ection  6 of  the  Act,  Laws  of  Missouri,  1937,  page  423, 
it  is  provided  in  class  6 thereof  as  follows: 

"Class  6:  Amount  available  for  all 
other  expenses  after  all  prior  classes 
have  been  provided  for.  No  expense 
may  be  incurred  in  this  class  until 
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all  the  prior  classes  have  been  pro- 
vided for.  No  warrant  may  be  Issued 
for  any  expense  In  class  6 unless  there 
Is  an  actual  cash  balance  In  the  county 
treasury  to  pay  all  prior  classes  for 
the  entire  current  year  and  also  any 
warrant  Issued  on  class  six.  No  expense 
shall  be  allowed  under  class  six  If  any 
warrant  drawn  will  go  to  protest.  Pro- 
vided, however.  If  necessary  to  pay 
claims  arising  In  prior  classes  war- 
rants may  be  drawn  on  anticipated  funds 
In  olass  six  and  such  warrants  to  pay 
prior  class  claims  shall  be  treated  as 
part  of  such  prior  funds.  Nor  may  any 
warrant  be  drawn  or  any  obligation  be 
Incurred  In  class  six  until  all  out- 
standing lawful  warrants  for  prior 
years  shall  have  been  paid.  The  court 
shall  show  on  the  budget  estimate  the 
purpose  for  which  any  funds  anticipated 
as  available  In  this  class  shall  be 
used." 

Class  6 of  Section  2 for  estimated  expenditures 
clearly  Indicates  that  the  funds  In  that  class  may  be  used 
to  pay  claims  of .prior  classes  where  the  funds  of  suoh 
classes  have  been  exhausted.  Class  5 of  Section  5 of  the 
Act  of  1937,  page  423,  provides  as  follows: 

"Class  6:  Contingent  and  emergency 
expense.— The  County  court  may  trans- 
fer any  surplus  funds  from  class  1,  2, 

3,  and  4 to  olass  5 to  be  used  as 
contingent  and  emergency  expenses.  Pur- 
poses, for  which  the  Court  proposes  the 
funds  In  this  olass  shall  be  used,  shall 
be  shown." 

It  would  appear  that  this  section  would  authorize 
any  surplus  funds  In  classes  1,  2,  3,  and  4,  to  be  trans- 
ferred to  olass  5 to  be  used  as  contingent  and  emergency 
expenses.  This  transfer  can  occur  only  when  there  Is  a 
surplus  of  funds  In  either  of  those  classes.  When  the 
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court  places  public  funds  in  the  classes  required  by 
the  Budget  Act  such  funds  may  then  be  taken  from  those 
classes  only  for  obligations  belonging  to  that  class, 
unless  there  is  a surplus  therein,  in  which  case  such 
surplus  may  be  transferred  as  is  provided  by  olass  5 
of  Section  5,  supra.  Otherwise,  by  said  Section  1 of 
the  act  the  priority  of  payment  of  such  funds  must  be 
saoredly  preserved. 

The  only  way  in  which  warrants  now  Issued  on 
demands  against  olass  3 could  be  paid  in  case  that  fund 
is  depleted  would  be  out  of  class  6,  and  then  only  when 
all  demands  on  classes  1 and  2 and  all  legal  outstanding 
warrants  of  prior  years  have  been  met. 

In  your  requbst  you  state  that  you  want  to  know 
Just  how  far  a treasurer  may  go  in  performing  his  duties 
in  connection  with  the  payment  of  such  warrants  and  keep 
within  his  rights.  I think  we  have  explained  the  provisions 
of  the  Budget  Act  clearly  in  regard  to  the  transfer  of 
funds  from  one  class  to  another  and  the  payment  of  claims 
out  of  class  6. 

As  to  the  obligations  which  an  offiolal  incurs  when 
he  does  not  follow  the  provisions  of  the  Budget  Act,  we 
refer  you  to  Section  8 of  the  Act,  Laws  of  Missouri,  1933, 
page  346,  which  provides  in  part  as  follows: 

"*  * * If  any  county  treasurer  shall 
pay  or  enter  for  protest  any  warrant 
before  the  budget  estimate  shall  have 
been  filed,  as  by  this  act  provided, 
he  shall  be  liable  on  his  official 
bond  for  such  act.  ******** 

"Any  order  of  the  county  court  of  any 
county  authorising  and/or  directing 
the  issuance  of  any  warrant  contrary 
to  any  provision  of  this  act  shall  be 
void  and  of  no  binding  force  or  effect j 
and  any  county  clerk,  county  treasurer, 
or  other  officer,  participating  in  the 
Issuance  or  payment  of  any  such  war- 
rant shall  be  liable  therefor  upon  his 
official  bond." 
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In  our  rasaaroh  on  this  question  va  do  not  find 
where  the  courts  of  this  state  have  had  before  them 
such  a question.  This  1b  because  of  the  fact  that  the 
Budget  Act  Is  new  and  not  sufficient  time  has  elapsed 
for  such  questions  to  get  before  the  courts. 


CONCLUSION. 


Prom  the  foregoing  It  is  the  opinion  of  this  de- 
partment that  If  the  moneys  which  were  set  aside  for 
olass  5 under  the  Budget  Act  have  all  been  spent  and 
there  are  other  lawful  claims  payable  out  of  this  class, 
then  such  claims  may  be  paid  out  of  class  6 of  the  Act 
provided  that  there  is  enough  appropriated  for  and  in  classes 
1 and  2 to  pay  all  lawful  demands  against  those  classes, 
and  provided  further  that  there  is  enough  money  in  olass  6 
to  pay  all  legal  outstanding  warrants  against  said  olass  6. 

We  are  further  of  the  opinion  that  if  the  treasurer 
or  any  other  officer  participates  in  the  issuance  of  the 
payment  of  any  warrant  in  violation  of  the  provisions  of 
the  Budget  Act,  then  he  w>uld  be  liable  on  his  bond  for 
such  act. 

Respectfully  submitted 


TYRE  W.  bURTON 

Assistant  Attorney  General 


APPROVED: 


X.  "a.  TOEJfl 

(Acting)  Attorney  General 
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TAXATION  AND:  Couhty  Courts  may  only  compromise  bacic  tcxes 
REVENUE  : under  the  provisions  of  Section  9950.  When 

lands  are  sold  and  the  description  is  im- 
perfect the  sale  is  not  valid  but  the  tax 
lien  is  transferred  to  the  grantee.  Right 
of  such  lienholder. 


October  18,  1939. 


Mr.  raul  J.  Clay 
Cleyk  of  the  County  Court 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Clay: 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion on  October  17,  1939,  which  is  as  follows: 


"The  following  problem  concerning  the 
abatement  of  taxes  has  arisen  in  our 
County.  The  property  is  described  as 
follows;  49  acres,  SW  Ft.  SE  Frl. 
7-36-6.  The  property  has  been  adver- 
tised for  tax  sale  for  a total  amount 
of  $71.19.  This  is  the  first  sale. 

The  owners  of  the  property  have  called 
upon  the  Court  and  ask  them  to  reduce 
the  taxes.  The  Owners  have  offered 
to  compromise  the  taxes  with  the  Court 
for  60 % of  the  charge  against  the  pro- 
perty. By  their  representative,  they 
state  that  the  property  is  inadequately 
and  insufficiently  described. 

"The  assessment  is  £600.00.  it  io  the 
opinion  of  the  Collector  that  this  is 
a very  reasonable  assessment*  Others 
who  are  acquainted  with  the  value  of 
the  land  say  that  it  is  worth  much  more 
than  the  assessed  valuation.  We  have 
searched  the  map  of  the  County  and  find 
that  the  land  can  be  designated  or 
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located  from  the  description  given 
on  the  tax  records, 

"Under  'Laws  of  Missouri  1933*,  Sec- 
tion 9958b,  captioned  'When  Sale  Shall 
Not  Be  Valid*,  we  reads  as  follows* 

•or  if  the  description  is  so  imperfect 
as  to  fail  to  describe  the  land  or  lot 
with  reasonable  certainty'.  We  deter- 
mine, therefore,  that  it  is  not  neces- 
sary for  the  description  set  out  on 
the  tax  records  to  be  exactly  as  is 
set  out  in  the  deed, 

"The  Court  wishes  to  treat  the  persons 
concerned  in  this  matter  fairly,  how- 
ever they  do  not  feel  that  they  have  a 
complete  and  Just  cause  for  asking  for 
an  abatement.  They  will  with  hold  the 
tax  abatement  order  pending  an  opinion 
from  your  office,  covering  the  above," 


I, 


A county  court,  in  compromising  back  taxes,  obtains 
its  authority  under  and  by  virtue  of  Section  9950,  Laws 
of  Missouri  1933,  at  page  427,  which  provides,  in  part, 
as  follows* 


"Whenever  it  shall  appear  to  any  county 
court,  or  if  in  such  cities  the  regis- 
ter, city  clerk  or  other  proper  officer, 
that  any  tract  of  land  or  town  lot  con- 
tained in  said  *back  tax  book'  or  re- 
corded list  of  delinquent  land  and  lots 
in  the  collector *s  office  .is  not  worth 
the  amount  of  taxes,  interest  and  cost 
due  thereon,  as  charged  in  said  *back 
tax  book'  or  recorded  list  o£  delinquent 
land  and  lots  in  the  collector1 ls  off icel 
or  that  the  same  would  not  sell  for  the 
amount  of  sucH  taxes,  interest  and  cost. 
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It  shall  be  lawful  for  the  said  court, 
or  If  In  such  cities  the  register, 
city  clerk  or  oth^r  proper  officer,  to 
compromise  said  taxes  with  the  owner 
of  said  tract  or  lot,  and  upon  payment 
to  the  collector  of  the  amount  agreed 
upon,  a certificate  of  redemption  shall 
be  issued  under  the  seal  of  the  court 
or  other  proper  officer,  which  shall 
have  the  effect  to  release  said  lands 
from  the  lien  of  the  state  and  all 
taxes  due  thereon,  as  charged  on  said 
'back  tax  book'  * * * " (Underscoring  ours) 


Under  the  provisions  of  Section  9960,  supra,  a county 
court  may  only  compromise  back  taxes: 


"when  it  shall  appear  to  the  county 
court  * * * that  any  tract  of  land 
* * * contained  in  said  'back  tax 
book*  * * * is  not  worth  the  amount 
of  the  taxes  * * * or  that  the  same 
would  not  sell  for  the  amount  of 
such  taxes  » *•  * " 


In  an  opinion  rendered  by  this  department  to  Honora- 
ble D.  M.  Githens,  Presiding  Judge  of  County  Court,  Poplar 
Bluff,  Missouri  on  September  8,  1939,  a copy  of  which  is 
enclosed  herein,  this  department  held  that  a county  court 
may  compromise  taxes  on  lands,  under  the  provisions  of 
said  Section  9960,  at  any  time  before  they  are  sold  at  a 
third  sale.  However,  the  question  was  not  passed  on  as 
to  said  Section  9950  being  the  only  statutory  provision 
for  such  court  to  compromise  delinquent  taxes. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
the  county  court  may  only  compromise  back  taxes  when  it 
shall  appear  to  such  court  that  the  lands  and  lots  are 
not  worth  the  amount  of  taxes^  Interest  and  costs  due 
thereon,  as  charged  in  the  back  tax  book  or  recorded  list 
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of  delinquent  land  In  the  collector's  office  or  that  the 
sane  would  not  sell  for  the  amount  of  such  taxes.  Interest 
and  costs* 


II* 


Section  99&2a,  Laws  of  Missouri  1933,  at  page  430,  is, 
in  part,  as  follows: 


" * * * The  entry  of  record  by  the  county 
collector  listing  the  delinquent  lands 
and  lots  as  provided  for  in  this  act  shall 
be  and  become  a 1b vy  upon  such  delinquent 
lands  and  lots  for  the  purpose  of  enforc- 
ing the  lien  of  delinquent  and  unpaid  tax- 
es, together  with  penalty.  Interest  and 
costs*" 


Section  9958b  thereof,  at  page  441,  is  as  follows: 


"No  sale  or  conveyance  of  land  for  taxes 
shall  be  valid  If  at  the  time  of  being 
listed  such  land  shall  not  have  been 

or,  if  liable,  the 
have  been  paid  be- 
descrlptlon  is  so 
to  describe  the 


the  money  peld  by  the  purchaser  at  such 
void  sale  shall  be  refunded,  with  inter- 
est, out  of  the  county  treasury,  on  or- 
der of  the  county  court."  (Underscoring 
ours) 


Section  9958c,  is  as  follows: 


"If  any  conveyance  for  taxes  shall  prove 
to  be  invalid  and  ineffectual  to  convey 


title  because  the  description  la  lnauf- 

other  cause  than  the 


LU>'i 
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first  two  enumerated  In  the  preceding 
section,  the  lien  tfiich  the  state  has  on 
such  lands  shall  be  transferred  to  and 
vested  In  the  grantee,  his  heirs  and 
assigns,  who  shall  be  entitled  to  a 
lien  on  such  land  for  the  amount  of 
taxes.  Interest  and  penalty,  legally 
due  thereon  at  the  time  of  such  sale, 
with  Interest,  together  with  the 
amount  of  all  subsequent  taxes  paid, 
with  interest,  and  such  lands  shall 
be  bound  for  the  payment  thereof,"  (Un- 
derscoring ours) 


Section  9958d  is,  in  part,  as  follows: 


"Every  person  holding  a lien  upon  any 
real  estate  in  this  state  by  virtue 
of  any  illegal  or  invalid  tax  deed, 
shall,  upon  the  payment  or  tender  to 
him  by  the  owner  or  any  person  having 
an  interest  in  such  real  estate,  of 
the  full  amount  of  said  lien,  together 
with  the  sum  of  one  dollar  and  twenty- 
five  cents,  and  together  with  any  sum 
that  may  be  due  him  as  an  occupying 
claimant,  make,  execute  and  acknowledge 
before  some  officer  authorized  to  take 
acknowledgment  of  deeds,  and  deliver 
to  the  person  making  such  payment  or 
tender  a deed  of  release,  releasing 
to  the  owner  of  such  real  estate  all 
claims  the  holder  of  such  invalid  tax 
deed  has  on  such  real  estate  on  account 
of  such  tax  deed;  * # # " 


Section  9960  thereof,  is  as  follows: 


"The  sale  of  lands  for  taxes  shall 
not  be  invalid  on  account  of  such 
lands  having  been  listed  or  charged 
on  the  tax  book  in  any  other  name 
than  that  of  the  rightful  owner." 
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Section  9962e  Is,  in  part,  as  follows i 


"Any  person  holding  any  deed  of  lands 
or  lots  executed  by  the  county  collec- 
tor for  the  non-payment  of  taxes,  may 
commence  a suit  In  the  circuit  court 
of  the  county  where  such  lands  lie,  to 
quiet  his  title  thereto,  without  tak- 
ing possession  of  such  lands,  * * * • 
The  court  shall  examine  into  the  facts, 
and  if  upon  the  hearing  of  such  cause 
It  shall  appear  that  the  complainant 1 s 
title  was  or  is  invalid  for  any  cause, 
such  suit  shall  not  be  dismissed  by 
the  court,  but  the  court.  In  cases 
where  the  tax  was  due  and  unpaid,  or 
where  the  complainant's  title  was  in- 
valid for  defect  or  uncertainty  of 
description  shall  ascertain  the  amount 
due  the  complainant,  for  principal  and 
Interest,  to  be  computed  at  not  to 
exceed  ten  per  cent  per  annum,  and 
from  whom  due,  and  shall  decree  the 
payment  thereof  within  a reasonable 
time  by  the  owner  of  such  land,  the 
owner  of  any  life  estate  therein,  or 
any  other  person  in  possession  as 
lessee  thereof  and  owing  such  sum 
ascertained,  and  in  default  thereof 
shall  direct  that  such  leasehold, 
life  estate  and  land  or  lot  be  sold 
therefor,  and  that  the  equity  and 
right  of  redemption  of  all  defendants 
in  such  suit,  and  all  persons  claim- 
ing vinder  then:  shall  be  forever  fore- 
closed. * * * " 


Section  9962d  is,  in  part,  as  follows i 


"If  any  conveyance  made  by  the  county 
collector,  pursuant  to  a sale  for 
non-payment  of  taxes.  Tinder  this  or 
any  former  tax  law,  shall  prove  to  be 
invalid  and  ineffectual  to  convey  title 
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for  any  other  cause  than  such  as  are 
enumerated  in  section  9960b  the  lien 
vhlch  the  state  had  on  such  land  for 
state , county,  township,  school  and 
all  lawful  purposes,  together  with 
all  lawful  charges,  shall  remain  in 
full  force,  and  shall  be  transferred 
by  such  deed  to  the  grantee  and  vest- 
ed in  him,  his  heirs  and  assigns, 
who  shall  be  entitled  to  a lien  upon 
such  lands,  and  the  same  shall  be 
bound  for  the  final  payment  thereof! 
and  in  case  Jud£jnent  be  rendered 
against  the  person  holding  the  title 
from  the  collector,  as  aforesaid, 
for  the  recovery  of  such  land,  in 
an  action  of  ejectment  or  other  action, 
either  at  law  or  in  equity,  brought 
by  the  owners  of  such  lands,  heirs 
or  assigns,  the  court  shall  ascertain 
the  amount  due  to  the  party  holding 
such  tax  deed  and  from  whom  due  for 
principal  and  interest  and  for  all 
improvements  made  by  him  on  such  lands 
including  subsequent  taxes  paid  with 
interest,  and  shall  decree  the  pay- 
ment thereof  within  such  reasonable 
time  by  the  owner  of  such  landj  * * * " 


Under  the  provisions  of  Section  9952a,  supra,  "the 
entry  of  record  by  the  County  Collector"  listing  delin- 
quent lands  becomes  a levy  for  the  purpose  of  enforcing 
the  states  lien  for  taxes* 

Section  9958b,  supra,  providing  when  a sale  shall 
not  be  valid  states  three  conditions  under  which  such  in- 
validity exists*  The  third  ground  is  that  of  imperfect 
description  of  the  land* 

Section  9958c,  supra,  provides  that  an  invalid  sale 
for  taxes  - the  invalidity  resulting  from  imperfect  des- 
cription - transfers  the  states  lien  for  taxes,  which  is 
provided  in  Section  9952a,  supra,  to  the  grantee. 

Section  9958d,  supra,  provides  that  when  the  ownei 
or  interested  party  in  real  estate  pays  to  the  holder  ol 
the  transferred  lien,  referred  to  in  the  preceding  para- 
graph, the  full  amount  of  such  lien  and  other  items  men- 
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tloned  therein,  the  lienholder  must  release  his  interest 
in  and  to  such  lien  to  such  party. 

Section  9962c,  supra,  provides  that  the  holder  of  a 
tax  deed  to  land  may  bring  a suit  to  quiet  title  and  if 
the  court  finds  that  plaintiff* s deed  is  invalid  for  any 
cause 


"such  suit  shall  not  be  dismissed  by 
the  court,  but  the  court,  in  cases 
where  * * * the  complainant * s title 
was  invalid  for  defect  or  uncertain- 
ty of  d ascription  shall  ascertain 
the  amount  due  the  complainant  * # " 


unless  the  same  is  paid  the  court  shall  order  a sale  to 
pay  the  same. 

Section  9962d,  supra,  provides  that  when  the  convey- 
ance made  by  the  collector  is  invalid  and  ineffectual  to 
convey  title  "for  any  other  cause  than  such  as  are  enumer- 
ated in  Section  9960b”  the  lien  of  the  state  for  taxes 
shall  be  transferred,  by  the  conveyance  of  the  collector, 
to  the  grantee  and  in  case  of  an  action  in  ejectment  or 
other  legal  or  equitable  remedy  in  behalf  of  the  owner 
dnd  judgment  is  obtained  thereunder  the  court  shall  ascer- 
tain the  amount  due  to  the  party  holding  the  tax  deed, 
for  all  improvements  and  payments  on  subsequent  taxes 
and  provide  for  the  payment  thereof. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
in  event  lands  levied  on  for  delinquent  taxes  as  provided 
in  Section  9952a,  supra,  are  imperfectly  described  it  is 
the  duty  of  the  collector  to  seil  such  lands. 
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When  lands  are  sold  for  delinquent  taxes  and  the  des- 
cription is  Imperfect,  the  sale  is  not  valid  but  the  tax 
lien  is  transferred  to  the  grantee  and  he  may  enforce  his 
rights  under  the  above  statutes. 


Respectfully  submitted. 


S.  V.  KEELING 

Assistant  Attorney  General 


APPROVED: 


irrrrmm 

(Acting)  Attorney-General 


SVK:LB 


COUNT*  COURTS:  County  judges  and  counties  of  over  twenty 

tnousana  (20,00u)  population  are  entitled 
to  railea  e for  each  necessary  trip  made. 


October  30,  1939 


Hon*  Paul  J.  Clay 
Clerk  of  the  County  Court 
St.  Francois  County 
Farmington,  Missouri 


11^ 


Dear  Sirs 


We  are  in  receipt  of  your  request  for 
an  opinion,  dated  October  28,  1939,  which  is  as 
follows: 


"We  note,  that  in  *Laws  of  Missouri, 

1939 »,  Section  2092  that,  »in  addi- 
tion to  the  salaries  herein  authori- 
zed to  be  paid  Judges  of  the  County 
Court  in  Counties  having  less  than 
75,000  inhabitants  said  Judges  shall 
receive  five  cents  per  mile  for  each 
mile  necessary  traveled  in  going  to 
and  returning  from  the  place  of  hold- 
ing county  court* * As  you  knowp  St. 
Francois  County  has  an  estimated  popu- 
lation of  40,000.  Our  Court  is  one  of  the 
counties  in  the  state  in  which  county 
court  is  in  session  every  day.  We 
would  like  your  interpretation  of  this 
law,  stating  whether  or  not  judges  are 
entitled  to  mileage  each  day  from  their 
residence  to  the  County  seat.  That  is 
the  way  we  have  Interpreted  same.  How- 
ever, we  would  like  your  verification 
before  warrants  are  Issued  to  the  Court 
for  mileage*  An  early  reply  will  be 
deeply  appreciated" 
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The  statute  referred  to  la  found  in  Laws  of 
Missouri,  1939,  at  page  332,  and  reads  as  follows i 


"In  all  counties  of  this  a tote  now 
or  hereafter  having  seventy-five  thoue 
sand  inhabitants  and  less  than  ninety 
th  sand  inhabitants,  the  judges  of 
the  county  court  shall  receive  an  annual 
salary  of  twenty-five  hundred  dollars* 

Said  salary  to  be  in  lieu  of  the  per  diem 
heretofore  allowed  by  law  to  said  judges 
as  judges  of  the  county  court,  and  in 
lieu  of  the  salary  heretofore  allowed  by 
law  to  said  judges  as  members  of  the  board 
of  road  overseers,  under  the  provisions 
of  Section  7392,  R*  3*  1929*  In  all 
counties  of  this  state  now  or  hereafter 
having  ninety  thousand  Inhabitants  and 
less  than  one  hundred  flity  thousand  in- 
habitants, the  judges  of  the  county  court 
shall  receive  an  annual  salary  of  three 
thousand  dollars*  Said  salary  to  be  in 
lieu  of  the  per  diem  heretofore  allowed 
by  law  to  said  judges  as  judges  of  the 
county  court,  and  in  lieu  of  the  salary 
heretofore  allowed  by  law  to  said  judges 
as  members  of  the  board  of  road  overseers, 
as  provided  by  section  7894*  In  all 
counties  of  this  state  now  at  hereafter 
having  one  hundred  fifty  thousand  inhabi- 
tants, and  less  than  three  hundred  thou- 
sand Inhabitants,  the  Judges  of  the  county 
court  shall  receive  an  annual  salary  of 
forty- five  hundred  dollars*  Said  salary  to 
be  in  lieu  of  the  per  diem  heretofore  allowed 
by  law  to  said  judges  as  judges  of  the  county 
court,  and  in  lieu  of  the  salary  hereto- 
fore allowed  by  law  to  said  Judges  as 
members  of  the  board  of  road  overseers, 
unoer  the  provisions  of  section  7392,  R* 

3*  1929,  and  in  lieu  of  all  other  fees, 
compensation,  or  salaries,  heretofore 
allowed  by  law  to  said  judges,  except  the 
per  diem  as  allowed  to  said  judges  as  members 
of  the  board  of  equalisation  and  board  of 
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appeals*  In  all  counties  of  this 
state  now  or  hereafter  having  more 
than  three  hundred  thousand  inhabi- 
tants, the  judges  of  the  county  court 
shall  receive  an  annual  salary  of  four 
thousand  eight  hundred  dollars*  Said 
salary  of  four  thousand  eight  hundred 
dollars  to  be  in  lieu  of  the  per  diem 
here t of am  allowed  by  law  to  such  judges 
of  the  county  court,  and  in  lieu  of  the 
salary  as  road  overseers  heretofore  al- 
lowed by  law  to  said  judges,  as  provided 
in  section  7897,  R*  S*  1929,  and  in  lieu 
of  all  other  fees,  or  salaries,  hereto- 
fore allowed  by  law  to  said  judges,  ex- 
cept the  per  diem  allowed  to  said  judges 
as  members  of  the  board  of  equalization 
and  the  board  of  appeals*  ,J-he  salaries 
herein  fixed  for  the  judges  of  the  oounty 
court  in  all  counties  of  this  state  hav- 
ing more  than  seventy-five  thousand  in- 
habitants shall  be  paid  in  equal  monthly 
installments  as  the  salaries  of  other 
county  officers  are  paid*  In  all  counties 
of  this  state  now  or  hereafter  having 
less  than  seventy-five  thousand  inhabitants, 
the  judges  of  the  county  court  shall  re- 
ceive for  their  services  the  sum  of  five 
dollars  per  day  tbt  each  day  necessarily 
engaged  in  holding  court*  In  sedition 
to  the  salaries  herein  authorized  to  be 
paid  to  judges  of  the  county  court  in 
counties  having  seventy-five  thousand  in- 
habitants or  more,  and  in  addition  to  the 
per  diem  herein  authorised  to  be  paid  to 
the  judges  of  the  county  court  in  counties 
having  less  than  seventy -five  thousand  in- 
habitants, said  judges  shall  receive  five 
cents  per  mile  for  each  mile  necessarily 
traveled  in  going  to  and  returning  from 
the  place  of  holding  county  court;  Provided 
that  in  all  counties  now  or  hereafter  hav- 
ing a population  of  twenty  thousand  inhabi- 
tants or  less  such  mileage  shall  be  charged 
only  once  for  each  regular  term  and  such 
mileage  shall  not  be  charged  over  eight  times 
per  year  for  special  or  adjourned  terms 


V 


Hon*  Paul  J.  Clay  (4)  October  30,  1939 


An  examination  of  the  former  statute 
reveals  that  It  Is  only  the  last  sentence  which 
has  been  amended  on  at  least  three  occasions  by 
the  Legislature.  In  1931,  the  classification 
according  to  population  was  changed  by  substitu- 
ting counties  having  a population  of  seventy-five 
th  usand  (75,000)  population  for  the  former  minimum 
of  sixty  thousand  (60,000). 

In  1933,  Section  2092  was  again  amended  so 
that  Judges  of  the  county  court  in  counties  having 
a population  of  seventy-five  thousand  (75,000)  in- 
habitants or  less  should  receive  five  cents  (5tf)  per 
mile  for  each  mile  traveled  in  attending  court,  except 
that  such  mileage  could  be  charged  only  once  in  each 
regular  term. 

We  also  note  that  the  population  of  the 
various  counties  is  to  be  determined  by  the  last 
decennial  census,  in  arriving  at  the  compensation  to 
be  received  by  the  judges  of  the  various  county  courts. 
This  Section  2092,  found  in  Laws  of  Missouri,  1933, 
at  page  208,  has  not  been  repealed.  We  mention  this 
because  of  your  statement  that  the  "estimated"  popu- 
lation of  St.  Francois  County  is  forty  thousand 
(40,000). 

This  examination  shows  that  the  amendment 
made  by  the  1939  statutes  removes  the  qualification 
thatfc  mileage  may  be  charged  only  once  for  each  term 
of  court,  and  substituted  therefor  a proviso  that 
county  judges  in  counties  having  a population  of  twenty 
thusand  (20,000)  or  less  are  entitled  to  mileage 
only  once  for  each  regular  term,  and  only  eight  (8) 
times  per  year  for  special  or  adjourned  terms. 

Search  of  the  cases  construing  the  old  sec- 
tion 2092  reveals  that  it  has  been  mentioned  only 
three  times  by  our  courts,  towit,  in  the  case  of  Young 
v.  Greene  County,  119  S.  W.  (2d)  p.  369,  in  huflin 

v.  Greene  County,  119  S.  W.  (2d)  p.  374  ana. in  Nodaway 

County  v.  Kidder,  129  S.  W.  (2d)  p.  857.  Rone  of 

these  bear  directly  on  the  point  in  question,  and  it 

becomes  necessary  to  review  the  applicable  rules  of 
statutory  construction. 
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The  word  "provided"  ia  defined  in  Ex  Parte 
Andrews*  13  S*  W*  (2d)  530*  1.  c.  582*  as  follows: 


"And  in  discussing  the  meaning 
of  the  word*  the  Supreme  Court 
of  the  United  States  in  an  early 
case  used  this  language:  *The 
general  purpose  of  a proviso*  as 
is  well  known*  is  to  except  the 
clause  covered  by  it  from  the 
general  provisions  of  a statute* 
or  from  some  provision  of  it,  or 
to  qualify  the  operation  of  the 
statute  in  same  particular,*  " 


It  would  seem*  therefore*  that  the  conclu- 
ding proviso  clause  in  the  section  as  last  amended 
in  1939*  wrich  restricts  the  operation  of  the  statu- 
tes in  cotint ies  of  twenty  thousand  (20*000)  or  less* 
enables  us  to  draw  the  conclusion  that  the  foregoing 
part  of  the  final  sentence  gives  county  judges  their 
mileage  fees  in  all  cases  where  they  necessarily 
attend  court*  without  restriction* 

Another  familiar  rule  of  statutory  construc- 
tion is  the  maxim  "expressio  unlus  est  exclusio 
alterius"  or  "the  expression  of  one  thing  is  the  ex- 
clusion of  the  other"*  State  ex  inf*  v*  Sweaney*  270 
Mo*  1*  o*  692* 

The  Legislature*  by  excluding  counties  of 
twenty  thousand  (20*000)  and  less  from  the  operation 
of  statutes*  plainly  Intended  that  it  apply  to  counties 
of  more  than  twenty  thousand  (20*000)* 


CONCLUSION 


Therefore,  it  is  our  conclusion*  from  the 
foregoing,  that  county  Judges  in  counties  having  a 
population  of  more  than  twenty  thousand  (20*000)  in- 
habitants* according  to  the  last  decennial  census* 
are  entitled  to  five  cents  (5/)  per  mile  for  each 
mile  necessarily  traveled  in  going  to  and  returning 
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from  the  place  of  holding  court  without  restriction 
as  to  the  number  of  times  traveled* 


Respectfully  submitted* 


ROBERT  L.  RYDER 

Assistant  Attorney  General 


AP  ROVED t 


riTflk e 

(Acting)  Attorney  General 


RLHlRV 


COUNTY  COURTS:  Judges  of  Barton  County  Court  are  entitled  co  roceive 
6/  mileage  in  traveling  to  and  returning  from  holding  county  court: 
may  be  charged  only  once  for  each  regular  term  and  not  for  special  or 
adjourned  terms,  may  not  collect  mileage  lor  making  trips  to  look  after 
county’ s business  or  pay  a third  person  mileage  to  transport  the  county 
court. 
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Honorable  J.  Carrol  Combs 
Prosecuting  Attorney 
barton  County 
Lamar,  Lias our i 


oear  Sir: 


This  department  wishes  to  acknowledge  your  request 
for  an  opinion  wherein  you  state  in  part  as  follows: 


"The  deputy  recorder  of  our  county 
was  in  my  office  yesterday  afternoon 
consulting  with  me  concerning  the 
amount  that  should  be  charged  by 
the  recorder  of  deeds  for  marriage 
licenses.  I note  that  the  state 
auditors  have  also  raised  this  ques- 
tion in  several  counties  in  which 
the  recorders  have  been  making  a 
charge  of  ^2 .00  for  the  issuance 
of  a marriage  license  and  the  re- 
cording of  the  same,  with  the  certi- 
ficate attached  thereto. 

"I  would  like  to  have  the  opinion 
of  your  of  ice  as  to  the  amount  which 
the  recorder  of  deeds  should  charge 
for  issuing  a marriage  license  and 
the  recording  of  the  same.  There 
is  no  question  in  my  mind  as  to  the 
meaning  of  Sec.  2979  wh5.ch  provides 
that  the  recorder  shall  receive  1.00 
for  recording  the  license,  but  the 
question  as  I see  it,  is  whether  or 
not  under  Sec.  11804,  which  provides 
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that  for  every  certificate  and  seal 
the  recorder  shall  receive  50j^,  where 
both  parties  make  their  affidavit 
for  a license,  the  recorder  can 
charge  the  60^  fee  f or  e ach  affidavit, 
and  if  one  or  both  of  the  parties 
are  under  age  and  the  affidavit  of 
a parent  is  necessary,  whether  or 
not  the  recorder  is  entitled  to 
charge  a 50^  fee  for  the  certificate 
and  seal  on  the  affidavits  of  the 
parents.  If  this  is  true,  it  would 
be  possible  for  the  recorder  to  charge 
.3.00  for  issuing  and  recording  the 
marriage  license.” 


I. 


The  above  questions  are  fully  answered  in  an  opinion 
rendered  by  this  department  under  date  of  ^arch  2b,  1933, 
to  Mr.  John  ...  bohon,  Recorder  of  Deeds,  Sedalia,  Miss  uri, 
a copy  of  Dtfiich  is  enclosed. 


II. 


Your  letter  further  states : 


”1  would  also  Hie  to  have  the  opinion 
of  y cur  office  concerning  the  mileage 
to  be  charged  by  the  county  court  of 
the  county  In  attending  court,  as  to 
whether  or  not  I am  right  or  wrong  in 
my  opinion  that  the  cou  ty  court  can 
charge  mileage  only  once  for  each  regu- 
lar term,  but  If  for  any  reason  a special 
term  Is  called  after  the  regular  term 
has  been  adjourned,  no  matter  how  many 
special  terms  are  held  by  the  court. 
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that  the  Judges  are  entitled  to 
charge  their  mileage  In  attending 
court  for  each  special  term." 


Section  11760,  R.  S.  Mo.  1929,  contains  the  following 
provision i 


"For  each  mile  necessarily  travel- 
ed in  going  to  and  from  the  place 
of  holding  such  court  ,05 

Provided,  that  such  mileage  shall 
be  charged  only  once  for  each  term 
of  court." 


Bartcn  County,  aocordlng  to  the  last  decennial 
census,  contained  a population  of  14,560  inhabitants. 
Section  2092,  Laws  of  Missouri  1933,  page  205,  provides 
in  parti 


" * # * in  addition  to  the  per  diem 
herein  authorized  to  be  paid  to  the 
Judges  of  the  county  court  in  counties 
having  less  than  seventy-five  thous- 
and inhabitants,  said  Judges  shall  re- 
ceive five  cents  per  mile  for  s ach 
mile  necessarily  traveled  in  going 
to  and  returning  from  the  place  of 
holding  county  court,  provided  that 
such  mileage  shall  be  charged  only 
once  for  each  regular  term,  and  no 
mileage  shall  be  paid  for  any  special 
or  adjourned  term." 


Prom  the  foregoing,  we  are  of  the  opinion  that.  Barton 
County  having  a population  of  less  than  75,000  inhabitants. 
Judges  of  the  county  court  are  entitled  to  receive  five 
cents  (5^)  per  mile  for  each  mile  necessarily  traveled  in 
going  to  and  returning  from  the  place  of  holding  county 
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court  and  such  mileage  may  be  charged  only  once  for  each 
regular  term  and  t he  Judges  are  not  entitled  to  mileage 
for  any  special  or  adjourned  term. 


III. 


Your  letter  further  states: 


MI  would  also  like  your  opinion  on 
whether  or  not  the  members  of  the 
county  court  are  entitled  to  charge 
the  county  mileage  In  making  trips 
to  look  after  the  county's  business 
where  a term  of  court  Is  not  held, 
and  whether  or  not  the  court  Is 
authorised  to  employ  and  pay  a third 
person  mileage  to  transport  the 
county  court  to  different  places  In 
the  county  to  make  an  Inspection  or 
to  look  after  the  necessary  business 
of  the  county." 


We  have  searched  the  statutes  diligently  in  an  effort 
to  find  any  authority  for  members  of  the  county  court  to 
charge  the  county  mileage  In  making  trips  to  look  after 
the  county* s business  where  a term  of  court  is  notteid, 
and  to  employ  and  pay  a third  person  mileage  to  transport 
the  county  court  to  different  places  In  the  county  to 
make  an  Inspection,  or  to  look  after  the  necessary  business 
of  the  county.  We  have  failed  to  find  any  statute  which 
would  constitute  any  authority  for  such  charge.  The 
office  of  judge  of  the  county  court  was  created  by  statute; 
likewise,  the  duties  and  compensation  are  controlled  en- 
tirely by  certain  sections.  It  is  a well  recognized  principle 
of  law  that  when  the  fees  or  compensation  are  demanded  by 
a public  officer  said  officer  must  be  In  a position  to  point 
to  the  statute,  as  was  said  In  the  case  of  State  ex  rel. 

Linn  County  v.  Ac.ams,  172  Mo.  l.c.  7: 


"In  order  to  maintain  this  proposi- 
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tlcn  some  statute  must  be  pointed 
out  which  expressly  or  by  necessary 
implication  provides  such  compensa- 
tion for  such  officer.  For  it  Is 
well  settled  law,  that  a right  to 
compensation  for  the  discharge  of 
official  duties,  is  purely  a creature 
of  statute,  and  that  the  statute 
which  is  claimed  to  confer  such 
right  must  be  strictly  construed. 
(Jackson  County  v.  Stone,  168  Mo. 

577;  and  other  cases  cited. )" 


The  statutory  authority,  allowing  members  of  the  county 
court  mileage  in  making  trips  to  look  after  the  county's 
business  where  a term  of  court  is  not  held,  and  employing 
and  paying  a third  person  mileage  to  transport  the  county 
court  to  different  places  in  the  county  to  make  an  inspection 
or  to  look  after  the  necessary  business  of  the  county,  be- 
ing absent,  we  are  of  the  opinion  that  the  members  of  the 
county  court  can  not  legally  collect  any  mileage  for  said 
purposes. 


Hespectfully  submitted. 


MAX  WASHERMAN 

Assistant  Attorney  General 


APi-KOVEL): 
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Hon*  J.  Carrol  Combs 
Prosecuting  Attorney 
barton  County 
Lamar,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  May  2nd 
which  rtads  as  follows: 


"I  would  like  to  have  the  opinion  of  your 
office  on  the  following  matter,  both  for 
the  "oenefit  of  the  county  court  and  because 
of  the  fact  that  the  state  is  Interested 
in  the  taxes. 

"In  1935,  one  Lillian  M*  belk-Sibley  was 
the  owner  of  a considerable  amount  of 
property  in  the  City  of  liberal,  barton 
bounty,  Missouri*  In  July  of  1935  she 
executed  a will  leaving  a consideraole 
amount  of  residence  property  in  Liberal, 
Missouri,  to  the  City  of  liberal,  Missouri, 
for  the  purpose  of  selling  the  same  to 
create  a trust  fund  for  cemetery  maintenance, 
and  she  also  left  all  of  her  business  prop- 
erties located  on  ain  Street  in  Liberal, 
including  Lots  18  and  19  of  block  6,  which 
are  now  in  controversy,  to  the  City  of 
Liberal  to  be  sold  by  said  City  for  the 
purpose  of  paving  Main  Street  of  liberal, 
Missouri* 

"Mrs.  Sibley  died  in  August  of  1935  and  her 
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will  was  immediately  probated  in  the 
Probate  Court  of  barton  County,  Mis- 
souri. The  executors  of  her  estate 
paid  the  taxes  on  all  of  this  property 
in  1935.  The  filial  settlement  in  her 
estate  was  filed  and  approved  by  the 
court  at  the  February,  1937,  term  of 
the  Probate  Court.  The  City,  under  the 
terms  of  the  will,  became  the  owner  of 
the  real  estate  devised  to  it  and  took 
possession  of  the  property  in  1936,  get- 
ting the  rents  from  the  sa me  and  managing 
the  property  for  the  interests  of  the 
City. 

"The  question  now  is  whether  or  not  the 
property,  because  it  belonged  to  the  City 
of  Liberal,  Missouri,  was  taxable  for 
the  years  1936,  1937,  and  1938,  or  whether 
or  not  it  is  exempt  under  the  provisions 
of  Article  10  of  the  constitution  and  the 
statutory  provisions  for  the  exemption 
of  municipal  properties. 

"It  is  my  opinion  that  this  property  is 
exempt,  how  ver,  I first  want  to  obtain 
the  opinion  of  your  office  for  the  benefit 
of  the  county  court  before  any  action  is 
taken  by  that  body  to  abate  the  taxes 
which  were  assessed  against  this  property 
in  the  name  of  Lillian  ~elk-Sibley,  the 
assessor  never  having  changed  the  property 
to  the  name  of  t e present  owner,  the  °ity 
of  Liberal,  Missouri.  I yesterday  informed 
the  county  court  to  await  a reply  to  my 
request  for  the  opinion  of  your  office  be- 
fore taking  any  steps  in  this  matter." 


You  state  that  the  testatrix  left  considerable 
real  estate  to  the  city  of  Liberal;  that  she  died 
in  August,  1935,  and  her  will  was  immediately  probated; 
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that  the  executors  paid  the  taxes  on  such  property  In 
the  year  1936,  and  the  question  Is  whether  the  city 
owes  the  taxes  for  the  years  1936,  1937,  and  1938. 

Our  courts  have  held  that  the  title  to  land 
coming  through  a will  conveys  such  title  to  the  legatee 
after  the  will  is  probated  as  of  the  death  of  the 
testator.  After  the  will  is  probated  the  conveyance 
relates  backhand  takes  effect  as  of  the  time  of  the  death. 

The  Supreme  Court  of  Missouri,  in  the  case  of 
Jones  v.  Nichols,  216  S.  ".  962,  l.c.  966  said: 


"It  is  true,  as  asserted  by  respondent’s 
learned  counsel,  that  title  to  land  does 
not  pass  by  will  until  the  will  Is  probated. 
Snuffer  v.  Howerton,  124  Mo.  637,  28  S.  W. 
166.  But  It  is  equally  true  that  title 
does  pass  upon  the  probating  of  the  will, 
and  relates  back  and  takes  effect  as  of 
the  time  of  the  testator’s  death.  Barnard 
v.  Bateman,  76  Mo.  loc,  cit.  415;  Wilson 
v.  Wilson,  64  Mo.  213.” 


In  the  case  of  Henderson  v.  Calhoun,  183 
S.  W.  584,  l.c.  586,  the  ^hipreme  ^ourt  of  Missouri  said: 


"The  will  of  V.  Ill  lam  Calhoun,  taken  as  a 
whole.  Indicates  upon  Its  face  an  Intention 
upon  the  part  of  said  testator  to  dispose 
of  all  hie  property  by  the  terms  and  provisions 
of  said  will.  In  the  absence  of  any  expressed 
Intention  to  the  contrary.  It  will  be  pre- 
sumed that  the  testator  Intended  that  the 
provisions  of  paragraph  8 of  the  will  afore- 
said should  become  effective  at  his  death. 

therefore  hold  that  Mrs.  Henderson,  upon 
the  death  of  said  uncle,  William  Calhoun, 
became  the  absolute  owner  of  all  the  prop- 
erty she  thereafter  received  from  his  estate. 
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Underhill  on  the  Law  of  '-Ills,  secs. 

553  and  861;  2 Jarman  on  ‘ills  (6th  t,d.  ) 
p.  1357  ; 2 Y/ashburn  on  Real  Property  (5th 
Ed. ) sec.  1544;  Eckle  v.  Hyland,  256  Mo. 
loc . cit.  449,  165  S.  W.  1035;  Heady  v. 
Hollmar^  251  Mo.  loc.  clt.  638,  153  S.  ’A, 

19;  Tindall  v.  Tindall,  167  Mo.  loc.  clt. 
225,  66  S.  W.  1092;  Chew  v.  Keller,  100 
Mo.  loc.  cit.  368,  13  S.  W.  395;  Martin 
et  al  v.  Lach&sse  et  al.,  47  Mo.  loc.  cit. 
593;  Collier's  Will,  40  Mo.  237;  Anderson 
v.  Menefee  ( Tex.  Civ.  App. ) 174  S.  W. 
loc.  clt.  908;  Rhode  Island  H.  Trust  Co. 
v.  Noyes,  26  R.  I.  loc.  cit.  334,  58  Atl. 
999. 

"The  rule  upon  this  subject  is  ably  stated 
in  2 Underhill  on  the  Law  of  t-ills,  sec. 

861,  as  follows: 

'Under  the  rule  elsewhere  explained  by 
which  a modern  will  speaks  as  of  the  date 
of  the  death  of  the  testator,  every  gift 
to  a person  who  is  alive  at  that  date 
vests  at  once,  in  the  absence  of  an  ex- 
pression of  an  intention  that  the  vesting 
shall  be  postponed.  It  will  be  presumed, 
when  the  testator  does  not  expressly  or 
by  implication  indicate  that  the  vesting 
of  the  title  to  his  bounty  is  to  be  post- 
poned, that  he  means  it  to  vest  at  once  upon 
his  death.  His  silence  on  this  point  will 
raise  a conclusive  presumption  that  the 
interest  in  the  gift  is  to  vest  as  soon  as 
the  instrument  by  which  it  is  given  shall 
take  effect,  wh'ch,  under  the  general  rule, 
is  at  his  death. 


Since  that  is  nothing  in  your  letter  to  in- 
dicate that  the  testatrix  did  not  expressly,  or  by 
implication,  indicate  that  the  vesting  of  the  title 
to  the  properties  In  question  was  to  be  postponed  we 
presume  that  there  was  no  such  indication  in  the 
will,  and,  consequently  the  title  to  the  properties 
vested  in  the  city  of  liberal,  in  the  month  of  August, 
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1935,  when  the  testatrix  died.  In  this  connection  we  also 
call  your  attenti  n to  Sec.  9745  R.  **•  Mo.  1929,  which 
provides  that: 


"Every  person  owning  or  holding  property  on 
the  first  day  of  *hine,  including  all  such 
property  purchased  on  that  day,  shall  oe 
liable  for  taxes  thereon  for  the  ensuing 
year. " 


The  constitution  and  laws  of  this  etate  provide 
that  municipal  corporations  shall  be  exempt  from  tax- 
ation. Section  6,  Article  10,  Constitution  of  Missouri, 
provides  in  part  as  follows! 


"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal  corpo- 
rations, and  cemeteries,  shall  be  exempt 
from  taxation." 


Section  9743  R.  S.  Mo.  1929,  reads  in  part 
as  follows: 


"The  following  subjects  are  exempt  from 
taxation:  **#■#■**# 
fourth,  lands  and  other  property  belong- 
ing to  any  city,  county  or  other  municipal 
corporation  in  this  state,  including  market 
houses,  town  halls  and  other  public  structures, 
with  their  furniture  and  equl-mients  and  all 
public  squares  and  lots  kept  open  for  health, 
use  or  ornament.  " 


As  to  the  property  left  to  the  City  of  liberal 
to  be  sold  by  the  city  for  the  purpose  of  paving  its 
main  street  we  are  of  the  opinion  that  it  is  tax  exempt. 
The  city  received  the  title  and  also  the  beneficial  in- 
terest of  the  same. 
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In  the  case  of  St.  Louis  v.  Wenneker,  145  Mo.  230, 
the  city  of  St.  Louis,  as  trustee,  under  a will,  held  title 
to  real  estate  "in  trust  to  furnish  relief  to  all  poor 
emigrants  on  their  bona  fide  way  to  settle  in  the  west". 
The  court  held  this  property  was  taxable  because  the  city 
was  not  the  beneficial  owner. 

The  court  said  further: 

] 

"The  reason  for  exempting  from  t axation  proper- 
ty of  the  *-tate  and  its  nainlcipalltles  is  plain. 
Judge  CCCL^T  in  his  work  on  Taxation  (2  Ed.), 
p.  172,  expresses  it  thus:  ’All  such  property 
is  taxable  if  the  State  shall  see  fit  to  tax  it; 
but  to  levy  a tax  upon  it  would  render  necessary 
new  taxes  to  meet  the  demand  of  this  tax,  and 
thus  the  public  would  be  taxing  itself  in  order 
to  raise  money  to  pay  over  to  itselx'.  • This 
reason  does  not  exist  for  excluding  from  the 
tax  books  the  Mullanphy  real  estate.  The  city, 
as  trustee,  can  only  use  the  property  for  the 
class  and  in  the  manner  designated  in  the  will. 

It  can  not  be  applied  by  said  city  to  Its  own 
benefit,  or  for  municipal  purposes.  * * » # 

"We  think  that  the  property  of  a county  or  city 
' exempted  from  taxation  by  the  constitutional  x 
provisions  hereinbefore  quoted,  is  that  of 
which  such  county  or  city  is  the  beneficial 
owner,  which  is  held  by  it  Tor  its  own  use* 
and  not  merely  in  trust.  It  does  not  include 
that  in  which  the  only  interest  of  the  munici- 
pality is  as  trustee.  We  therefore  hold  that 
this  real  estate  is  not  exempt  from  taxation." 
(Underlining  ours). 


In  this  case,  however,  the  city  is  in  fact  the 
beneficial  owner  and  the  property  and  proceeds  held  by 
it  "for  its  own  uss"  and  not  merely  held  in  trust  for 
a beneficial  owner  not  exempted  from  taxation.  The 
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real  estate,  or  the  proceeds  from  the  sale  of  the  same, 
la  to  be  used  and  applied  by  s&ld  city  to  Its  own  benefit 
and  for  municipal  purposes.  Thereforo.  this  particular 
property  must  be  exempted  from  taxation. 


As  to  the  property  left  to  the  city  for  tne  pur- 
pose of  sale  to  create  a trust  fund  for  cemetery  maintenance 
a different  rule  applies.  Section  6.  Article  10  of  the 
Missouri  Constitution  exempts  from  taxation  only  such 
real  estate  as  Is  actually  used  for  cemetery  purposes  and 
as  a burial  ground,  and  does  not  exempt  other  lands  owned 
by  such  association  or  any  of  its  personal  property. 


In  the  case  of  State  ex  rel  Mt.  Mora  Cemetery 
Association  Casey.  210  Mo.  236.  the  court  said! 


"It  must  be  remembered  that  the  assessment  of 
the  taxes  complained  of  here  Is  not  against  the 
cemetery  grounds  or  improvements,  but  against 
the  personal  property  of  the  association,  amount- 
ing in  value  to  at  least  B120.000.  as  found  by 
the  assessor  of  the  city  of  St.  Joseph,  which 
has  been  invested  and  used  by  the  association 
as  Its  capital,  and  not  for  cemetery  purposes. 

"It  Is  quite  clear  that,  under  section  6 of 
article  10  of  the  Constitution,  and  section 
9 of  relator's  charter,  all  of  the  land  held 
by  it  for  cemetery  purposes  Is  exempt  from 
taxation  for  general  purposes,  but  does  It 
necessarily  follow  that  Its  personal  property 
and  moneys  on  hand  acquired  from  the  sale  of 
lots  are  also  exempt  from  taxation?  As  a 
rule,  all  property  Is  subject  to  taxation, 
and,  therefore,  laws  exempting  property  from 
taxation  are  to  be  strictly  construed,  and 
the  right  of  exemption  established  beyond  a 
reasonable  doubt.  (Fltterer  v.  Crawford, 

157  Mo.  51.)  An  exemption  from  taxation 
exists  only  where  It  is  expressed  in  explicit 
terms,  and  It  cannot  be  extended  beyond  the 
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plain  meaning  of  these  limits*  ( State  v. 
Wilson,  52  Md.  638)  * * * ******* 


"It  is  in  accordance  with  the  common  wish 
of  mankind  that  the  places  where  the  dead 
are  buried  should  be  protected  and  preserved 
against  the  interference  of  possible  sales 
for  unpaid  taxes,  or  under  execution  for 
debts,  and  be  kept  free  from  all  molestation 
or  desecration.  These  legislative  exemptions 
of  cemetery  property  are  the  expression  of 
that  wish.  But  it  is  not  perceived  how  that 
wish  is  made  effectual  by  exemption  from 
taxation  property  not  used  for  burial  places 
that  has  no  associations  connected  with  it, 
and  may  be  disposed  of  by  the  association  at 
any  time,  to  any  person  for  any  purpose.  * 


"******************  * 

Nor  do  we  think  that  section  6 of  article 
10  of  the  Constitution,  supra,  can  be  con<- 
strued  as  indicating  an  intention  on  the 
part  of  the  framers  of  that  instrument  to 
exempt  from  taxation  the  personal  property 
of  cemeteries,  whether  owned  by  a corpora- 
tion or  otherwise.  In  that  section  the 
words,  ’the  property,  real  and  personal, 
of  the  State , counties  and  other  municipal 
corporations, ’ are  separate  from  and  have 
no  connection  with  the  words  ’and  cemeteries' 
as  such,  but  the  section  makes  no  reference 
To  any  kind  of  property  In  that  connection, 
and  section  7 of  said  article  expressly 
provides  that  ♦ all  laws  exempting  property 
from  taxation  other  than  the  property  above 
enumerated  shall  be  void."  (Underlining  ours). 


conclusion: 

It  follows  therefore  that  the  real  estate  left 
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to  the  city  to  be  sold  and  the  proceeds  thereof  used  for 
purely  municipal  purposes  In  building  a paved  street  for 
the  city  is  exempt  from  taxation  by  section  6,  article  10 
of  the  Constitution  of  Missouri  and  also  section  9743  H*  S. 
Mo.  1929*  If  the  property  is  left  to  the  city  for  municipal 
purposes  and  the  municipality  is  in  fact  the  real  beneficiary 
of  the  devise,  it  makes  no  difference  whether  such  property 
is  real  or  personal  since  both  are  exempt  from  taxation  when 
owned  by  a municipal  corporation  for  its  own  benefit*  Since 
it  appears  that  the  title  to  this  property  vested  in  the  city 
in  the  month  of  August,  1935,  it  would  follow  that  the  county 
court  should  levy  no  taxes  against  the  same  for  the  years 
1936,  1937  and  1938* 


However,  only  the  grounds  actually  used  as  a ceme- 
tery and  burial  grounds  are  exempted  from  taxation  under  the 
Constitution  of  Missouri*  Other  real  estate  owned  and  not 
used  as  a burial  ground  and  all  personal  property  are  not  so 
exempted.  Therefore,  under  the  authority  of  St,  Louis  v* 
Wenneker,  145  Mo.  230,  supra,  the  city  of  Liberal  apparently 
holds  the  legal  title  to  such  property  as  trustee  and  since 
the  beneficiary  and  the  purpose  for  which  such  property  is  to 
be  used  is  not  exempted  from  taxation  all  of  such  property 
should  have  been  taxed  and  the  tax  should  have  been  paid 
on  the  rame  since  the  time  the  legal  title  so  vested  in  the 
city  of  Liberal  as  trustee. 


Respectfully  submitted, 

J.  F.  ALLE:  BACH 

Assistant  Attorney  General 


APPROVED* 


(Acting)  Attorney  General 
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PROSECUTING  ATTORNEYS:  Required  to  represent  ccanty  i'ficers 

in  proceedings  in  which  the  county  is 
the  interested  party. 


September  1,  1939 


Mr.  J.  Carrol  Combs 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion  in 
regard  to  the  duty  of  the  prosecuting  attorney  to  represent 
the  collector,  the  assessor  and  the  county  clerk  in  a 
proceeding  in  which  it  is  sought  to  enjoin  each  of  the 
foregoing  officials  from  collecting  a personal  tax. 

The  general  duties  of  the  prosecuting  attorney  in 
regal'd  to  civil  matters  are  set  out  in  Section  11318,  H.  8. 
Mo.  1929,  which  is  as  follows: 


"lie  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  Interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion, 
without  fee,  in  matters  of  law  in  which 
the  county  is  interested,  and  in  writing 
when  demanded,  to  the  county  court,  or  any 
judge  thereof,  except  in  counties  in  which 
there  may  be  a county  counselor.  He  shall 
also  attend  and  prosecute,  on  behalf  of  the 
state,  all  cases  before  justices  of  the 
peace,  when  the  state  is  made  a party  there- 
to: Provided,  county  courts  of  any  county 
in  tlix s state  owning  swamp  or  overflowed 
lands  may  employ  special  counsel  of  attor- 
neys to  represent  said  county  or  counties 
in  prosecuting  or  defending  any  suit  or 
suits  by  or  against  said  county  or  counties 
for  the  recovery  or  preservation  of  any  or 
all  of  said  swamp  or  overflowed  lands,  and 
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quieting  the  title  of  said  comity  or  coun- 
ties thereto,  and  to  pay  such  special  coun- 
sel or  attorneys  reasonable  compensation 
^ for  their  services,  to  be  paid  out  of  any 
funds  arising  from  the  sale  of  said  swamp 
or  overflowed  lands,  or  out  of  the  general 
revenue  fund  of  said  county  or  counties.” 


In  the  case  of  State  ex  rel.  Laahly  v.  Wurdeman,  183 
Mo.  App.  28,  a mandamus  proceeding  was  brought  against  the 
judges  of  the  county  court  of  St.  Louis  County  in  which  the 
plaintiff  sought  to  compel  said  judges  to  hear  an  application 
for  a dramshop  license.  The  proseouting  attorney  sought  to 
Intervene  on  behalf  of  the  county  under  Section  1008,  R.  S. 

Mo.  1909,  which  is  the  present  statute  above  quoted.  We  find 
the  following  in  the  opinion  of  the  court,  which  bears  directly 
on  the  question  at  hands 


"In  an  early  case  In  this  court,  the  prose- 
cuting attorney  of  the  same  county  declined 
to  pemlt  the  use  of  his  name  in  a certiorari 
proceeding  against  the  county  court  to  remove 
and  review  the  record  of  a dramshop  proceed- 
ing, for  that  he  deemed  it  his  duty,  under 
the  statute,  to  represent  the  interest  of 
the  county,  through  appearing  for  the  county 
court  in  the  matter,  and  this  court  affirmed 
such  to  be  the  correct  view  of  the  duty  of 
the  proseouting  attorney.  (State  ex  rel.  v. 
Iieege,  37  Mo.  App.  338,  345.  ) Obviously  such 
Is  the  sound  law  of  the  question,  for,  though 
the  judges  of  the  county  court  themselves  are 
respondents  in  the  mandamus  suit  pending  in 
the  circuit  court,  it  is  clear  the  county  is 
interested  therein.  The  statutes  (sections 
1007  and  1006)  are  to  be  read  together  for 
they  are  in  pari  materia  and  pertain  alike 
to  the  duties  of  the  prosecuting  attorney, 
which  they  annex  to  his  office,  and  the  of- 
ficer is  required  by  virtue  of  his  oath  to 
perform  them.  While  section  1007,  in  so  far 
as  its  consideration  here  is  essential,  ap- 
plies more  particularly  to  cases  in  which 
the  county  is  concerned  and  suits  against  it, 
section  1006  imposes  a duty  on  the  prosecuting 
attorney  in  respect  of  all  civil  suits  in 
which  the  county  is  » interested. » 
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"It  is  olear  that  the  county  Is  interested 
in  a civil  suit  in  mandamus  directed  against 
the  judges  of  the  county  court  by  which  it 
is  sought  to  compel  them,  through  utilising 
the  franchises  of  their  office,  to  issue  a 
dramshop  license  in  favor  of  any  citizen, 
authorizing  him  to  sell  intoxicating  liquors 
in  the  county.  In  respect  of  this  matter, 
it  is  to  be  said  the  judges  of  the  county 
court  as  individuals,  apart  from  their  of- 
fice and  the  franchises  which  inhere  in  it 
could  confer  no  privilege  under  the  law, 
and  it  is  only  because  of  their  office  as 
county  judges  that  they  may  be  compelled 
to  act  thereon  at  all,  and  this  is  true 
though  the  writ  mins  against  them  as 
judges  of  the  county  court,  rather  than 
against  the  office  of  the  county  court  eo 
nomine.  The  idea  is  to  compel  the  judges, 
as  individuals  in  whose  hands  the  franchises 
pertaining  to  the  office  are  accumulated, 
to  exercise  the  powers  of  the  office  in 
acting  upon  the  application  for  a dramshop 
license  and  thus  proceed  in  the  performance 
of  a public  duty  affixed  by  statute.  To 
say  that  St,  Louis  County  is  not  even  in- 
terested in  such  a pro^  aedlng  lnvolvesTut 
a partial  view  of~the  subject  natter.  Un- 
der our  statutes  the  county  Is  peouniarTTy 
interested  in  The  matter  of  drar.isnop  li- 
censes. for  a portion  of  the  revenue  receiv- 
ed therefor  goes  into  its  treasury  ,‘w 


One  judge  dissented  in  the  opinion  and  it  was  ordered 
certified  to  the  Supreme  Court,  however,  the  citator  falls 
to  reveal  that  this  case  ever  reached  our  Supreme  Court. 

The  above  case  was  apparently  decided  on  the  theory  that 
the  court  was  also  interested  in  the  matter  of  dramshop 
licenses  for  the  reason  that  a part  of  their  revenue  was 
derived  therefrom.  In  the  matter  at  hand,  the  county  would 
benefit  by  the  receipt  of  the  taxes  which  are  sought  to 
be  avoided  by  the  petitioners  in  the  injunction  suit,  there- 
fore, they  are  pecuniarily  interested,  and  the  prosecuting 
attorney  should  appear  for  the  officers  you  mention  to 
represent  the  Interest  of  the  county. 
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It  Is  our  conclusion,  therefore,  that  It  Is  the  duty 
of  the  prosecuting  attorney  to  defend  various  county  offi- 
cers in  proceedings  in  which  the  county  has  an  interest 
and  where  suoh  officers  are  made  parties  only  by  reason 
of  their  offioial  positions. 


Respectfully  submitted. 


ROBERT  h.  RYDER 
Assistant  Attorney  General 


APPROVED: 


jf.  E.  TAYLOR 

(Acting)  Attorney  General 


HXfirtCV  flilfD*  Construction  of  Senate  Bill  No*  94,  Liws-of  Missouri 
REVENUE  : 1933  and  Senate  Bill  No*  311,  Laws  of  Missouri  1939 

as  to  the  question  of  description  in  procedure  af- 
fectlng  title* 


October  27,  1939* 


Honorable  W.  E*  Coffer 
Assistant  Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr*  Coffer* 


desire  to  acknowledge  your  letter  of  October 
25,  1939,  which  is  as  follows* 

"Replying  to  your  favor  of  October  19, 
addressed  to  Judge  Frank  Foshee,  Senior, 
of  the  County  Court,  Desloge,  Missouri, 
will  say  that  the  attorneys  represent- 
ing the  owners  of  the  property  in  ques- 
tion on  which  there  are  several  years 
taxes  delinquent,  contend  that  if  the 
Collector  sells  this  tract  of  land  for 
the  payment  of  taxes,  the  premises  being 
erronously  described,  as  they  are  in  the 
view  of  these  attorneys,  that  the  Collec- 
tor could  not  give  a clear  title  under 
the  Missouri  Court  decisions*  Particu- 
larly, State  ex  rel  vs.  Borough,  174 
Mo*  700  and  State  ex  rel  vs*  Sanford, 

127  Mo*  368  and  others* 

In  other  words,  the  contention  of  these 
gentlemen  is  that  if  the  Collector  made 
sale  for  the  payment  of  taxes,  he  could 
not  deliver  a good  title  under  his  deed 
and  even  though  the  property  is  bought 
in  by  a Trustee  appointed  by  the  County 
Court,  said  Trustee  having  purchased 
under  an  insufficient  description, 
could  not  in  turn,  sell  the  property 
and  convey  a good  title  for  the  reason 
that  he  would  likewise  have  to  convey 
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the  same  under  an  erroneous  description* 

"I  am  enclosing  you  at  the  request  of 
these  attorneys  their  brief  in  the  mat- 
ter touching  the  points  at  issue.  If 
you  will  kindly  go  over  this  natter  and 
advise  the  State  Auditor  whom  we  are 
writing  today  and  also  let  this  office 
know  your  ruling  and  we  shall  be  very 
grateful. 

"The  following  is  the  description  of  the 
property  in  question:  49  A*  being  the 
SW  part  of  SE  fractional  quarter,  Sec- 
tion 7,  in  Township  36,  Range  6 all  in 
St*  Francois  County,  Missouri." 


Section  9952a,  Laws  of  Missouri  1953  provides,  in  part, 
as  follows: 


" * * and  it  shall  not  be  necessary 
to  include  the  name  of  the  owner,  mort- 
gagee, occupant  or  any  other  person  or 
corporation  owning  or  claiming  an 
interest  in  or  to  any  of  said  lands  or 
lots  in  the  notice  of  such  sale  * * * * 
The  entry  of  record  by  the  county  col- 
lector listing  the  delinquent  lands 
and  lots  as  provided  for  in  this  act 
shall  be  and  become  a levy  upon  such 
delinquent  lands  and  lots  for  the  pur- 
pose of  enforcing  the  lien  of  delin- 
quent and  unpaid  taxes,  etc." 


Section  9968b  thereof,  is  as  follows: 


"No  sale  or  conveyance  of  land  for  tax- 
es shall  be  valid  if  at  the  time  of 
being  listed  such  land  shall  not  have 
been  liable  to  taxation,  or,  if  liable, 
the  taxes  thereon  shall  have  been  paid 
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before  sale,  or  If  the  description  is 
so  imperfect  as  to  fail  to  describe 
the  land  or  lot  with  reasonable  certain- 
ty and  for  the  first  two  enumerated 
causes,  the  money  paid  by  the  purchaser 
at  such  void  sale  shall  be  refunded, 
with  interest,  out  of  the  county  treasury, 
on  order  of  the  county  court*" 


Section  9958c  thereof,  is  as  follows: 


"If  any  conveyance  for  taxes  shall  prove 
to  be  invalid  and  ineffectual  to  convey 
title  because  the  description  is  insuffi- 
cient, or  for  any  other  cause  than  the 
first  two  enumerated  in  the  preceding 
section,  the  lien  which  the  state  has  on 
such  lands  shall  be  transferred  to  and 
vested  in  the  grantee,  his  heirs  and 
assigns,  who  shall  be  entitled  to  a lien 
on  such  land  for'  the  amount  of  taxes, 
interest  and  penalty,  legally  due  there- 
on at  the  time  of  such  sale,  with  inter- 
est, together  with  the  amount  of  all 
subsequent  taxes  paid,  with  interest, 
and  such  lands  shall  be  bound  for  the 
payment  thereof*" 


Section  9958d  thereof  is,  in  part,  as  follows: 


"Every  person  holding  a lien  upon  any 
real  estate  in  this  state  by  virtue  of 
any  illegal  or  invalid  tax  deed,  shall, 
upon  the  payment  or  tender  to  him  by 
the  owner  * * * of  the  full  amount  of 
said  lien,  * * * make,  execute  and 
acknowledge  * * *,  and  deliver  to  the 
person  making  such  payment  or  tender  a 
deed  of  release  # * * 
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Section  9962c  thereof,  providing  a manner  of  quieting 
title  by  purchaser  under  deed  at  a delinquent  tax  sale,  and 
for  procedure  of  sale  is,  in  part,  as  follows} 


"Any  person  holding  any  deed  of  lands 
or  lots  executed  by  the  county  collec- 
tor for  the  non-payment  of  taxes,  may 
commence  a suit  in  the  circuit  court 
of  the  county  where  such  lands  lie,  to 
quiet  his  title  thereto,  without  tak- 
ing possession  of  such  lands,  and  all 
parties  who  have,  or  claim  to  have,  or 
appear  of  record  in  the  county  where 
such  land  or  lot  is  situated,  to  have 
any  interest  in,  or  lien  upon,  such 
lands  or  lots,  shall  be  made  defen- 
dants in  such  suit , and  no  outstanding 
unrecorded  deed,  mortgage,  lease  or 
claim  shall  be  of  any  effect  as  against 
the  title  or  right  of  the  complainant 
as  fixed  and  declared  by  the  decree 
made  in  such  cause*  The  court  shall 
examine  into  the  facts,  and  if  upon 
the  hearing  of  such  cause  it  shall 
appear  that  the  complainant’s  title 
was  or  is  invalid  for  any  cause,  such 
suit  shall  not  be  dismissed  by  the 
court,  but  the  court,  in  cases  where 
the  tax  was  due  and  unpaid,  or  where 
the  complainant's  title  was  invalid 
for  defect  or  uncertainty  of  descrip- 
tion shall  ascertain  the  amount  due 
the  complainant,  for  principal  and 
interest,  to  be  computed  at  not  to  ex- 
ceed ten  per  cent  per  annum,  and  from 
whom  due,  and  shall  decree  the  payment 
thereof  within  a reasonable  time 
the  owner  of  such  land,  the  owner  of 
any  life  estate  therein,  or  any  other 
person  in  possession  as  lessee  thereof 
and  owing  such  sum  ascertained,  and  in 
default  thereof  shall  direct  that  such 
leasehold,  life  estate  and  land  or  lot 
be  sold  therefor,  and  that  the  equity 
and  right  of  redemption  of  all  defen- 
dants in  such  suit,  and  all  persons 
claiming  under  them  shall  be  forever 
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foreclosed.  In  any  such  sale  the  rents 
and  profits  of  said  land  for  a tern  not 
exceeding  seven  years  shall  be  first  of- 
fered for  sale  and  on  failure  to  realize 
a sum  sufficient  to  discharge  said  lien 
and  cost  of  sale,  then  the  interest  of 
the  person  so  adjudged  to  be  oweing 
(owing)  the  amount  so  ascertained  shall 
be  next  offered  for  sale;  on  failure  to 
realize  therefrom  a sum  sufficient  to 
discharge  said  lien  and  cost  of  sale 
then  the  life  estate  in  such  land  to- 
gether with  the  interest  of  the  person 
adjudged  to  be  owing  the  amount  so  as- 
certained shall  be  next  offered  for  sale 
and  on  failure  to  realize  a sum  suffi- 
cient to  discharge  said  lien  and  costs 
of  sale,  then  finally,  the  fee  simple 
of  such  land  shall  be  offered  for  sale. 

In  case  of  the  sale  of  such  land  or  any 
part  or  parcel  thereof  or  any  interest 
therein,  the  sheriff  shall  upon  the  re- 
ceipt of  the  purchase  money  execute  to 
the  pur chaser  a deed  in  fee  simple,  or 
a lease  for  the  unexpired  term  of  the 
interest  so  sold,  as  the  case  may  be, 
and  there  shall  be  no  redemption  from  * 
any  such  sale,  and  the  purchaser  shall 
have  the  right  of  immediate  possession 
of  such  land  or  lot.  At  such  sale  if 
such  land  or  any  part  or  parcel  thereof 
or  any  interest  therein  be  sold  for  a 
sum  in  excess  of  the  lien  and  cost, 
then  such  surplus  shall  be  paid  over  to 
the  person  or  persons  lawfully  entitled 
thereto  as  such  rights  are  determined 
by  the  court  in  its  decree  in  said  cause. 
If  the  court  shall  upon  the  hearing  of 
such  cause  determine  the  title  of  the 
complainant  to  be  valid  it  shall  so  de- 
cree. * # * " 


Section  9962d  thereof,  is,  in  part,  as  follows* 


"If  any  conveyance  made  by  the  county 
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collector,  pursuant  to  a sale  made  for 
the  non-payment  of  taxes  under  this  or 
any  former  tax  law,  shall  prove  to  be 
invalid  and  ineffectual  to  convey  title 
for  any  other  cause  than  such  as  are 
enumerated  in  section  9960b  the  lien 
which  the  state  had  on  such  land  for 
state,  county,  township,  school  and  all 
lawful  purposes,  together  with  all  law- 
ful charges,  shall  remain  in  full  force, 
and  shall  be  transferred  by  such  deed 
to  the  grantee  and  vested  in  him,  his 
heirs  and  assigns,  who  shall  be  entitled 
to  a lien  upon  such  lands,  and  the  same 
shall  be  bound  for  the  final  payment  there- 
of; and  in  case  judgment  be  rendered 
against  the  person  holding  the  title  from 
the  collector,  as  aforesaid,  for  the  re- 
covery of  such  land,  in  an  action  of 
ejectment  or  other  action,  either  at  law 
or  in  equity,  brought  by  the  owners  of 
such  lands,  heirs  or  assigns,  the  court 
shall  ascertain  the  amount  due  to  the 
party  holding  such  tax  deed  and  from  whom 
due  for  principal  and  interest  and  for 
all  improvements  made  by  him  on  such 
lands  including  subsequent  taxee  paid 
with  Interest,  and  shall  decree  the  pay- 
ment thereof  within  such  reasonable  time 
by  the  owner  of . such  land;  if  there  be 
an  owner  of  any  life  estate  or  any  other 
person  first  liable  for  the  payment  of 
such  taxes,  such  ownership  and  liability 
shall  be  ascertained  by  the  court  and 
entered  of  record  in  such  cause,  and  in 
default  of  such  payment  the  court  shall 
decree  that  such  life. estate,  the  inter- 
est of  such  debtor  in  such  lands  and  the 
fee  simple  thereof,  shall  be  sold  there- 
for or  sufficient  thereof  to  pay  the 
amount  of  such  improvements,  principal 
and  interest  as  above  set  forth,  due  to 
the  party  having  the  collector's  deed, 
his  heirs  and  assigns*  Such 'property 
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shall  be  offered  and  such  sales  shall 
be  made  In  the  order,  and  In  the  manner  and 
fonn as  provided  in  section  9962c : **■**" 


Section  9953a  of  Senate  Bill  No,  311,  Laws  of  Missouri 
1939,  at  page  851,  provides  that  the  highest  bidder  at  a 
third  sale  shall  be  entitled  to  the  immediate  Issuance  and 
delivery  of  a collectors  deed. 

If  the  description  in  a notice  for  the  third  sale  of 
delinquent  tax  lands  is  perfect  or  d escribes  the  land  with 
reasonable  certainty  and  the  procedure  provided  In  Senate 
Bill  No,  94  of  the  Laws  of  Missouri  1933  is  strictly  follow- 
ed, the  recipient  of  a deed,  under  the  provisions  of  Senate 
Bill  No,  311,  Laws  of  Missouri  1939  and  especially  Section 
9953a  thereof,  at  page  851,  would  obtain  a good  title  from 
such  sale, 

"If  any  conveyance  for  delinquent  taxes  shall  prove  to 
be  invalid  and  Ineffectual  to  convey  title  because  the  des- 
cription is  insufficient",  as  provided  in  Section  9958c, 
supra,  the  purchaser  at  such  sale  becomes  the  transferee  of 
the  lien  of  the  state  in  and  to  the  delinquent  tax  on  the 
land  and  may  obtain  his  rights  under  the  provisions  of  the 
above  statutes, 

"When  the  description  in  the  assessment",  levy  and  no- 
tices of  sale  "fails  to  lead  to  identification  so  that  nei- 
ther the  owner  nor  officer  can  tell  that  this  land  is  taxed 
* * * the  assessment  is  void"  and,  therefore,  the  levy, 
notices  of  sale  and  sale  thereunder,  are  void. 

Such  was  the  conclusion  reached  by  the  court  in  the 
case  of  National  Cemetery  Association  vs,  Benson,  129  S,  W. 
(2nd)  842,  845  (10,  11)  in  the  following  quotation: 


"The  assessments  are  not  void  because 
the  description  *65  acres  unplatted 
portion  of  Valhalla  Cemetery*  In  Nor- 
mandy School  District  is  insufficient. 
In  son©  assessments  the  word  *unplanted* 
was  Inadvertently  substituted  for  * un- 
platted, * We  have  followed  the  general 
rule  in  this  State  that  a description 
is  sufficiently  definite  and  certain 
if  the  description  by  Its  own  terms 
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will  enable  one  reasonably  skilled  In 
such  matters  to  locate  the  land*  his- 
berry  Drainage  District  v*  Seer ley,  329 
Mo*  1237,  49  S.  W.  2d  162.  A valid 
assessment  is  essential  to  a valid  tax* 
In  State  ex  rel.  Wyatt  v*  Wabash  Rail- 
way Company,  114  Mo*  1,  21  S*  W*  26, 
we  quoted  from  City  of  Philadelphia  v* 
Miller,  49  Pa.  440:  •Where  the  assess- 
ment wholly  fails  to  lead  to  identifi- 
cation, so  that  neither  the  owner  nor 
the  officer  can  tell  that  his  land  is 
taxei',  the  duty  of  payment  cannot  be 
performed,  and  the  assessment  is  void* ' 
* « * " 


Section  9952a,  supra,  provides  that,  "it  shall  not  be 
necessary  to  include  the  names  of  the  owner,  etc"  in  the 
notices  of  sale*  Also  that  the  entry  of  record  by  the 
county  collector  listing  the  delinquent  land  and  lots  shall 
become  a levy.  The  levy  and  notices  constitute  due  process 
and  if  there  were  a description  of  land  and  lots  therein 
where  the  description  "wholly  fails  to  lead  to  identifica- 
tion, so  that  neither  the  owner  nor  the  officer  can  tell 
that  his  land  is  taxed"  certainly  the  owner  could  not  be 
held  responsible  under  a subsequent  summary  proceeding* 

We  can  not  pass  upon  your  individual  case  for  it  may 
develop  into  a matter  of  controverted  fact*  Let  us  presume 
that  the  Southeastern  fractional  ^ of  Section  7,  Twp.  36, 

Rng  6,  St*  Francois  County,  Missouri,  was  in  the  corner, 
adjoining  two  counties,  and  there  was  only  49  acres  of  land 
in  such  fractional  quarter  and  all  in  the  Southwest  part 
thereof.  Or  that  all  of  such  fractional  quarter  was  washed 
away  by  the  river  except  49  acres  in  the  Southwest  part 
thereof*  All  owned  by  one  person*  The  very  fact  that  said 
quarter  is  fractional  shows  that  it  is  not  uniform.  Any 
statement  of  facts  mif-ht  develop*  Therefore,  we  are  render- 
ing the  opinion  on  the  basis  of  general  rules  of  law* 

Another  question  arises,  has  the  collector  authority 
to  determine  whether  the  description  in  the  levy  is  valid, 
invalid  or  void,  and  on  such  decision,  advertise,  or  fail 
to  advertise,  lands  or  lots  for  sale  for  delinquent  taxes* 


/ 
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This  question  was  passed  on  by  this  department  In  an 
opinion  to  Honorable  Morgan  It.  Moulder,  Prosecuting  Attor- 
ney of  Camden  County  on  May  21,  1937,  a copy  of  which  is  en- 
closed herein. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department  that 
a description  in  an  assessment,  levy  and  notice  of  sale  of 
lands  for  delinquent  taxes  is  sufficiently  definite  and  cer- 
tain when  such  description  "by  its  own  terms  will  enable  one 
reasonably  schooled  in  such  matters  to  locate  the  land".  That 
even  though  such  description  In  a conveyance,  made  by  the 
county  collector  for  delinquent  taxes  is  so  imperfect  as  to 
fail  to  describe  the  land  and  lots  with  reasonable  certainty 
and  is  thereby  ineffectual  to  convey  title,  the  delinquent 
tax  lien  of  the  state  is  thereby  transferred,  if  the  descrip- 
tion in  said  conveyance  comes  within  the  requirement  of  the 
above  rule. 

It  Is,  further,  our  opinion  that  when  the  assessment, 
levy  and  notices  of  sale  carry  a description  which  would  wholly 
fail  to  lead  to  identification,  so  that  neither  the  owner  nor 
officer  could  tell  that  the  land  is  taxed,  such  assessment, 
levy,  notices  of  sale  and  all  proceedings  thereunder  are  void. 


Respectfully  submitted. 


S.  V.  MKDLINO 

Assistant  Attorney  General 


APPROVED i 


ff.  j.  Btm 

(Acting)  Attorney-General 
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FUND  MORTGAGES  : manage  and  dispose  of  properties  pur- 

chased under  school  fund  mortgages 
may  enter  into  contracts  of  sale  for 
3ame  and  bind  subsequent  courts* 

hecemoer  15,  1939 


Honorable  J.  Carrol  Combs 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 

Dear  Slrt 

Tills  la  In  reply  to  yours  of  recent  date,  wherein  you 
request  an  opinion  from  this  department  on  the  question  of 
whether  or  not  in  cases  In  which  the  county  court  has  pur- 
chased at  foreclosure  lands  sold  under  school  fund  mortgages 
can  enter  into  contracts  of  sale  with  prospective  purchasers 
for  such  lands,  providing  for  the  payment  of  the  lands  at  so 
much  per  month,  and  upon  payment  of  a certain  amount  providing 
for  the  execution  and  delivery  of  a deed  to  the  lands  by  the 
county  court* 

As  you  state  in  your  letter,  the  title  to  the  land  would 
remain  in  the  county  court  pending  certain  payments  made  under 
the  contract,  and  since  the  title  would  remain  in  the  county 
court,  of  course,  such  lands  would  not  be  subject  to  taxation 
until  the  deed  was  delivered* 

liie  county  courts,  by  virtue  of  provisions  of  Section 
9256  ii*  Si  iloj  1929  are  authorized  to  purchase  at  foreclosure 
sales,  lands  which  arc  sold  unaer  school  fund  mortgages*  The 
latter  part  of  this  section  provides  that  the  county  court 
may  purchase  and  manage  such  lands,  and  provides  as  follows t 


" * * * The  county  court  of  any  county 
holding  property  acquired  as  aforesaid 
may  appoint  an  agent  to  take  charge  of, 
rent  out  or  lease  or  otherwise  manage 
the  same,  under  the  direction  of  said 
court)  but  as  soon  as  practicable,  and 
in  the  judgment  of  said  court  advantageous 
to  the  school  or  schools  interested  there- 
in, such  property  shall  be  resold  in  such 
manner  and  on, such  terms,  at  public  or 
private  sale,  as  st.  d court  may  deem  best 
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for  the  Interest  of  said  school  or  schools; 
and  the  money  realized  on  such  sale,  after 
the  payment  of  the  necessary  expense  there- 
of, si  All  become  part  of  the  school  fund 
out  of  which  the  original  loan  was  made.” 


Xt  will  be  seen  by  t’-is  section,  that  the  county  court 
acts  as  a trustee  for  the  school  funds  In  the  management  and 
iandlinl:,  of  these  lands,  anu  it  derives  its  power  and  duties 
from  the  statute* 

In  the  case  of  Hillside  Securities  Co*  v*  Tinter,  300 
Mo*,  380  the  court  held  that  county  courts  or  other  public 
authorities  in  managing  public  affairs  must  follow  the  express- 
ed provisions  of  their  statutes  or  their  contract  will  be  void* 

Since  there  are  no  cases  reported  in  this  state  on  the 
question  which  you  have  submitted,  we  will  have  to  look  to  the 
statutes  only  and  from  a construction  of  the  statutes  determine 
whether  or  not  the  court  can  do  what  you  inquire  about*  You 
will  note  that  section  9256  permits  the  county  court  to  appoint 
an  agent  to  take  charge  of  these  lands;  to  rent,  lease  or  other- 
wise manage  them  under  the  direction  of  the  court*  It  further 
provides  that  as  soon  as  practicable,  and  in  the  judgment  of 
said  court  advantageous  to  the  school  or  schools  Interested 
therein,  the  county  court  may  resell  the  lands  in  such  manner 
and  on  such  terms,  at  public  or  private  sale,  as  such  court 
may  deem  best  for  the  interest  of  the  school  or  schools*  These 
provisions  are  very  broad,  and  it  seems  that  the  law  makers  in- 
tended that  the  county  courts  sell  these  lands  in  suoh  manner 
and  on  such  terms  as  it  may  deem  best  for  the  Interest  of  the 
school  funds  involved* 

One  of  the  reasons  assigned  in  your  letter,  that  the  court 
might  not  be  authorized  to  enter  into  a contract  of  sale  for  these 
lands,  is  that  the  land,  pending  the  delivery  of  the  deed,  would 
be  in  the  name  of  the  county  and  not  subject  to  taxation*  You 
are  correct  in  that  conclusion,  but  that  would  be  a matter  which 
the  county  court  would  take  into  consideration  in  determining  the 
best  interests  of  the  school  funds  when  it  entered  into  the  con- 
tract of  sale* 

As  I understand  your  question,  the  contract  of  sale  would 
provide  that  when  certain  payments  are  made  the  county  court  would 
execute  a deed  to  the  lands*  Uiile  the  prospective  purchaser 
would  not  have  such  an  interest  in  these  lands  that  he  would  be 
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taxed  as  the  owner  of  an  Interest,  yet  we  think  that  the  interest 
which  he  has  in  the  contract  would  be  taxable  under  Section  9756 
ft.  S.  Mo.  1929,  under  the  11th  subdivision  thereof.  We  think 
that  the  taxpayer  who  held  such  a contract  as  you  describe  in 

(our  request  would  be  required  to  return  as  his  property  whatever 
he  value  of  his  interest  is  in  the  contraot  which  he  holds  with 
the  county  court  for  the  sale  of  such  lands.  Ihat  being  true, 
the  state,  county  and  any  political  subdivisions  of  the  stute 
Interested  in  the  tax  would  not  be  losing  any  taxes  on  account 
of  such  a contract. 

You  also  ask  in  your  letter,  whether  or  not  the  county 
court  by  a contract  as  heretofore  described,  could  bind  future 
county  courts  so  that  such  courts,  when  the  prospective  purchaser 
had  maue  certain  payments,  woulu  be  required  to  execute  a deed 
to  the  purchaser,  and  take  back  a mortgage  on  the  lana  payable 
to  the  school  fund  out  of  which  the  money  was  loaned.  The  answer 
to  this  question  would  depend  upon  the  circumstances  of  each 
particular  transaction,  but  if  the  county  court  in  entering  into 
such  a contract  has  not  acted  arbitrarily  or  fraudulently  or  irreg- 
ularly, and  if  at  the  time  the  prospective  purchaser  has  made 
payments  under  the  contract  authorizing  him  to  demand  the  deed, 
then  if  that  purchaser  can  meet  the  requirements  of  the  statute 
as  to  giving  proper  security  for  the  school  fund  mortgage  we 
think  a subsequent  county  court  would  be  bound  by  the  contract. 

In  the  case  of  Aslin  vs.  Stoddard  County,  106  S.  W.  (2d) 
472,  1.  c.  477,  it  was  held  that  the  county  court  has  power  to 
make  a contract  for  a reasonable  time,  the  performance  of  which 
will  extend  beyond  the  term  of  their  office  of  a member  or  members 
of  the  court  and  at  1.  c.  476  in  the  Ac lift  case  the  court  saidt 


"The  county  court,  as  we  have  said,  is  a 
continuous  body.  It  represents  and  acts 
for  the  county.  In  making  contracts  it 
may  be  said  to  be  the  county.  Many  con- 
tracts, proper  enough  and  reasonable  as 
to  the  timt  of  performance,  can  be  con- 
ceived which,  of  necessity,  could  not  be 
fulxy  performed  uuring  the  incumbency  of 
all  of  the  judges  in  office  at  the  time 
such  contracts  were  made.  To  hold  such 
contracts  invalid  and  the  court  powerless 
to  make  them  simply  because  some  members 
of  the  court  ceased  to  be  members  thereof 
before  expiration  of  the  period  for  which 
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the  contract  was  muue  might,  and  in  many 
instances  douotless  would,  put  the  county 
at  disadvantage  axid  loss  in  making  con- 
tracts essential  to  the  safe,  prudent, 
and  e«. onomical  management  of  its  ef fairs," 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  if  the  county  court,  acting  as  ordinary  business  men  would 
act  deems  it  advisable  and  advantageous  to  the  school  funds,  it 
may  enter  into  a contract  of  sale  of  lands  which  it  has  purchased 
under  foreclosure  of  school  fund  mortgages,  and  it  may  by  such 
contracts  bind  future  county  courts  to  execute  and  deliver  deeds 
in  accordance  with  the  terms  of  the  contract,  and  accept  school 
fund  mortgages  thereon,  providing  the  mortgagor  furnishes  the 
security  which  is  required* 


Respectfully  submitted, 

'lYRii  W.  BURTON 
Assistant  Attorney-General 


API KOVhDx 


V,.  J.  BURKE  ( Acting  Attorney-General) 
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CHATTEL  MORTGAGES:  The  provisions  of  Section  3097a,  House 

MOTOR  VEHICLES:  Bill  No.  546  of  the  Sixtieth  General 

Assembly  do  not  apply  to  mortgages  given 
to  manufacturers  and  dealers.  _____ 
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Mr.  Roy  Coyne 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sin 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  based  on  the  following  letter: 

"The  last  Legislature  passed  House 
Bill  No.  546,  which  was  an  act  to 
amend  Article  3,  Chapter  22,  relat- 
ing to  chattel  mortgages,  by  adding 
a new  section  to  said  article  to  be 
known  as  Section  3097a. 

"This  section  provides  for  certify- 
ing by  the  recorder  on  the  certificate 
of  title  of  a motor  vehicle  as  to  the 
filing  and  release  of  a chattel,  stat- 
ing that  it  does  not  apply  to  chattel 
mortgages  given  to  secure  the  purchase 
price  or  any  part  thereof,  etc. 

"Certain  individuals  request  the  dealer 
to  omit  from  the  application  for  certi- 
ficate the  fact  that  there  is  a mort- 
gage on  the  car.  The  question  then 
arises  under  this  new  section  as  to 
whether  it  would  be  necessary  for  the 
recorder  to  stamp  on  the  title  that 
there  is  a mortgage  on  the  oar.  Would 
the  fact  that  the  dealer  should  omit 
this  fact  from  the  application  for 
title,  merely  file  the  chattel  with 
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the  recorder,  and  where  no  notation 
shows  on  the  title  by  either  the 
Secretary  of  State  or  the  Recorder, 
be  sufficient  compliance  with  Section 
3097a  as  to  making  a binding  chattel 
mortgage  on  the  property? 

The  new  section  to  which  you  refer  as  3097a  was 
House  Bill  No.  646  passed  by  the  Sixtieth  General  Assembly, 
and  is  as  follows t 

■it  shall  be  the  duty  of  the  record- 
er of  deeds,  on  re  quest  of  the  mort- 
gagee, or  his  assignee,  to  certify 
on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  that  such 
chattel  mortgage  has  been  filed  show- 
ing the  date,  the  amount  of  the  mort- 
gage and  the  name  of  the  payee.  When 
such  chattel  mortgage  is  released  it 
shall  be  the  duty  of  the  recorder  to 
so  show  on  the  certificate  of  title. 

For  services  herein  provided  the 
recorder  shall  receive  a fee  of  twenty 
cents  (20Cts. ) • A mortgage  on  a motor 
vehicle  shall  not  be  notice  to  the 
whole  world,  unless  the  record  thereof 
is  noted  on  the  certificate  of  title 
to  the  mortgaged  motor  vehicle,  as  here- 
in provided.  Provided,  however,  that 
the  provisions  of  this  section  shall 
not  apply  to  chattel  mortgages  given 
to  secure  the  purchase  price  of  a 
motor  vehicle  sold  by  the  manufacturer 
or  their  distributing  dealers,  or  to  a 
chattel  mortgage  given  by  dealers  to 
secure  loans  on  the  floor  plan  stock 
of  motor  vehicles." 

From  a reading  of  this  new  aot  it  seems  that  the  only 
purpose  that  the  lawmakers  had  in  mind  was  to  impart  notice 
of  a mortgage  on  a motor  vehicle  by  having  the  same  shown 
on  the  certificate  of  title  to  the  motor  vehicle.  The 
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first  nine  lines  of  the  act,  that  is,  that  part  of  the 
act  which  ends  with  the  words  "twenty  cents  (20Cts.)" 
sets  out  the  procedure  for  getting  the  reeord  of  the 
mortgage  placed  on  the  certificate  of  title. 

The  next  sentence  of  the  bill  contains  the  pur- 
pose of  the  act  which  is  a manner  in  which  the  notice 
of  the  mortgage  is  given  to  the  whole  world. 

The  last  sentence  of  this  section  which  contains 
the  proviso,  excludes  from  the  act  the  manufacturer,  or 
the  distributing  dealers  or  the  mortgage  given  to  deal- 
ers to  secure  loans  on  the  floor  plan  stock  of  motor 
vehicles. 

Seotion  3097,  R.  S.  Missouri,  1929,  is  the  law 
under  which  chattel  mortgages  are  given  and  filed  on 
motor  vehicles  and  other  chattels.  The  last  clause  of 
Section  3097,  supra,  applies  somewhat  to  the  same  sub- 
ject that  5097a  of  the  new  bill  applies.  That  part  of 
Section  3097,  supra,  to  which  we  refer  is  as  follows: 

■*  * * * and  such  instrument,  when 
acknowledged  and  recorded,  or  when 
the  same,  or  a copy  thereof,  shall 
have  been  filed,  a s above  provided, 
shall  thenoeforth  be  notice  of  the 
oontents  thereof  to  all  the  world. " 

Since  the  mortgage  given  to  secure  the  purchase 
price  of  a motor  vehicle  sold  by  the  mamif aotureiw  or 
their  distributing  dealers  is  excluded  from  the  pro- 
visions of  said  Section  3097a,  then  the  foregoing  pro- 
visions of  said  3ection  3097  are  still  in  full  force 
and  effect  as  to  the  mortgages  given  to  secure  the 
purchase  price  of  the  motor  vehicle  sold  by  the  manu- 
facturers or  their  distributing  dealers.  The  language 
of  the  last  proviso  of  said  Section  3097a  of  the  new 
act  is  plain  and  unambiguous.  There  is  no  doubt  that 
the  lawmakers  have  excluded  from  the  act  the  ohattel 
mortgage  given  to  secure  the  purchase  price  of  the 
motor  vehicle  which  is  sold  by  the  manufaoturexs  or 
their  distributing  dealers. 
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While  the  proviso  clause  of  the  new  aot  excludes 
from  it  the  mortgages  given  to  secure  the  purchase 
price  of  the  motor  vehicle  sold  by  the  manufacturers 
or  the  distributing  dealers , yet  we  think  that  the 
lawmakers  intended  that  such  transactions  were  excluded 
from  the  provisions  of  the  aot  which  are  as  follows t 

"e  * * A mortgage  on  a motor  vehicle 
shall  not  be  notice  to  the  whole 
world,  unless  the  record  thereof 
is  noted  on  the  certificate  of  title 
to  the  mortgaged  motor  vehicle,  as 
herein  provided.  *«**•***" 

It  seems  that  under  the  first  sentence  of  the  new 
act  that  it  would  be  the  duty  of  the  recorder  of  deeds, 
on  the  request  of  the  mortgagee  or  his  assignee,  to 
place  this  certificate  on  the  title  providing  the  proper 
fee  is  paid  therefor. 

The  new  act  does  not  indicate  why  this  proviso  was 
placed  in  it,  but  by  a reading  of  sub-section  (c)  of  Sec- 
tion 7774,  R.  S.  Missouri,  1929,  we  can  see  some  reason 
for  this  proviso.  This  subsection  requires  the  applicant 
for  a certificate  of  title  to  state  whether  or  not  a lien 
is  on  the  motor  vehicle  for  which  the  title  is  sought. 

It  also  requires  the  Secretary  of  3tate  to  note  this 
information  on  the  certificate  of  title  when  he  iasues  it. 
Said  sub-section  (c)  of  Section  7774,  in  so  far  as  it 
applies  to  liens  on  motor  vehicles,  provides  as  followst 

”*«•***  Application  shall  be 
made  upon  a blank  form  furnished 
by  the  coxmni  sai  oner  and  shall  con- 
tain a full  description  of  the  motor 
vehicle  or  trailer,  manufacturer's  or 
other  identifying  number,  together 
with  a statement  of  the  applicant's 
source  of  title  and  of  any  liens  or 
encumbrances  on  the  motor  vehicle  or 
trailer*  The  commissioner  shall  use 
reasonable  diligence  in  ascertaining 
whether  the  facts  stated  in  such 
application  are  true,  and,  if  satisfied 
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that  the  applicant  is  the  lawful 
owner  of  such  motor  vehicle  or  trailer, 
or  otherwise  entitled  to  have  the  same 
registered  in  his  name,  shall  there- 
' upon  issue  an  appropriate  certificate 
over  his  signature  and  sealed  with  the 
seal  of  his  offloe,  procured  and  used 
for  such  purpose.  The  certificate 
shall  contain  a description,  manufactur- 
er's or  other  identifying  number,  and 
other  evidences  of  identification  of 
the  motor  vehicle  or  trailer,  as  the 
conmlssloner  may  deem  necessary, 
together  with  a statement  of  any  liens 
or  encumbrances  which  the  application 
may  show  to  be  thereon.  ******* 
*************•.***** 

In  the  event  of  a sale  or  transfer  of 
ownership  of  a motor  vehicle  or  trail- 
er for  which  a certificate  of  owner- 
ship has  been  Issued  the  holder  of  suah 
certificate  shall  endorse  on  the  same 
an  assignment  thereof,  with  warranty  of 
title  in  form  printed  thereon,  and  pre- 
scribed by  the  commissioner,  with  a 
statement  of  all  liens  or  enoumbranoes 
on  said  motor  vehicle  or  trailer,  and 
deliver  the  same  to  the  buyer  at  the 
time  of  the  delivery  to  him  of  said 
motor  vehicle  or  trailer.  ***** 
*«**««****««**«***" 

Since  this  information  is  on  the  title  providing 
all  parties  following  the  foregoing  statute,  there  would 
be  no  necessity  in  having  it  again  placed  on  there  by 
the  recorder  as  provided  by  the  new  act  and  this  is  the 
only  reason  that  we  can  see  why  the  proviso  was  placed 
in  the  new  act. 

You  state  in  your  letter  that  certain  individuals 
request  the  dealers  to  omit  from  the  application  the 
fact  that  there  is  a mortgage  on  the  motor  vehicle.  We 
do  not  think  that  the  provisions  of  said  Section  7774 
quoted  above  would  authorise  such  omission.  As  stated 
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above,  since  the  mortgage  on  the  cars  sold  by  the  manu- 
facturers and  distributing  dealers  are  exempt  from  the 
act,  then  said  Section  3097,  R.  3.  Missouri,  1929,  only 
applies  to  such  mortgages. 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  provisions  of  said  Section  3097a,  which 
provide  that:  "A  mortgage  on  a motor  vehicle  shall  not 
be  a notice  to  the  whole  world  unless  the  record  thereof 
is  noted  on  the  certificate  of  title  to  the  mortgaged 
motor  vehicle, n do  not  apply  to  chattel  mortgages  which 
are  given  to  secure  the  purchase  price  of  motor  vehicles 
sold  by  the  manufacturers  or  their  distributing  dealers 
or  to  chattel  mortgages  given  by  dealers  to  secure  loans 
on  a floor  plan  stock  of  motor  vehicles;  and  in  such 
cases  of  original  purchase  if  such  dealer  falls  to  place 
on  the  application  for  the  certificate  of  title  that 
there  is  a mortgage  on  the  motor  vehicle,  or  where  no 
notation  shows  on  the  title  by  either  the  Secretary  of 
State  or  the  recorder  of  deeds,  the  chattel  mortgage 
would  be  binding  on  the  property  described  therein  since 
Section  3097a  does  not  apply  to  such  cases. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


(Acting)  Attorney  General 


TWBiDA 


CHATTEL  MORTGAGES:  Section  3097A  , Laws  of  Missouri 

1939,  must  tie  followed  to  give  notice 
to  the  world  of  all  chattel  mortgages 
except  those  given  to  a manufacturer 
or  dealer  who  do  not  come  within  the 
act  of  3097A. 
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Hon*  Roy  Coyne 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Dear  Sir: 


We  are  herein  rendering  you  an  opinion  in  accordance 
with  your  request,  regarding  certain  sections  of  House 
Bill  -’<o*  543,  as  passed  by  the  last  General  Assembly 
known  as  Section  3097A  Laws  of  Missouri,  1939,  pa^e  278. 
Section  3097A  reads  as  follows: 


"It  shall  be  the  duty  of  the  recorder  of  deeds, 
on  request  of  the  mortgagee,  or  his  assignee, 
to  certify  on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  that  such  chattel 
mortgage  has  been  filed  showing  the  date,  the 
amount  of  the  mortgage  and  the  name  of  the  pay- 
ee. When  such  chattel  mortgage  is  released  it 
shall  be  the  duty  of  the  recorder  to  so  show 
on  the  certificate  of  title.  For  services 
herein  provided  the  recorder  shall  receive  a 
fee  of  twenty  cents  (20  Cts.).  A mortgage 
on  a motor  vehicle  shall  not  be  notice  to  the 
whole  world,  unless  the  record  thereof  is 
noted  on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  as  herein  provided. 
Provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  to  chattel  mortgages 
given  to  secure  the  purchase  price  of  any  part 
thereof  or  to  a motor  venicle  sold  by  the  manu- 
facturer or  their  distributing  dealers,  or  to 
a chattel  mortgage  given  by  dealers  to  secure 
loans  on  the  floor  plan  stock  of  motor  vehicles. 


t» 
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I 


Your  first  question  reads  as  follows : 


"7«hen  a refinancing  Is  made  of  the  original 
mortgage,  is  It  necessary  for  the  person  doing 
the  refinancing  to  present  the  title  to  the 
motor  vehicle  and  have  it  stamped  when  the 
chattel  mortgage  is  filed,  if  the  person  doing 
the  financing  or  refinancing  happens  to  be  or 
does  not  happen  to  be  the  party  doing  the 
original  firianclng  when  the  sale  is  made  of 
the  motor  vehicle." 


Refinancing,  means  the  cancellation  of  the  original  mortgace 
and  the  making  of  another  mortgage  covering  the  same  motor 
vehicle,  but  which  may  be  for  a different  amount  or  to  a 
different  person,  or  to  the  same  person  and  of  course  will 
bear  a different  date.  Section  3097A  specifically  says: 


"*to  certify  on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  that  such  chattel  mortgage 
has  been  filed  showing  the  date,  the  amount  of  the 
mortgage  and  the  name  of  the  payee. 


The  above  quoted  part  of  Section  3Q97A,  supra,  is  not  am- 
biguous, and  when  a refinancing  is  made,  in  order  that  the 
chattel  mortgage  be  notice  to  the  world,  it  would  be  neces- 
sary that  the  original  mortgage  be  released  on  the  c ertlfl- 
cate  of  title  and  a new  stamp  be  made  upon  the  certificate 
of  title  showing  the  different  date,  the  different  amount 
and, if  to  a different  person,  a different  payee. 

Therefore,  it  is  the  opinion  of  this  department  that 
when  a refinancing  is  made  of  the  original  mortgage,  it  is 
neoessary  for  the  person  doing  the  refinancing  to  present 
the  title  to  the  motor  vehicle  and  have  it  stamped  when 
the  chattel  mortgage  is  filed  in  order  that  the  chattel 
mortgage  be  notice  to  the  world. 


Hon*  Roy  Cojne 


(3) 


September  19*  1939 


II 


The  second  pert  of  your  request  reads  as  follows: 


".’.'hen  an  Individual  sells  a motor  vehicle  to 
another.  Is  It  necessary  to  have  the  recorder 
certify  on  the  title  regarding  the  chattel 
loan.  If  the  loan  Is  taken  as  part  of  the 
purchase  price  of  the  car." 


Section  3097A  specifically  reads: 


" * * * Provided,  however,  that  the  pro- 

visions of  tills  section  shall  not  apply  to 
chattel  mortgages  given  to  secure  the  purchase 
price  of  any  part  thereof  or  to  a motor  ve- 
hicle sold  by  the  manufacturer  or  their  distrib- 
uting dealers, “li  » * • * 


This  proviso  applies  only  to  sale  of  cars  by  the  manu- 
facturer or  their  distributing  dealers,  and  not  to  a 
sale  by  an  individual  to  an  individual,  and  therefore 
certification  of  the  recorder  must  be  made  upon  the 
certificate  of  title. 

It  is  therefore  -vur  opinion  tliat  when  an  individual 
sella  a motor  vehicle  to  another,  it  Is  necessary  to 
have  the  recorder  certify  on  the  certificate  of  titl6 
regarding  the  chattel  loan,  even  If  the  loan  is  taken 
as  part  of  the  purchase  price  of  the  car. 


III 


The  third  and  fourth  paragraph  s of  your  request  read 
as  follows: 


"v-hen  a dealer  or  distributor  sells  a car  which 
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Is  financed  through  a loan  company  or  in- 
dividual, Is  the  notation  which  the  Secretary 
of  State  makes  on  the  title,  which  notation 
is  made  from  the  application  showing  out- 
standing liens  sufficient,  or  is  it  necessary 
to  have  the  Recorder  of  Deeds  certify  on  the 
title  because  the  individual  purchasing  the 
car  is  not  the  owner  until  he  receives  the 
title  and  the  finance  or  loan  company  or  in- 
dividual loaning  the  purchaser  of  the  vehicle 
the  money  is  just  making  an  outright  loan  on 
the  motor  vehicle. 

"Is  it  permissible  and  regular  for  the  Recorder 
of  Deeds  to  certify  on  the  title  of  the  motor 
vehicle  as  to  release  of  the  lien  whloh  is  shown 
on  the  title  by  the  Secretary  of  State,  of  course 
making  no  charge  for  this." 


In  answer  to  the  third  and  fourth  paragraphs  of  your  re- 
quest, I am  herein  sending  you  a copy  of  an  opinion 
rendered  to  your  office  on  September  1st,  1939,  which  held 
tliat  the  provisions  of  Section  3097A,  House  hill  No.  546, 

Laws  of  Missouri,  1939,  page  278,  do  not  apply  to  mortgages 
given  to  manufacturers  and  dealers.  In  view  of  that  opinion, 
we  are  still  holding  that  Section  3097a  does  not  apply  to 
mortgages  given  to  manufacturers  and  dealers,  and  for  that 
reason  the  original  certificate  of  title,  when  received  by 
the  repurchaser  of  the  car,  will  contain  the  notations  of 
the  loan  at  the  time  of  the  consummation  of  the  sale,  6lnce 
the  provisions  of  Section  3097A,  supra,  do  not  apply  to 
transactions  between  manufacturers  and  dealers  with  private 
individuals,  fce  are  further  of  the  opinion  that  it  is 
unnecessary  to  have  the  mortgage  released  upon  the  original 
certificate  of  title  as  received  by  reason  of  the  form  of 
application  given  the  purchaser  by  the  manufacturer  or  dealer. 
Since  the  original  certificate  of  title  is  not  stamped  by 
the  recorder  of  deeds,  in  compliance  with  Section  3097A, 
supra,  it  is  not  permissible  for  the  recorder  of  deeds  to 
certify  on  the  title  of  the  motor  vehicle  as  to  the  release 
of  the  lien  which  Is  shown  on  the  title  by  the  Secretary  of 
State. 

Respectfully  submitted, 

APPROVED:  VS.  J.  BURKE 

Assistant  Attorney  General 

TYRE  V,.  BURfON 

(Acting)  Attorney  General 


WJBsRW 


The  repairs  and  upkeep  on  bridges  In  counties 
organized  by  county  courts  in  drainage  districts 
are  controlled  by  Section  10837,  Laws  of  Missouri, 
1937,  page  227,  and  in  districts  organized  by 
circuit  courts  bridges  must  be  repaired  and  kept 
by  the  district. 


l.ovetiber  10,  1939 


) 


honorable  J.  Conrar. 
Prosecuting  Attorney 
Hew  hadrld  Jounty 
hew  Ladrid,  Lissouri 


Dear  Sir; 


Tlils  department  is  in  receipt  of  your  letter  of 
Octooer  2b th  wherein  you  request  an  opinion  based  on  the 
following  facts) 


"Will  you  kindly  give  us  your  opinion  upon 
the  following  question? 

‘there  a Jounty  Court  drainage  district  wi- 
dens and  deepens  a ditch  by  reconstruction 
and  the  ditch  crosses  a public  road  where 
there  is  a bridge  which  will  have  to  be  ex- 
tended and  higher  piers  built  to  meet  the 
new  conditions  caused  by  such  widening  and 
deepening,  which  organization  is  responsi- 
ble for  the  work  on  the  bridge,  the  drain- 
age district  or  the  county  road  district? 
The  district  in  question  is  Drainage  Dis- 
trict bo.  38  of  bevr  hacirid  County,  which 
was  organized  in  1923,  under  the  statute 
for  organization  of  drainage  districts  by 
county  courts  and  the  District  is  still  . 
under  County  Court  supervision.  After  con- 
struction of  the  bridge,  or  extension 
thereof,  which  is  responsible  for  the  up- 
keep, the  ^ra Inage  District  or  the  road 
district?  Is  there  any  difference  if  the 
district  is  a circuit  court  organization?" 


The  only  section  of  the  statutes  wnich  we  think  is 
applicable  to  the  question  of  repairing  the  bridge  which 
has  become  necessary  due  to  the  fact  that  the  drainage 
ditch  is  widened  and  deepened  is  originally  Section  10o37, 
x(.  S.  ho.  1929.  In  haws  of  Llssouri,  1937,  p.  227,  the 
Legislature  amended  said  section  so  that  the  same  now  reads 
as  follows) 


✓ 
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"The  oounty  court  nay,  when  the  stone  la 
necessary  for  the  public  health,  conve- 
nience or  welfare,  cause  to  be  construct- 
ed or  enlarged  any  oridge  or  culvert  made 
necessary  by  the  crossing  of  any  ditch  con- 
structed by  a district  organized  unuer  the 
provisions  of  this  article:  Provided,  how- 
ever, that  if  such  brid  e or  culvert  shall 
oolong  to  any  corporation  other  than  the 
county,  the  county  clerk  shall  give  such 
corporation  notice  by  delivering  to  its 
agent  the  order  of  the  court  declaring  the 
necessity  for  constructing  or  enlarging  such 
bridge  or  culvert*  A i allure  to  construct 
or  enlarge  such  bridge  or  culvert  within 
the  tine  specified  shall  be  taken  as  a re- 
fusal to  do  said  work,  and  thereupon  the 
county  court  shall  proceed  to  let  the  work 
of  constructing  or  enlarging  the  sane,  and 
assess  the  corporation  with  the  coat  there- 
of, and  the  county  clerk  shall  place  such 
assessment  on  the  tax  book  against  said  cor- 
poration, and  it  shall  be  a lien  upon  the 
property  of  tho  corporation,  to  be  collected 
as  taxes,  hut  before  the  county  court  shall 
let  such  work,  they  shall  give  to  the  agent 
of  such  corporation  at  least  twenty  days' 
actual  notice  of  the  tine  and  place  of  let- 
tin0  such  work,  vnhen  a bridge  has  been  con- 
structed across  a drainage  ditch  that  crosses 
any  public  highway  in  this  state,  that  shall 
be  adjudged  sufficiently  by  the  oounty  court 
of  the  county  in  which  said  drainage  district 
is  organized,  such  bridge  shall  become  a part 
of  suah  highway  and  shall  thereaf terwards  be 
maintained,  repaired  or  replaced  by  the  au- 
thority authorized  by  law  to  maintain  the  road 
of  which  it  becomes  a part. " 


It  will  be  noted  that  the  last  sentence  constitutes  the 
change  in  the  original  section  and,  according  to  the  terms 
oi  the  amended  section,  we  think  that  it  becomes  the  duty  of 
the  oounty  to  repair  and  maintain  the  bridge  in  question  if 
tloe  road  is  what  is  termed  a oounty  road  or  to  be  maintained 
by  the  county.  Otherwise,  as  stated  in  the  statute,  it  shall 
"be  maintained,  repaired  or  replaced  by  the  authority  authorized 
by  law  to  maintain  the  road  of  wiiich  it  becomes  a part  • 
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It  would  tlier  el  ore  appear  to  be  the  duty  and  the  liability 
of  the  county,  state  or  other  part  of  the  political  subdivision 
to  maintain,  repair  and  replace  the  brid  e in  question  when 
such  district  Is  organized  under  Article  II,  Chapter  64,  R.  S. 
Ho.  1929,  relating  to  construction  and  improvement  of  ditches, 
water  courses  and  levees  by  county  courts. 

There  appears  to  be  a difference  in  the  case  of  bridges 
in  districts  organized  by  circuit  courts,  as  was  determined 
by  the  case  of  State  ex  rel.  Chamberlin  v.  Drainage  District, 
311  ho,  1.  c.  330. 


"In  State  ex  rel.  ashby  v.  hedioine  Creek 
Drainage  District,  284  J o*  636,  the  suit 
was  by  a county  to  compel  the  defendant  dis- 
trict to  construct  and  maintain  bridges  over 
public  highways,  crossed  by  the  ditches  of 
the  district,  and  it  was  a district  organiz- 
ed under  the  act  of  1913.  The  provisions  of 
that  act  were  exhaustively  discussed,  and 
the  changes  embodied  therein,  over  the  form- 
er provisions,  were  pointed  out.  The  most 
significant  change  made  was  that  found  in 
Section  30  of  the  aot,  concerning  the  build- 
ing of  bridge o,  ana  limiting  the  application 
of  the  word  'corporation'  as  used  in  that 
section.  The  decisions  in  the  Charlton  Riv- 
er and  Little  River  Drainage  District  oases 
had  turned  upon  the  meaning  to  be  given  to 
the  word  'corporation1  and  had  applied  the 
word  to  oounties;  but  the  proviso  in  Section 
30  is,  that  'the  word  'corporation'  as  used 
in  this  Lection  shall  not  apply  to  counties.' 
Numerous  sections,  and  various  considerations 
bearing  upon  the  question  as  to  whioh  of  the 
two  organizations  had  imposed  upon  it  tha 
duty  of  constructing  and  maintaining  bridges, 
over  dltohes  crossing  public  highways,  were 
discussed  fully.  The  decision  is  founded 
upon  the  considerations  that  the  drainage 
district  is  authorized  to  construct  and  main- 
tain any  ditch  across  any  of  the  public  idLgh- 
weys  of  the  State  without  proceedings  for  the 
condemnation  of  the  same  or  being  liable  for 
the  damages  therefor;  that  the  further  pro- 
vision is  that  a bridge  shall  be  constructed 
and  maintained  over  such  drainage  ditch  where 
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the  sane  crosses  such  highway)  that  such 
bridge  must  be  cons  true  ted  In  accordance 
with  the  plans,  specifications  and  orders 
made  or  approved  by  the  chief  engineer  of 
the  drainage  district,  and  such  plans  are 
not  made  subject  to  approval  by  the  county 
authorities;  that  the  counties  are  excluded 
from  the  class  of  corporations  required  to 
construct  such  bridges  or  pay  for  the  con- 
struction of  sane  if  done  by  the  drainage 
district;  that  under  the  conation  law  that 
duty  would  rest  upon  the  drainage  district 
as  the  person  having  made  necessary  the 
construction  of  such  bridges;  that  slnoe 
the  duty  Is  ot  imposed  upon  the  county  to 
construct  such  bridges,  the  drainage  district 
must  do  so.  The  decision  further  means  that 
since  the  duty  to  construct  and  maintain  such 
such  brieves,  as  ’works'  or  ' impro variants’ 
made  necessary  by  its  plan  of  reclamation, 
rests  upon  the  district,  it  is  empowered  to 
levy  a maintenance  tax  for  the  maintenance 
of  such  works  and  improvements." 


We  ere  therefore  of  the  opinion  that  when  bridges  are 
in  drainage  districts  which  have  been  organised  by  the  circuit 
oouts,  whan  the  sane  intersect  public  roads,  the  district  is 
required  to  repair,  maintain  and  reconstruct  them  whenever 
their  enlart  anent  or  renewal  is  made  necessary  by  the  widening 
of  the  ditches. 


Respectfully  submitted. 


OLLIVEH  W.  HOLER 

Assistant  Attorney  General 


APPROVED: 


j:  aim 

(Acting)  Attorney  General 
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COUNTS  COURT: 


Salary  of  deputy  county  clerk  in  county  living 
population  of  7,500  and  leas  than  10,000  persons, 
not  to  exceed  $900.00  per  year. 


January  9,  1939 


Honorable  L.  Cunningham,  Jr., 
irosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 


i^ear  _lr: 


This  . apartment  is  in  receipt  of  your  letter 
of  January  4th,  wherein  you  make  the  following  inquiry: 

n Ihe  County  Court  of  Camden  County, 

Missouri  has  requested  that  I secure 
a ruling  from  your  office  concerning 
the  maximum  legal  salary  of  a deputy 
county  clerk  in  a county  the  size  of 
^amden  County.  -he  last  decennial 
census  shows  the  population  of  Camden 
County  to  be  9,142. 

"As  I read  section  11811  of  the  haws 
of  Missouri  for  the  year  of  1933,  at 
page  370  1 find  such  maximum  salary 
to  be  *)900  per  year,  but  would  appre- 
ciate the  opinion  of  your  office  as 
to  the  matter." 

le  call  your  attention  to  the  fact  that  -<uvs  of 
1933,  page  370,  Section  11811,  was  repealed  by  the  59th 
General  assembly  and  a new  section  enacted  in  lieu  thereof, 
the  pertinent  part  of  which  is  as  follows  (^avs  of  Missouri, 
1937,  page  441): 

" Ihe  clerk3  of  the  county  courts  of 
this  State  and  their  deputies  and 
as:  istants  shall  receive  for  their 
services  annually,  to  be  paid  out  of 
the  county  treasury  in  monthly 
installments  at  the  end  of  each  month 
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by  warrant  drawn  by  the  county  court 
upon  the  county  treasury,  the  following 
sums:  In  counties  having  a population 

of  leas  than  7,600  persons,  the  sum  of 
it>l,000,00  for  themselves  and  the  sum  of 
v600,00  for  deputies  and  assistants;  in 
counties  having  a population  of  7,500 
and  less  than  10,000  persons,  the  sum 
of  s?l,  100,00  for  themselves  and  the  sum 
of  ,,900,00  for  deputies  and  assistants; 
a < ■&  B 

You  have  stated  in  your  letter  that  the  population 
of  Camden  County  is  9,142.  therefore,  the  salary cf  the 
clerk  for  counties  of  this  population  would  come  within  the 
provision  of  Section  11811: 

win  counties  having  a population 
of  7,500  and  less  than  10,000  persons, 
the  sum  of  *1,100  for  themselves  and 
the  sum  of  ^900,00  for  deputies  and 
assistants. " 

You  are  therefore  correct  in  stating  that  it  is  your  opinion 
that  the  salary  of  the  deputy  clerk  should  not  exceed  ,900.00 
per  year. 


We  are  enclosing  copy  of  an  opinion  rendered  by  this 
Department  on  April  24,  1936  to  Honorable  Porrest  ^mith,  ctate 
Auditor,  relating  to  the  employment  of  a stenographer  for  the 
office  of  prosecuting  attorney,  as  was  requested  by  you. 


Yours  very  truly, 

OLLIVER  W.  NOLEN 

APPROVED:  Assistant  attorney- General 


J.  a.  TaYLCR 

(Acting)  Attorney -General 


0V>N»EG 
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LOTTERY:  Marking  fish  and  offering  prizes  for  those  v/ho  catch 

them  is  a lottery. 


January  16,  1939 


Mr.  L.  Cunningham,  Jr. 
Prosecuting  Attorney 
Camdenton,  Missouri 


Dear  Sir: 


We  have  your  request  of  January  11,  1939,  lor  an 
opinion,  which  in  part  is  as  follows* 


"The  Lake  of  the  Ozarks  Association 
has  a plan  under  way  whereby  they  would 
catch  some  fifty  to  one  hundred  cr apple 
and  bass  and  mark  them  with  metal  tars 
through  their  dorsal  fins,  upon  which 
was  written  a number,  and  then  post 
prl zes  for  persons  who  caught  fish 
bearing  the  tags  according  to  the  num- 
bers, providing  the  person  catching 
the  fish  is  a paying  guest  of  one  of 
the  members  of  the  Lake  of  the  Ozarks 
association. 

"I  would  appreciate  your  opinion  as 
to  whether  or  not  this  is  in  violation 
of  the  Missouri  Lottery  laws.” 


The  above  plan  would  constitute  a lottery  in  viola- 
tion of  Section  4314,  R.  S.  Mo.  1929  because  it  involves 
a scheme  for  the  distribution  of  prizes  by  chance.  State 
vs.  liners  on  318  Mo.  633,  1.  S.  W.  (2nd)  109-111,  State 
ex  rel  vs.  Hughes  299  Mo.  529,  253  S.  W.  329,  State  vs. 

Me  wan  120  S.  W.  (2nd)  1096. 

Theiefore,  it  is  the  opinion  of  tnis  office  that 
the  above  plan  involves  the  elements  of  consideration. 
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chance  and  prize,  and  is  therefore  a lottery. 


hespectfuliy  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 

Ar.-ROVELi 


COVELL'  TC,  HEWITT 

(Acting)  Attorney  General 

FERiRT 


AUCTIONEERS:  An  auctioneer  may  sell  certain  articles 

not  subject  to  duty  in  the  county  without 
obtaining  a license. 

February  22,  1939 


County  Court  of 
Howard  County,  Missouri 
Fayette,  Missouri 

Attention!  Honorable  Dan  Cuddy 

Gentlemen! 

In  reply  to  your  request  on  the  question  of  to  whom 
the  provisions  of  chapter  111,  Article  I,  referring  to 
public  auctioneers  apply,  will  say  Section  13718,  R.  S. 
Missouri,  1929,  provides  as  follows! 

"No  person  shall  exercise  the  trade 
or  business  of  a public  auctioneer 
by  selling  any  goods  or  other  pro- 
perty subject  to  duty  under  this 
chapter,  or  real  estate,  without 
a license." 

It  will  be  noted  that  this  section  only  requires 
the  auctioneer  to  obtain  a license  who  sells  property 
subject  to  duty  under  chapter  111,  Article  I,  R.  S.  Mis- 
souri, 1929. 

Section  13733,  R.  S.  Missouri,  1929,  provides  as 
follows : 


"Sales  of  property  at  auction  shall 
be  free  of  duty  in  the  following 
casesi  ************** 
sixth,  live  stock,  agricultural  pro- 
ductions, farming  utensils  and  house- 
hold and  kitchen  furniture  sold  in 
the  county  of  the  owner* s residence; 
********" 
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It  will  be  seen  from  this  section  that  the  Items  set 
out  In  subsection  6 of  Section  13733,  supra,  are  not  sub- 
ject to  duty,  therefore,  the  auctioneer  would  not  have  to 
have  a license  to  sell  such  articles.  We  particularly 
call  your  attention  to  said  subsection  that  those  articles 
listed  In  subeeotlon  6,  supra,  are  only  exempt  from  the 
duty  when  th6y  are  sold  in  the  county  of  the  owner's  resi- 
dence. 


CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  an  auctioneer,  whether  a public  auctioneer  or 
not,  is  not  required  to  have  a license  to  sell  live  stock, 
agricultural  productions,  f aiming  utensils  and  household 
and  kitchen  furniture  where  such  articles  are  offered  for 
sale  in  the  county  residence  of  the  owner. 

Respectfully  submitted 


TYRE  W.  BUTTON 

Assistant  Attorney  Oeneral 


APPROVED: 


UAl^rSTKAT 

(Acting)  Attorney  General 


TWBiDA 


G HOCLS  AND  SCHOOL  School  funds  may  not  be  spent  by  boards 

DISTRICTS:  of  directors  for  repairing  or  building  of 

APPROPRIATIONS:  public  highways  leading  to  the  schools. 


April  26,  1959 

> ,, 

) 


Mr.  L.  Cunningham,  Jr. 
Prosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 

Dear  Slri 


V 


This  1s  In  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  on  the  following  statement  of 
facts: 


"The  school  district  have  voted  to 
furnish  transportation  for  their 
students  and  there  is  a certain 
stretch  of  road  about  one-fourth 
mile  long  which  will  have  to  be 
worked  and  graveled.  The  road 
district  does  not  have  the  funds 
necessary  to  do  the  work,  however, 
the  school  district  has  a sufficient 
sum  of  money  left  In  Its  identical 
funds  to  have  the  work  done.  I was 
of  the  opinion  that  the  school  dis- 
trict could  not  use  the  money  in 
the  incidental  funds  to  build  or 
repair  roads.  However,  the  district 
asked  me  to  secure  your  opinion  and 
would  appreciate  you  sending  it  to 
me  in  duplicate  in  order  that  I may 
give  the  Board  of  Directors  a copy." 


In  dealing  with  school  funds  we  find  that  the  rule 
is  laid  down  in  Volume  56  C.  J.,  at  page  550,  Section  656 
in  the  following  language: 


"School  funds  in  the  hands  of  school 
officers  or  boards  are  in  the  nature 
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of  trust  funds  for  the  benefit  of 
the  public  dedicated  to  specific 
purposes,  and  do  not  belong  to  the 
district  or  to  the  district  offi- 
cers . " 

As  to  the  powers  and  duties  of  the  board  of  direct- 
ors we  find  in  Volume  56  C.  J.,  page  294  at  section  152, 
the  rule  is  stated  as  follows* 

"A  county  board  of  education  or 
of  school  trustees,  although  a 
creature  of  the  law,  may  exercise 
any  powers  authorized  by  law,  it 
however  has  in  general  only  such 
powers  as  are  expressly  conferred 
upon  it  by  constitutional  or  statu- 
tory provision  or  powers  which  are 
incidental  to  those  expressly  con- 
ferred.* ****** 

On  the  question  of  the  construction  of  statutes 
which  confer  powers  and  duties  on  boards  of  education,  we 
find  the  mile  stated  in  Volume  56  C.  J.,  page  332,  section 
202,  as  follows* 

"It  lias  been  held  that  statutes 
conferring  powers  or  imposing  duties 
of  regulation  and  administration  of 
schools  must  be  strictly  construed, 
and  must  be  treated  not  merely  as 
grants  of  power  hut  also  as  limitations 
thereon;  but  there  is  also  authority, 
to  the  contrary,  that  suoh  statutes 
should  be  liberally  construed  with  a 
view  to  effectuating  their  purpose. 

Any  doubt  as  to  the  existence  or 
possession  of  a particular  power,  or 
any  ambiguity  in  the  terms  of  the 
grant,  should  ordinarily  be  resolved 
against  the  power  and  in  favor  of  the 
people;  but  owers  conferred  by  law 
upon  a board  or  officer  for  public 
purposes  are  not  to  be  deemed  taken 
away  or  withdrawn  by  a subsequent 
statute  merely  by  implication." 
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Section  9233,  R.  S.  Mo.  1929,  in  speaking  of  the 
application  of  aohool  moneys,  provides  in  part  as  fol- 
lows: 

"All  moneys  arising  from  taxation 
shall  he  paid  out  only  for  the  pur- 
poses for  which  they  were  levied 
and  collected)  ******#■*#" 

In  the  case  of  State  ex  rel.  Humphries  v.  Thompson, 
64  Mo.  26,  the  rule  is  stated  that:  "School  taxes  can 
only  be  applied  to  the  purposes  for  which  they  are  levied." 

Section  9311,  R.  S.  Mo.  1929,  provides  in  part  as 
follows: 


"Upon  the  order  of  the  board  of 
directors,  it  shall  be  the  duty  of 
the  district  clerk  to  draw  warrants 
on  the  county  treasurer  in  favor  of 
any  party  to  whom  the  district  has 
become  legally  indebted,  either  for 
services  as  teacher,  for  material 
purchased  for  the  use  of  the  school, 
or  material  or  labor  in  the  ereo- 
tlon  of  a schoolhouse  for  said  dis- 
trict— the  said  warrant  to  be  paid 
out  of  any  moneys  in  the  appropriate 
funds  in  the  hands  of  the  said 
treasurer  and  belonging  to  the  dis- 
trict. The  species  of  indebtedness 
must  be  clearly  stated  and  should 
be  drawn  on  its  appropriate  fund; 
all  moneys  for  teachers'  wages  on 
the  teachers'  fund)  all  moneys 
used  in  the  purchase  of  a site, 
erection  of  building  tl  ereon,  and 
furnishing  the  same,  on  building 
fund)  and  all  other  expenses  to  be 
paid  out  of  the  incidental  fund: 
***•&*■#****■*" 


Your  question  is  whether  or  not  the  money  for  the 
repair  and  building  of  a public  highway  could  be  paid  out 
of  the  "incidental  fund."  The  moneys  which  go  into  creat- 
ing the  "incidental  fund"  are  derived  from  taxation.  It 
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appears  from  your  request  that  in  as  much  as  the  law- 
makers have  authorised  the  voters  of  the  district  to 
vote  transportation  of  the  pupils,  would  that  authori- 
zation by  implication  authorise  the  board  to  build  or 
repair  public  highways  in  order  that  transportation 
may  be  effectually  carried  out. 

Prom  an  exam  nation  of  our  statutes  we  find  that 
the  lawmakers  have  seen  fit  to  set  up  another  system  for 
construction  and  maintenance  of  highways  which  is  separate 
and  apart  from  our  school  system*  For  instance.  Sections 
7890  and  7891,  R*  3*  Mo*  1929,  provide  for  a special  tax 
for  suoh  purposes*  Our  school  taxes  are  for  educational 
purposes  and  for  suoh  other  purposes  that  are  incidental 
to  the  education  of  the  children  of  this  state* 

In  the  case  of  City  of  Pdina,  etc*  v.  School  Dis- 
trict of  City  of  Edina  et  al*,  267  S.  W.  112,  it  was  held 
that  such  tax  bill  for  the  Improvement  of  a street  abutting 
the  properties  of  the  publlo  school  was  not  chargeable 
against  the  property  of  said  school  district*  This  case 
quite  plainly  shows  that  the  lawmakers  have  not  intended 
that  public  school  f uncls  be  used  for  public  road  purposes. 
This  is  a question  wherein  a doubt  is  raised  as  to  the 
existence  of  the  power  of  the  board  of  directors  to  spend 
public  school  moneys  on  public  highways,  and  as  stuted  in 
the  citation,  supra,  relating  to  construction  of  statutes 
if  there  is  a doubt  or  ambiguity  in  the  terms  of  the  power 
it  should  be  resolved  in  favor  of  the  people  or  the  tax- 
payers who  eventually  have  to  pay  the  bill. 

CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  a board  of  directors  of  a public  school  district 
are  not  authorized  to  spend  incidental  funds  for  the  pur- 
pose of  building  or  repairing  public  highways. 

Respectfully  submitted 


APPROVED:  TYRE  V/.  JURTON 

Assistant  Attorney  General 


HARRY  H.  KAY 

(Acting)  Attorney  General 


TWBtDA 


SCHOOLS:  Election  and  qualification  of  Directors. 


Fay  17th,  1939. 


lion.  L.  Cunningham,  Jr., 
Prosecuting  Attorney, 
Camden  County, 
omdenton,  - issouri. 

Dear  Sir: 


This  will  ack  owledge  receipt  of  your 
letter  of  April  21st,  last,  requesting  an  opinion 
from  this  office  and  from  which  letter  we  quote 
as  follows: 


"One  of  the  members  of  the  board  of 
directors  of  the  Oak  Iiill  school  dis- 
trict in  this  comity,  which  is  a 
common  school  district,  request  that 
I secure  an  opinion  from  your  office 
concerning  the  legalities  of  a school 
board  meeting  and  of  contracts  for 
the  employment  of  teachers  and  bus 
drivers  hired  at  such  meetings,  the 
facts  are  as  follow?. 


"At  the  annual  meeting  of  the  school 
district,  April  4th,  one  new  school 
director  was  electee  for  a term  of 
three  yea  s.  Ee  defeated  one  of  the 
then  members  of  the  board.  At  the 
close  of  the  annual  meeting  the  presi- 
dent of  the  board  of  directors  announced 
that  the  next  meeting  of  the  board  of 
directors  to  be  on  Friday  April  7th, 
at  3*30  o'clock,  P.  F.  and  further 
announced  that  such  meeting  the  board 
would  organise  and  qualify  the  new 
director  and  contrary  to  the  announce- 
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ment,  the  old  hoard  met  on  Thursday, 

April  6th,  inclu*  ing  the  defeated 
director,  and  at  that  meeting  the 
board  with  the  vote  of  the  defeated 
director  voted  to  hire  teachers  and 
bus  drivers  for  the  1939-1940  term 
of  school  in  the  district,  also  at 
the  meeting  of  the  board,  I under- 
stand, hired  the  son  of  the  then  ex- 
istent president  of  the  board,  who 
is  still  on  the  board,  in  one  of  the 
positions. 

"No  doubt  tiie  last  act  tras  nepotism, 
tnis  board  has  been  doing  such  acts 
for  the  past  several  years.  E-fore 
I was  Prosecuting  Attor  ey  of  this 
county  I tried  out  an  injunction 
suit  to  restrain  the  board  from  ex- 
pending the  money  erroneously  and 
from  calling  numerous  bond  elections. 

The  court  admonished  the  board  to 
refrain  rom  calling  the  elections 
as  often  as  they  had  been  calling 
them  but  were  unacle  to  get  sufficient 
evidence  to  provide  actual  misappro- 
priation of  the  funds.  I advised 
the  tax  payers  of  the  district  to  con- 
sult you  concerning  the  nepotism  matter 
however,  to  my  knowledge,  they  did 
nothing  concerning  it.  The  board  is 
trying  to  operate  a high  school  in  the 
district  and  have  from  two  to  five 
students  above  the  eighth  grade.  It, 
of  course,  necessitates  a very  heavy 
expenditure  on  the  tax  papers  to 
benefit  the  children  who  could  be 
easily  transported  to  some  adjoining 
consolidated  district  having  high 
, school.  I would  appreciate  your  office’s 
opinion  as  to  the  legality  of  the 
meeting  and  of  the  employment  of  the 
teachers  and  bus  drivers  and  your  ad- 
vice as  to  what  proceedings  should  be 
taken  upon  the  nepotism  proposition. 


Hon*  L*  Cunningham,  Jr  * , 


Kay  17th,  1959. 
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No  doutt  the  president  voted 
against  the  employment  of  his  son, 
however,  I have  no  doubt  that  that 
is  a mere  subterfuge  to  avoid  the 
anti-nepotism  lawe." 

Answering  your  questions  in  order,  we  say 
as  follows* 


I 


Section  9287,  Revised  Statutes  of  lissouri, 

1929,  provides  for  the  election  of  members  of  a 
board  of  directors  of  a school  district,  and  said 
section  says,  in  part,  as  follows* 

* * ft  shall  hold  their  office 
for  the  term  of  three  years,  and 
until  their  successors  are  elected 
or  appointed  and  qualified,  ft  ft  " 

Section  9288,  Revised  Statutes  of  Missouri, 

1929,  provides  for  and  requires  an  oath  to  be  taken 
by  a director  within  four  days  after  election.  The 
form  of  which  oath  is  set  forth  in  the  statute* 

The  rule  with  respect  to  qualifying  for  an 
office  to  which  a person  has  been  elected  is  stated 
in  46  C.  J*  Section  86,  p*  960,  as  follows: 

"One  of  the  usual  neces  ary  formali- 
ties for  the  qualification  of  an 
officer  is  the  taking  of  the  official 
oath*  Where  an  oath  is  required,  it 
is  a prerequisite  to  i\ill  investiture 
with  tiie  office." 

Reading  the  aforesaid  sections  of  the  statute 
together  It  is  reasonably  clear  that  a newly  elected 
director  does  not  qualify  for  the  office  until  he  takes 
the  required  oath,  and  as  a consequence,  his  predecessor 
in  office  holds  over  until  the  newly  elected  director 
does  qualify* 


H on  • L • C linn  ingham  , Jr  • , 


lay  17  th,  1939 


- 4 - 


While,  in  the  case  you  state,  the  president 
of  the  board  may  have  inadvertently  or  purposely 
misled  the  newly  elected  director  into  believing, 
he  could  wait  until  the  announced  meeting  of  April 
7th  to  take  the  oath  and  thus  become  a qualified 
member  of  the  1 oard,  yet  we  find  nothing  in  lav? 
or  fact  which  prevents  a newly  elected  director  from 
immediately,  upon  election,  taking  the  oath  before 
anyone  authorized  to  administer  oaths  so  as  to  im- 
mediately or  promtly  qualify  himself  and  thus  dis- 
place his  predecessor  on  the  board*  In  any  event, 
we  find  nothing  in  the  school  law  which  would  justify 
us  in  saying  the  president's  action,  as  stated,  sets 
aside  the  prerequisite  of  the  oath  to  be  taken  in 
order  for  a newly  elected  officer  to  qualify,  and  the 
mandatory  provision  of  Section  9287  that  school 
directors  "shall  hold  their  office  * * # * * until 
their  successors  are  elected  and  qualified*" 

Hence,  our  conclusion  is  that  the  meeting 
of  the  so  called  "old  board"  on  April  6th,  if  held 
v/Ithin  the  district,  was  a valid  one  and  that  they 
were  authorized  to  transact  the  business  indicated* 


II 


Relative  to  the  question  of  nepotism,  we 
note  you  say  at  the  conclusion  of  your  letter  as 
follows: 


"No  doubt  the  president  voted  against 
the  employmant  of  his  son,  however,  I 
have  no  doubt  that  that  is  a mere  sub- 
terfuge to  avoid  the  anti-nepotism  laws*" 


Hon. L. Cunningham, Jr* 
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May  17th,  1939. 


In  the  late  case  of  State  v.  . ecker,  336  Mo* 

615,  1.  c*  819,  the  court,  speaking  on  the  question 
of  nepotism,  sa^s  as  follows* 

"The  essence  of  the  provision  and 
likewise  of  said  decision  is  the 
power  of  appointment  vested  in  one 
and  the  successful  e ercise  thereof 
by  him  in  accomplishing  the  appoint- 
ment of  his  relative*  Action,  direct 
or  indirect,  not  inaction  is  prohibited* 

The  only  correlation  expressed  or  im- 
plied is  a specific  kinship  existing 
between  two  individuals,  specifically 
Indicated,  and  none  other.  No  impli- 
cation may  properly  be  drawn  from 
what  has  Just  been  said  that  one 
clothed  with  a power  of  selection  or 
appointment,  might  not  through  con- 
nivance or  confederation  with  his 
associates  who  share  in  such  power, 
bring  himself  within  said  prohibition*" 

Hence  it  can  be  seen  by  the  above  pronounce- 
ment of  the  court  that  if  the  president  of  the  board, 
in  your  case,  neither  voted  for,  nor  undertook  to 
exercise  any  influence,  directly  or  indirectly,  before 
or  during  the  board  meeting,  upon  the  other  two  members 
thereof,  to  vote  for  the  son  of  the  president  of  the 
board,  then  the  president  could  not  be  charged  with 
nepotism*  On  the  other  hand,  even  though  the  president 
refrained  from  voting  on,  or  voted  against,  the  election 
of  his  son,  yet,  if  through  connivance  or  confederation, 
directly  or  indirectly,  with  his  associates,  he  brought 
about  the  election  of  his  son  as  a teacher,  he  could 
be  charged  with  nepotism* 


Hon.  L,  Cunningham,  Jr . - 6 


ay  17th,  1939, 


Consequently,  you  will  first  have  to 
ascertain  the  facts  in  your  particular  c^se  before 
we  could  definitely  say  whether  or  not  the  presi- 
dent can  be  charged  with  nepotism.  If  the  facts 
should  justify  such  charge,  then  quo  warranto 
would  be  the  proper  procedure  to  follow. 


Very  truly  yours. 


j.  w.  buffii:gtok. 

Assistant  Attorney  General 


APPROVED: 


<J.  h.  TAYLOR 

(Acting)  Attorney  General 
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Students  of  the  School  of  the  Ozarks  are 
exempt  from  Article  3,  Chapter  125,  R.  S. 
Mo.  1929. 


June  5 , 1939 


lira,  Mary  Edna  Cruzen 
Commissioner  of  Labor 
Jefferson  City,  Missouri 

Dear  Mrs.  Cruzen: 

Tills  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  under  date  of  May  12,  1939,  inquiring  if 
the  Department  of  Labor  and  Industry  Inspection  has  authority 
to  require  students  of  the  School  of  the  Ozarks,  Taney  County, 
Missouri,  between  the  ages  of  fourteen  and  sixteen  to  be 
certified  as  provided  in  Article  3,  Chapter  125,  R.  S.  Mo. 
1929. 


CHILD  LABOR: 


L 


In  the  beginning  we  are  assuming  the  following  premise: 
that  said  School  of  the  Ozarks,  located  In  Taney  County, 
Missouri,  is  more  in  the  nature  of  a charitable  institution. 

It  Is  not  operated  for  gain  or  profit,  as  these  words  are 
most  commonly  used,  but  for  the  sole  purpose  of  furnishing 
education,  board  and  room,  clothing,  etc*  to  children  between 
the  ages  of  twelve  and  eighteen  whose  parents  are  unable  to 
send  them  to  school,  and  In  the  absence  of  this  institution 
would.  In  all  probability,  fall  to  receive  the  proper  education. 
As  we  understand,  the  plan  for  the  operation  of  this  Institution 
is  that  the  children  help  in  the  fields,  prepare  food  for  can- 
ning and  even  help  can  the  food,  most  of  which  is  oonsumed 
by  the  children  and  personnel  of  the  school.  The  school  is 
maintained  by  contributions  and  by  a very  restricted  sals  of 
canned  goods.  Furthermore,  this  institution  is  not  under  the 
supervision  of  the  State  Board  of  Education,  however,  we  are 
assuming  that  they  receive  an  education  similar  to  that  offered 
in  the  public  schools  of  the  State  of  Missouri. 

One  of  the  cardinal  rules  of  construction  is  to  determine 
the  intention  of  the  legislature.  State  ex  rel.  Consolidated 
School  Distrlot  vs.  liackmann,  302  Ko.  558  ; 258  S.  W.  1011. 

None  of  the  children  in  this  institution  receive  any 
money  for  their  labor,  and  there  Is  no  gain  or  profit  to  the 
institution.  Under  the  laws  of  this  state  pertaining  to 
regulation  of  Child  Labor,  one  of  the  primary  purposes  of 
enacting  such  laws  was  to  prohibit  employment  of  ohildren 
between  the  ages  of  twelve  and  eighteen  in  order  that  they 
may  attend  school.  This  is  evidenced  by  Section  14(385, 


Mrs.  Mary  Edna  Cruzen 
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H.  S.  Mo.  1929  which  provides  that  children  between  the  ages 
of  twelve  and  sixteen  may  be  gainfully  employed  during  hours 
public  schools  are  not  in  session. 


MIt  shall  be  unlawful  for  any  ohild  in 
this  state  under  the  age  of  13  years 
to  be  employed,  permitted  or  suffered 
to  work  at  any  gainful  occupation  un- 
less such  employment  is  authorized  as 
in  this  article,  or  otherwise  by  law 
provided.  Provided  that  during  the 
hours  public  schools  are  not  in  ses- 
sion, children  between  the  ages  of 
twelve  and  sixteen  years  nay  be  gain- 
fully employed  except  in  industries 
which  employ  more  than  six  persons. " 


Likewise,  under  Section  14086,  R.  S.  Mo.  1929,  the 
legislature  has  provided  an  exemption  from  this  article  to 
children  under  sixteen  when  school  is  not  in  session. 


"No  ohild  under  the  age  of  sixteen 
years  shall  be  employed,  permitted 
or  suffered  to  work  at  any  gainful 
occupation  for  more  than  eight  hours 
in  any  day,  nor  for  more  than  forty- 
eight  hours  or  six  days  in  any  one 
week,  nor  before  the  hour  of  seven 
o’clock  in  the  forenoon  nor  after 
the  hour  of  seven  o'clock  in  the 
afternoon  of  any  one  day.  Provided, 
however,  that  the  provisions  of  this 
article  shall  not  apply  to  any  ohild 
engaged  in  the  Sale  of  newspapers, 
magazines  and  periodicals,  nor  to 
agricultural  labor  and  domestic  ser- 
vice nor  to  any  work,  labor  or  ser- 
vice performed  for  or  under  the  per- 
sonal supervision  or  control  of  the 
parent  or  guardian  of  such  child,  nor 
when  school  is  not  in  session  to  ir* 
dustrles  which  employ  less  than  six 
persons. " 


Ur a.  Mary  Edna  Cruz an 
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It  will  be  noticed  In  the  provisions  hereinabove  referred 
to  that  when  speaking  of  employing  children,  said  provisions 
refer  to  those  gainfully  employed,  which  leads  us  to  believe 
that  the  legislature  never  Intended  that  children  who  are 
enrolled  in  this  school  should  oome  under  this  article;  that 
such  provisions  apply  only  to  children  who  are  employed  in  a 
gainful  occupation  by  same  person,  company,  corporation  or 
association  who,  for  services  rendered,  pay  said  children 
some  compensation;  that  such  regulatory  provisions  were  net  in- 
tended to  apply  to  suoh  charitable  institutions  as  the  School 
of  the  Osarks  for  the  sole  purpose  of  suoh  organization  is  to 
provide  for  unfortunate  children  and  furnish  them  an  education 
which,  otherwise,  they  would  not  be  able  to  secure.  These 
ohildren  are  not  employed  but*  are  in  fact  for  services  ren- 
dered, paying  for  their  education,  room  and  board  in  this 
manner.  It  certainly  cannot  be  said  that  they  are  employed 
in  a gainful  occupation,  Webster's  Hew  International 
Dictionary  (Second  Edition)  defines  "gainful"  and  "occupation" 
as  follows i 

Gainful  - Productive  of  gain;  profitable, 
lucrative. 

Occupation  - 2,  That  which  occupies  or 

engages  the  time  and  attention; 
the  principal  business  of  one's 
life;  vocation;  business, 

3,  Those  engaged  in  a calling 
or  trade,  collectively, 

4,  Engagement  in  some  activity, 
calling,  etc,;  act  of  employing; 
vise;  handicraft;  trade. 

Another  fundamental  rule  of  construction  is  that  when 
a statute  is  ambiguous  the  court  may  go  to  the  title  to  aid 
in  ascertaining  the  legislative  intent.  Holder  vs.  Elms 
hotel  Company,  92  S,  W,  (2d)  620;  338  Mo,  857, 

The  title  to  Section  14084,  supra,  reads  as  follows i 
Prohibiting  ohildren  under  14  years  of  age  from  being  employed- 
exceptions,  The  title  to  Section  14066,  supra,  reads  as 
follows i Unlawful  to  employ  children  except  as  authorized 
in  law.  The  title  to  these  acts  clearly  indicates  the 
provisions  thereunder  pertaining  to  prohibiting  the  employment 
of  children  under  certain  ages.  We  contend  there  is  no  em- 
ployment of  children  by  this  school  as  that  word  "employment" 
is  intended  to  be  used  in  the  above  provisions;  that  it  is 
merely  a means  for  an  end  whereby  these  ohildren  may  receive 
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an  educatlon|  that  the  purpose  of  this  aot  was  to  prohibit 
the  employment  of  Child  Labor  In  industries,  factories  and 
any  other  business  for  financial  gain  to  the  owners  thereof) 
that  these  children  do  attend  school  and  take  advantage  of 
all  education  offered  by  the  Institution  and  that  to  place 
these  children  under  the  provisions  of  Article  3,  Chapter 
125,  K.  S.  Uo.  1929,  would  limit  their  possibilities  for 
future  training  and  education,  and  this  was  never  the  In- 
tention or  purpose  of  the  article. 

In  State  ex  rel,  Lentlne  vs.  State  Board  of  health, 

65  S.  W.  (2d)  943,  1,  c,  950,  the  oourt,  in  holding  that  it 
is  not  only  fundamental  to  try  to  determine  the  legislative 
intent  but  also  that  reference  should  be  had  to  the  subject 
matter,  object  of  statute  and  the  mischief  it  strikes  at  or 
seeks  to  prevent,  as  well  as  the  remedy  provided,  load  the 
following  to  say i 


"It  may  be  considered  trite  to  again 
observe  that  the  primary  and  fundamen- 
tal purpose  In  statutory  construction 
is  to  ascertain  and  give  effect  to  the 
legislative  intent  nevertheless  such 
is  always  the  end  sought  and  the  numer- 
ous rules  for  the  interpretation  or 
construction  of  statutes  are  merely  aids 
in  the  quest.  But  such  rules  should 
not  be  so  applied  as  to  restrict  or 
oonflne  the  operation  of  a statute  with- 
in narrower  limits  or  bounds  than  mani- 
festly Intended  by  the  Legislature  and 
whether  the  proper  construction  of  a 
statute  should  be  strict  or  liberal  it 
certainly  should  be  such  as  to  effec- 
tuate the  obvious  purpose  of  its  enact- 
ment and  the  evident  legislative  intent. 
Reference  should  be  had  to  the  policy 
adopted  by  the  Legislature  In  reference 
to  the  subjeot>miatter,  the  object  of 
the  statute  and  the  mischief  it  strikes 
at  or  seeks  to  prevent,  as  well  as  the 
remedy  provided, " 


Mrs*  Mary  Edna  Cruzen 


5 


June  5,  1939 


The  court  will  not  presume  the  legislature  attempted 
to  authorize  a proceeding  impossible  in  itself  unless  the 
indention  is  indicated  in  express  terms.  What  has  been  said 
with  respect  to  the  state  regulating  children  attending  the 
School  of  the  Ozarks  is  likewise  applicable  to  the  Federal 
regulations.  We  fall  to  see  where  this  school  could  be 
considered  as  violating  any  Federal  provision  regulating 
Child  Labor  anymore  than  it  violates  the  provisions  of  the 
State  Aot,  especially  in  view  of  the  fact  that  no  orders 
have  been  Issued  by  the  chief  of  the  Children's  bureau. 

United  States  department  of  Labor  against  the  system  employed 
in  educating  these  children. 

Therefore,  it  is  the  opinion  of  this  department  that 
the  students  of  the  School  of  the  Ozarks  are  exempt  from 
Article  3,  Chapter  126,  R.  S.  Mo.  1929. 


Respeotfully  submitted. 


AUBREY  R.  HAlhETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


irrmoK 

(Acting)  Attorney  General 
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A rate  of  levy  once  voted  by  the  district 
cannot  be  revoked  by  subsequent  vote. 


' June  7,  1939 
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Hon*  Edward  Cusick 
Prosecuting  Attorney 
Pulaakl  County 
Waynesville,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  recent 
communication  wherein  you  ask  for  an  opinion  from  t .is 
office,  and  from  which  cocsaunlcation  we  quote  as  fol- 
lows: 


"Hon.  Sirt- 


VYould  you  kindly  give  me  the 
opinion  of  your  office  as  to  the  following: 

Common  School  District  at  annual 
meeting,  1939,  votes  to  Increase  levy  for 
school  purposes  to  50^  on  $100*00  valuation, 
no  question  about  regularity  of  election. 
Board. meets,  hires  teacher  and  executes  con- 
tract therefor*  Levy  not  yet  certified  to 
County  Clerk  - Board  now  served  with  petitions 
of  majority  of  voters  of  district  requesting 
Board  to  call  a special  meeting  to  vote  upon 
proposition  of  revoking  the  levy  above  voted 
for  at  annual  election* 

First  - Has  the  Board  the  power 
to  call  this  special  election? 

Seoond  - Must  they  call  this 
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special  election? 

Your  opinion  on  the  above  will 
be  greatly  appreciated." 


Answering  your  letter  we  say  as  follows: 


I 

At  the  present  time  the  board  of  directors  of 
each  school  district  in  the  state  is  required  to  pro- 
vide an  annual  rate  of  levy  of  at  least  twenty  cents 
on  the  hundred  dollar  valuation  of  taxable  property  in 
the  district.  (Laws  1931,  sec.  13,  page  340). 

Section  9234,  sub-section  4,  R»  3.  Mo.  1929, 
provides  in  part  as  follows: 


"The  qualified  voters  assembled  at  the  an- 
nual meeting,  when  not  otherwise  provided, 
shall  have  power  by  a majority  of  the  votes 
cast.  * * * * ■»  x * * # * * •» 

* * * to  determine  the  rate,  if  any,  in 
excess  of  forty  cents  on  the  one  hundred 
dollars'  assessed  valuation  t o be  levied  for 
school  purposes,  as  provided  for  in  section 
9225." 


It  may  be  by  reason  of  the  1931  school  laws  that  a rate 
of  levy  in  excess  of  twenty  cents  must  be  by  vote  of  the 
qualified  voters  of  the  district. 

In  any  event,  when  the  rate  of  tax  required  is 
determined,  whether  it  be  a rate  that  the  board  can  fix, 
or  whether  a rate  that  the  qualified  voters  roust  pass 
on,  the  board  must,  under  section  9214,  R.  S.  Mo.  1929, 
forward  to  or  file  with  the  clerk  of  the  county  court 
on  or  before  May  15th,  of  each  year,  an  estimate  of  the 
amount  of  funds  necessary  to  sustain  the  school  for  the 
time  required  by  law,  together  with  the  rate  required 
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to  raise  such  an  amount*  The  provisions  of  section  9214 
R*  S*  Mo*  1929,  are  mandatory  and  the  board  In  your  case 
must  have  certified  to  the  county  clerk  the  only  rate  the 
board  was  authorized  to  certify,  to-wit,  the  fifty  cent 

rate  as  voted. 

As  you  can  see  by  section  9264,  supra,  there  is 
express  autnoritj  for  Increasing;  the  rate  of  t ax  above  the 
legal  minimum  by  vote  of  trie  qualified  voters*  But  there 
is  no  provision  within  the  school  laws.  express  or  implied 
whereby  either  t:  e board  or  the  Qualified  voter  can  de- 
crease  the  rate  beneath  the  legal  minimum,  or  decrease 
a rate  which  has  once  been  voted  in  excess  of  the  legal 
minimum  or  revoke  or  wipe  out  a rate  already  voted  into 
effect* 


The  powers  of  a school  board  are  limited  to  such 
as  are  expreaslyglven  by  the  scnool  laws  or  statutes 
appertaining  to  schools*  This  principle  is  illustrated 
by  our  courts  in  the  case  of  Consolidated  School  district 
No*  6,  of  Jackson  °ounty  v*  Shawhan,  et  al,  273  S.  W* 

182,  1* c*  164,  wherein  the  court  saidi 


"Plaintiff  district  is  a corporation  created 
by  statute | its  board  of  directors  is  what 
the  statute  makes  it,  having  only  such  powers 
and  functions  as  are  expressly  delegated  to  it*" 


Hence,  it  is  our  conclusion  the  school  board  in  question 
has  no  power  to  call  a special  election  for  the  purpose 
of  submitting  a proposition  to  decrease,  revoke  or  wipe 
out,  the  fifty  cent  rate  voted  into  effect  at  the  last 
annual  meeting* 


II 

Relative  to  your  second  question,  it  necessarily 
follows  that  if  the  board  has  no  authority  to  submit  the 
proposition  mentioned  in  your  Inquiry,  then  the  board  can- 
not be  required  to  call  such  special  election  for  such 
purpose* 

Yours  very  truly, 

APPROVED*  J.  W.  BUFFINGTON 

Assistant  Attorney  General 

t:  t:  tTOor 

(Acting)  Attorney  General 
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CITIES  OP  FOURTH  CLASS 


May  vote  on  bond  issue  for  estab- 
lishing and  maintaining  a fire  de- 
partment » 


July  24,  1939 


* 


Honorable  L*  Cunningham,  Jr* 
Prosecuting  Attorney 
Camden  County 
Camden ton,  Missouri 

Dear  sir: 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion on  July  21,  which  is  as  follows t 


"The  Board  of  Aldermen  of  the  City 
of  Camden ton  have  requested  me  to 
obtain  an  opinion  from  your  office 
concerning  the  following  question* 

"The  City  of  Camden ton  is  without 
any  fire  fluting  equipment  and  is 
desirous  of  purchasing  the  same,  how- 
ever, it  has  no  money  in  the  treasury 
for  such  expenditures  and  it  will  be 
necessary  for  the  City  to  vote  bond 
to  pur abase  the  fire  equipment  if  it 
be  purchased*  The  assessed  valuation 
of  the  City  is  sufficient  to  allow  the 
^ City  to  vote  bond  in  the  amount  of 
fclO, 000*00  or  yl5, 000*00.  Ihe  fire 
equipment  will  only  cost  around 
v4, 000*00*  The  Board  of  Aldermen 
meet  on  the  first  day  of  August  and 
I will  appreciate  your  opinion  on  the 
legality  of  such  a bond  issue  before 
that  date  if  it  i3  possible  for  your 
office  to  render  such  an  opinion*" 


We  have  been  advised  by  the  Prosecuting  Attorney  of 
your  county  that  your  city  13  a city  of  the  fourth  class* 
Section  7030  of  the  Revised  Statutes  of  Missouri  for  192P  i. 
as  follows t 
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"Bonds  ray  be  Issued  for  erection 
or  purcuase  of  public  buildings, 
bridges,  waterworks,  dec trio  light 
plants  and  ice  plants,  public  parks, 
and  other  improvements,  and  for  es- 
tablishing and  maintaining  a fire 
department*  The  board  of  aTdermen 
shall  huve  power  to  borrow  money  and 
issue  bonds  for  the  payment  thereof, 
within  the  limits  prescribed  by  the 
Constitution,  for  the  purpose  of 
erecting  waterworks,  electrie  light 
works,  public  parks  and  ice  plants, 
or  acquire  the  same  by  purchase)  also 
a city  hall  and  other  public  buildings 
and  improvements  and  for  furnishing 
the  same,  and  for  the  erection  of  public 
bridges  across  streams  dividing  counties, 
if  located  within  one  mile  of  its  cor- 
porate limits,  the  expense  of  building 
said  bridges  to  be  borne  in  part  by  the 
counties,  as  provided  for  by  section 
7903,  R*  3*  1929,  but  bonds  for  the 
purpose  aforesaid  shall  not  he "issued 
until'  two- third s {WSToT^*ttSrm 
voters’  o/  such  city,  voTIng  at  an 
eTec'iTcS^elS" foru^TpurpoTse  .""Save 
assented  thereto*  In  accordance  with 
article"^,  chapter  58*  R*  3*  1925*' 
v jn  .erscoring  ours*)  ~ 


oectlon  7217,  Article  10,  Chapter  138  R*  3*  Mo*  1929 
is  as  follows! 


"The  various  cities,  towns  and  villages 
in  this  state,  whether  organized  by  spe- 
cial charter  or  under  the  general  laws 
of  the  state,  may  contract  a debt  or 
debts  in  excess  of  the  annual  income  and 
revenue  for  any  such  year,  for  any  pur- 
pose authorized  in  the  charter  of  such 
city,  town  or  village*  or  by  any  general 
law  of  the  state*  upon  the  assent  of  two- 
thirds  of  the  legal  voters  of  such  city, 
town  or  village  voting  at  an  election  held 
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fo r that  purpose:  Provided,  such 
indebtedness  so  to  be  contracted 
shall  not,  with  the  existing  Indebt- 
edness of  such  city,  town  or  village 
exceed  in  the  aggregate  five  per  cent 
on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the 
assessment  next  before  the'  last  assess- 
ment for  state  and  county  rurpo se s 
previous  to  tbe  incurring  of  sucbT ln- 
debtednesai  and  provided  further,  that 
the  proper  authorities  of  every  such 
city,  town  or  village  incurring  such 
indebtedness  ah  all,  before  or  at  the 
time  of  doing  so,  provide  for  the  col- 
lection of  an  annual  tax  sufficient  to 
pay  the  interest  on  such  indebtedness 
as  it  falls  due,  and  also  to  constitute 
a sinking  fund  for  the  payment  of  the 
principal  thereof,  within  twenty  years 
from  the  time  of  contracting  same* 
(Underscoring  ours*) 


Section  7218  provides  that  the  proper  city  officials 
shall  order  an  eleotlon  and  give  notice  thereof,  which  said 
notice  shall  be  signed  by  the  clerk  and  published* 

Section  7219  provides  for  ballots  and  the  form  thereof# 
section  7220  provides  for  the  issuance  of  bonds*  payable  in 
not  more  than  20  years  and  the  terms  thereof*  Section  7221 
provides  the  scope  of  the  provisions  of  the  four  preceding 
sections* 


CONCLUSxON 


Therefore,  it  is  the  opinion  of  this  department  that  a 
city  of  the  fourth  class  may  vote  bonds  for  establishing  and 
maintaining  a fire  department  in  a sum  which  shall  not,  with 
the  existing  indebtedness  of  such  city,  town  or  village  exceed 
in  the  aggregate  on  the  value  of  the  taxable  property  there- 
in, to  be  ascertained  by  the  assessment  next  before  the  last 
assessment  for  state  and  county  purposes,  when  2/3  of  the  legal 
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voters  of  such  city,  town  or  village,  voting  to  an 
held  for  that  purpose  lav©  assented  thereto. 


iie spec tfully  submitted. 


b.  V.  HKD LING 

Assistant  Attorney-General 


APiROVBDi 


COVELL  'dm  IIKWITT 

(Acting)  Attorney-General 
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STATE  VETERINARIAN: 
TRAVEL  EXPENSES  WITHIN 
AND  WITHOUT  THE  STATE: 


State  Veterinarian  may  receive 
travel  expenses  within  and  without 
the  state  when  the  same  are  incurred 
in  performance  of  official  duties. 


/ . 

August  16,  1939 

v 


Honorable  H.  E.  Curry 
State  Veterinarian 
Jefferson  City,  Missouri 

Dear  Sirt 


This  is  in  reply  to  yours  of  reoBnt  date  wherein 
you  submit  the  question  of  whether  or  not  the  State 
Veterinarian  has  authority  to  travel  outside  of  the 
state  of  Missouri  on  offiolal  business  and  be  reimbursed 
from  the  public  funds  for  suoh  travel  and  incidental 
expenses. 

As  a general  proposition  before  an  officer  may 
be  authorised  to  incur  expenses  for  traveling  within 
or  without  the  state  he  must  be  able  to  point  to  the 
statute  which  authorizes  him  to  psrform  such  acts. 
Section  12619,  R.  S.  Missouri,  1929,  provides  for  the 
appointment  of  the  State  Veterinarian  by  the  State 
Board  of  Agriculture.  Section  12521,  R.  S.  Missouri, 
1929,  provides  that  this  official  shall  be  under  the 
control  of  the  State  Board  of  Agriculture. 

By  the  Act  of  1933,  Laws  of  Mi  sourl,  1933, 
page  167,  the  State  hoard  of  Agriculture  was  abolished 
and  the  powers  and  duties  of  that  board  were  vested  in 
the  Department  of  Agriculture  and  the  Cossnissioner  of 
Agriculture. 

Section  12520,  R.  3.  Missouri,  1929,  provides  as 
follows i 


"Said  veterinary  surgeon  shall, 
before  entering  upon  the  discharge 
of  his  duty,  file  with  said  board 
of  agriculture  his  oath  of  office 
with  a satisfactory  and  sufficient 
bond  for  the  faithful  performance 
of  his  official  duties.  He  shall 
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have  his  office  with  or  near  the 
office  of  the  secretary  of  the 
state  board  of  agriculture;  shall 
act  only  as  an  expert , and  shall , 
when  practicable,  devote  all  time 
possible  to  the  investigation  of 
the  nature  of,  causes  of  and  remedies 
for  the  diseases  of  domestic  ani- 
mals. The  secretary  of  the  state 
board  of  agriculture  shall  have 
charge  of  all  clerical  work  pertain- 
ing to  the  veterinary  service." 

By  this  section  it  will  be  noted  that  the  veteri- 
narian is  required  to  devote  all  of  his  time  that  he  is 
able  to,  for  the  purpose  of  investigating  the  nature, 
causes  and  remedies  of  diseases  of  domestic  animals.  Sec- 
tion 12353,  Laws  of  Missouri,  1933,  page  168,  provides  in 
part  as  follows} 

"The  State  Commissioner  of  Agri- 
culture shall  be  and  is  hereby 
constituted  the  official  who  shall 
have  supervision  of  the  State  Pair 
and  of  all  the  legalized  depart- 
ments of  the  state  which  are  of  a 
regulatory  nature  for  the  advance- 
ment of  horticulture  and  agriculture. 
*■»*#*■#**■&•***#•***# 

The  Commissioner  shall  have  charge 
of  the  veterinary  service  of  the  • 
state,  the  appointment  of  the  state 
veterinarian,  and,  with  the  advice 
of  the  veterinarian,  of  deputy 
veterinarians,  and  other  assistants. 

The  Commissioner  Is  hereby  clothed 
with  the  power  of  reasonable  quarantine 
in  relation  to  the  regulatory  laws  of 
the  State  Department  of  Agriculture, 
and  it  is  further  provided  that  the 
power  of  quarantine  in  relation  to 
livestock  diseases  shall  include 
poultry.  It  shall  be  the  duty  of  the 
Conmlssloner  to  gather  and  compile 
helpful  statistics  and  information. 
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singly  or  In  co-operation  with  the 
federal  government,  relating  to 
horticulture  and  agriculture,  and 
may  publish  bulletins  not  dupli- 
cating available  educational 
bulletins  of  the  College  of  Agrin 
culture  ana  the  United  States 
Department  of  Agriculture,  * # *" 

By  this  section  it  would  appear  that  the  Com- 
missioner of  Agriculture  through  the  State  Veterinarian 
is  required  to  cooperate  with  the  federal  government 
in  gathering  and  compiling  helpful  statistics  and  infor- 
mation relating  to  horticulture,  agriculture,  etc. 

The  duties  imposed  by  this  section  would  indicate  that 
the  State  Veterinarian  might  have  some  official  duties 
outside  the  state  of  Missouri,  By  Section  12548,  R,  S, 
Missouri,  1929,  the  salaries  of  the  state  Veterinarian 
and  his  deputies  are  fixed,  and  this  section  also  pro* 
vldes  that  such  officers  shall  receive  necessary  travel- 
ing expenses  in  the  discharge  of  his  official  duties 
payable  out  of  funds  provided  for  the  maintenance  of 
the  veterinary  service.  This  section,  however,  does 
not  state  Whether  or  not  such  official’s  traveling 
expenses  shall  be  within  or  without  the  state. 

The  Appropriation  Act  of  1939,  which  is  house 
Bill  716,  Section  10,  subdivision  D,  sheds  some  light 
on  this  question,  It  is  the  appropriation  for  the  State 
Veterinarian  and  is  as  follows s 

"General  expense,  including  com- 
munication, transportation  of 
things,  travel  within  and  without 
the  State,  printing  and  binding, 
supplies,  stationery,  office  sup- 
plies, premiums  on  bonds,  and  other 
necessary  expenses  f' 7, 000.00" 

This  act  would  indicate  that  the  lawmakers  in- 
tended to  pay  the  traveling  exp  nses  of  the  veterinarian, 
both  within  and  without  the  state.  However,  the  Appro- 
priation Act  is  not  controlling  on  that  question.  This 
point  was  discussed  in  State  ex  rel.  Bradshaw  v.  Hackmann, 
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276  Mo.  600,  at  609,  wherein  the  court  saidj 

•So,  again  we  say,  it  is  not  to 
the  appropriation  act  (save  at  tines  as 
a legislative  construction,  persuasive 
in  determining  the  meaning  of  an  other- 
wise obscure  statute)  that  we  must  look, 
but  to  those  statutes  which  created  the 
office  of  Warehouse  Commissioner  and 
which  define  his  duties,  and  the  duties 
of  the  OrRin  Inspection  Department  of 
which  he  is  the  head." 

If  the  duties  of  the  official,  either  by  express 
statute  or  by  implication,  require  such  officer  to  travel 
outside  the  state,  then  suoh  expenses  could  be  paid  from 
the  public  funds  providing  an  appropriation  is  made  there- 
for. 

* Again  in  the  Bradshaw  case,  1.  c.  610,  the  court 
said: 

"Vie  do  not  mean  to  say  that  the  expres- 
sion ’travel  within  the  State’  is  to 
be  regarded  as  a legal  fetich,  or  that 
3uch  a requirement  is  to  be  wholly 
decisive  of  the  liability  of  the  State 
to  pay  traveling  expenses.  It  so 
occurs  here  that  the  statutory  duties 
of  the  Warehouse  Commissioner,  as  at 
present  defined,  are  such  as  in  the 
very  nature  thereof  cannot  entail 
travel  outside  of  the  State.  If, 
however,  the  statutory  duties  of  an 
officer  of  this  State  be  such  as 
require,  or  entail  in  their  proper 
performance,  travel  beyond  the  borders 
of  this  State,  then  such  travel  is  as 
mu ah  a necessary  expense,  for  which 
the  State  would  be  liable,  as  is  travel 
within  the  St;  te." 

In  State  ex  rel.  Lamkin  v.  Haokmann,  275  Mo.  at 
47,  the  question  of  the  payment  of  traveling  expenses 
of  the  state  superintendent  of  sohools  to  a convention 
outside  of  the  state  of  Missouri  was  under  consideration. 
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and  at  1,  c.  53,  the  court  said: 

"The  point  presented  Is  a narrow 
one.  Is  the  State  under  the  law 
which  provides  for  the  duties  of 
the  State  Superintendent  of  Pub- 
lic 3chools  (hereinafter  called 
for  brevity.  Superintendent)  liable 
to  pay  the  traveling  expenses  of 
such  Superintendent,  in our red  under 
the  circumstances  set  forth  in  our 
statement  of  the  caseT  **««**" 

Again  at  1.  c.  57,  the  court  saldt 

* w It  is,  we  think,  necessary 
if  standards  and  efficiency  in  edu- 
cation in  this  State  are  to  be  kept 
abreast  of  the  progress  in  other 
States,  that  the  head  of  the  public 
school  system  should  be  advised  as  to 
what  educators  elsewhere  are  doing. 

Ho  bettor  way  perhaps  for  doing  this 
has  been  devised  than  by  conventions 
and  conferences  of  the  leaders  in 
educational  progress.  That  it  is 
possible  for  the  privilege  of  attend- 
ing such  conventions  at  the  expense 
of  the  State  to  be  abused  is  no  argu- 
ment in  favor  of  entirely  cutting 
off  the  necessary  privilege.  If  it 
is  proper  and  necessary  to  attend 
these  conferences,  some  one  must  be 
vested  by  law  with  the  authority  of 
deciding  upon  the  expediency  of  it. 

We  think  the  question  of  the  neces- 
sity and  expediency  of  incurring  the 
expense  in  issue  for  the  purpose 
mentioned  has  been  by  the  statute 
conferred  on  the  Superintendent  of 
Schools,  and  not  upon  the  State  Auditor. 
If  the  privilege  be  abused  the  people 
exercising  their  political  power  can 
correct  the  abuse  at  the  polls.  * « " 
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In  the  Lankin  case,  supra,  it  will  be  noted  that 
the  st  tute  creating  the  office  of  the  superintendent 
of  schools  did  not,  in  express  language,  authorise  the 
expenditure  of  public  funds  for  travel  outside  of  the 
state  of  Missouri  for  which  the  bill  was  presented. 
However,  in  that  case  it  was  held  that  the  statute  fix- 
ing the  duties  of  the  superintendent  of  schools  contem- 
plated the  necessity  of  the  superintendent  attending 
conventions  either  within  or  without  the  slate  in  order 
to  properly  perform  his  duties. 

As  stated  in  Section  12520,  supra,  the  State 
Veterinarian  is  required  to  devote  all  time  possible  to 
the  investigation  of  the  nature,  causes  and  remedies  of 
diseases  of  domestic  animals,  and  to  cooperate  with  the 
federal  government  in  gathering  and  compiling  helpful 
information  and  statistics  in  relation  to  agriculture. 
Whether  or  not  It  is  necessary  to  go  outside  the  limits 
of  the  state  of  Missouri  to  perform  these  duties,  this 
department  is  not  in  a position  to  state.  If  it  is 
necessary  for  the  State  Veterinarian  to  travel  outside 
of  the  state  of  Missouri  in  the  performance  of  his 
official  duties,  then  with  the  Appropriation  Act  of  1939 
as  it  is,  and  since  said  Section  12548  authorizes  an 
expenditure  for  traveling,  it  would  follow  that  such 
expenditure  would  be  lawful  and  the  payment  therefor 
would  be  authorized. 


CONCLUSION . 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  if  it  is  necessary  for  the  State  Veterinarian 
to  travel  outside  the  state  of  Missouri  for  the  purpose  of 
investigating  the  nature,  oauaes  and  remedies  for  diseases 
of  domestic  animals,  and  in  cooperating  with  the  federal 
government  in  gathering  and  compiling  helpful  information 
and  statistics  in  relation  to  agriculture,  then  such 
veterinarian  may  -be  reimbursed  for  traveling  and  incidental 
expenses  incurred  in  connection  with  such  official  business. 

Respectfully  submitted 


APPROVED* 

TfRE  Y/.  BURTON 

Assistant  Attorney  General 


J.  E.  TA:  LOR 

(Acting)  Attorney  General 
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CRIMINAL  LAW:  Giving  false  information  for  the  purpose 

of  a birth  certificate  Is  a misdemeanor 
and  is  barred  by  the  statute  of  limi- 
tations.   


September  12,  1939 

aft 


Hon.  L.  Cunningham,  Jr. 
Prosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 


Dear  Sir: 


FI  LED  I 

! 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  6th,  1939,  which  reads  as 
follows  s 


"I  would  appreciate  an  opinion  from  your 
office  as  to  whether  there  would  be  any 
criminal  law  violation  in  the  following 
set  of  facts. 

"A  man  and  his  wife  were  divorced  six  or 
seven  years  ago,  three  years  a^o  his  wife 
had  a daughter  and  In  the  birth  certificate 
with  the  Board  of  Health,  she  stated  that 
her  ex-husband  was  the  father  of  the  child. 
Sometime  later  in  a suit  in  the  nature  of 
habeas  corpus  to  determine  the  custody  of 
child  born  during  the  married  life  of  the 
man  and  his  ex-wife,  she  testified  that  the 
man  was  not  the  father  of  the  three  year 
old  daughter  and  stated  that  another  in 
another  county  was  the  father  of  the  child 
and  that  the  birth  certificate  was  false. 

Of  course,  the  proceedings  were  In  the 
Circuit  Court  and  the  testimony  was  taken 
by  the  Court  reporter.  The  man  is  very 
desirous  of  prosecuting  his  ex-wife  for 
her  misstatement  on  the  birth  certificate. 
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however,  I have  been  unable  to  find  any 
law  to  base  such  a prosecution  upon." 


Section  9061  R.  S.  Mo.  1929,  partially  reads  as 
follows  » 


” * # * And  any  other  person  or  persons 

who  shall  violate  any  of  the  provisions  of 
this  article,  or  who  shall  willfully  neglect 
or  refuse  to  perform  any  duties  Imposed  upon 
them  by  the  provisions  of  this  article,  or 
shall  furnish  false  Information  to  a physician, 
undertaker,  midwife,  or  Informant,  for  the 
purpose  of  making  incorrect  certification 
of  births  or  deaths,  shall  be  deemed  guilty 
of  a misdemeanor,  and,  upon  conviction  there- 
of, shall  be  fined  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars.  * * n 


Under  the  above  section,  an  informant^  who  furnishes 
false  Information  to  a physician  in  reference  to  the 
certification  of  a birth,  shall  be  deemed  guilty  of 
a misdemeanor. 

Section  3393  R.  S.  Mo.  1929,  reads  as  follows: 


"No  person  shall  be  prosecuted,  tried  or 
punished  for  any  offense,  other  than  felony, 
or  for  any  fine  or  forfeiture,  unless  the 
Indictment  be  found  or  prosecution  be  Insti- 
tuted within  one  year  after  the  commission 
of  the  offense,  or  Incurring  the  fine  or 
forfeiture. " 


Under  this  section,  and  in  accordance  with  the  state- 
ment of  facts  in  your  request,  prosecution  under  section 
9061,  supra,  will  be  barred  by  the  statute  of  limi- 
tations. After  a careful  research,  the  only  statute 
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under  which  the  ex-wife  could  be  charged  la  section 
3878  R.  S.  Mo.  1929,  which  reads  as  follows: 


"Every  person  who  shall  willfully  and 
corruptly  swear,  testify  or  affirm  false- 
ly to  any  material  matter,  upon  any  oath 
or  affirmation,  or  declaration,  legally 
administered.  In  any  cause,  matter  or 
proceeding,  before  any  court,  tribunal 
or  public  body  or  officer,  and  whoever 
snail  falsely,  by  swearing  or  affirming, 
take  any  oath  prescribed  by  the  Constitu- 
tion of  this  state,  br  any  law  or  ordinance 
thereof,  when  such  oath  shall  be  legally 
administered,  shall  be  deemed  guilty  of 
perjury." 


The  punishment')  under  this  section  is  set  out  in 
section  3879  Rj»  S.  ho.  1929,  which  partially  reads 
as  follows: 


" * * * for  perjury  committed  In  any 

other  case  wherein  the  punishment  is 
not  otherwise  prescribed  by  law,  by  Im- 
prisonment In  the  penitentiary  for  a term 
not  exceeding  seven  years." 


It  is  very  doubtful  that  a conviction  could  be 
nad  under  the  perjury  charge,  and  under  the  state- 
ment of  facts,  as  set  out  in  your  request.  The  evi- 
dence would  be  vary  technical  and  involve  considerable 
medical  testimony,  and  should  conclusively  show  that 
the  ex-wife  committed  perjury  beyond  a reasonable 
doubt.  This , section,  which  is  a felony  section,  would 
be  barrel  under  the  statute  of  limitations,  after  a 
period  of  three  years.  The  statute  would  begin  to  run 
at  the  time  that  the  ex-wife  testified  to  the  false 
testimony  at  the  time  of  the  habeas  corpus  proceed- 
ings. 
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CONCLUSION 


After  a careful  research,  we  find  that  the 
perjury  section  is  the  only  section  under  which  there 
can  possibly  be  a prosecution  under  the  statements  set 
out  in  your  request. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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Dr.  H.  E.  Curry 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Kissouri 


Dear  Dr.  Curry: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"We  are  receiving  many  requests  from 
livestock  owners  wanting  to  know  when 
they  will  receive  state  indemnity  on 
cattle  condemned  on  account  of  react- 
ing to  the  agglutination  test  for 
Bang’s  disease,  under  the  cooperative 
Federal-State  Bang’s  Disease  Control 
program,  after  signing  a waiver  agree- 
ment on  indemnity,  as  per  copy  enclosed. 

"The  Sixtieth  General  Assembly  enacted  a 
law  known  as  House  Bill  667  providing 
for  the  carrying  on  of  Bang’s  disease 
eradication  work  In  cooperation  with  the 
Federal  government  and  authorizing  the 
Commissioner  of  Agriculture  to  certify 
to  claims  for  payment  of  indemnity  on 
cattle  that  were  condemned  on  account  of 
reacting  to  the  agglutination  test.  H0use 
Bill  716,  enacted  by  the  Sixtieth  General 
Assembly,  provides  on  page  10,  section 
12-a,  as  follows: 
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♦Pay  for  diseased  animals 
slaughtered.-^  There  la 
hereby  appropriated  out  of 
the  State  Treasury,  charge- 
able to  the  General  Revenue 
fund  the  sum  of  Ten  Thousand 
Dollars  (§10,000.00)  to  pay 
for  diseased  animals  slaughter- 
ed under  the  provisions  of 
Section  12536 f Inclusive  ac- 
cording to  House  Bill  667  pass- 
ed by  the  Sixtieth  General 
Assembly.* 

"You  will  note  that  Section  12556-f 
of  liouse  Bill  667,  referred  to  in 
Section  12-a  of  House  Bill  716,  pro- 
vides that  the  State  Veterinarian 
may  certify  that  herds  are  Bung’s 
free  when  all  animals  in  the  herd 
have  passed  three  consecutive  clean 
tests  within  the  period  of  a year. 

This  section  does  not  provide  for  the 
payment  of  indemnity;  therefore,  I 
would  greatly  appreciate  it  if  you 
would  give  me  an  opinion  as  to  whether 
I may  lawfully  certify  to  claims  for 
indemnity  on  cattle  condemned  as  re- 
acting to  the  agglutination  test  for 
Bang’s  disease,  under  the  provisions  of 
section  12-a  of  House  Eill  716,  after 
the  owner  has  signed  a waiver  agreement 
on  indemnity." 

Article  X,  Section  19  of  the  Constitution  of 
Missouri  provides  in  part  as  follows i 

*-  * *•  every  such  law,  making  a 

new  appropriation,  or  continuing  or 
reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not 
be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  <-  *" 
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We  can  find  no  Missouri  cases  which  interpret 
this  provision  of  the  Constitution,  but  we  refer  you  to 
the  case  of  State  ex  rel.  Hopkin  v.  King's  County,  52  N. 

Y,  556,  in  which  a New  York  constitutional  provision  almost 
Identical  with  the  one  quoted  above  was  involved.  The 
provision  provided  as  follows* 

"Every  law  which  imposes,  continues 
or  revives  a tax  shall  distinctly 
state  the  tax  and  the  object  to 
which  it  is  to  be  applied;  and  shall 
not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object." 

The  court  said  at  1.  c,  567* 

*«■•»■»  The  Constitution  says  that 
neither  the  tax  nor  the  object  shall 
be  fixed  by  reference  to  any  other 
• law.  The  object  of  the  tax  imposed 
by  this  law  is  fixed  only  by  references 
to  chapter  700  of  the  Laws  of  the  same 
session.  It  is  'to  provide  for  the 
payment  of  the  canal  and  general  fund 
deficiencies  directed  to  be  paid  by  the 
act,  chapter  700  of  the  Laws  of  1872.' 
lhe  provision  is  for  certain  deficiencies 
mentioned  In  the  act  referred  to.  If 
the  act  to  which  reference  Is  made  be 
resorted  to,  reference  to  still  other 
acts,  and  to  a report  of  the  comptroller 
to  the  legislature,  is  necessary  to  as- 
certain the  particular  deficiencies  in- 
tended to  be  provided  for,  and  the  object 
of  the  tax.  There  is  no  attempt,  as  in 
the  act  authorising  the  debt,  to  pre- 
serve the  semblance  of  a compliance  with 
the  Constitution,  by  Incorporating  Into 
the  enactment  a phraseology  somewhat 
resembling  that  of  the  Constitution. 

"The  object  of  the  tax  Is  plainly  and 
clearly  fixed,  or  attempted  to  be  fixed, 
by  a reference  to  other  acts  and  State 
documents.-  There  is  no  escape  from  the 
conclusion  to  which  this  examination 
leads,  and  the  only  safety  is  in  adher- 
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Ing  strictly  and  giving  effect  to 
every  part  of  the  Constitution,  re- 
gulating the  appropriation  of  public 
moneys, md  restraining  and  regulating 
taxation  and  the  debt-creating  power. 

The  power  of  taxation  can  only  be  ex- 
ercised within  the  limits  and  in  the 
forms  prescribed  by  the  Constitution *" 

We  believe  that  the  case  is  apposite  and  is  authority 
for  holding  that  the  appropriation  of  ten  thousand  dollars 
found  in  House  Bill  716,  Section  12a  which  is  to  be  used 
for  diseased  animals  "slaughtered  under  the  provisions  of 
Section  12536f,  Inclusive,  according  to  House  Bill  667 
passed  by  the  Sixtieth  General  Assembly,"  is  not  a proper 
appropriation  because  it  is  necessary  to  look  to  House  Bill 
667  to  ascertain  the  object  of  the  appropriation  and  is, 
therefore,  in  violation  of  Article  X,  Section  19,  of  the 
Constitution  of  Missouri. 


CONCLUSION 

xt  is,  therefore,  the  opinion  of  this  department 
that  the  appropriation  of  ten  thousand  dollars  to  pay  for 
diseased  animals  slaughtered  under  the  provisions  of  Sec- 
tion 12536f,  inclusive,  according  to  House  Bill  667  passed 
by  the  Sixtieth  General  assembly  is  not  a proper  appropria- 
tion because  it  violates  article  X,  Section  19  of  the  Con- 
stitution of  Missouri  which  provides  that  in  an  appropria- 
tion act  it  shall  not  be  sufficient  to  refer  to  any  other 
law  to  fix  the  object  of  such  act. 


Respectfully  submitted. 


ARTHUR  0 * KEEFE, 

Assistant  Attorney  General 

Air  PROVED: 
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AGRICULTURE: 

STATa  VETERINARIAN 


The  State  of  Missouri  has  sufficient  enabling 
: acts  to  Justify  the  Federal  Department  in 

cooperating  with  the  state  in  the  eradication 
of  diseases  of  livestock. 


November  3,  1939 


Dr.  H.  E.  Curry 
State  Veterinarian 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  request- 
ing an  opinion  from  this  department  on  the  following 
question: 


"Does  the  State  of  Missouri  have 
sufficient  laws  to  authorise  it  to 
set  up  a cooperative  program  between 
the  Federal  Government  and  the  3tate 
of  Missouri  for  the  eradication  of 
scabies  in  sheep?" 

In  the  letter  from  the  United  States  Department 
of  Agriculture  which  accompanied  your  request  it  seems 
that  that  department  might  question  the  authority  of  the 
Missouri  Department  of  Agriculture  and  the  State  Veterinarian 
in  enforcing  quarantine  and  other  regulatory  measures  that 
may  be  necessary  in  order  to  carry  out  the  program  for  the 
eradication  of  scabies  in  sheep. 

The  United  States  Department  of  Agriculture,  in 
performing  its  duties  pertaining  to  the  eradication  of 
diseases  of  livestock,  operates  under  the  Act  of  Congress 
of  May  29th,  1864,  which  is  found  in  the  United  States 
Statutes  at  Large,  Volume  23,  page  32,  Section  3.  Sec- 
tion 3 provides  as  follows: 

"Sec.  3.  That  it  shall  be  the  duty 
of  the  Commissioner  of  Agriculture 
to  prepare  such  rules  and  regulations 
as  he  may  deem  necessary  for  the  speedy 
and  effectual  suppression  and  extirpation 
of  said  diseases,  and  to  certify  such 
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rules  and  regulations  to  the  ex- 
ecutive authority  of  each  State 
and  Ter. itory,  and  invite  said 
authorities  to  co-operate  in  the 
execution  and  enforcement  of  this 
act.  Whenever  the  plans  and 
methods  of  the  Commissioner  of 
Agriculture  shall  be  aocepted  by 
any  State  or  Territory  in  which 
pi euro-pneumonia  or  other  contagious , 
infectious,  or  communicable  disease 
is  declared  to  exist,  or  suoh  State 
or  Territory  shall  have  adopted  plans 
and  methods  for  the  suppression  and 
extirpation  of  said  diseases,  and 
such  plans  and  methods  rfhall  be 
accepted  by  the  Commissioner  of 
Agriculture,  and  whenever  the 
governor  of  a State  or  other  proper- 
ly constituted  authorities  signify 
their  readiness  to  cooperate  for 
the  extinction  of  any  contagious, 
infectious,  or  communicable  disease 
in  conformity  with  the  provisions  of 
this  act,  the  Commissioner  of  Agricul- 
ture is  hereby  authorised  to  expend 
so  much  of  the  money  appropriated 
by  this  act  as  may  be  necessary  in 
such  investigations,  and  in  such 
disinfection  and  quarantine  measures 
as  may  be  necessary  to  prevent  tne 
spread  of  the  disease  from  one  State 
or  Territory  into  another." 

By  this  section  of  the  Federal  Act  it  seems  that 
if  the  plans  and  methods  of  the  Commissioner  of  Agricul- 
ture of  the  United  States  are  aocepted  by  a state  or  ter- 
ritory in  which  communicable  diseases  of  animals  exists, 
or  if  a state  adopts  plans  or  methods  for  suppression 
of  such  diseases  and  suoh  plans  are  aocepted  by  the 
Federal  Department,  or  when  the  governor  of  a state  or 
other  proper  authorities  signify  their  readiness  to 
cooperate  with  the  Federal  Department  in  extlnotlng 
these  diseases,  then  the  Federal  Department  is  author- 
ised to  furnish  aid  in  suoh  aots. 
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Looking  to  the  Lews  of  Missouri  on  this  subject 
to  determine  whether  or  not  we  have  such  legislation  as 
would  authorise  the  Federal  Department  to  cooperate  with 
the  Missouri  authorities  in  the  suppression  and  eradi- 
cation of  contagious  diseases  of  animals,  we  find  that 
by  Section  12353,  page  168,  Laws  of  Missouri,  1933,  it 
is  provided} 

"«  « * The  Commissioner  is  hereby 
clothed  with  the  power  of  reason- 
able quarantine  in  relation  to  the 
regulatory  laws  of  the  State  Depart- 
ment of  Agriculture,  and  it  is  fur- 
ther provided  that  the  power  of 
quarantine  in  relation  to  livestock 
diseases  shall  include  poultry,  e *" 

Section  12535,  page  235,  Laws  of  Missouri  1939, 
provides  as  follows} 

"The  Governor  of  Missouri  may,  in 
his  discretion,  order  said  State 
Veterinarian  to  visit  any  State 
or  territory  and  investigate  any 
dangerous  or  infectious  disease, 
including  Bang's  disease,  said  to 
exist  in  any  designated  locality 
in  the  State  named  and  report  to 
the  Governor  the  result  of  said 
investigation,  together  with  such 
suggestions  that  he  may  deem  proper 
and  right.  On  receipt  of  such 
report,  or  any  official  report  of 
the  State  Veterinarian,  the  Governor 
may  call  the  Conxaisaioner  of  Agri- 
cult tire  and  the  State  Veterinary 
Surgeon  together,  and  said  Commis- 
sioner and  said  Veterinary  Surgeon 
may,  if  deemed  wise,  arrange  and 
adjust  such  rules  and  regulations 
as  safety  may  demand  for  the  trans- 
portation of  Livestock  through  or 
into  this  State  from  any  State  or 
territory,  or  any  foreign  country 
or  parts  thereof,  whore  dangerous, 
contagious  or  infectious  diseases. 

Including  Bang's  disease  may  exist. 


Dr.  H.  B.  Gurry 


(4) 


November  3,  1939 


Such  rules  and  reguile  tions  shall 
not  be  In  oontradiotlon  with  con- 
stitutional laws  of  transportation 
and  com  erce,  and  shall  be  subject 
to  the  approval  of  the  Governor. 

The  Governor , on  the  apprcail  of 
such  rules  and  regulations,  shall 
issue  his  proclamation,  scheduling 
and  (Quarantining  against  such  local- 
ities in  which  domestic  animals  may 
be  considered  as  capable  of  convey- 
ing infectious,  contagious  or  com- 
municable diseases,  including  Bang's 
disease  and  prohibit  the  importation 
and  the  unloading  in  this  State  of 
any  livestock  of  the  kind  capable  of 
causing  such  disease,  axoept  under 
the  aforesaid  rules  and  regulations. 

Such  rules  and  regulations,  after 
approval  /tty  the  Governor,  shall  be 
sent  to  all  corporations  or  other 
agencies  doing  the  business  of  trans- 
portation or  conveying  livestock 
through  or  into  the  State  of  Missouri} 
and  any  corporation  or  agency  or 
individuals  who  shall  violate  such 
rules  and  regulations  by  transporting 
prohibited  animals  shall  be  deemed 
guilty  of  a misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined 
not  less  than  a thousand  dollars  nor 
more  than  ten  thousand  dollars  for 
eaoh  and  every  offense,  and  shall  be 
liable  forany  and  all  damages  or  loss 
that  may  be  sustained  by  any  party 
or  parties  by  reason  of  such  importation 
or  transportation!  Provided,  that  in 
no  case  shall  such  corporations  or 
sganciies  (sgenoias)  or  individual  be 
liable  for  any  damages  resulting  from 
the  shipping  of  stook  into  this  State 
which  has  been  inspected  by  the  proper 
authorities  and  a certificate  of  health 
as  to  strae  having  been  given  by  said 
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authorities.  Such  penalty  shall 
be  recovered  In  any  county  in  this 
state  into  or  through  which  such 
stock  is  brought  upon  information 
filed  in  the  Circuit  Court  of  any 
such  County." 

And  Section  12536  at  page  236,  Laws  of  Missouri  1939,  pro- 
vides as  follows} 

"The  Governor,  when  informed  by 
the  Stpte  Veterinarian  that  either 
contagious  pi euro- pneumonia,  rinder- 
pest, foot  and  mouth  disease,  maladle 
du  oolt.  Bang's  disease,  or  any  other 
oontagious  or  infectious  livestock 
disease  has  become  largely  disseminated 
or  epidemic  among  domestic  animals 
throughout  any  municipality  or  geo- 
graphical district  in  this  state,  or 
is  found  to  exist  in  any  herd  or  herds 
in  this  state,  may  oall  the  Commissioner 
of  Agriculture  and  the  State  Veterinarian 
together,  and  said  Commissioner  and  said 
veterinarian  shall,  if  deemed  necessary 
to  eradicate,  or  prevent  the  spread  of 
auoh  disease  formulate  for  the  State 
Veterinarian  and  the  County  Courts 
rules  and  regulations  under  which 
stock  capable  of  oarrying  said  diseases, 
or  any  of  them  ahall  be  permitted  to 
move  to  other  parts  of  the  State)  such 
rules  and  regulations  shall  be  subject 
to  the  approval  of  the  Governor,  who 
thereupon  shall  issue  his  proclamation 
scheduling  and  quarantining  such  local- 
ities, and  forbidding  the  oarrying  or 
transportation  or  moving  of  all  domestic 
animals  of  the  kind  diseased  from  suoh 
municipalities  or  distriot  or  County  to 
another,  or  from  one  premises  to  another, 
or  over  any  public  highway  or  any  lot  or 
ground  not  sufficiently  fenced  to  prevent 
animals  from  going  through  or  from  being 
brought  into  suoh  infected  districts. 
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muni oipall ties  or  counties  except 
in  accordance  with  the  aforesaid 
rules  and  regulations.  The  County 
Court  or  other  legally  substituted 
Court  of  the  County  in  which  such 
infected  locality  or  district  shall 
have  been  quarantined  by  the  Governor, 
shall  be  notified  by  the  State 
Veterinarian,  and  furnished  with 
oopies  of  said  regulations.  Said 
County  Court  shall  thereupon  comply 
with  said  rules  and  regulations,  and 
issue  order  to  the  sheriff  to  assist 
said  State  Veterinarian  in  oarr.  ing 
out  the  provisions  of  the  same." 

Also,  Section  12634,  E.  3.  Misouri  1929,  is  another  aot 
which  pertains  to  the  suppression  and  eradication  of  com- 
municable diseases  among  livestock,  and  it  provides  as 
follows | 


"Whenever  the  state  veterinary 
surgeon  shall  have  sufficient  evi- 
dence to  satisfy  him  that  any  pri- 
vate or  publio  or  corporate  barn, 
or  shed,  or  stock  car,  or  any  pen, 
yard  or  field,  is  infected  and  so 
injudiciously  used  as  to  be  liable 
to  convey  contagious  or  infectious 
disease  to  live  stock,  he  shall 
prescribe  in  writing,  to  the  owner 
or  owners  or  person  or  persons  in 
charge  thereof,  the  most  rapid  of 
the  effective  modes  of  dlsinfeating 
and  cleansing  deemed  necessary,  and 
shall  prohibit,  also  in  writing,  to 
the  owner  or  owners  or  persons  in 
oharge,  the  occupation  by  susceptible 
live  stock  or  the  removal  of  such 
infected  property  as  may  be  movable, 
until  such  disinfection  has  been 
thoroughly  carried  out,  and  that 
the  danger  of  conveying  contagious 
or  infectious  disease  is  removed. 
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Such  cleansing  and  disinfection 
shall  be  at  the  cost  of  the  owner 
or  own  rs,  The  state  veterinary 
surgeon  may  call  for  help  on  the 
county  court  or  legally  substituted 
court , If  necessary,  and  the  oourts 
shall  thereupon  order  the  sheriff 
or  other  officer  to  give  the  assist- 
ance necessary  to  enforce  the  law." 

We  think  that  by  the  foregoing  sections  the  Mis- 
souri lawmakers  have  set  up  and  adopted  plans  and  methods 
for  the  suppression  and  extinction  of  contagious,  infectious 
and  oommunlcable  diseases  among  livestock  in  the  State  of 
Missouri  with  the  view  of  complying  with  the  requirements 
of  said  Section  3 of  the  federal  acts  cited  above. 

While  lection  126b4,  supra,  only  authorises  the 
St t.te  Veterinarian  to  exeroise  jurisdiction  over  premises 
and  property  which  he  may  find  to  be  Infected  with  a 
disease  contagious  to  livestock,  yet  we  think  that  this 
is  an  act  to  enable  and  assist  the  federal  authorities 
to  carry  out  the  provisions  of  said  act  of  Conor ess. 

CONCLUSION. 

Fr  -m  the  foregoing  it  is  the  opinion  of  this 
department  that  if  and  when  the  Coxmolssioner  of  Agricul- 
ture, the  Governor  of  the  State  of  Missouri  and  the  State 
Veterinarian  have  done  those  things  required  by  them  of 
the  seotions  of  the  Missouri  laws  oited  above,  then  the 
State  of  Missouri  has  sufficiently  complied  with  the 
requirements  of  Seotion  3 of  the  Act  of  Congress  dated 
May  29th,  1684,  pertaining  to  the  3ureau  of  Animal  Industry 
and  is  qualified  to  ask  for  the  federal  aid  provided  for  in 
said  Section  3. 


Respectfully  submitted 


APPROVED* 


TYRE  W.  BURTON 

Assistant  Attorney  General 


(Acting)  Attorney  General 


TW  :DA 


AGRICULTURE! 
DISEASED  CATTLE: 
STATE'S  LIABILITY 
FOR  PAYMENT: 


Contract  between  owner  of  cattle  and  with  the 
federal  and  state  department  does  not  obligate 
the  State  of  Missouri  to  pay  for  cattle  infected 
with  Bang's  Disease  which  are  destroyed  pursuant 
to  such  contract.  


November  9,  1939 


Dr.  H.  E.  Curry 
State  Veterinarian 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  which 
is  as  follows: 

"inclosed  please  find  copy  of  memo- 
randum of  agreement  for  the  carrying 
on  of  cooperative  work  of  control  and 
eradif ication  of  Bang's  disease  of  . 
cattle  in  Missouri,  signed  by  Dr. 

John  R.  Mohler,  Chief  of  the  United 
States  Bureau  of  Animal  Industry  and 
by  me  as  cooperating  state  official. 

"At  the  time  th.  s agreement  was  signed 
the  Federal  Government  was  paying  all 
indemnity  on  animals  reacting  to  the 
test  for  Bang's  disease.  This  plan 
was  changed,  effective  May  1,  1939  when 
congress  enacted  a proviso  whereby  the 
Federal  Government  would  not  pay  in- 
demnity in  excess  of  the  amount  paid 
by  the  state,  county  or  municipality 
and  as  we  do  not  have  any  proviso  for 
the  paying  of  indemnity  in  the  State 
of  Missouri,  the  Federal  Government 
discontinued  the  payment  of  indemnity 
on  reacting  cattle,  effective  May  1, 

1939.  Since  that  time,  owners  of 
animals  tested  have  signed  a waiver 
agreement  as  per  copy  inclosed  and 
you  will  note  that  the  waiver  agreement 
provides  that  payment  cannot  be  made  by 
the  Federal  Government  unless  the  state 
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* • 

pays  indemnity  within  two  years  from 
the  date  of  appraisal  of  reactor 
cattle.  This  has  caused  us  to  onder 
whether  there  is  any  liability  on  the 
part  of  the  state  and  also  whether 
the  memorandum  of  agreement  signed 
by  me  as  cooperative  official  for  the 
State  of  Missouri  contains  anything 
that  might  obligate  the  state  to  pay 
indemnity  on  reactor  cattle. 

"1  would  greatly  appreciate  it  if  you 
would  let  us  have  an  opinion  on  this 
question." 

Included  with  your  request  is  a form  of  an 
Indemnity  waiver  which  is  as  follows: 

"The  Acts  of  Congress  which  provide 
funds  for  the  payment  of  indemnities 
on  oattle  that  have  reacted  to  the 
test  in  our  cooperative  Bang's 
disease  elimination  work  and  are 
slaughtered  after  June  30,  1939, 
provide  that  Federal  payments  oannot 
be  made  unless  the  State  also  pays 
indemnity,  within  two  years  from 
the  date  of  appraisal  of  roaotor 
cattle. 

"In  accordance  with  the  above,  I 
hereby  waive  claim  to  any  indemnities 
for  the  slaughter  of  my  reactors  to 
this  one  test  unless  the  State  also 
pays  indemnity* 


Owner's  Signature 


U.  3.  Sureeu  ol  Animal  industry." 

Also,  with  your  request  is  a form  of  memorandum 
agreement  referred  to  in  the  letter  whlah  agreement  is  as 
follows i 
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"UNITED  STATES  DE.  ARTfcENT  OP  AGRI- 
CULTUi  E,  BUREAU  OF  ANIMAL  INDUSTRY 


7/14/  1954 

"MEMORANDUM  OF  AGIlEEMENT  REGARDING  THE 
BLOOD  TESTING  OF  CATTLE  FOR  BANG’S 
DI3AA8E  IN  THx.  STATE  OF  MI  SOURI  BY 
COOPERATION  BETWEEN  THE  ST  TE  OF  MIS- 
SOURI AND  THE  BUREAU  OF  ANIMAL  INDUSTRY 
OF  THE  UNITED  STATES  DEPARTMENT  OF  AGRI- 
CULTURE. 


"A.  The  Bureau  of  Animal  Industry  of 
the  United  States  Department  of  Agri- 
culture agrees* 

*1.  To  detail  a competent  veterinary 
Inspector  to  be  known  as  tie  Inspector 
in  cnarge  of  the  bureau. 

"2.  To  detail  additional  veterinary 
inspectors  and  employ  other  neoessary 
personnel  to  the  extent  of  the  means 
at  hand. 

"3.  To  pay  the  salaries  of  bureau 
inspectors  and  suoh  traveling  expenses 
as  are  incurred  under  bureau  instructions 
and  authorised  by  the  fiscal  regulations 
of  the  United  States  Department  of  Agri- 
culture . 

"4^  To  furnish  the  neoessary  blank 
forms  and  supplies  for  conducting  this 
work,  if  not  suppled  ^7  the  State. 

"5.  To  pay  indemnity  for  cattle  slaughter- 
ed on  account  of  reacting  to  the  blood 
test  for  Bang’s  disease,  in  accordance 
with  tlie  regulations  of  the  United  States 
Department  of  agriculture. 
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"b.  The  State  Agrees: 

*1.  To  eooperate  In  Bang's  disease 
work  in  providing  laboratory  facilities 
and  personnel  for  the  operation  of  same 
and  field  personnel  to  the  extent 
permitted  by  means  available, 

*2,  To  enforce  State  regulations 
governing  the  handling  of  herds  of 
cattle  under  supervision  for  the  de- 
tection of  Bang's  disease* 

"c.  The  State  and  the  Bureau  of  Ani- 
mal Industry  agree: 

"1.  That  Bang's  disease  work  shall  be 
cooperative. 

■2*  That  the  inspector  in  charge  of 
the  work  for  the  Bureau  of  Animal 
Industry  shall  confer  with  the  proper 
State  official  at  frequent  intervals 
with  a view  of  improving  methods  of 
this  work. 

”3.  That  all  ah art a and  other  reports 
shall  be  rendered  in  accordance  with 
instructions  of  the  inspector  in  charge  - 
and  the  proper  livestock  official. 

(Signed)  J.  R«  Mohler 
Chief  of  the  Bureau  of 
Animal  Industry,  U*  S. 
Department  of  Agriculture* 

(Signed)  H*  a*  Curry 
State  Veterinarian  of  the 
State  of  Missouri" 

Both  the  indemnity  waiver  and  the  memorandum 
agreement  seem  to  be  in  plain  language  and*  therefore* 
it  is  not  necessary  to  attempt  to  give  them  any  other 
construction  than  what  they  really  are* 

In  the  case  of  State  ex  rel.  National  life  Ins* 
Co*  v*  Allen  et  al.  , 256  S*  W*  737,  739,  the  court,  in 
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considering  the  rule  on  construction  of  contracts,  said: 

"2.  It  is  a cardinal  rule  of  con- 
struction that  when  the  language  is 
plain  there  can  be  no  construction 
beoause  there  is  nothing  to  oonstrue. 


In  Blanks  Bro.  Realty  Co.  v.  American  Surety  Co., 
247  3.  W.  797,  801,  the  court  stated  the  rule  as  follows: 

"*  * * * Courts  cannot  write  pro- 
visions into  contracts  not  written 
by  the  parties  to  them.  They  can 
only  enforce  agreements  as  written.* 

Referring  back  to  the  memoranda:  and  to  the  agree- 
ment between  the  owner  of  the  livestock  and  the  federal 
agenoy,  we  do  not  find  any  indication  in  these  Instruments 
of  an  intention  to  make  the  3tate  of  Missouri  liable  for 
the  payment  of  stock  which  may  be  slaughtered  pursuant  to 
these  agreements. 

Even  if  the  contracts  attempted  to  make  the  State 
of  Missouri  liable,  it  would  not  be  binding  on  the  state 
without  some  act  of  the  legislature  authorising  same  and 
an  appropriation  by  the  lawmakers  to  pay  for  such  obli- 
gation. Our  examination  of  the  laws  and  of  the  appro- 
priation for  the  Sixtieth  General  Assembly  reveals  that 
no  such  provisions  were  made. 

CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department 
that  the  State  of  Missouri  has  no  liability  unuer  the  agree- 
ments which  you  have  submitted,  and  that  it  is  not  obligated 
to  pay  any  Indemnity  on  reactor  oattle  which  may  be  slaughter- 
ed under  such  agreements. 


APPROVED: 


Respectfully  submitted 


TYRE  W.  BURTON 

W.  J.  3UkJii£  Assistant  Attorney  General 

(Acting)  Attorney  General 


TWB:DA 


LICENSE : 
MERCHANTS : 


The  legislature  has  determined  that  the  license 
required  "begins"  on  the  date  when  the  county  col* 
lector  approves  the  bond  and  grants  the  license, 
and  that  said  license  ends  twelve  months  there- 
after . 


Januury  b,  lyoW 


Mr.  Cleorge  0.  balton 
Collector  of  Marion  County 
Hannibal,  Missouri 


Sear  Sir* 


Your  request  for  our  opinion  dated  November  14, 
1939,  is  as  follows t 


"It  has  been  quite  confusing  to  me  to 
determine  what  power  or  authority,  or 
who  is  to  determine  when  a merchant's 
or  manufacturer' s license  begins  and 
when  it  inds.  It  is  my  understanding 
it  has  been  the  practice  or  precedent 
in  the  Counties  for  the  Collector  to 
determ’ne  when  the  license  should  berin 
and  e nd,  and  sometime  it  is  decided  by 
the  county  courts  by  court  order  when 
this  license  anouid  be^ln  anu  enu,  will 
you  please  advise  me  as  to  tills  uatter 
at  your  earliest  convenience?" 


It  is  assumed  that  the  license  to  which  you  refer  is 
the  license  required  In  connection  with  the  ad  valorem  tax 
on  merchandise  of  merchants. 

The  legislature  has  determined  that  said  license  begins 
on  the  date  the  collector  approves  the  bond  given  to  guarantee 
payment  of  said  tax,  and  ends  twelve  months  ft  ereafter,  as 
will  appear  from  the  following. 

Section  10077  R.  S.  Mo.  1929,  Mo.  Stat.  Ann.  page  8063, 
provides  that  said  tax  shall  be  paid. 

Section  10076  R.  S.  Mo.  1J29,  Mo.  ^tat.  Ann.  age  8062, 
requires  said  license. 
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Section  10078  R.  3.  Mo.  1929.  as  amended  Lavs  of  Missouri 
1935.  page  407.  Mo.  Stat.  Ann,  pages  8063-8070.  provides* 


"Any  person,  corporation  or  copartnership 
of  persons  applying  for  a license  to  vend 
merchandise  shall,  before  he  or  they  shall 
receive  such  license , ejidc^te  a bond  to 
the  state,  with  good  ana  sufficient  surety, 
conditioned  that  lie  will,  on  or  before  the 
first  day  of  January  next  following,  pay 
to  the  collector  of  the  proper  county  the 
tax  due  upon  such  license;  which  bond  shall 
be  approved  by  the  collector,  and  Ms  approv- 
al indorsed  thereon.* 


Section  10084,  H.  S.  Mo.  1929,  Mo.  Stat.  Ann.  page  8067 
provides  that  the  county  clerk  shall  issue  (to  the  collector. 
Section  10085,  h.  S.  Mo.  1929,  Mo.  Stat.  Ann.  page  8066) 
blank  licenses  at  the  direction  of  the  county  court,  and 
provides  that  the  authority  of  the  license  shall  extend  "for 
twelve  months". 

Section  10093,  K.  S.  Mo.  1929,  Mo.  Stat.  Ann.  page  8070, 
in  part  provides  * 


"dach  collector,  at  each  regular  term 
of  the  county  court,  shall  return  on  oath* 
First,  all  blank  licenses  not  granted  by 
him;  second,  a list  of  all  licenses  granted 
by  him  and  not  before  accounted  for,  show- 
ing * « * the  comnenceoient  and  termination 
of  each  license  granted  by  him." 


The  statutory  provisions  above  cited  and  quoted  have  this 
effect*  The  county  clerk  must,  at  the  direction  of  the  county 
court,  is^ue  blank  licenses  to  the  collector.  Said  license 
must  be  obtained  by  merchants  from  the  collector.  Put  befor^ 
a merchant  can  obtain  said  license,  he  must  furnish  a bond. 

It  is  the  duty  of  the  collector  to  approve  or  disapprove  said 
bond.  Inasmuch  as  the  collector  has  no  legal  authority  to 
issue  said  license  until  he  has  approved  said  bond,  the  license 
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can  not  begin  until  the  bond  is  approved;  the  license  does 
begirt  on  the  day  when  the  bond  is  approved.  The  collector 
should  illl  in  the  blank  license  accordingly. 

As  a general  illustration x If  a license  becomes 
effective  on  February  first,  the  bond  makes  certain  the  payment 
of  the  tax  on  the  following  January  first.  On  the  following 
February  first,  a bond  makes  certain  the  payment  of  the  tax 
on  the  following  January  first. 


CONCLUSION 


In  our  opinion,  the  lerislature  has  determined  that  the 
license  (reqxiired  by  Section  10076  R.  S.  Mo.  1929,  Mo.  Stat. 
Ann.  page  8062)  "begins"  on  the  date  when  the  county  collector 
approves  the  bond  (required  by  Section  10078  R.  S.  Mo.  1929, 
as  amended  Laws  of  Missouri  1935,  page  407,  Mo.  stat.  Ann. 
pages  8063-6070)  and  grants  the  license,  and  that  a^id  license 
ends  twelve  months  thereafter. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  Oeneral 


A? PROVED: 


v.  j.  mil. 

(Acting)  attorney  General 
EHxRT 


PKniLlMIMAHY  isXAiHWATIOH : 


Plea  of  not  guilty  in  a justice  court 
is  not  a waiver. 


January  24,  1939 


Ur.  Donald  B.  Dawson 
Attorney  at  Law 
Bates  County 
Butlei , Missouri 


Dear  Sir* 


We  have  your  request  of  January  10th  for  an  opinion 
as  to  whether  or  not  a plea  of  not  guilty  entered  in  the 
justice  court  to  a complaint  charging  a felony  constitutes 
a waiver  of  a piAlmlnary  hearing. 

The  duty  of  a Justice  at  a preliminary  hearing  is 
to  determine  two  things;  first,  whether  a felony  has  been 
committed,  and  second,  whether  there  is  prob  bie  cause  to 
believe  the  defendant  guilty  thereof.  Section  3483  ft.  S. 
Mo.  1929.  In  discharging  these  duties,  it  is  necessary 
for  the  Justice  to  ascertain  whether  or  not  a felony 
has  been  cosmiltted.  It  is  now  well  established  In  this 
state  that  the  commission  of  a felony  can  not  be  estab- 
lished solely  by  a confession  of  the  defendant.  State 
vs.  Bowan  294  Mo.  245,  243  S.  W.  110.  It  therefore 
follows  that  even  a plea  of  guilty  in  the  justice  court 
to  a felony  complaint  would  not  be  sufficient  for  the 
justice  to  find  that  a felony  had  been  ccssnitted. 

A preliminary  hearing  may  be  waived  by  entering  a 
plea  of  not  guilty  in  the  circuit  court.  State  vs.  Batson 
96  S.  W.  (2d)  384,  State  vs.  McKinley  111  S.  V.  (2d)  115. 
The  reason  for  this  rule  is  that  a preliminary  hearing 
goes  orly  to  the  regularity  of  the  proceedings,  #ilch 
matter  is  waived  when  the  defendant  fails  to  file  motion 
to  quash  on  that  ground  and  enters  a plea  of  not  guilty 
in  the  circuit  court. 

Since  our  law  relating  to  preliminary  examinations 
does  not  require  a plea  of  guilty,  or  not  guilty,  such  a 
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plea  would  appear  to  be  surplusage,  and  of  no  binding  e feet 
on  the  defendant  In  the  justice  court*  This  1 s apparent 
when  it  is  considered  that  the  justice  has  no  authority  to 
determine  the  guilt  of  the  defendant  charged  with  a felony. 
Y/hen  a defendant  in  Justice  court  is  not  guilty  of  the 
felony  charged,  his  only  defense  is  a plea  in  the  negative— 
that  there  is  no  probable  cause  to  believe  him  guilty  of 
the  felony  charged.  It  would  appear  that  State  vs.  Lang- 
ford 293  Mo.  436,  240  S.  \Y.  167  attempts  to  lay  down  the 
rule  that  a plea  of  not  guilty  in  the  Justice  court  con- 
stituted a waiver  of  a preliminary  hearing.  The  writer  of 
that  opinion  failed  to  distinguish  between  the  duties  of 
a justice  at  a preliminary  hearing,  and  the  duty  Imposed 
upon  the  circuit  court  in  the  trial  of  the  case.  In  the 
former,  the  duty  of  the  Justice  is  to  determine  whether  a 
felony  has  been  committed,  and  whether  there  is  probable 
cause  to  believe  the  prisoner  guilty  thereof,  while  in  the 
circuit  court  the  only  pleas  authorized  by  law  are  one  of 
not  guilty,  or  a plea  of  guilty,  and  the  principal  issue 
to  be  determined  by  the  circuit  court  is  the  guilt  or 
innocence  of  the  defendant.  In  the  Lan0ford  case  240  S.  VY. 
169,  Division  No.  2 saidt 


"It  is  evident  from  these  ruling  s 
that  the  effect  of  the  plea  of  the 
general  issue  is  the  same  whether 
made  before  the  justice  or  in  the 
trial  court.  There  is  even  more 
reason  why  this  plea  may  be  regarded 
as  more  effective  before  the  examin- 
ing tribunal  than  before  the  trial 
court.  Before  the  former,  the  de- 
termination of  the  guilt  or  innocence 
of  the  accused  not  being  In  question, 
a plea  in  regard  thereto  is  not  re- 
quired, and  has  no  proper  place  in 
the  proceeding,  but,  if  voluntarily 
entered,  it  cannot  be  otherwise  con- 
strued than  as  an  admission  by  the 
accused  of  the  probable  grounds  for 
the  proceeding  for  the  urpose  of 
the  case.  It  was  so  held  in  State 
▼.  Rltty,  25  Ohio  St.  562,  in  which 
one  brought  before  a justice  of  the 
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peace  for  a preliminary  examination 
was  held*  notwithstanding  he  pleaded 
not  guilty*  to  have  waived  an  exami- 
nation of  witnesses  to  sustain  the 
charge*  and  to  have  submitted  to  be 
bound  over  without  the  examination. 
This  holding  was  on  the  ground  that 
a plea  of  not  guilty  in  a case  of 
this  kind  is  analogous  to  the  plea 
of  nolo  contendere  at  common  law* 
and  like  a demurrer*  admits  the  charge 
for  the  purpose  of  the  case.” 


It  will  be  noted  that  the  opinion  in  the  Langford  case, 
above  quoted,  relies  principally  upon  an  Ohio  decision 
(State  vs.  Kitty).  Thereafter  Division  No.  2 of  the 
Supreme  Court  in  an  opinion  by  Allison*  J.,  in  State  vs. 
Nichols  49  S.  W.  (2d)  14*  l.c.  19  had  occasion  to  cors.ent 
upon  the  holding  in  the  Ohio  case  (State  vs.  iLitty),  and 
said* 


"The  other  decision  cited  in  the  con- 
curring opinion  in  the  Flannery  Case 
is  State  v.  Kitty,  23  Ohio  St.  562, 
which  is  clearly  not  in  point.  There, 
there  was  a complaint,  and  the  defen- 
dants ’pleaded  not  guilty,’  ’waived 
an  examination,*  and  were  bound  over 
to  the  probate  court.  In  the  latter 
court  they  moved  to  quash  the  informa- 
tion filed  because  the  justice  had 
not  'inquired  into  the  complaint’  be- 
fore bonding  them  over.  The  motion 
was  sustained,  but  the  Ohio  Supreme 
Court  held  this  ruling  erroneous* 
which  we  should  say  was  obviously 
correct." 


It  therefore  appears  that  2py  subsequent  decisions, 
the  Supreme  Court  has  repudiated  the  holding  in  the  Lang- 
ford case  Insofar  as  it  relies  and  is  based  upon  State  vs. 
Kitty. 
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CONCLUSION 


•*-t  Is,  therefore,  the  opinion  of  this  office  that 
a plea  of  "not  guilty  entered  in  the  Justice  court  to 
a complaint  charging  a felony  is  not  a waiver  of  the 
preliminary  hearing,  and  that  the  rule  so  attempted 
to  be  ani  ounced  in  State  vs.  1*angford  to  the  contrary 
would  not  longer  by  followed  by  the  Supreme  Court, 


Respectfully  submitted. 


FRANKLIN  Li.  K LAGAN 
Assistant  Attorney  General 


APr  ROVED* 


'C'OVEi^  a.  lu^IOT 

(Acting)  Attorney  General 
FLR:RT 


PEDDLERS:  Trucks  selling  groceries  from  house  to  house  to 

individuals,  deemed  peddlers;  if  orders  are  taken 
and  goods  delivered  later  they  are  not  peddlers. 


January  31,  1939 


Honorable  i one Id  b.  Dawson 
prosecuting  attorney 
Dates  County 
Butler,  Missouri 


Dear  oir: 


This  office  is  in  receipt  of  your  letter  of 
January  16th,  wherein  you  make  the  following  request: 


would  like  to  re quest  your 
opinion  on  the  provisions  of 
Chapter  96,  Revised  statutes  of 
Missouri  for  1929,  pertaining  to 
peddlers  and  the  license  required 
of  one  who  operates  as  a peddler. 

A number  of  merchants  here  in  bates 
County  have  complained  that  two 
or  three  concerns  operating  in  an 
adjoining  county  are  sending 
grocery  trucks  over  here  into  Bates 
County  and  selling  to  the  farmers 
on  a regularly  established  daily 
route.  I wrote  to  two  of  the  con- 
cerns complained  of  and  talked  with 
some  of  the  pa; ties  today  in  my 
office.  The  officials  of  the  concern 
I talked  with  stated  that  they  were 
engaged  in  operating  a truck  and  in 
the  selling  of  general  grocery  sup- 
plies and  general  merchandise  over 
regular  routes  running  throughout  the 
country  in  bates  and  surrounding 
counties.  This  truck  operates  on 
a regular  route  each  day  and  the 
sales  are  made  to  any  party  v/ho  wants 
to  buy.  Iso,  the  operators  of  trucks 
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are  authorized  to  take  orders  for 
future  delivery.  Che  orders  are, 
of  course,  filled  by  the  parent  store 
which  is  located  in  --rchle,  Missouri, 
'ihis  concern  that  1 talked  with  took 
the  position  that  the  pedalers  lav/ 
in  the  state  is  a very  old  and  ob- 
solete enactment  and  in  view  of  the 
modern  conditions  pertaining  to  the 
selling  of  merchandise  from  trucks 
and  in  view  of  the  wide  spreading 
use  of  this  method  of  selling  the 
law  was  no  longer  in  effect.  One 
of  the  officials  of  the  concern  in- 
formed me  that  he  had  been  in  Jeffer- 
son City  and  had  found  that  it  was 
not  necessary  to  secure  a peddlers 
license.  In  order  to  clear  this 
matter  up,  I felt  It  advisable  to 
ask  your  opinion  on  Chapter  96. 

"You  can  readily  understand  the 
objections  which  are  made  by  Bates 
County  merchants  to  a concern  which 
has  Its  place  of  business  in  Cass 
Bounty  and  comes  into  Bates  and  sells 
to  the  farmers  who  should  be  spend- 
ing their  money  here  in  Bates  County. 
a large  number  of  smaller  grocery 
stores  are  unable,  financially  to 
operate  a fleet  of  trucks  and  yet  are 
absolutely  dependent  upon  the  farmers 
in  their  trade  territory,  ‘hen  these 
Cass  County  trucks  are  able  to  sell 
the  farmers  all  of  their  grocery 
supplies  and  when  they  come  on  regular 
days  and  carry  a complete  line  of 
groceries  it  makes  it  very  difficult 
for  the  Bates  County  merchants  to 
compete  with  them. 

"I  have  taken  the  position  that  the 
provisions  of  chapter  96  are  still  good 
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law  and  that  any  concern  who  sells 
groceries  and  other  merchandise 
throughout  the  country  Is  liable  to 
pay  a peddlers  license," 

for  convenience  we  have  quoted  your  letter  In  full. 

On  *:ay  10,  1937,  this  Department  rendered  an  opinion 
to  Honorable  hlchard  H.  husser,  Prosecuting  Attorney  of  Johnson 
County,  i.  copy  of  said  opinion  Is  enclosed  for  the  reason 
that  It  contains  many  citations  with  reference  to  "peddlers," 
"itinerant  mereijants"  and  others,  which  makes  it  unnecessary 
to  requote  the  same  In  this  opinion  to  you. 

Your  question  relates  to  the  construction  of  section 
13312,  R.  o.  iv*o.  1929,  which  is  as  follows: 

"Whoever  shall  deal  in  the  selling 
of  patents,  patent  rights,  patent 
or  other  medicines,  lightning  rods, 
goods,  wares  or  merchandise,  except 
pianos,  organs,  sewing  machines, 
books,  charts,  maps  and  stationery, 
agricultural  and  horticultural 
products,  including  milk,  butter, 
eggs,  cheese,  by  going  about  from 
place  to  place  to  sell  the  same,  is 
declared  to  be  a peddler* " 

applying  this  section  to  the  facte:  "a  number  of 
merchants  here  in  Bates  County  have  complained  that  two  or 
three  concerns  operating  in  an  adjoining  county  are  sending 
grocery  trucks  over  here  into  Bates  County  and  selling  to 
the  farmers  on  a regularly  established  daily  route." , we 
assume  that  they  are  selling  to  the  farmers,  groceries 
which  would  be  termed  under  the  statute  as  "wares  or  merchan- 
dise." ihls  manner  of  operating  appears  to  be  clearly 

within  the  statute,  and  as  stated  in  State  v*  holmes,  62 
wo.  >qpp.  178,  wherein  the  court  said: 

"One  who  goes  from  place  to  place 
and  sells  kitchen  cabinets  (merchan- 
dise) which  are  manufactured  by  him 
in  this  State,  is  a peddler  and  is 
required  to  have  a license." 
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therefore,  we  think  the  action  of  the  grocery 
trucks  constitutes  them  peddlers  within  the  meaning  of 
the  statute. 


With  reference  to  that  portion  of  your  letter 
which  states: 

"Also,  the  operators  of  trucks  are 
authorised  to  take  orders  for 
future  delivery,  'fhe  orders  are, 
of  course,  filled  by  the  parent 
store  which  is  located  in  Archie, 

Missouri. ", 

it  was  held  in  the  case  of  ^tate  v.  Hoffman,  50  Ao.  ^pp. 
585,  that  orders  taken  from  samples  and  later  the  goods  are 
made  up  according  to  the  samples  and  sent  or  shipped  to 
the  customer,  that  the  same  does  not  constitute  peddling. 

• e are,  therefore,  of  the  opinion  that  if  only 
orders  are  taken  by  the  grocery  trucks  and  the  groceries 
delivered  later,  that  the  same  does  not  constitute  peddling 
ithln  the  meaning  of  lection  13312,  supra.  We  agree 
with  your  statement  that  the  provisions  of  Chapter  96, 
h.  ho.  1929,  are  still  in  full  force  and  effect  and  it 
was  the  purpose  of  the  chapter  and  the  statutes  thereunder 
to  regulate  peddling  in  the  ^tate  of  -J.ssouri,  and  we  know 
of  no  later  statute  which  makes  said  chapter  obsolete  or 
in  anywise  cause  the  officials  of  the  county  to  disregard 
the  enforcement  of  same. 


Respectfully  submitted, 

Ol  LIVhK  W.  NOLAN 
Assistant  Attorney-General 

OWN  l KG 
akkROVKDx 


COVKLL  K.  HKWITT 

(acting)  attorney-General 


CRIMINAL  LAW:  Validity  of  warrant  of  arrest  immaterial  after 
conviction. 


March  21,  1959 


Mr.  Donald  B.  Lawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 


led! 


Dear  Mr.  Dawson t 


We  hare  your  request  of  March  16th  for  an  opinion 
as  to  the  legality  of  the  return  made  on  a warrant  of 
arrest  issued  in  Bates  County  where  the  defendant  was 
arrested  in  Jackson  County.  It  appears  that  the  defendant 
was  arrested  in  Jackson  County  and  was  placed  in  jail 
in  Bates  County  for  an  offense  committed  in  Bates  County. 
Subsequent  thereto,  a warrant  was  issued  for  the  arrest 
of  the  defendant,  and  the  sheriff  made  a return  that  he 
had  served  the  warrant  in  Jackson  County,  when  as  a matter 
of  fact,  the  defendant  was  then  in  jail  and  at  no  time 
had  the  warrant  been  endorsed  and  certified  by  the  county 
clerk  of  Bates  County.  It  also  appears  from  your  letter 
that  the  d efendant  waived  a preliminary  hearing  and  has 
subsequently  been  tried  in  the  circuit  court,  and  is  now 
under  sentence  of  four  years  in  the  penitentiary,  but  that 
one  of  the  assignments  in  the  motion  for  new  trial  alleges 
that  the  warrant  for  defenuant's  arrest  was  void  and  that 
the  defendant  was  improperly  arrested  and  illegally  held. 

The  legality  of  an  arrest  is  determined  from  the 
particular  facts  In  the  case  and  the  ultimate  question  is, 
did  the  officer  have  the  authority  to  make  the  arrest? 
State  vs.  Padgett  289  S.  W.  954. 

It  ap  ears  that  the  arrest  of  the  defendant  on  a 
felony  charge  is  now  immaterial.  We  may  assume  that  the 
warrant  was  void,  and  that  the  case  stands  as  though  no 
warrant  was  ever  issued.  It  is  of  no  consequence  now  for 
at  least  three  reasons  * 

(1)  no  warrant  is  necessary  for  the  arrest  of 
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a felon  , Section  3492,  R.  S.  Mo.  1929; 

(2)  any  person  arrested  without  a warrant  may 
be  legally  held  for  twenty  (20)  hours. 
Section  3952,  R.  S.  Mo.  1929; 

(3)  the  defenu&nt  was  accorded  a preliminary 
hearing  and  waived  it,  and  since  that  time 
his  detention  has  been  under  and  by  virtue 
of  a commitment  by  the  Justice  of  the  peace. 
Section  3483  It.  S.  Mo.  1929. 


We  have  carefully  examined  Stubbs  vs.  Mulholland 
168  Mo.  47,  and  State  vs.  Doley  121  M..  591,  and  find 
that  neither  are  in  point  on  this  matter.  In  the  Stubba 
case,  the  court  merely  held  that  an  arrest  under  an 
invalid  warrant  is  evidence  of  malice  in  an  action  for 
malicious  prosecution.  In  the  Doley  case,  the  court 
merely  held  that  a warrant  Issued  in  Lafayette  County 
could  not  be  served  in  Saline  County  without  an  endorse- 
ment thereon  by  either  the  county  clerk  of  I«afayette 
County,  or  by  a magistrate  in  Saline  County.  The  court 
also  held  that  the  officers  had  no  right  to  seise  certain 
horses  under  a warrant  to  arrest  one  Price. 


It  is,  therefore,  the  opinion  of  this  office  that 
the  question  of  defendant's  arrest  is  now  lssnaterial  since 
the  defendant  Is  telng  held  under  and  by  virtue  of  first, 
a commitment  Issued  by  the  justice  of  the  peace  and  second, 
under  a conviction  in  the  circuit  court. 


Respectfully  submitted. 


HudiiJjIu  hj-JiAiAli 

Ai'rROVDDx  assistant  attorney  General 


T.  -.V  WYLGli 

(Acting)  Attorney  General 

F.iJl:RT 


SCHOOLS:  Appropriations  Tor  State  Teachers  Colleges* 


april  25th,  1939* 


\ P 1 

Honorable  Delmar  Call, 

J5ta  e Seriate, 

Jefferson  City,  Mssouri, 

Dear  Senator : 

Y:e  have  your  letter  of  April  21, 
last  which  reads  as  follows: 

"Pursuant  to  our  conver- 
sation oi  a lew  days  ago, 

I an;  writing  to  request 
an  opinion  of  the  Attorney 
General  relative  to  the 
appropriation  for  teachers 
colleges  in  the  State  of 
Kissourl, 


In  so  far  as  the  information 
I have  at  hand  these  appro- 
priations could  be  made  ;roni 
the  fund  provided  by  the  one- 
thlrd  appropriation  of  general 
revenue  to  the  free  school 
fund,  and  I would  like  to  have 
a definite  opinion  as  to  whether  or 
not  under  the  existing  statutes 
this  could  be  taken  iroc;  that 
fund.," 
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In  answer  to  your  question, 
beg  to  say  that  the  Constitution  of  the 
State  of  Missouri,  section  6,  article  11,  created 
a public  school  fund  derived  from  the  various 
sources  set  forth  in  said  section,  -‘■'his  section 
further  provides  as  follows: 

"«•****  the  annual 
income  of  which  fund,  to- 
gether with  so  much  of  the 
ordinary  revenue  of  The 
- :a  te  as  may  be  "by  law  set 
apar'i  *" or  that  purpose. 

.hall  be  faithfully  appro- 
priated  for  establishing  and 
maintaining  the  free  public 
schools  and  the  otate  Univer- 
sity in  this  article  provided 
for,  and  for  no  other  uses 
or  purposes  whatsoever." 

section  7,  of  the  Constitution  pro- 
vides that  no  less  than  twenty-five  percent  (25;o) 
of  the  state  revenue  shall  be  set  apart  and  ap- 
plied annually  to  the  support  of  public  schools. 

Section  9712  K.  Mo.,  1929,  is  a 
legislative  declaration  by  way  of  repetition  of 
Section  6 of  the  Constitution,  section  9712, 
however,  winds  up  as  follows: 

* together  with  not 
less  than  twenty- five  per  cent 
of  the  state  revenue,  shall 
be  applied  annually  to  the 
support  of  the  public  schools 
provided  for  in  this  chapter, 
to  be  apportioned  as  Iherein- 
after  provided. 
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j.he  "chapter"  referred  to  Is  Chapter 
67  of  the  present  revised  statutes,  and  which 
chapter  as  a part  thereof  contains  article  18 
relating  to  the  setup  and  operation  of  the  -tate 
Teachers  College,  Hence,  It  Is  reasonably  clear 
that  the  Legislature  Intended  that  the  support 
of  the  state  teachers  colleges,  along  with  the 
other  public  schools,  was  to  be  provided  for 
out  of  the  inoome  from  the  school  fund  created 
under  the  statutes  together  with  the  not  less 
than  twenty-five  per  cent  (25%)  of  the  state 
revenue • 


hlle  we  do  not  find  that  the  Issue 
has  been  directly  raised  and  passed  on  in  any 
form  in  our  courts  as  to  whether  a state  teachers 
college  is  a public  school,  or  a part  of  the 
public  school  system,  within  the  meaning  of  the 
Constitution  or  statutes,  yet  we  believe  that  the 
inclusion  of  the  teachers  colleges  In  the  chapter 
of  the  statutes  relative  to  the  public  school 
system  is  a recognition  by  the  Legislature  that 
a teachers  college  is  a public  school, 

furthermore,  there  is  no  provision  in 
our  law  for  appropriation  out  of  the  public  school 
money  for  the  support  of  an  educational  institution, 
unless  it  is  a public  school  within  the  meaning  of 
the  Constitution  and  statutes. 

Based  upon  the  mlnirrun-.  amount  that  the 
General  Assembly  must  set  apart  from  the  state  revenue 
to-wit,  twenty- five  per  cent  (25$'},  for  school  purpose 
the  custom  has  become  more  or  less  established  where- 
by one-third  instead  of  one-fourth  of  such  revenue 
has  been  appropriated  for  school  purposes. 

Our  research  has  failed  to  disclose  any 
special  fund  or  any  special  provision  pertaining  to 
support  of  the  several  teachers  colleges.  Consequent- 
ly, there  appears  to  be  no  inhibition  in  making 
an  appropriation  for  support  of  the  teachers 


Hon,  DeLr.ar  Dail 


-4 


April  25th,  1939 


colleges  from  the  income  of  the  aforesaid  school 
fund  together  with  the  one- third  part  of  the 
state  revenue# 


Yours  very  truly. 


J.  W.  BUFFINGTON, 

Assistant  Attorney  General, 


/ 


APPROVED: 


rrrrrnnm 

(Acting)  Attorney  General 


JWBjRV 


ATHLETIC  COMMISSION: 


State  commission  may  employ  as  inspector  person 
who  is  already  employed  by  federal,  state  or 
county  government* 


r.  1 orace  T.  Lawson,  Secretary 
- Issouri  Athletic  ^omrlssion 
Jefferson  City,  Missouri 

Lear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  April  11,  1939,  presenting  this  question  for  an  opinion: 

"is  it  a violation  of  the  state 
lav/  for  the  Athletic  Commission 
to  emj/loy  an  individual  as  an 
inspector  for  the  commission  who 
is  already  employed  by  the  federal, 
state  or  county  government?" 

The  constitutional  provisions  which  may  or  vibj 
not  be  violated  by  this  action  of  the  comisnion  are  as 
follows : 


Section  18,  Article  IX,  Missouri  Constitution, 
which  says: 


"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabi- 
tants, no  person  shall,  at  the 
same  tine,  be  a state  officer  and 
an  officer  of  any  county,  city  or 
other  municipality.  * -»  * ." 

Section  4,  Article  XIV,  Missouri  Constitution, 
which  says: 


"i/o  pei  son  holding  an  office  of  profit 
under  the  Lnited  States  sliall,  during 
his  continuance  In  such  office,  hold 
any  office  of  profit  under  this  State." 
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It  will  be  not  ed  that  these  provisions  limit 
the  disqualification  to  those  holding  "offices’',  Tha 
definition  of  this  word,  as  there  used,  determines  the 
conclusions  to  be  reached. 


In  State  ex  Inf,  v.  Bode 
Sup,),  is  the  latest  expression 
to  what  constitutes  an  "office", 
806: 


, 113  b.W,  (2nd)  805  (Mo 
v/e  find  in  this  state  as 
The  court  said  at  l.c. 


"it  is  not  possible  to  define  the 
words  ’public  office  or  public  of- 
ficer,' The  cases  are  determined 
from  the  particular  facts.  Including 
a consideration  of  the  intention  and 
subject-matter  of  the  enactment  of 
the  statute  or  the  adoption  of  the 
constitutional  provision.  In  other 
words,  the  duties  to  be  performed, 
the  method  of  performance,  end  to 
be  attained,  depository  of  the  power 
granted,  and  the  surrounding  circum- 
stances must  be  considered.  In  de- 
termining the  question  it  Is  not 
necessary  that  all  criteria  be 
present  in  all  the  cases.  For  in- 
stance, tenure,  oath,  bond,  official 
designation,  compensation,  and  dig- 
nity of  position  may  be  considered. 

However,  they  are  not  conclusive. 

It  should  be  noted  that  the  courts 
and  text-writers  agree  that  a dele- 
gation of  some  part  of  the  sovereign 
power  is  an  important  matter  to  be 
considered.  The  question  Is  consid- 
ered at  length  in  46  C.J,  p,  924," 

Further,  the  court  quoted  from  ^tate  ex  rel,  v.  Bus,  135 

Mo*  325,  the  following! 

"'A  public  office  is  defined  to  be 
’the  right,  authority,  and  duty,  cre- 
ated and  conferred  by  law,  by  which, 
for  a given  period,  either  fixed  by 
law  or  enduring  at  the  pleasure  of  the 
creating  power,  an  individual  Is 
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Invested  with  some  portion  of  the 
sovereign  functions  of  the  govern- 
ment, to  be  exercised  by  him  for  the 
benefit  of  the  public.'  Mechem,  Hub. 
Off.,  1.  The  Individual  who  is  in- 
vested with  the  authority,  and  is  re- 
quired to  perform  the  duties,  is  a 
public  officer. 

"The  courts  liave  undertaken  to  give 
definitions  in  many  cases;  and  while 
these  have  been  controlled  more  or 
less  by  lav/s  of  the  particular  Juris- 
dictions, and  the  powers  conferred  and 
duties  enjoined  thereunder,  still  all 
agree  substantially  that  if  an  officer 
receives  his  authority  from  the  la w, 
and  discharges  some  of  the  functions 
of  government,  he  will  be  a public  of- 
ficer. State  v.  Valle,  41  Mo,  (29)  30; 
People  ex  rel,  v,  ^angdon,  40  Mich. 

673;  Howland  v.  Mayor  (etc.,  of  City  of 
Hew  York),  83  M.Y.  (372)  376;  State  ex 
rel.  v.  x ay,  106  Mo.  488,  17  S.W.  660. 

"Deputy  sheriffs  are  appointed  by  the 
sheriff,  subject  to  the  approval  of  the 
Judge  of  the  circuit  courts.  They  are 
required  to  take  the  oath  of  office, 
which  is  to  be  indorsed  upon  the  ap- 
pointment, and  filed  in  the  office  of 
the  clerk  of  the  circuit  court.  After 
appointment  and  qualification,  they 
'shall  possess  all  the  powers  and  may 
perform  any  of  the  duties  prescribed 
by  law  to  be  performed  by  the  sheriff. ' 
Rev.  St.  1889,  sections  8181  and  8182. 
(Mo.  St.  Ann.  sections  11513,  11514, 
pp,  7433,  7434). 

"The  right,  authority,  and  duty  are 
thus  created  by  statute;  he  is  invested 
with  some  portions  of  the  sovereign 
functions  of  the  government,  to  be  exer- 
cised for  the  benefit  of  the  public,  and 
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is,  consequently,  a 'public  of- 
ficer, ' within  any  definition 
given  by  the  courts  or  text 
writers.” 

From  this  case,  we  ascertain  that  the  follow- 
ing is  to  be  considered  in  ascertaininr  what  is  an  office  - 

(I)  duties  to  be  performed.  (2)  ethod  of  performance, 

(5)  end  to  be  attained,  (4)  depository  of  the  power 
granted,  (5)  tenure,  (6)  oath,  (7)  bond,  (0)  official 
designation,  (9)  compensation,  (10)  dignity  of  position, 

(II)  the  duties  exercised  must  be  sovereign  functions, 

(12)  they  must  be  for  the  benefit  of  the  public. 

Chapter  92,  H.S.  Missouri,  1929,  creates  the 
Athletic  Commission  and  we  look  there  to  see  to  what  ex- 
tent an  inspector  will  come  within  the  above  conditions. 

The  duties  of  such  inspector  are  to  aid  the 
connission  to  carry  out  the  lav;.  Method  of  performance 
is  left  to  tie  commission's  discretion.  2nd  to  be  at- 
tained Is  to  carry  out  the  lav;.  he  power  is  deposited 
with  the  connission,  not  its  inr  ;ectors.  No  tenure, 
oath,  bond  or  official  designation  other  than  "other  em- 
ployees and  clerical  assistants”.  Dignity  of  position, 
of  no  great  moment.  Compensation  v5.00  a day  while  act- 
ually engaged  in  carrying  out  the  law.  Since  the  right  to 
control  athletic  exhibitions  is  an  exercise  of  the  state 
police  power  (Fitzsim  ons  v.  N.Y,  Athletic  Comm.  146  N.Y.8. 
117),  a portion  of  the  sovereign  functions  is  exercised. 

The  public  who  attend  such  exhibitions  are  benefited,  os- 
tensibly, in  that  they  will  see  an  authentic  athletic  ex- 
hibition. 


Thus,  we  have  in  reality  only  the  exercise  of 
a sovereign  function  under  orders  of  the  body  in  which 
that  power  is  deposited  and  perhaps  some  securing  benefit 
to  a portion  of  the  public.  The  inspectors  have  no  spe- 
cific duties  prescribed  other  than  to  aid  the  commission. 
The  compensation  is  small  and  the  other  conditions  above 
set  out  are  absent.  Y,e  do  not  feel  that  such  is  sufficient 
under  the  above  authority  to  constitute  the  employment  held 
by  these  inspectors  an  office. 


Mr#  Horace  T.  Dawson 


- 5 - 


May  5,  1939 


COi.CLULlOH 


therefore,  it  is  our  opinion  that  the  position 
of  inspector  for  the  Athletic  Commission  is  not  an  of- 
fice. Not  bein  • an  office,  the  commission  r.iay  employ 
as  inspectors  persons  v.'ho  nay  also  be  employees  of  the 
federal,  state  or  county  rovernnent s . 


Respectfully  submitted. 


LAV.'REKCE  L.  BRADLEY 

Assistant  Attorney  Cene:al 


Ah i ’ROVED  By: 


J.i,.  TAiLOR 

(Acting)  Attorney  General 
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I:  ay  10  th,  1959. 


Mr.  Donald  B*  Dawson, 

Prosecuting  Attorney, 

Bates  County, 

Butler,  Miss ouri • 

Dear  Dr,  Daws on j 

Tlais  will  acknowledge  receipt 
of  your  letter  of  April  14th  last,  requesting  an 
opinion  from  this  office,  from  which  letter  we 
note  as  follows* 

*■  • 

**I  have  been  asked  for  an 
opinion  on  the  legality  of 
donations  or  gifts  made  by 
the  board  of  education  of 
the  school  district  to  a 
teacher  or  teachers.  One 
school  board  composed  of 
three  members  voted  to  give 
the  teacher  of  the  school 
CIO  * 00  last  year  as  a 
Christmas  present.  Some  of 
the  members  of  the  school 
district  objected  to  that  as 
being  unlawful . I took  the 
position  however  that  a 
school  board,  had  the  authority 
to  do  such  an  act  under  the 
circumstances  of  the  case  al- 
though I did  not  believe  the 
school  board  could  engage  in  any 
such  course  of  action  over  a 
period  of  time. 


// 
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t rKO 

*-sO  • 


The  second  situation  is  a 
little  more  complicated* 

The  board  of  a consoli- 
dated school  district  met 
this  last  week  and  voted  to  raise' 
the  salaries  of  several  of 
the  teachers  and  also  pass- 
ed a notion  to  allow  a bonus 
to  each  of  the  teachers  for 
the  last  years  school  term* 

This  bonus,  amounts  of  $5.00 
per  tea cher  and  £ 10*00  f or 
the  superintendent*  A rather 
serious  objection  lias  been 
rais  d to  this  proposition 
but  I again  took  the  ; os it ion 
that  the  school  board  had 
authority  to  do  this  although 
I must  confess  that  I was  not 
at  all  sure  I was  right.  I 
should  like  your  opinion  on  the 
power  of  the  school  board  to 
make  gifts  or  donations  such 
as  those  mentioned  above*1* 

Answering  your  questions  in  the  order- 
stated,  we  say  as  follows: 

I. 

A school  district  is  a public  body 
created  by  the  Constitution  of  the  ^ tat e,  and  is 
likewise  a political  corporation  or  subdivision  of 
the  State  within  the  meaning  of  the  Constitution* 

Tiie  supervision  of  a school  district  is  vested  in 
the  Board  of  Directors,  whose  duties  and  obligations 
are  such  as  are  specifically  prescribed  by  law.  The 
support  of  public  schools  is  derived  solely  from 
taxation  or  public  money. 
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The  aforesaid  axiomatic  principles 
of  law  constitute  the  basis  for  determining  the 
validity  of'  the  Christmas  present  or  gift  made  the 
teacher  in  question* 

A thorough  research  of  the  present 
statutes  or  legislative  enactments  relative  to  schools 
fails  to  show  any  provision  whereby  the  Board  of 
Directors  can  give  away  any  part  of  the  public  school 
funds  of  the  district  for  any  purpose.  In  fact,  even 
though  It  could  be  said  that  the  Legislature  either 
by  express  enactment,  or  by  implication,  permitted 
such  a donation  or  gift,  such,  authorization  would  be 
void.  The  Constitution,  Article  IV,  Section  47,  pro- 
vides In  part  as  follows: 

"The  General  Assembly  shall 
have  no  power  to  authorize 
any  county,  city,  town  or  town- 
ship, or  other  political  cor- 
poration or  subdivision  of 
the  State  now  existing,  or  that 
may  be  hereafter  established 
to  lend  Its  credit,  or  to  grant 
public  money  or  thing  of  value 
in  aid  of  or  to  any  indi- 
vidual -r  * u , 

In  the  case  of  Hitchcock  Vv*  City  of 
St,  Louis,  49  Mo,,  484,  1,  c,  488,  the  courffc  undertook 
to  donate  public  money  to  the  support  of  a private 
orphan  asylum,  the  court  said: 

"The  donee  is  a mere  private 
institution,  not  under  the 
control  of  the  city  and  hav- 
ing no  connection  with  it. 

If  the  tax-payers  * money  can 
be  taken  aid  given  to  it,  it 
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may  be  also  to  any  other 
private  corporation,  or 
it  nay  be  distributed 
gratuitously  to  individuals* 

It  is  clear  that  the  charter 
confers  no  such  authority 
and  we  think,  therefore,  that 
the  judgment  should  be  affirm- 
ed. The  other  judges  concur." 

When  and  while  the  teacher  you 
mentioned  was  performing  the  services  called  for  in 
her  1933  contract  and  for  which  she  was  being  paid 
the  amount  named  in  her  teacher's  contract,  the 
school  district  was  no  further  obligated  to  her  for 
any  additional  sum  of  money  whatever,  nor  was  she 
in  any  way  under  the  control  or  obligated  to  the 
district  save  as  to  satisfactory  performance  of  her 
duties  as  teacher. 

Although  the  directors  might  justify 
the  giving  of  the  present  in  question  upon  some  social 
or  personal  basis,  yet  such  is  not  sufficient,  The 
directors  must  show  a legal  basis,  and  this  they 
can  not  do.  Consequently,' " the  giving  away  of  school 
money  in  question  as  a present  constitutes  an  unlawful 
use  of  school  funds  on  the  part  of  the  School  Board. 

II. 

Relative  to  your  second  question,  we 
call  attention  to  Section  9209  as  amended  by  Laws  of 
Missouri,  1933,  page  387,  concerning  teachers  contracts, 
which  reads  In  part  as  follows; 

"The  contract  «-  & * «- 

shall  specify  the  number  of 
months  the  school  is  to  be 
taught  and  the  wages  per 
month  to  be  palcLj  # . " 
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It  can  thus  fee  seen  that  a teachers 
contract  must  be  definite  and  certain  as  to  the 
amount  a teacher  Is  to  receive  thereunder  for  ser- 
vices* 

In  the  case  of  Rudy  v.  School 
district,  SO  Mo*  App,  113,  1*  e.  117,  the  court  in 
speaking  of  the  powers  of  a School  Board  said i 

"There  is  no  question  that 
a school  district  is  a wuasi 
corporation,  and  that  the 
powers  of  its  corporators  and 
directors  are  prescribed  and 
limited  by  statute  (Buchanan 
v.  School  district,  £5  Mo. 

App*  85),  and,  also,  it  may  be 
added,  by  such  provisions  of 
i the  constitution  of  the  state 
as  are  self-enf oreing.  Bor  is 
there  any  doubt  that  a person 
entering  Into  a contract  with 
a school  district,  through  its 
directors,  must,  at  his  peril, 
take  notice  of  the  limited 
powers  of  the  directors,  and 
If  he  enters  into  a contract 
with  them  in  excess  of  their 
powers,  no  recovery  can  be  had  by 
him  thereon*  Cheeney  v,  }.  rook- 
field,  60  Mo.  53." 


Hence,  in  view  of  the  fact  that  a 
school  board  In  paying  a teacher  is  limited  to  a 
definite  amount,  which  must  be  set  forth  in  the 
teacher’s  contract,  any  payment  of  a greater  amount, 
whether  it  be  designated  as  a "bonus”  or  otherwise, 
would  be  no  thing  more  nor  less  than  making  a gift 
of  the  school  funds  in  the  amount  you  name  to  the 
respective  recipients,  and  hence,  are  invalid  for  the 
reasons  given  in  the  above  paragraph  one. 
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On  the  other  hand.  If  the  so-called 
"bonus”  should  be  classed  as  a part  of  the  teachers 
compensation  for  the  year-  In  question,  by  reason  of 
it  being  understood  at  the  jbeg inning  of  the  school 
year  that  a "bonus”  in  a then  imascertalned  amount 
would  be  paid,  it  would  not  avail  anything  for  the 
reason  that  such  understanding  would  have  rendered 
the  contract  indefinite  and  uncertain  as  t o the 
monthly  wage  or  total  amount  to  be  paid  the  teacher, 
which  would  be  contrary  to  the  provisions  of  the 
aforesaid  statutes* 

Hence,  our  conclusion  is  that  the 
payment  of  a so-called  "bonus"  was  unlawful* 

Very  truly  yours. 


J.  b.  BUFF  IITGTOf  , 

Assistant  Attorney  General, 

APPROVED S 


v*  ■ ' * TAxLOh , 

( Acting ) Attorney  General 
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SCHOOLS:  Appropriation  of  funds  for  State 
University* 


Lay  11  til,  1939* 


Honorable  uelmar  Dali, 

State  Senate, 

Jefferson  City  , Lissouri* 

Lear  Senator: 

lie  have  your  letter  of  April  21, 
last  which  reads  as  follows: 

"Pursuant  to  our  conver- 
sation of  a few  days  ago, 

I an;  writing  to  request 
an  aopinior.  of  the  Attorney 
General  relative  to  the 
appropriation  for  the  st«te 
University  of  Lissouri* 

In  so  far  as  the  information 
I have  at  hand  these  appro- 
priations could  be  made  from 
the  fund  provided  by  the  one- 
third  appropriation  of  genei  al 
revenue  to  the  free  school 
fund,  and  I would  like  to  have 
a definite  opinion  as  to  whether 
or  not  under  the  existing  sta- 
tutes this  could  be  taken  from 
that  fund*" 

In  ansY/er  to  your  ciuesticn  we  first  call 
attention  to  the  applicable  part  of  Section  5,  article 
XI,  of  the  Missouri  Constitution,  which  reads  In  part 
as  follow;?: 
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"The  General  Assembly  shall, 
whenever  the  public' school  fund 
will  permit  and  the  actual 
necessity  of  the  same  may  re- 
quire, aid  and  maintain  the 
State  University." 

Section  6 of  the  said  Article  of  the 
Constitution  created,  and  specifies  what  constitutes 
the  public  school  fund,  namely,  property  and  money 
derived  therefrom  as  set  forth  in  the  section,  and 
which  section  further  provides  as  follows* 

"The  annual  income  of  which 
fund,  together  with  so  much 
of  the  ordinary  revenue  of  the 
Sti te  as  may  be  by  law  set 
apart  for  that  purpose,  shall 
be  faithfully  appropriated  for 
establishing  and  maintaining 
the  free  public  schools  and  the 
State  University  lntiis  article 
provided  for,  and  for  no  other 
uses  or  purposes  whatsoever." 

It  is  to  be  seen  by  reason  of  the  context 
of  Section  6 aforesaid,  the  public  school  fund  in  the 
aggregate  consists  of  the  income  from  the  corpus  of  the 
property  specified  and  the  one-third  part  of  the  state 
revenue  set  apart  for  and  which  becomes  thereby  a part 
of  the  school  fund# 

The  Legislature  in  the  earlier  history  of  the 
state  carried  out  the  mandate  of  the  Constitution  by 
way  of  legislative  or  statutory  declaration,  which  sta- 
tute is  now  Section  9712,  R#  S.  Ko#,  1929,  and  is  sub- 
stantially a repetition  of  the  provisions  of  the  afore- 
said Section  6 of  the  Constitution#  Section  9712,  how- 
ever, winds  up  as  follows* 

"«*  * * * «■  together  with  not 
less  than  25/S  of  the  state  re- 
venue, shall  be  applied  annually 
to  the  support  of  the  public 
schools  provided  for  in  this 
chapter," 
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The  chapter  alluded  to  la  chapter  57  of 
the  hevlaed  Statutes  and  which  chapter  by  Article  XX 
the  eof,  contains  the  set-up  of  the  Stale  University. 

We  believe  it  fair  to  say  that  the  Legislature  intended 
by  its  revision  of  the  laws  from  time  to  time  and  in- 
cluding in  such  revision  the  State  University  in  the 
chapter  of  which  Section  9712  is  a part,  that  the 
support  of  the  University  should  come  from  the  school 
fund. 


So  far  as  the  support  of  the  University 
is  concerned,  an  additional  and  anotter  fund  exists, 
for  such  purpose  known  as  the  "Seminary  Fund"  pro- 
vided for  in  Article  25  of  Chapter  57  of  the  present 
statutes. 


The  "Seminary  Fund"  was  created  for  the 
support  of  the  University  at  the  sane  time  the  Univer- 
sity was  established  by  the  Laws  of  1838-39,  and  appeared 
at  that  time  to  be  the  only  source  of  support  provided. 
The  Constitutional  Convention  of  1865  provided  in  the 
organic  laws  of  the  state  for  the  creation  or  establish- 
ment of  the  University  "as  soon  as  the  public  school 
fund  would  permit",  and  at  the  sar.  time  created  the 
public  school  fund  substantially  as  it  is  now  (See 
Sections  4 & 5,  Article  9,  Constitution  of  1865).  The 
Seminary  iund  had  been  carried  along  as  legislative 
enactment  and  was  in  effect  at  the  time  of  the  1865 
Convention. 


When  the  present  Constitution  was  enacted 
in  1875,  a change  was  made  respecting  the  maintenance 
of  the  University,  which  in  effect  made  it  mandatory 
on  the  General  Assembly  to  support  the  University  along 
with  the  other  public  schools  out  of  the  public  school 
fund,  as  such  fund  was  then  and  is  now  constl tut iened 
as  above  mentioned.  The  seminary  fund  at  the  time  of 
the  enactment  of  the  present  constitution  was  still  in 
existence  and  has  ever  since  been. 

We  recite  the  above  sequence  of  legislative 
and  constitutional  enactments  respecting  the  support  of 
the  University,  because  it  may  be  fairly  inferred  there- 
from that  at  the  time  of  the  Convention  of  1865  it  was 
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seen  that  the  seminary  fund  which  the  Legislature  had 
theretofore  set  up  as  a source  of  sup  ort  for  the  Uni- 
versity, was  or  would  be,  inadequate  and  thus  it  was 
written  into  the  organic  law  that  the  University  was 
to  share  in  the  rise  of  the  public  school  fund  for  its 
support  when  its  necessities  so  required. 

T/e  are  not  prepared  to  say  that  the  sup- 
port for  the  Univeristy  is  limited  to  an  appropriation 
from  the  public  school  fund,  towit,  the  incane  from  the 
corpus  of  the  fund,  together  with  the  one-third  of  the 
state  revenue  set  aside  as  a part  of  such  fund,  and  hat 
the  legislative  set-up  of  the  seminary  fund  and  the 
appropriation  therefrom  or  thereof  is  unconstitutional, 
because  we  are  not  called  upon  to  pass  on  such  question. 
But  granting,  for  the  purpose  of  this  opinion,  that 
the  Assembly  is  not  mandatorally  so  limited  or  confined 
to  an  appropriati  n from  the  school  fund  for  the  support 
of  the  University,  our  conclusion  is,  however,  that  it 
is  at  least  permissible  i or  the  Assembly  to  make  its 
appropriation  for  the  University  from  the  school  fund, 
if  it  will  permit,  which  fund,  as  we  have  said  comprises 
as  a part  thereof  the  one-third  part  of  the  state  revenue 
set  apart  for  school  purposes. 

Very  truly  yours. 


J.  W.  BUFFINGTON, 

Assistant  Attorney  General. 

At  ROVFD: 


J.  V.'ffiLk, 

(Acting)  Attorney  General 
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TOWNSHIP  TRUSTEES:  Vacancy  fil  ed  "by  county  court;  construction 

of  "ten  days"  time  in  which  to  qualify. 
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Mr.  bona Id  B.  Lawson 
Attome-'  at  Law 
Butler,  Missouri 


Lear  Mr.  Lawson x 


We  have  your  request  for  an  opinion,  which  in 
substance  raises  two  questions : 

(1)  Loes  the  failure  of  a township  trustee 
duly  elected  at  a township  election  to  qualify  for 
his  office  within  ten  days  after  he  has  been  notified 
of  his  election  create  a vacancy  in  that  office,  which 
would  authorise  the  county  court  to  appoint  u nan  to 
file  the  vacancy. 

(2)  Loes  the  statute  pertaining  to  ten  days  notice 
of  election  impose  upon  the  clerk  a directory  or  manda- 
tory duty,  and  If  the  township  clerk  falls  to  notify 

an  official  of  his  election  within  the  ten  days,  does 
that  prevent  the  ol'xicial  elected  from  being  able  to 
qualify. 

Jith  reference  to  the  first  Inquiry,  our  answer  is 
tiiat  the  failure  of  the  duly  elected  person  to  qualify 
within  ten  days  after  notice  creates  a vacancy.  The 
pertinent  portions  of  the  statutes  leading  to  this  conclu- 
sion are  as  follows  * 


Section  12277  R.  S.  1929* 


"Every  person  chosen  * to  the  office  of 
township  trustee  * before  he  enters  on 
the  duties  of  Ms  office  and  within  ten 
days  after  he  shall  he  notified  of  his 
election  * shall  take  and  subscril>e 
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such  oath  * as  Is  prescribed  by  law." 
Section  12278  It.  S.  1929  provides  that:  a 


"alien  person  shall,  within  ten  days 
thereafter,  cause  such  certificate, 
together  with  his  acceptance  of  the 
office,  to  be  filed  in  the  office  of 
the  township  clerk;  his  neplect  or 
refusal  to  do  so  shall  he  deeded  & 
refusal  to  serve  ,yr~ 


Section  12285  R.  S.  1929  provides) 


"whenever  * any  person  elected  * 
shall  fall  to  qualify,  * it  shall  be 
lawful  for  the  township  board  to 
fill  such  vacancy  «;  provided,  that 
any  vacancy  in  the  office  of  * town- 
ship board  shall  be  filled  by  appoint- 
ment of  the  county  court." 


The  county  court  is  authorised  to  fill  a vacancy.  State 
ex  rel  vs.  Olenhouae  23  S.  W.  (2d)  83. 

It  will  be  noted  that  the  above  statute,  particularly 
Section  12278  creates  a vacancy  upon  the  officer's  neglect 
or  refusal  to  qualify. 

ufith  reference  to  the  second  proposition,  the  ten  days 
notice  of  the  clerk  is  merely  directory  insofar  as  the 
elective  official  is  concerned.  It  is  a mandatory  duty  upon 
the  clerk  to  give  such  notice  because  the  statute.  Section 
12274,  provides  that  the  clerk  shall  notify  the  elective 
official.  The  use  of  such  term  ^ shall"  ir poses  a mandatory 
duty  upon  the  official.  State  ex  inf.  vs.  Wymore  119  S.  W.  (2d) 
941. 

The  failure,  hovever,  of  the  clerk  to  notify  the  officer 
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does  not  affect  the  officer's  rirht  to  qualify  after  ten 
days  subsequent  to  the  election  have  elapsed.  The  elective 
official  has  ten  days  after  written  notice  from  the  clerk 
in  which  to  qualify.  State  ex  rel  vs.  Caldwell  276  S.  W. 
631. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
the  failure  of  a township  trustee  to  qualify  within  ten 
days  after  written  notice  of  his  election  is  received 
from  the  clerk  creates  a vacancy  which  is  to  be  filled 
by  the  county  court;  and  that  such  official  has  ten  days 
after  receiving  such  written  notice  from  the  county 
clerk  In  which  to  qualify. 


Respectfully  submitted. 


FRANKLIN  L.  REAGAN 

Assirtant  Attorney  General 


APPROVED* 


j . E . TAYLOR 

(Acting)  Attorney  General 

FER  *RT 


TOWNSHIP  ASSESSORS:  Not  required  to  give  bond  for  performance 

of  their  duties. 


June  17,  1939 


Honorable  Donald  B,  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 


Dear  Sir : 


This  will  acknowledge  receipt  of  your  letter  of 
June  15,  1939,  In  which  you  request  an  opinion  of  this 
department  as  to  whether  or  not  a township  assessor 
must  give  bond  before  he  Is  entitled  to  hold  his 
office. 

You  refer  to  Section  9754,  R,  S,  1929,  being  a 
part  of  the  general  statutes  In  regard  to  the  county 
assessors.  In  the  case  of  Stats  ex  rel  McDaniel  vs, 
Schremm,  272  Mo,,  page  541,  there  Is  a lengthy  dis- 
cussion as  to  the  application  of  these  general  statutes 
to  the  City  of  St,  Louis,  and  It  was  held  that  they 
did  not  apply  to  the  assessor  In  said  city. 

Section  12268,  R.  S,  1929,  provides  for  the  election 
of  a township  clerk  who  shall  be  ex  officio  township 
assessor.  This  Is  under  the  township  organisation  statute. 
Article  V,  Chapter  86,  under  the  township  organisation 
law,  sets  out  the  qualifications  and  tenure  of  office  of 
township  officers  and  there  provides  for  the  taking  of  an 
oath  by  the  township  clerk,  the  ex  officio  township  asses- 
sor. Section  12279,  as  amended  by  Extra  Session  Laws  of 
1933,  at  page  167,  provides  that  the  treasurer  and  col- 
lector shall  give  bond,  but  makes  no  reference  to  the 
ex  officio  assessor. 

Again,  Section  12327,  li,  S,  1929,  provides  that  every 
assessor  shall  take  an  oath,  and  Sections  12328,  12329  and 
12330  prescribe  his  duties. 
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Dua  to  the  faet  that  under  the  sections  above  mentioned, 
we  find  the  qualifications  of  the  ex  officio  assessor  and 
the  requirements  for  his  taking  office,  with  no  mention  of 
a requirement  that  he  give  bond,  it  is  our  conclusion  that 
it  was  not  the  intent  of  the  legislature  to  require  a bond  of 
such  township  assessor. 

You  also  ask  in  your  letter  what  the  duty  of  the 
county  court  is  in  the  event  the  assessor  refuses  to  uake 
bond,  and  whether  or  not  the  county  court  can  declare  the 
office  of  township  assessor  vacant,  and  make  an  appointment 
to  fill  same.  We  believe  that  our  answer  to  your  first 
question  disposes  of  these  other  two  questions,  but  refer 
you  to  the  case  of  Cantley  vs.  Vil.'age  of  Mt.  Moriah,  49 
S.  W.  (2nd)  l.c.  277,  for  a discussion  of  statutory  provisions 
in  regard  to  bonds. 


Respectfully  submitted. 


ROBERT  L.  HYDER 

Assistant  Attorney  Qeneial 


APPROVED  l 


XTTT'TOLT)^ 

(Acting)  Attorney  Oeneial 

RLKiRT 


ROADS  AND  BRIDGES: 


It  is  not  necessary  to  notify  landowners 
to  cut  hedge  fence  before  brining  civil 
action  under  section  7929  R.  S.  Missouri, 

1929, 


July  19,  1939 

^3  » 


Ur*  Donald  fc.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir* 


2/ 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  July  13th,  1939,  which  reads  as  follows* 

I 

I 

"I  would  like  your  opinion  on  certain  pro- 
visions of  Section  7929,  R*  S.  of  Missouri 
for  1929,  pertaining  to  the  regulation  of 
hedge  fences*  This  section  provides  that 
the  owner  of  hedge  fences  situated  along  or 
near  the  right  of  way  of  a public  road  shall 
cut  these  fences  down  to  a height  of  not 
more  than  five  feet  between  May  1st  and 
August  1st  of  each  year*  It  provides  a 
penalty  for  any  owner  falling  to  comply 
with  this  section*  The  section  also  provides 
that  any  prosecuting  attorney  who  shall  fail 
or  refuse  to  institute  suit  within  thirty 
days  after  being  notified  by  any  road  over- 
seer, county  or  state  highway  engineer  that 
any  hedge  has  not  been  cut  down  to  the  height 
required  shall  be  removed  from  office. 

"In  accordance  with  provisions  of  this  section  1 
did,  on  the  first  of  May  send  out  notices  to 
every  township  board  In  Bates  County  suggest- 
ing that  the  township  board  should  order  and 
authorise  the  township  road  over-seer  to  notify 
all  hedge  fence  owners  whose  fenoes  bordered 
a public  road  to  out  the  same  down  by  August  1st* 
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I suggested  that  these  notices  be  given 
by  the  road  over-seer  on  the  28th  day  of 
June  which  would  make  the  thirty  days  notice 
before  August  1st  which  I construed  the 
statutes  contemplate • There  has  been  a 
great  deal  of  objection  to  cutting  the  hedge 
fence  and  most  of  the  farmers  take  the  po- 
sition that  July  Is  their  busiest  month 
and  that  they  can't  afford  to  drop  harvest- 
ing to  cut  hedge.  This  law  has  never  been 
enforced  in  Bates  County  to  any  extent  and  I 
expect  It  Is  true  c majority  of  the  farmers 
did  not  know  that  there  was  a law  requiring 
them  to  cut  their  hedge  fences  each  year. 

Upon  a basis  of  that  I have  taken  the  liberty 
of  telling  some  of  these  farmers  who  came 
in  my  office  to  complain  that  If  they  would 
cut  part  of  their  hed^e  by  August  1st  I would 
agree  to  extend  the  time  to  October  1st  by 
which  time  all  of  the  hedge  must  be  cut. 

I red  lse  the  statute  does  not  ^ive  me  that 
right  but  inasmuch  as  this  is  the  flret  time 
the  law  has  been  brought  to  the  attention  of 
the  people  I felt  that  justice  demand  that 
I allow  that  extent ion. 

"Another  matter  has  arisen,  however,  which  Is 
not  covered  by  the  statute.  Pome  of  these 
townships  do  not  have  road  over-seers.  I would 
like  your  opinion  as  to  whether  or  not  a notifi- 
cation by  a township  board  member  is  In  sufficient 
compliance  with  the  statute  In  those  townships 
where  there  Is  no  road  over-seer.  In  other 
words,  just  who  roust  notify  the  land  owner  to 
cut  the  hedge?  Also,  the  township  board  and 
the  road  over-seer  refuses  to  notify  the  land- 
owners  to  cut  their  hedges.  Would  a complaint 
filed  In  my  office  by  a private  citizen  of  a 
township  be  sufficient  authorization  for  me  to 
bring  a suit  under  the  terms  of  this  section?" 


Section  7929  R.  S.  Missouri,  1929,  partially  reads 
as  follows! 


Mr,  Donald  B. 


Dawson 


July  19,  1939 


-3- 


"Every  person  owning  a hedge  fence  situ- 
ated along  or  near  the  right  of  way  of  any 
public  road  shall  between  the  first  days  of 
?<aj  and  August  of  each  year  cut  the  same 
down  to  a height  of  not  more  than  five  feet, 
and  any  owner  of  such  fence  failing  to  comply 
with  this  section  shall  forfeit  and  pay  to 
the  capital  school  fund  of  the  county  wnerein 
such  fence  is  situated  not  less  t lan  fifty 
nor  more  than  five  hundred  dollars,  to  be 
recovered  in  a civil  action  in  the  name  of 
the  county  upon  the  relation  of  the  prosecu- 
ting attorney,  and  any  Judgment  of  forfeiture 
obtained  shall  be  a lien  upon  the  real  estate 
of  the  owner  of  such  fence  upon  which  same 
la  situated,  and  a special  execution  shall 
issue  against  said  real  estate  and  no  exemption 
shall  be  allowed.  *#•&•{****" 


Under  this  section  It  does  not  require  any  notice  from 
anyone  or  notice  from  any  road  over-seer,  county  or  state 
highway  engineer  before  the  prosecuting  attorney  can 
file  a civil  action  in  the  name  of  the  county,  upon  the 
relation  of  the  prosecuting  attorney,  for  the  forfeiture 
of  a sum  of  money  not  less  than  fifty  nore  more  than 
five  hundred  dollars,  for  the  violation  of  the  hedge 
fence  law.  Ahis  part  of  the  section  is  very  clear,  and 
is  not  ambiguous.  All  that  is  necessary  Is  for  the 
prosecuting  attorney  to  ille  the  civil  action  and  it 
does  not  require  notice  from  any  of  the  above  officers 
set  out,  or  notice  to  the  landowners,  before  the  civil 
action  is  filed.  According  to  59  C.  J.,  page  952,  it 
is  well  settled  that  the  intention  of  the  legislature 
should  be  taken  into  consideration  for  the  construction 
of  statutes.  The  above  citation  reads  as  follows* 


"The  intention  of  the  legislature  is 
to  be  obtained  primarily  from  the  language 
used  in  the  statute.  1’he  court  must  im- 
partially and  without  bias  review  the  writ- 
ten words  of  the  act,  being  aided  In  their 
interpretation  by  the  canons  of  construction. 
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Where  the  language  of  a statute  Is  plain 
and  unambiguous,  there  is  no  occasion 
for  construction,  even  though  other  mean- 
ings could  be  found;  and  the  court  ounnot 
indulge  in  speculation  as  to  the  probable 
or  possible  qualifications  which  might 
have  been  in  the  mind  of  the  legislature, 
but  the  statute  must  be  given  effect  ac- 
cording to  its  plain  and  obvious  meaning. * 
citing  Cendrai  v.  Dwight  Chapin  & Co., 
(App.)  37  S.  W.  (2d)  436;  Bets  v.  Kansas 
City  So.  R.  Co.,  284' S.  V*.  465,  314  Mo. 
390)  Crier  v.  Kansas  City,  C.  C.  & St.  J. 
Hy.  Co.,  223  S.  'A.  454,  285  Mo.  525. 


In  taking  the  whole  of  section  7929  ft.  S. 
Missouri,  1929,  it  does  not  require  notice  to  the 
land  owners  before  a suit  is  instituted  by  the  prose- 
cuting attorney. 

The  notice  which  you  refer  to  in  your  request 
only  applies  to  the  latter  part  of  seotion  7929  K.  S. 
Missouri,  which  reads  as  follows: 

"Any  prosecuting  attorney  who  shall  fail 
or  refuse  to  institute  suit  qs  herein  pro- 
vided within  tthirty  days  after  being  notified 
by  any  road  overseer,  county  or  state  highway 
engineer,  that  any  hedge  fence  has  not  been 
cut  down  to  the  height  herein  required  within 
the  time  required  shall  be  removed  from  office 
by  the  governor  and  some  other  person  ap- 
pointed to  fill  the  vacancy  thus  created. 

The  cutting  of  any  such  fence  after  the  time 
herein  required  shall  not  be  a defense  to  the 
action  herein  provided  for." 

In  taking  into  consideration  the  intention  of 
the  legislature  it  saw  fit  to  Include  in  section  7929 
R.  S.  Missouri,  1929,  a provision  that  where  the  prose- 
cuting attorney  shall  fall  or  refuse  to  institute  the 
suit  after  receiving  thirty  days’  notice  from  the  road 
overseer,  county  or  state  highway  engineer,  that  the 
hedge  fence  has  not  been  properly  cut  down,  he  is  sub- 
ject to  removal  by  the  Governor.  This  part  of  section 
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7929,  supra,  requiring  a notice,  does  not  prevent  tne 
prosecuting  attorney  from  Instituting  a civil  suit  without 
notice. 


As  to  the  construction  of  a statute,  59  C.  J.  at 
page  961  says:  *' 


"In  construing  a statute  to  give  effect 
to  the  Intent  or  purpose  of  the  legislature, 
the  object  of  the  statute  must  be  kept  In 
mind,  and  such  construction  placed  upon  It  as 
will,  if  possible,  effect  Its  purpose,  and  render 
it  valid,  even  though  it  be  somewhat  indefinite. 
TO  this  end  It  should  be  given  a reasonable  or 
liberal  construction!  and  if  susceptible  of 
more  than  one  construction,  it  must  be  given 
that  which  will  best  effect  its  purpose  rather 
than  one  which  would  defeat  it,  even  though 
such  construction  Is  not  within  the  strict 
literal  Interpretation  of  the  statute,  and 
even  though  both  are  equally  reasonable. 

Where  there  Is  no  valid  reason  for  one  of  two 
constructions,  the  one  for  which  there  is  no 
reason  ahould  not  be  adopted.  The  legislature 
cannot  be  held  to  have  Intended  something  be- 
yond Its  authority  in  order  to  qualify  the 
language  it  has  used,"  citing  J^ets  v.  Columbia 
Telephone  Co.,  (App*)24  S.  VV.  (2d)  b84. 


Acain  referring  to  your  request.  In  which  you 
say  the  ma5n  question  upon  which  you  desire  an  opinion 

is  who  must  notify  the  land  owners  to  cut  the  hedge* 
as  said  before,  this  section  does  not  require  a notice 
to  the  land  owners,  but  should  be  considered  the  same 
as  any  other  law  in  which  notice  la  not  required. 


CONCLUSION 

In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  under  section  7929  R.  S.  Missouri, 
1929,  it  Is  not  necessary  to  notify  the  landowners  to  cut 
a hedge  fence  to  the  proper  height,  as  described  in  said 
section,  but  it  is  necessary  for  the  road  overseer,  county 
or  state  highway  engineer  to  give  notice  to  the  prosecuting 
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attorney  of  any  hedge  fence  which  has  not  been  cut  down 
to  said  height,  and  then  if  the  prosecuting  attorney 
fails  to  institute  a civil  action,  as  provided  in  section 
7929  R.  S.  Missouri,  1929,  then  the  prosecuting  attorney 
shall  be  removed  from  office  by  the  Governor.  In  other 
words,  u iless  the  prosecuting  attorney  receives  the 
thirty  days’  notice  as  set  out  In  section  7929,  supra, 
he  is  not  subject  to  removal  by  the  Governor  for  failure 
to  institute  the  civil  action  in  regard  to  the  forfeiture 
for  not  cutting  tiie  hedge  fence  to  the  proper  height. 


Respectfully  submitted. 


W.  J.  «URKT 

Assistant  Attorney  General 


APPROVFDt 


(Acting)  Attorney  General 
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TOWNSHIPS: 

1 

J 


(1)  May  recover  books  and  records  from  outgoing 
trustee  by  replevin  or  mandamus;  (2)  Governor  may 
order  audit  of  township  records. 


I 


y/  " August  3, 

,)  ' 


Mr,  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Walton  Bank  Building 
Butler,  Missouri 
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Dear  Siri 

We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  July  25th,  as  follows t 


"The  Township  Board  of  Lone  Oak  Township 
here  in  Bates  County  has  asked  me  to  write 
you  for  an  opinion  on  the  matter  of  town- 
ship  law.  In  April  in  the  township  elec- 
tion in  Lone  Oak  Township  a new  trustee 
was  eleoted  to  office.  One  of  the  board 
members  was  also  new  and  the  other  member 
eleoted  .had  previously  served.  The  trus- 
tee turned  over  to  the  newly  eleoted  trus- 
tee same  money  which  he  claimed  belonged 
to  the  township  and  a new  township  trustee 
book  which  covered  only  the  year  of  1938, 
The  old  trustee  refused  at  that  time,  and 
has  refused  up  to  date  to  turn  over  to  the 
new  trustee  the  records,  warrants,  vouchers 
and  other  papers  and  cooks  covering  the 
previous  year  or  years  and  pertaining  to 
township  affairs  in  Lons  Oak  Township, 

It  appears  that  from  what  has  been  turned 
over  to  the  new  trustee  there  is  a short- 
age of  $53. 00  in  the  accounts  of  one  of  the 
school  districts  in  Lone  Oak  Township,  The 
old  trustee  more  or  less  admits  that  this 
is  the  case  and  stated  that  he  wanted  to 
repay  that  as  quickly  as  possible.  Up  to 
date  he  has  not  done  so.  It  is  almost  im- 
possible for  the  township  board  to  conduct 
• the  business  of  the  township  or  to  under- 
stand the  financial  condition  of  the  town- 
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ship  unless  and  until  the  complete  records, 
warrants,  etc.  which  were  held  by  the  old 
trustee  are  turned  over  to  the  new  trustee 
and  township  board.  Section  12290,  Revised 
Statutes  of  Missouri  for  1929,  provides  that 
the  expiration  of  his  term  of  office  of  town- 
ship trustee  shall  turn  over  to  his  successor 
all  moneys,  books  and  papers  belonging  to  the 
office.  Section  12284,  Revised  Statutes  of 
Missouri  for  1929,  also  provides  that  outgo- 
ing officers  shall  turn  over  to  thoir  succes- 
sors all  papers,  etc.  belonging  to  such  office. 

Under  the  above  statement  of  facts  and  in  view 
of  the  statutes  pertaining  thereto  the  Town- 
ship Board  of  Lone  Oak  Township  would  like  an 
opinion  from  your  office  as  to  how  the  town- 
ship board  can  proceed  to  force  or  compel  the 
old  trustee  to  turzi  over  to  the  new  trustee 
and  board  all  of  the  books,  papers,  records, 
warrants,  etc.  belonging  to  the  township  and 
which  may  have  accrued  to  the  old  trustee  by 
virtue  of  his  office.  Also,  how  can  the  town- 
ship board  go  about  securing  an  audit  of  the 
books  and  record  of  the  township  in  order  to 
know  the  amount,  if  any,  of  the  shortage  whioh 
it  Is  expected  the  records  will  disclose. 

I would  appreciate  an  opinion  on  these  matters 
just  as  quickly  as  you  can  get  around  to  it  be- 
cause until  the  township  knows  the  proper  pro- 
cedure it  is  Impossible  for  the  township  busi- 
ness to  be  discharged  satisfactorily.  I might 
add  that  1 have  advised  the  township  board  and 
stated  It  could  Institute  mandamus  proceedings 
against  the  old  trustee  to  oompel  him  to  deliv- 
er the  papers  but  the  board  feels  an  opinion 
from  your  office  would  give  it  more  authority 
to  proceed  and  1 am  inclined  to  agree  with  the 
board." 


Section  12284,  R.  S.  Mo.  1929,  provides t 


"Whenever  the  tem  of  office  of  any  township 
officer  shall  expire,  and  others  are  elected 
or  appointed  and  qualified  as  their  succes- 
sors, such  successors  shall,  immediately  after 
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entering  upon  bhe  duties  of  their  office, 
demand  and  receive  from  his  or  their  pre- 
decessors, or  their  legal  representatives, 
all  the  books,  papers  and  money  under  his 
or  their  control  belonging  to  such  office, 
and  such  books,  papers  and  other  property 
shall  be  delivered  upon  oath  that  the  same 
are  all  the  moneys,  books,  papers  and  other 
property  under  his  control  belonging  to 
such  townshipj  duplicate  receipts  shall  be 
given  the  outgoing  officer  for  the  same, 
who  shall  retain  one  copy  and  deliver  the 
other  to  the  township  clerk,  who  shall 
charge  the  mooning  officer  with  the  value 
thereof,” 


Section  12200,  R,  S.  Mo.  1920,  provides* 


”He  shall  keep  a correct  aeount  of  all 
moneys  coning  into  his  lianas  by  virtue  of 
his  office,  from  what  source  received,  and 
what  amount,  of  the  amount  paid  out,  to 
whom  paid,  and  on  what  account,  in  a book 
to  be  kept  by  him  and  provided  for  the 
purpose  by  the  townshipj  said  book  to  be 
kept  in  such  a manner  as  to  show  the 
amount  of  money  in  his  hands  belonging  to 
each  school  district  or  fractional  part 
in  the  township  and  the  amount  of  road 
money  belonging  to  the  towrialilp.  He  shall 
make  settlement  annually  between  the  twen- 
tieth day  of  March  and  the  fifteenth  day 
of  April  with  the  county  clerk  of  all' mon- 
eys received  by  him  on  acoount  of  schools, 
showing  how  the  same  have  been  disbursed, 
and  he  shall  settle  with  the  county  trea- 
surer within  twenty  days  after  the  appor- 
tionment of  the  school  funds  to  the  school 
district,  and  receive  all  money  in  the 
1 lands  of  the  oounty  treasurer  belonging 
to  his  township,  and  receipt  for  the  sane, 
and  shall  pay  all  warrants  drawn  on  him 
by  the  ooard  of  scliool  directors  in  his 
township  out  of  the  funds  beloiiging  to 
the  district,  making  the  order,  and  he 
shall  not  pay  any  money  out  belonging  to 
any  other  fund  than  that  merHoned  in  the 
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warrants,  and  be  alia  11  file  with  the 
township  clerk  on  or  before  the  day 
of  the  regular  meeting  of  the  town- 
ship board  in  April  a detailed  state- 
ment of  all  money  by  him  received  and 
paid  out,  to  whom  and  out  of  what  fund, 
and  the  amount  on  hand,  and  at  the  ex- 
piration of  his  tem  of  office  he  shall 
turn  over  to  his  successor  all  moneys, 
books  and  papers  belonging  to  the  of- 
fice, and  take  duplicate  receipts  for 
the  same,  one  to  be  filed  with  the 
township  olerk,  the  other  to  be  re- 
tained by  himself. " 


Under  the  above  seotions,  township  officers,  including 
the  trustee  and  ex  officio  treasurer,  must,  at  the  expiration 
of  their  terns  of  office,  turn  over  to  their  successors  all 
books,  papers  and  moneys  belonging  to  the  office. 

I. 

Your  first  question  is  how  the  township  board  can  proceed 
to  compel  the  old  trustee  to  turn  over  to  the  new  trustee  and 
ooaru  all  the  books,  papers,  records,  warrants,  etc.  belonging 
to  the  township  and  which  may  have  accrued  to  the  old  trustee 
by  virtue  of  Ms  office. 

We  are  assuming  for  the  purpose  of  this  opinion  that 
the  newly  elected  trustee  is  properly  qualified  for  office. 

46  G.  J.,  Section  216,  p.  1009,  declares  that: 


"It  is  the  duty  of  an  outgoing  officer 
to  surrender  to  the  proper  governmen- 
tal officer  or  agent  the  records  and 
other  paraphernalia  of  the  office,  and 
such  duty  may  be  enforced  by  mandamus, 
or  replevin  may  lie." 


In  the  case  of  Kirkwood  v.  .'lien,  120  S.  W.  641,  138  Mo. 
App.  473,  defendant,  the  duly  eleoued  and  qualified  collector 
of  revenue  of  the  City  of  Kirkwood,  resigned  and  Ms  resignation 
was  accepted  by  the  mayor,  who  thereafter  appointed  Ms  succes- 
sor until  the  next  election.  After  the  successor  had  qualified 
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the  city  made  demand  on  defendant  for  the  books,  papers,  etc., 
but  the  latter  refused  to  surrender  then,  wherein  suit  in 
replevin  was  brought  for  possession  thereof.  Judgment  was 
entered  for  the  city,  and  the  Missouri  Court  of  Appeals,  in 
affirming  the  judgment,  said: 


"Having  no  substantial  foundation  and 
no  possible  justification  for  retain- 
ing the  public  documents,  defendant  in- 
sisted on  putting  the  city  and  its  au- 
thorities to  the  cost  and  trouble  and 
inconveniences  of  tills  suit." 


And  in  the  case  of  State  ex  rel.  Cannon  v.  May,  106  Mo. 
488,  1.  c.  509,  the  court,  in  holding  that  where  the  title  to 
office  is  uncontested  mandamus  will  lie  to  compel  the  delivery 
of  books  and  papers  belonging  to  the  office,  said: 


"It  is,  however,  also  well  settled  that 
where  the  relator  holds  an  unoon tested 
title  to  a public  office,  or  his  title 
has  been  adjudicated  and  finally  estab- 
lished by  a competent  tribunal,  and  he 
is  in  possession  of  the  office,  that 
mandamus  will  lie  to  compel  the  deliv- 
ery  to  Kin  of  -the  books  and  papers  be- 
longing to  his  office  by  his  predecessor 
in  office,  who  has  refused  his  demand 
therefor.  State  ex  rel.'  v.  Trent.  58 
Mo.  571." 


From  the  foregoing,  we  are  of  the  opinion  that  the 
township  board  of  Lone  Oak  Township  in  Bates  County  may 
resort  to  a suit  in  replevin,  or  the  newly  elected  trustee 
may  bring  a stilt  in  mandamus,  since  title  to  office  is  uncon- 
tested, to  oompel  the  old  trustee  to  turn  over  to  the  new 
trustee  and  board  all  of  the  books,  papers,  records,  warrants, 
etc.,  belonging  to  the  township  and  which  accrues  to  the  old 
trustee  by  virtue  of  his  offioe. 

II. 

Your  second  question  is  how  the  township  board  can  go 
about  securing  an  audit  of  the  books  and  records  of  the  town- 
ship. 
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We  find  no  statute  providing  for  audita  of  the  books 
and  records  of  the  township  other  than  the  authority  conferred 
by  the  legislature  on  the  governor  when,  in  his  judgment,  suoh 
audit  is  for  the  public  Interest  of  the  state. 

Laws  of  Missouri,  1933,  Sections  1 and  2,  page  162,  provides 
as  follows  i 


"The  Governor  may  at  any  time,  when  in 
his  judgment  the  public  interest  of  the 
state  will  be  conserved,  select  ooope- 
tent  auditors  or  accountants  to  audit 
the  accounts  of  any  department,  office, 
commission,  board,  bureau,  institution, 
or  any  subdivision  of  the  state}  also 
road  districts,  school  districts,  town- 
ships, municipalities  and  counties  re- 
ceiving for  or  from  the  state  any  money. 

It  shall  be  the  duty  of  every  publio  of- 
ficial, agent  or  employee  of  the  state, 
and  every  official  and  employee  of  any 
county,  muncipality,  township,  school 
district  or  road  distriot  to  permit  suoh 
auditor  or  aooountant  to  have  access  to 
the  accounts,  records,  documents,  vouch- 
ers and  papers  in  the  care  or  custody  or 
under  the  control  of  any  publio  official, 
or  any  employee  of  the  state  or  any  sub- 
division thereof  upon  any  subject  relat- 
ing to  the  condition,  management  and  ex- 
penses of  the  office,  department,  board, 
bureau,  commission  or  institution  being 
audl ted. n 


From  the  foregoing,  we  are  of  the  opinion  that  the 
township  can  obtain  an  audit  of  the  books  by  convincing 
the  governor  that  the  publio  interest  will  be  conserved  by 
ordering  an  audit  of  said  township. 


Respeo tidily  submitted. 


MAX  WASSEHKAN 

Assistant  Attorney  General 

APPROVED! 


r.  v grog 
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TOWNSHIP  COLLECTORS:  Township  collector  may  give  personal  or 
BONDO : surety  bond.  Surety  bond  may  be  paid 

for  by  township  If  consent  and  approval 
is  Ki ven  by  governing  body. 
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Mr.  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir* 

This  department  Is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  followat 

"1  have  been  asked  for  an  opinion  on 
the  matter  of  a township  furnishing 
bonds  for  township  collectors.  Is 
there  authority,  statutory  or  other- 
wise, for  requesting,  allowing  or  per- 
mitting a township  to  furnish  or  pay 
for  the  bond  required  of  township  col- 
ie ctors. 

"Several  township  collectors  have 
asked  me  to  write  your  office  for  an 
opinion  on  this  question.  These  col- 
lectors state  that  formerly  a person- 
al bond  was  accepted  by  township 
boards,  but  that  now  a surety  bond 
is  required,  the  cost  of  which  is 
around  (-10.00.  This  is  the  main  ob- 
jection that  is  being  made  by  town- 
ship collectors." 

Laws  of  Missouri,  1937,  page  190,  Section  1,  pro- 
vides as  follows* 

"Whenever  any  officer  of  this  state 
or  of  any  department,  board,  bureau 
or  commission  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee 
of  any  such  offioerj  or  any  offioer 
of  any  county  of  this  state,  or  any 
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deputy,  appointee,  agent  or  employee 
of  any  such  officer,  or  any  officer  of 
any  Incorporated  city,  town,  or  village 
In  this  state,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer} 
or  any  officer  of  any  department,  bureau 
or  commission  of  any  county,  city,  town 
or  village,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer; 
or  any  offioer  of  any  district,  or  other 
subdivision  of  any  county,  or  any  incor- 
porated city,  town  or  village,  of  this 
state,  or  any  deputy,  appointee,  agent 
or  employee  of  any  such  offioer,  shall 
be  required  by  law  of  this  State,  or  by 
charter,  ordinance  or  resolution,  or  by 
any  order  of  any  court  in  this  3tate, 
to  enter  into  any  official  bond,  or 
other  bond,  he  may  elect,  with  the  con- 
sent and  approval  of  the  governing  body 
of  such  state,  department,  board,  bu- 
reau, commission,  official,  county, 
city,  town,  village,  or  other  political 
subdivision,  to  enter  into  a surety 
bond,  or  bonds,  with  a surety  company 
or  surety  companies,  authorized  to  do 
business  in  the  State  of  Missouri  and 
the  coat  of  every  such  surety  bond 
shall  be  paid  by  the  public  body  pro- 
tected thereby." 

It  will  be  noticed  under  this  section  that  "he 
may  elect,  with  the  consent  and  approval  of  the  governing 
bodyT"  Th  other  words,  it  is  not  mandatory  upon  the  town- 
ship collector  to  obtain  a surety  bond,  but  he  may  furnish 
a personal  bond. 

Section  12279,  Laws  of  Missouri,  iixtra  Session, 
1933-34,  page  167,  provides  in  part  as  follows* 

"*•&■**  The  township  collector  3hall 
before  he  receives  the  tax  books,  give 
bond  and  security  to  the  state,  to  the 
satisfaction  of  the  county  court,  in 
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a stun  equal  to  one  half  the  largest, 
amount  colle  cted  during  any  one  year 
preceding  his  election  or  appointment, 
including  school  taxes;  such  bond  shall 
be  executed  in  duplicate;  one  part 
thereof  shall  be  deposited  and  recorded 
in  the  office  of  the  clerk  of  the  county 
court,  and  the  other  part  shall  be  trans- 
mitted by  the  clerk  to  the  state  auditor. 

The  conditions  of  suoh  band  shall  be 
that  he,  the  said  collector,  will  faith- 
fully and  punctually  oollect  and  pay  over 
all  state,  county,  township  and  other 
revenue,  including  school  taxes,  that 
may  become  due  and  collectible  during 
the  period  for  which  such  collector 
shall  be  elected  or  appointed;  and 
that  he  will  in  all  things  faithfully 
perform  all  the  duties  of  the  office 
of  township- collector  according  to 
law.  Provided  the  county  court  or 
township  board  shall  annually  examine 
the  collectors  or  trustees  bond  as  to 
form  and  sufficiency  of  surety  and  in 
case  of  any  doubt  shall  require  addition- 
al security." 

This  department,  on  April  4,  1939,  rendered  an 
opinion  to  Honorable  W.  J.  Melton,  holding  that  an  offi- 
cer could  give  a personal  or  surety  bond,  and  if  he 
elected  to  give  a surety  bond,  that  the  public  body  pro- 
tected by  such  bond  could  pay  the  premium  thereon  pro- 
vided the  governing  body  of  suoh  public  body  consented  to 
and  approved  such  payment. 

The  question  presented  by  your  request  1st  Are 
township  officers  included  within  the  scope  of  the  statute 
above  permitting  the  public  body  to  pay  the  premium  upon  a 
surety  bondT  The  statute  specifically  inoludes,  "any 
officer  of  any  district  or  other  subdivision  of  any  county, 
is  then  a township  a subdivision  of  a county. 

In  Harshman  v.  Bates  County,  92  U.  3.  6b9,  23  L.  Ed 
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747,  the  Supreme  Court  of  the  United  States  saldt 


"*  * * A township  is  a different  thing 
from  a town  In  the  organic  law  of  Mis- 
souri; the  latter  being  an  incorporated 


municipality,  the  former  only  a 
cal  subdivision  of  a county 


geographi- 
■*  * * ■» 


"Township"  is  defined  in  63  C.  J.  99,  as: 

H*  * the  term  employed  * * * to  de- 
scribe a subdivision  of  the  county, 
created  by  the  state  legislature  as 
a governmental  agency  and  sometimes 
vested  with  oertain  powers  of  local 
government,  * * * * 


In  view  of  the  above  definitions,  we  believe  that 
a township  collector  is  an  officer  of  a subdivision  of  a 
county . 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  the  premium  of  the  surety  bond  of  township  collectors 
may,  with  the  consent  and  approval  of  the  governing  body 
of  such  township,  be  paid  by  the  township. 

Respectfully  submitted 


ARTHUR  O'KEEFE 

Assistant  Attorney  General 


A PROVED: 


w.  J.  BljkiiE 

(noting)  Attorney  General 
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Gift  auction  at  which  merchandise  certificates 


are  bid  not  a gift  enterprise  or  lottery. 


November  15,  1939 


Mr.  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir* 


This  department  Is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"Twenty  merchants  In  Butler  are 
buying  fake  paper  money  th  t 
varies  In  denominations.  With 
each  purchase  by  a customer,  an 
amount  in  this  fake  money  equal 
to  the  amount  of  1*he  purclv. se  is 
given  to  the  customer.  In  other 
words,  a 10^  purchase  by  a customer 
entitles  him  to  10^  worth  of  the 
fake  money.  £.very  two  weeks  these 
merchants  will  have  what  they  call 
a fake  money  auction.  At  this 
auction,  each  merchant  will  give 
two  gifts  from  his  store.  An 
auctioneer  will  be  employed  and 
he  will  auction  off  all  of  these 
gifts  to  the  highest  bidder  who 
will,  of  course,  bid  with  the  fake 
money  that  he  has  received  from 
his  purchases  at  the  stores. 

"I,  personally,  am  a little  doubt- 
ful about  this  scheme  but  I do  not 
believe  that  it  will  constitute  a 
lottery,  mainly  because  there  is 
no  direct  element  of  chance  present 
In  the  scheme.  The  inducement  to 
purchase  at  the  stores  carrying  this 
fake  money  is,  of  course,  present. 
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but  the  auctioning  off  of  the  articles 
to  the  highest  bidder  who  must  use  the 
fake  money  in  payment  do.sa  not  seem  to 
me  to  constitute  a valid  element  of 
chance.  If  a party  has  not  secured 
enough  of  the  money  by  the  time  the 
first  auction  is  held,  and  is  thus 
unable  to  purchase  anything  at  the 
auction,  he  can,  of  course,  retain 
what  money  he  has,  add  to  it,  and 
bid  at  the  next  auction.  Yihether  or 
not  a customer  receives  one  of  the 
gifts  does  not  depend  upon  any  lucky 
tiaket  or  chance  but  merely  upon  the 
amount  of  money  he  may  have  and  that 
will  depend  upon  the  amount  of  pur- 
chases he  makes  at  these  stores •" 

Section  10,  Article  XIV  of  the  Constitution  of 

Missouri  provides* 

"The  General  Assembly  shall  have 
no  power  to  authorize  lotteries 
or  gift  enterprises  for  any  purpose, 
and  shall  pass  laws  to  prohibit  the 
sale  of  lottery  or  gift  enterprise 
tickets,  or  tickets  in  any  scheme 
in  the  nature  of  a lottery,  in  this 
Stutej  and  all  acts  or  parts  of  acts 
heretofore  passed  by  the  Legislature 
of  this  State,  authorizing  a lottery 
or  lotteries,  and  all  acta  amendatory 
thereof  or  supplemental  thereto,  are 
hereby  avoided. " 

Section  4314,  K.  3.  Missouri  1929  (Mo.  St.  Ann. 

Section  4314,  page  3002)  provides! 

# 

"If  any  person  shall  make  or  estab- 
lish, or  aid  or  assist  in  making  or 
establishing,  any  lottery,  gift 
enterprise,  policy  or  scheme  of  draw- 
ing in  the  nature  of  a lottery  as  a 
business  or  avocation  in  this  state, 
or  shall  advertise  or  make  public,  or 
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cause  to  be  advertised  or  made  pub- 
lic, by  means  of  any  newspaper, 
pamphlet,  circular,  or  other  written 
or  printed  notice  thereof,  printed 
or  circulated  in  this  state,  any 
such  lottery,  gift  enterprise,  policy 
or  scheme  or  drawing  in  the  nature  of 
a lottery,  whether  the  same  is  being 
or  is  to  be  conducted,  held  or  drawn 
within  or  without  this  atate,  he  shall 
be  deemed  guilty  of  a felony,  and, 
upon  conviction,  shall  be  punished  by 
imprisonment  in  the  penitentiary  for 
not  less  than  two  nor  more  than  fiva 
years,  or  by  imprisonment  in  the 
county  jail  or  workhouse  for  not  less 
than  six  nor  more  than  twelve  months. N 

It  will  be  noted  that  both  the  Constitution  and 
statute  prohibit  any  acheme  in  the  nature  of  a lottery; 
and  it  has  been  held  that  within  their  meaning  and  Intent 
a lottery  includes  every  scheme  or  device  whereby  anything 
of  value  is  for  a consideration  allotted  by  chance.  Stats 
v.  Emerson,  318  Mo.  633,  1.  S.  If*  (2d)  109. 

The  word  has  no  technical  meaning  in  pur  law. 
Lotteries  are  judicially  denounced  as  especially  vicious 
because  by  their  very  nature  they  are  publlo  and  lnfeot 
the  whole  comnunity.  They  prey  upon  the  credulity  of 
the  unwary  and  widely  arouse  and  appeal  to  the  gambling 
instinct.  State  ex  rel.  Home  Manners  v.  Hughes,  299 
Mo.  629,  253  S.  W.  229;  State  v.  Decker,  248  Uo.  555, 

154  S.  W.  769. 

The  elements  of  a lottery  ares  (1)  Consideration; 
(2)  priza;  (3)  chance.  State  ex  Inf.  MoKittrlck,  Attorney 
General  v.  Globe-Democrat  rub.  Co.,  110  S.  W.  (2d)  705. 
Your  request  concedes  that  the  first  two  of  these  are 
present  in  the  soheme  here  Involved,  the  sole  question 
being  whether  the  third  element—  chance , is  present. 

A "gift  enterprise"  is  a scheme  under  which  goods 
are  sold  for  their  market  value  but  by  way  of  inducement 
each  purchaser  la  givan  a chance  to  win  a present  or  prize. 
Russell  v.  Equitable  Loan,  etc.,  129  Ga.  154,  58  S.  E.  881, 
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Thomas,  Nonmailable  Matter,  page  85.  However,  as  noted 
in  38  C.  J.  297,  "It  is  obvious  that  where  a gift  enter- 
prise lacks  the  essential  element  of  chance  * * * « it 
is  not  a lottery.  * * * * * 

We  find  no  oases  in  Missouri  in  which  this  exaot 
scheme,  or  one  similar  ther  to,  has  been  before  the  oourta 
for  determination  as  to  whether  or  not  it  is  lottery. 
Foreign  jurisdictions  are  almost  uniform  in  holding  that 
a scheme  by  which  the  award  depends  upon  votes  is  not  a 
lottery  because  the  absence  of  the  element  of  chance. 

In  Strand  Hardware  Co.  et  al.  v.  Moose  et  al., 

224  N.  W.  158,  the  scheme,  as  related  by  the  oourt,  was 
as  follows i 

"«  « « The  puraheser  of  merchandise 
received  votes  proportionate  to  the 
amount  of  his  purchase  or  bought 
coupon  books  and  might  oast  them  for 
any  person  who  had  entered  as  a con- 
testant. Payments  on  overdue  accounts 
entitled  the  one  paying  to  votes  on  a 
specified  basis.  *•*»****#**" 

The  person  receiving  the  highest  number  of  votes  was 
declared  the  winner.  The  oourt  said,  1.  c.  169: 

"Vote  contests  or  popularity  contests 
similar  to  the  one  before  us  usually 
have  not  been  held  lotteries  within 
like  statutes.  The  reason  assigned 
is  the  absence  of  the  element  of 
chance." 

In  State  v.  Lindsay,  2 Atl.  201,  whlah  was  decided 
by  the  Supreme  Court  of  Vermont  in  November,  1938,  the 
scheme  in  question  was  as  follows,  1.  o.  202: 

"The  campaign  consisted  of  giving 
tickets  or  ballots  to  the  several 
merchants  and  business  men  engaged 
therein,  which  they  in  turn  gave  to 
customers  with  a number  of  votes, 
so-called,  written  thereon,  this 
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number  varying  in  proportion  to  the 
amount  purchased  at  the  usual  retail 
price,  ten  votes  being  given  for  eaah 
one  cent's  worth  of  merchandise  so 
purchased.  The  customer  in  turn  wrote 
his  name,  or  the  name  of  any  person 
not  engaged  In  sponsoring  or  promoting 
the  campaign,  on  the  ballot  and  deposlt- 
' ed  the  same  in  a box  kept  at  each  store 
for  that  purpose,  the  person  whose  name 
appeared  on  the  ballot  becoming  thereby 
entitled  to  the  indicated  number  of 
votes. 

"At  intervals  the  ballots  wore  col- 
lected fr or  the  several  boxes  by  the 
respondent  or  his  agents  and  taken 
to  the  contest  headquarter*  where 
they  were  counted,  the  totals  for 
eaah  contestant  as  disclosed  by  such 
count  being  later  posted  at  the  stores 
participating  in  the  contest.  At  the 
close  of  the  contest  the  person  who 
had  received  the  greatest  number  of 
votes  was  to  receive  the  first  prise 
which  was  a Plymouth  automobile.  Those 
having  the  second,  third  and  fourth 
largest  number  of  votes  respectively 
were  also  to  receive  prises." 

The  court  said! 

"A  scheme  by  which  a merchant  or 
association,  on  selling  merchandise 
at  regular  prices.  Issues  to  pur- 
chasers ballots  entitling  them  to 
express  their  choice  a certain  number 
of  times,  according  to  the  price  of 
articles  bought,  in  favor  of  any 
person  competing  for  prises  to  be 
given  to  the  persons  receiving  or 
holding  the  greatest  number  of  votes, 
is  not  a 'lottery.'" 

Other  Jurisdictions  which  have  held  schemes 
similar  to  the  ones  described  above  and  very  much  like 
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the  one  in  question  not  to  be  within  the  inhibition  of 
the  lottery  statute*  are:  Quatsoe  v.  Eggleston*  42 
Or.  315*  71  P.  66 1 Consaonwealth  v.  Jenkins*  159  Xy. 

80*  166  S.  W.  794,  Brenard  i<fg.  Co.  v.  Jessup  and 
Barrett  Co.,  186  Iowa  872*  173  N.  W.  101;  Dion  v.  St. 
John  Baptiste  Soc.,  82  lie.  319*  19  A.  825;  Whitman  v. 
Fournier*  233  Mass.  154*  125  N.  E.  303;  Conqueror 
Trust  Co.  v.  Sii mon,  62  Okla.  252*  162  P.  1098; 
Millsaps  ▼.  Urban,  116  Ark.  90,  171  S.  W.  1198. 

CONCLUSION. 

In  view  of  the  above  authorities  it  is*  there* 
fore*  the  opinion  of  this  department  that  a scheme 
whereby  a customer  of  a merchant  Is  given  a ten  cent 
certificate  with  every  ten  cent  purchase  which  certify 
cate  can  be  used  to  bid  upon  merchandise  at  an  auction 
every  two  weeks  is  not  a lottery  or  gift  enterprise 
within  the  meaning  of  Article  XIV*  Section  10  of  the 
Constitution  and  Section  4314,  R.  S.  Missouri  1929* 
because  the  element  of  ohanoe  is  not  present. 

Respectfully  submitted 


ARTHUR  O'KEEFE 

Assistant  Attorney  General 


APPROVED* 


!r."T.~JCRK 

(Acting)  Attorney  General 


AO'KtDA 


TAXATION  AND  REVENUE:  Uncollected  taxes  belonging  to  a district 
ROAD  DISTRICTS:  should  go  into  the  special  road  district 

to  which  such  unorganized  territory  is 
attached. 


December  20,  1939 


Honorable  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir* 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  question  as  follows: 


"I  desire  your  opinion  on  a matter 
pertaining  to  the  levy  and  collection 
of  back  taxes  by  a special  road  dis- 
trict in  a township. 


"Section  8180  Revised  Statutes  for 
1929  sets  up  that  when  a special 
road  district  is  organized  in  a 
township  it  shall  be  entitled  to 
receive  taxes  levied  against  prop- 
erty located  within  the  special 
road  district.  Apparently  under 
this  section  there  is  no  doubt 
but  what  all  taxes  which  are 
assessed  and  become  due  and  pay- 
able after  the  organization  of 
the  special  roud  district  are  payable 
to  the  road  district,  however,  I 
deal  re  your  opinion  as  to  the  pa.  - 
ment  of  taxes  which  were  assessed 
and  levied  prior  to  the  organization 
of  the  special  road  district  but 
which  ere  not  paid  when  due,  become 
delinquent  and  are  paid  after  the 
organization  of  the  road  district. 

"Under  the  s action  cited  above  I 
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am  confident  that  It  was  the  in- 
tention of  the  Legislature  to  pro- 
vide that  all  taxes  paid  after  the 
organization  of  the  district  are 
payable  to  the  road  district  funds, 
regardless  of  wnen  assessed,  but 
that  is  a question  that  you  must 
decide." 


flection  8180,  R.  S.  Missouri  1929,  deals  with 
special  road  districts  in  counties  under  township 
organization.  It  provides  as  follows* 


"The  township  board  of  trustees 
shall,  upon  the  organization  of 
such  comnissioners,  cause  all 
tools  and  machinery  used  for  work- 
ing roads  belonging  to  the  dis- 
tricts and  parts  of  district  former- 
ly existing  and  composed  of  terri- 
tory embraced  within  the  incorporated 
district  to  be  delivered  to  said  com- 
missioners, for  which  such  commission- 
ers shall  give  receipt,  and  suoh  com- 
missioners shall  keep  and  use  such 
tools  and  machinery  for  constructing 
and  improving  public  roads  and  bridges. 
The  township  boards  shall  also  cause 
the  township  treasurer  to  pay  over 
to  the  treasurer  of  the  special  road 
district  all  moneys  in  his  hands  belong- 
ing to  the  district  or  districts  that 
have  been  merged  into  the  special  ro^d 
district  whenever  the  board  of  com- 
missioners of  such  special  road  dis- 
trict shall  make  demand  t orefor. 

Said  commissioners  shall  have  sole, 
exclusive  and  entire  control  and 
jurisdiction  over  all  public  high- 
ways, bridges  and  culverts,  within 
the  district  to  construct,  improve 
and  repair  such  highways,  bridges 
and  culverts,  and  shall  have  all  the 


Honorable  Donald  B.  Dawson  (3) 


December  20,  1939 


power,  rights  and  authority  con- 
ferred by  law  upon  road  overseers, 
and  shall  at  all  times  keep  sudh 
roads,  bridges  and  culverts  In  as 
good  condition  as  the  means  at 
their  command  will  permit,  and  for 
such  purpose  may  employ  hands  and 
teams  at  such  compensation  as  they 
shall  agree  upon;  rent,  lease  or 
buy  teams,  implements,  tools  and 
machinery;  all  kinds  of  motor  power, 
and  all  things  needed  to  carry  on 
such  work:  Provided,  that  said  com- 
missioners may  have  such  road  work, 
or  bridge  or  culvert  work,  or  any 
part  thereof,  done  by  contr-  ot, 
under  such  regulations  as  said  com- 
missioners may  prescribe." 

It  seems  by  this  section  that  it  was  the  intention 
of  the  lawmakers  that  the  newly  organized  territory  shall 
be  entitled  to  all  of  the  assets  of  the  old  district. 

The  commissioners  of  the  new  district  have  exclusive  Juri 
diction  over  the  old  district  together  with  the  new  as 
reorganized.  There  does  not  seem  to  be  any  question  bat 
that  the  newly  organized  district  would  be  entitled  to 
receive  the  taxes  levied  against  the  property  located 
within  the  special  road  district,  which  would  include 
the  territory  which  was  added  to  the  special  road  dis- 
trict. 


In  the  case  of  Abler  v.  School  District,  124  S.  W. 
564,  the  Court  of  Appeals  said  at  1.  o.  566: 

"The  only  remaining  question  is 
whether  the  merger  of  the  two  dis- 
tricts annulled  the  execution  of 
the  contract  sued  on,  leaving  the 
district  liable  only  for  the  value 
of  services  already  performed  un- 
der the  contr.-  ct  at  the  time  of  the 
merger. 

"It  is  said:  »Y<Jhere  performance 
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of  a contract  Is  dependent  upon  the 
continued  existence  of  a person  or 
thing,  and  such  continued  exiatenoe 
was  assumed  as  the  basis  of  the 
agreement,  the  death  of  the  person 
or  the  destruction  of  the  thing 
puts  an  end  to  the  obligation. 1 
(7A.  and  3.  Ency.  of  Law,  116.) 

And  so  we  find  the  law  in  Mumma 
v.  potomac  Co.,  8 Peters  281) 

Read  v.  Erankfort  Bank,  23  Ma. 

318;  People  v.  Glove  Mutual 
Insurance  Co.,  91  N.  Y.  174)  and 
other  cases.  We  have  no  doubt 
about  the  correctness  of  the  princi- 
ple and  cannot  see  how  it  could  be 
otherwise,  but  there  is  much  room 
for  difference  of  opinion  in  its 
application. 

"We  do  not  think  the  rule  has  any 
application  to  this  case.  The 
question  has  been  decided  by  the 
Supreme  Co  rt  in  Thompson  v.  Abbott, 

61  Mo.  176.  It  is  there  held  that 
where  one  corporation  goes  entirely 
out  of  existence  by  being  annexed 
to  or  merged  in  anotner,  if  no 
arrangements  are  made  respecting 
the  property  and  liabilities  of  the 
corporation  thac  ceases  to  exist, 
the  subsisting  corporation  will  be 
entitled  to  all  the  property  and 
answerable  for  all  the  liabilities.* 

This  case  was  where  under  the  statute 
a township  school  district  became 
merged  in  an  adjoining  town  for 
school  purposes  and  the  board  of 
education  of  ti  e municipality  took 
possession  and  control  of  the  school 
property  of  the  annexed  district." 

Also,  In  Gray  v.  School  hist*  No.  73  of  Clay 
County,  et  al.,  26  S.  W.  (2d)  683,  the  Kansas  City  Court 
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of  Appeals  said,  page  606 t 

**#  * * «■  * Defendants*  school  dis- 
tricts were  organized  not  only 
from  the  territory  In  the  consoli- 
dated district  but  with  some  un- 
organized adjacent  school  terri- 
tory never  in  the  consolidated 
district.  However,  this  circum- 
stance does  not  exonerate  defend- 
ants from  liability  for  the  obliga- 
tions of  the  consolidated  district 
properly  entered  into.  * * * * " 

Under  said  Section  8180  it  seems  that  it  was  the 
intention  of  the  lawmakers  that  when  the  special  roud 
district  is  organized  that  the  district  take  over  all 
the  assets  of  the  old  territory  and  assume  all  obli- 
gations. We  tliink  that  the  delinquent  taxes  of  the 
old  territory  would  be  considered  as  assets  of  that 
territory. 

In  the  case  of  Staue  ex  rel.  Hoad  District  v. 
Burton,  283  Mo.  41,  the  Supreme  Court  held  that  road 
funds  which  are  collected  in  speoial  road  districts 
must  be  turned  over  to  the  district  in  whieh  they  are 
collected,  therefore,  the  delinquent  taxes  collected 
in  the  territory  which  is  incorporated  in  the  newly 
organized  district  would  come  along  with  other  prop- 
erties belonging  to  that  territory. 

CQNCLISIOH. 

From  the  foregoing  it  is  the  opinion  of  this 
department  that  delinquent  tax  s on  property  which  is 
incorporated  in  a special  road  district  should,  when 
collected,  be  paid  into  the  treasury  of  the  newly 
organized  speoial  road  district. 

Respectfully  submi  Died 


APPPOVSDt 

w:  'j.-.iuKu 

(Acting)  Attorney  Gen  ral 


TY.\h  W.  BUHTGN 

Assistant  Attorney  General 
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TAXATION:  Mercnants  wno  do  not  file  bond  ana  do 
not  obtain  a mercnant ' s license  may  be 
suoject  to  forfeiture  action  unaer  Sec- 
tion 10076,  K.  S.  Missouri,  1929* 


December  22nd,  1939 


•*  / 


Hon,  George  0,  Dalton 
Collector  of  Marion  County 
Hannibal,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an 
opinion,  dated  December  16,  1939,  which  reads  as 
follows : 


"On  December  31,  1939,  the  time  will 
have  expired  for  Merchants  and  manu- 
facturers to  pay  their  ad  valorem  tax. 

I was  unable  to  receive  a bond  or  the 
cash  payment  of  their  ad  valorem  tax 
before  it  was  due  from  some  75  merchants, 

"I  am  at  a loss  to  know  how  I will 
proceed  to  collect  this  tax.  Under 
the  law  it  Is  not  supposed  to  go  de- 
linquent, and  I am  to  file  suit  against 
the  principal  and  sureties  on  the 
bond,  but  the  ones  I was  unable  to 
get  a bond  from,  I would  like  to  know 
how  to  proceed,  and  what  penalty  I can 
charge  the  merchant.  If  any,  and  what 
attorney  fee  I would  be  permitted  to 
charge  the  merchant,  and  turn  it  over 
to  the  attorney  to  file  suit?" 
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Laws  of  Missouri,  1935,  page  407,  Section 
10078,  reads  as  follows* 


"Any  person,  corporation  or  copart** 
nership  of  persona  applying  f o r a 
license  to  vend  merchandise  shall, 
before  he  or  they  shall  receive  such 
license,  execute  a bond  to  the  state, 
with  good  and  ouffldBnt  surety,  con- 
ditioned that  he  will,  on  or  before 
the  first  day  of  January  next  follow- 
ing, pay  to  the  collector  of  the 
proper  county  the  tax  due  upon  such 
license;  which  bond  shall  be  approved 
by  the  collector,  and  his  approval 
Indorsed  thereon." 


Section  10080,  R.  S.  Missouri,  1929,  shows 
the  form  of  bond  that  Is  required  before  a license 
can  be  Issued  to  a merchant. 

Section  10076,  K*  S.  Missouri,  1929,  reads 
as  follows* 


“Ho  person,  corporation  or  co- 
partnership of  persons  shall  deal 
as  a merchant  without  a license  first 
obtained  according  to  law;  and  every 
person  so  offending  shall  forfeit  to 
the  state  not  less  than  fifty  nor  more 
than  five  thousand  dollars  for  every 
such  offense,  to  be  recovered  by  in- 
dictment or  Information." 


Under  the  above  section  a penalty  may  be  re 
covered  by  Indictment  or  information  which  shall  be 
filed  by  the  prosecuting  attorney  of  the  county. 
This  section  does  not  provide  for  an  attorney’s  fee 
but  only  for  a forfeiture  for  the  state. 


Eon#  George  0#  Dalton  (3) 


December  22,  1939 


Tinder  Section  10034,  R#  5.  Missouri,  1929, 
the  clerk  is  directed  to  Issue  a license  form  there- 
in contained,  and  under  Section  10085,  R#  S# 

Missouri,  1929,  is  directed  that  the  clerk  shall 
deliver  to  the  collector  of  his  county  all  licenses 
so  issued  and  charge  him  therewith  in  a book  to  be 
kept  for  that  purpose# 

Uhder  Section  10086,  R#  S#  Missouri,  1929, 
the  Collector  is  authorized  to  receive  the  sum  of 
fifty  cents  {504)  for  Issuing  the  license  and  twenty- 
five  cents  (2ft/)  for  issuing  bond  and  statement  to 
be  retained  by  the  Collector  as  his  fee# 

Under  Section  10087,  R#  S#  Missouri,  1929, 
it  provides  for  the  forfeiture  of  the  bond  where  the 
merchant  has  not  paid  the  amount  of  taxes#  It  also 
provides  for  the  forfeiture  of  the  bond# 

Under  Section  10088,  R#  S#  Missouri,  1929, 
it  provided  that  after  the  bond  has  been  forfeited, 
a suit  shall  be  brought  and  judgment  shall  be  render- 
ed against  the  merchants  for  three  times  the  amount 
of  revenue  which  shall  be  found  to  be  due  for  the 
year  lncludln  the  costs# 

According  to  your  request  you  state  that  you 
were  unable  to  receive  a bond  or  a cash  payment  of 
the  ad  valorem  tax  before  it  was  due.  I am  assuming 
t at  the  75  merchants  did  not  receive  the  license  as 
set  out  in  Section  10084,  supra#  I make  this  assump- 
tion for  the  reason  that  the  collector  could  not 
deliver  such  a license  without  first  having  a bond  on 
record  in  his  office# 

Under  Section  10079,  R#  S#  Missouri,  1929,  a 
Collector  who  shall  fall  to  require  a bond  before  issuing 
a license  shall  be  deemed  guilty  of  a misdemeanor#' 


Hon.  George  0.  Dalton 


(4) 


December  22,  1939 


CONCLUSION 


In  view  of  the  above  authorities  It  Is  the 
opinion  of  this  Department  that  since  no  bond  has 
been  filed  in  the  office  of  the  Collector,  the  only 
suit  that  can  be  filed  is  a proceeding  by  way  of 
indictment  and  information  under  Section  10076, 
supra,  which  provides  for  a forfeiture  from  any 
person,  corporation  or  copartnership  of  persons 
who  shall  deal  as  a merchant  without  a license 
first  obtained  according  to  law.  The  forfeiture 
is  not  less  than  Fifty  ($50.00)  Dollars,  nor  more 
than  Five  Thousand  (§5,000.00)  Dollars  for  every 
such  offense. 

It  is  further  the  opinion  of  this  Depart- 
ment that  since  the  75  merchants  did  not  file  a bond 
according  to  law,  the  only  procedure  that  can  be 
followed  by  the  Collector  of  ilarion  County  is  the 
procedure  set  out  in  Section  10076,  R.  S«  Missouri, 
1929. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED I 


TYKE  W.  BURTON 

(Acting)  Attorney  General 
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I.  County  Collectors:  L&ws  of  Missouri  1937,  page  ©02, 

impinge  upon  Section  12184  R.  S.  Mo, 

1929  and  repeals  the  same  by  implica- 
tion as  to  the  irreconciliable  features, 

II.  1937  Laws,  supra,  do  not  impinge 

upon  Section  9885,  Laws  of  Mo.  1935, 
pace  408. 

r.5r  cir  


Honorable  Jack  U.  Denny 
Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri 


Dear  Mr.  Denny* 


Vce  desire  to  acknowledge  your  request  for  an  opin- 
ion on  Larch  3,  1939,  which  is  as  follows: 


"Section  1,  page  502  R.  S.  Mo.  1937 
provides  that  notwithstanding  any 
provisions  of  law  of  this  state,  the 
public  funds  of  every  County,  Town- 
ship, City,  town,  village,  school 
district,  etc.  shall  secure  their  funds 
by  deposit  of  securities.  This  section 
doe b not  specifically  name  County  Col- 
lector funds. 

"Does  tills  statute  repeal  by  implica- 
tion the  authority  granted  to  govern- 
ing bodies,  such  as  the  County  Court 
exercises  in  designating  depository 
for  County  Treasurer’s  funds  and  for 
County  Collector's  funds— specifically 
Sections  12184  R.  S.  1929,  and  9885,  as 
amended? 

"My  idea  is  that  Section  1,  page  502, 
Session  Acts,  1937  simply  relates  to 
the  class  of  securities  required  to 
secure  public  deposits,  and  does  not 
take  away  the  authority  of  the  County 
Court  to  designate  a depository  for 
the  Collector. 
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"It  has  been  suggested  to  me  that 
since  this  statute  does  not  specifical- 
ly mention  County  Collector's  funds, 
that  the  Collector  is  an  insurer  of 
his  deposits,  although  the  County 
Court  has  designated  his  depository. 

"It  is  my  opinion  that  when  the  Collec- 
tor^ depository  is  named  by  the  County 
Court  and  his  funds  are  placed  in  the 
County  Collector's  fund  as  provided  in 
Section  9885,  Session  Acts,  1955,  page 
408,  his  funds  become  part  of  the  pub- 
lic funds  of  the  County,  and  are  there- 
fore protected  by  the  securities  in 
any  event. 

"Way  I have  your  opinion  on  these 
questions?" 


A depository  of  county  funds  was  formerly  selected 
under  the  provisions  of  Section  12184  R.  S.  Wo.  1929,  which 
is  as  follows: 


"It  shall  be  the  duty  of  the  county 
court  of  each  county  in  this  state, 
at  the  May  term  thereof,  in  the  year 
1909,  and  every  two  years  thereafter, 
to  receive  proposals  from  banking 
corporations,  associations  or  in- 
dividual bankers  in  such  county  as  may 
desire  to  be  selected  as  the  deposita- 
ries of  the  funds  of  said  county.  For 
the  purpose  of  letting  such  funds  such 
county  court  shall,  by  order  of  record, 
divide  said  funds  into  not  less  than 
two  nor  more  than  ten  equal  parts, 
and  the  bids  herein  provided  for  may 
be  for  one  or  more  of  such  parts. 

Notice  that  such  bids  will  be  received 
shall  be  published  by  the  clerk  of 
said  court  twenty  days  before  the  com- 
mencement of  said  term  in  some  news- 
paper published  in  said  county,  and 
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if  no  newspaper  be  published  therein 
then  such  notice  shall  be  published 
at  the  door  of  the  courthouse  of  said 
county*  Provided,  that  in  counties 
operating "under  the  township  organisa- 
tion law  of  this  state,  township  boards 
shall  exercise  the  same  powers  and 
privileges  with  reference  to  township 
funds  as  are  herein  conferred  upon 
county  courts  with  reference  to  county 
funds  at  the  same  time  and  manner,  ex- 
cept that  township  funds  shall  not  be 
divided,  but  let  as  an  entirety*  Pro- 
vided, also,  that  In  all  cases  of  "EKe 
letting  of  township  funds,  three 
notices,  posted  In  three  public  places 
by  the  township  clerk,  will  be  a suffi- 
cient notice  of  such  letting*  (H.  S* 
1919,  Section  9582*)" 


The  General  Assembly  of  1937  materially  changed  the 
depository  laws  of  the  State  of  Missouri  with  reference 
to  the  payment  of  interest  and  the  securities  to  be  given 
by  the  banking  institutions  selected  as  depositories,  to 
safeguard  and  protect  the  public  funds  of  the  state.  Its 
various  institutions  and  the  political  sub-divisions 
thereof. 

Laws  of  Missouri  of  1937,  page  502,  Section  1 there- 
of, provides,  in  part,  as  follows: 


9 Ncbwi  that  ending  any  provisions  of  law 
of  this  state  or  of  any  political  sub- 
division thereof,  the  public  funds~"o? 
every  county,  township,  city,  town, 
village,  school  district  of  every 
character,  road  district,  drainage  or 
levee  district,  state  hospital,  Mis- 
souri State  School,  Missouri  School 
for  the  Deaf,  Missouri  School  for  the 
Blind,  Missouri  Training  School  for 
Boys,  Industrial  Home  for  Girls,  Con- 
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federate  Soldiers'  Home,  Federal  Sol- 
diers' Home,  Missouri  State  Sanatorium, 
earnings  of  Missouri  Penitentiary, 

State  University,  Missouri  State 
Teachers'  Colleges,  Lincoln  University, 
which  shall  now  or  hereafter  be  deposited 
in  any  banking  institution  acting  as  a 
legal  depository  of  such  funds  under  the 
provisions  of  the  Statutes  of  Missouri 
requiring  the  letting  and  deposit  of 
the  same  and  the  furnishing  of  security 
therefor,  shall  be  secured  by  the  said 
legal  depository  making  deposit,  as  here- 
inafter provided,  of  securities  of  the 
same  character  as  are  required  by  Sec- 
tion 11469  and  all  amendments  thereto 
for  the  security  of  funds  deposited  by 
the  State  Treasurer  under  the  provisions 
of  Article  jL  and  2 of*  Chapter  72  of  the 
Revised  Statutes  of  Missouri  1929,  and 
all  amendments  thereto.  The  said  securi- 
ties shall,  at  the  option  of  the  deposi- 
tary banking  institution,  be  delivered 
either  to  the  fiscal  officer  or  the 
governing  body  of  the  municipal  corpora- 
tion or  other  depositor  of  aald  funds,  or 
by  depositing  such  securities  with  such 
disinterested  banking  institution  or 
safe  depository  as  trustee  as  may  be 
satisfactory  to  both  parties  to  the  de- 
positary agreement.  The  rights  and 
duties  of  the  several  parties  to  the 
depositary  contract  shall  be  the  same 
as  those  of  the  state  and  the  deposi- 
tary banking  institution  respectively 
tinder  Section  11469  of  Article  2 of 
Chapter  72  of  the  Revised  Statutes  of 
Missouri  1929  and  all  amendments  thereto, 
*•&•**".  (Underscoring  ours) 


Section  3,  1937  Laws,  supra,  is,  in  part,  as  follows: 


" * * * the  award  * * * of  such  funds 
shall  be  made  in  each  case,  without 
bids  and  without  requiring  the  payment 
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of  any  bonue  or  Interest,  by  the 
authority  or  authorities  which  are  by 
statute  empowered  to  in  alee  awards  of 
such  funds  upon  bids*"  (Underscoring 
ours) 


Section  4,  1637  Laws,  supra.  Is,  in  part,  as  follows! 


" * •»  # » In  the  event  that  the  select- 
ed depository  or  depositories  within 
such  territory  shall  fall  to  accept  such 
award  or  awards  of  such  public  funds  as 
may  be  made,  then  the  authority  or 
authorities  which  are  by  law  Smpowered 
to  make  such  selection  of  depositories 
and  awards  of  public  funds  thereto,  are 
authorized  and  empowered,  etc*"  (Under- 
scoring our  a) 


The  subject  matter  of  the  above  statutes  is  in  conflict 
and  said  statutes  should  be  construed  under  the  rule  stated 
in  State  ex  rel*  Mo*  Pacific  Ry*  vs.  Public  Service  Comm. 

204  S*  W.  365,  275  Mo*  60,  65,  which  Is  as  follows: 


The  law  is  that,  if  two  statutes 
deal  with  the  same  subject-matter  and 
are  inconsistent  with  each  other,  so 
that  both  cannot  be  operative  as  to 
such  subject-natter,  the  latter  act 
will  be  regarded  as  a substitute  for 
the  former  one  and  will  operate  as  a 
repeal,  although  it  contains  no  express 
repealing  clause.  A requirement  that 
a carrier  shall  furnish  track  scales 


is  a regulation  in  regard  to  weighing 
cars  and  the  freight  thereon.  * * * " 
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In  the  case  of  Gasconade  County  tb.  Gordon,  146  S.  W. 
1160,  241  Ko.  569,  583,  the  court  stated  the  following 
rule  of  Construction  as  to  two  acts  of  the  legislature : 


"If  they  are  absolutely  inconsistent 
and  repugnant,  then  of  course  the 
latter  prevails  and  the  former  falls." 


But  a new  statute  is  ar.endatory,  and  repeals  an  old 
one  by  implication  only  to  the  extent  of  the  irreconcil- 
able repugnancy  between  the  two.  State  ex  rel.  Holliday 
vs.  Rlnke,  121  S.  W.  159, 

The  county  court,  in  Section  12184,  supra.  Is  the 
proper  body  to  designate  a depository  of  the  funds  of 
such  county  but,  in  so  doing,  must  follow  the  procedure 
provided  In  the  Laws  of  Missouri  1937,  page  602. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  derjartment  that 
said  Law  of  Missouri  1937,  page  502,  is  Inconsistent 
with  and  repugnant  to  Section  12184,  supra,  and  the  Law 
of  1937,  supra,  being  last,  it  prevails,  but  only  to  the 
extent  of  such  Irreconcilable  repugnancy  and  the  county 
court  not  having  been  eliminated  as  the  proper  body  to 
select  such  depository,  it  is  the  proper  body  to  make 
such  selection  but  under  the  provisions  of  the  1937  Law, 
supra. 


II. 

Section  9885,  Laws  of  1935,  page  408,  relating  to 
bond  of  county  collectors  and  providing  for  daily  de- 
posits in  counties  having  a population  of  less  than 
76,000  by  order  of  county  court,  and  bonding  of  county 
depositories,  is  as  follows t 

"Every  collector  of  the  revenue  in 
the  various  counties  in  this  state. 
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and  the  collector  of  the  revenue  In 
the  city  of  St*  Louis,  before  enter- 
ing upon  the  duties  of  his  office, 
shall  give  bond  and  security  to  the 
state,  to  the  satisfaction  of  the 
county  courts,  and,  in  the  city  of 
St*  Louis,  to  the  satisfaction  of 
the  mayor  of  said  city,  in  a sum 
equal  to  the  largest  total  collec- 
tions made  during  any  one  month  of 
the  year  preceding  his  election  or 
appointment,  plus  ten  per  cent,  of 
said  amount*  Provided,  however, 
that  no  collector  shall  be  required 
to  give  bond  in  excess  of  the  sum 
of  seven  hundred  fifty  thousand 
dollars,  conditioned  that  he  will 
faithfully  and  punctually  collect 
and  pay  over  all  state,  county  and 
other  revenue  for  the  four  years 
next  ensuing  the  first  day  of  March, 
thereafter,  and  that  he  will  In  all 
things  faithfully  perform  all  the 
duties  of  the  office  of  collector 
according  to  law*  The  official  bond 
required  by  this  section  shall  be 
signed  by  at  least  five  solvent 
sureties*  Provided,  that  in  all 
counties  which  now have  or  which 
may  hereafter  have  a population  of 
less  than  75,000  inhabitants,  accord- 
ing to  the  last  preceding  federal 
decennial  census,  the  county  court 
in  such  counties  may  require  the 
county  collector  thereof  to  deposit 
daily  all  collections  of  money  in 
such  depository  or  depositories  as 
may  have  been  selected  by  such 
County  Court  in  accordance  with 
the  provisions  of  Sections 
12184,  12185,  12186  and  12187  of 
the  Revised  Statutes  of  the  State 
of  Missouri  1929,  to  the  credit  of 
a fund  to  be  known  as  * County  Collec- 
tor^ Fund, * and  such  depository  or 
depositories  shall  be  bound  to  ac- 
count for  the  moneys  in  such  ’County 
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collector's  Fund'  in  the  same  manner 
as  the  public  funds  of  every  kind  and 
description  going  into  the  hands  of 
the  county  treasurer  and  under  the 
same  depository  bond  as  required  to 
be  given  under  section  12187  Revised 
Statutes  of  Missouri  1929 j provided 
further,  that  when  such  deposits  are 
S6  Inquired  to  be  made,  such  county 
courts  may  also  require  that  the  bond 
of  the  county  collector  in  such 
counties  shall  be  in  a sum  equal  to 
the  largest  collections  made  during 
any  calendar  week  of  the  year 
immediately  preceding  his  election 
or  appointment,  plus  ten  per  cent  of 
said  amount}  provided  further,  that 
no  such  county  collector  sliall  be 
required  to  make  dally  deposits  for 
such  days  when  his  collections  do 
not  total  at  least  the  sum  of  One 
Hundred  Dollars  ($100,00)}  ana  pro- 
vided further  the  collector  she l 1 
not  check  on  such  1 CountyTTollec tor ' s 
Fund1  except  for  the  purpose  of  mak- 
ing the  monthly  distribution  of  taxes 
and  licenses  collected  for  distribu- 
tion as  provided  by  law  or  for  balanc- 
ing accounts  among  different  deposito- 
ries, (Underscoring  ours) 


The  condition  of  the  collector's  bond  in  the  above 
section  is  exactly  the  same  as  in  the  same  section  of 
the  Laws  of  1955  and  Revised  Statutes  of  1929,  The  re- 
peal of  the  1929  Statute,  supra,  and  the  1955  Law,  supra, 
was  obviously  not  made  to  vary  the  liability  on  the  col- 
lector's bond. 

It  is  true  that  Section  9885,  supra,  refers  to  Sec- 
tions 12184,  12186,  12186  and  12187  Revised  Statutes  of 
Missouri  1929,  but  such  reference  is  merely  as  to  the 
selection  by  the  County  Court  of  a depository  under  the 


Honorable  Jack  H.  Denny 


9- 


March  22,  1939 


provisions  of  1929  hevised  Statutes  and  such  sections  were  re- 
pealed by  Implication  by  the  Depository  Act  of  1937,  supra. 

Section  9886,  supra,  containing  the  provision  of  the  condi- 
tion of  a bond  of  a collector  "that  he  will  faithfully  and  punc- 
tually collect  and  pay  over  all  state,  county  and  other  revenue 
for  the  four  years  next  ensuing  the  first  day  of  March,  there- 
after and  tnat  he  will  in  all  things  faithfully  perform  all  the 
duties  of  the  office  of  collector  according  to  law"  is  not  in 
conflict  with  any  part  of  the  Session  Act  of  1937,  page  602,  supra. 
There  is  no  inconsistency  or  repugnance  apparent.  Therefore,  the 
legislature  in  the  1937  law  made  no  attempt  to  vary  the  condition 
of  the  collector’s  bond. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  De- 
pository Law  of  Missouri,  1957  Session  Acts  at  page  502,  does  not 
impinge  upon  Section  9886,  Laws  of  Missouri  1935  at  page  408,  nor 
affect  the  condition  of  the  collector's  bond  stated  therein. 


The  question  as  to  whether  the  County  Collector  is  relieved 
of  liability  where  he  has  deposited  his  funds  in  a depository 
selected  by  the  county  court,  under  and  by  virtue  of  Section  9885, 
Laws  of  Missouri  1933,  page  454,  is  passed  on  in  an  opinion  from 
this  department  to  Mr.  P.  C.  'ireit.  Prosecuting  Attorney  of  Andrew 
County  on  February  13,  1935. 


Respectfully  submitted. 


APPROVED* 


S.  V.  kEDLIliG 

Assistant  Attorney  General 


J.'L.  TAYL6R 

(Acting)  Attorney-General 
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SEAER  DISTRICTS:  (1)  Rot  necessary  to  secure  permit  from  bd.  of  plumbing 
supervisors  before  connecting  sewer  in  incorporated  sewer  district  in  in- 
corporated town  where  town  has  satisfactory  plumbing  code.  (2)  Necessary 
to  secure  permit  from  board  in  unincorporated  area.  (3)  Sewer  district 
may  Met  require  its  own  permit  and  charge  fees;  trustees  not  liable  where 
drain  layer  acting  Independently  excavates  public  road  without  excavation 
permit . 


May  9,  1939 

/ 


Mr.  C.  W.  Detjen 
Attorney  at  Law 
722  Chestnut 
St,  Louis,  Missouri 


Dear  Sir: 


ie  wish  to  acknowledge  your  recent  request  for  an 
opinion  wherein  you  state  as  follows: 


"As  County  Counselor  of  St.  Louis  County 
I have  been  requested  to  secure  an  opinion 
from  you  concerning  the  Jurisdiction  of 
the  County  Court  as  a Board  of  plumbing 
inspectors  and  supervisors  over  sewer  con- 
nections in  sewer  districts  organized  under 
the  provisions  of  the  act  of  the  1933-34 
session,  page  119. 

In  St.  Louis  County  a drain  layer  or  plumber, 
desiring  to  connect  a sewer,  is  required  to 
take  out  a permit  for  which  a fee  is  charged, 
under  certain  established  rules  and  regula- 
tions of  the  plumbing  board,  authorized  by 
Secs.  14864-5  R.  S.  1929.  Before  he  can 
secure  this  permit  he  is  required  to  secure 
an  excavation  permit  from  the  County  Clerk 
as  provided  in  Chap.  42,  itrt.  7,  it.  S.  1929. 

Certain  newly  organized  Sewer  Districts 
created  under  the  1933—34  acts  have  r efused 
to  recognize  sewer  connection  permits  from 
the  board  of  plumbing  supervisors  and  in- 
spectors, have  insisted  that  permits  be  ob- 
tained from  the  Trustees  of  the  District  be- 
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fore  permitting  connections  to  their 
sewers  and  have  issued  connection  per- 
mits to  drain  layers  having  no  permit 
from  the  board  of  plumbing  supervisors. 
Furthermore,  they  have  permitted  exca- 
vations in  public  roads  without  requiring 
the  production  of  a permit  from  the  County 
Clerk.  Some  of  these  districts  are  in 
rural  areas,  others  in  incorporated  towns, 
and  some  partly  in  rural  and  partly  in 
incorporated  areas. 

The  folxowing  questions  have  arisen* 

1.  Is  it  necessary  to  secure  a permit 
from  the  board  of  plumbing  supervisors 
and  inspectors  before  connecting  a sewer 
in  an  incorporated  sev/er  district* 

a.  when  the  sewer  is  in  an  incorporated 
town 

b.  when  the  sewer  is  in  unincorporated 

area 

2.  If  so,  has  the  sewer  district  the  right 
to  require  its  own  permit  and  charge  a fee 
for  the  same  connection? 

3.  Ar©  the  trustees  of  a sewer  district 
who  permit  a drain  layer  to  excavate  a 
public  road  for  a sewer  connection,  without 
requiring  the  production  of  an  excavation 
permit,  subject  to  prosecution  under  Sec. 
8006  R.  S.  1929?" 


Section  14863  of  Laws  of  Missouri  1931  p.  287  provides  for 
plumbing  Inspectors  in  counties  containing  200,000  inhabitants 
or  more  and  less  than  400,090,  as  follows* 


"In  all  counties  in  this  state,  which  now 
contain  or  may  hereafter  contain  a popu- 
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latlon  of  200,000  Inhabitants  or  more, 
and  less  than  400,000  inhabitants, 
according  to  the  last  federal  decennial 
census,  all  plumbing  and  drains  shall 
be  nereafter  installed  In  accorc ance 
with  the  standard  inspections,  require- 
ments and  provisions  hereinafter  set 
out,  and  no  person  shall  now  or  hereafter 
engage  or  work  at  the  business  of  plumb- 
ing in  said  counties  except  he,  she, 
it  or  they  first  receive  a certificate 
in  accordance  with  the  provisions  of  this 
law  or  a certificate  authorising  such 
person  or  persona,  firm,  corporation  or 
association  to  do  plumbing  in  this  state." 


Thereafter  follows  a number  of  sections,  146b4  to 
14871,  Inclusive,  h.  3.  too.  1*29,  which  sot  out  in  d etall 
the  specifications  and  general  regulations  for  various 
kinds  of  plumbing  and  drains. 

Section  148&4  R.  S.  Mo.  1929  creates  a board  of  plumb- 
ing inspectors  or  supervisors  with  various  duties  and  authority 
and  reads  in  rart  as  follows* 


"(a)  Hie  county  court  of  every  county 
herein  described  are  created  and  made 
a board  of  plumbing  inspectors  and  super- 
visors. There  shall  be  appointed  by  said 
board  of  plumbing  inspectors  and  super- 
visors such  inspectors  as  shall  be  neces- 
sary, compensation  of  such  inspectors  to 
be  fixed  by  said  board,  such  inspectors 
in  eaoh  case  to  be  a duly  licensed  plumber. 
It  shall  be  the  duty  of  said  board  of 
plumbing  inspectors  and  supervisors  to 
Inspect  all  plumbing,  to  grant  licenses 
jfor  the  installafclori  thereof,  and  certifi- 
cates of  inspection  and  to  report  all 
violations  of  the  provisions  of  this  law 
to  the  prosecuting  attorney  of  the  several 
counties. 


lb)  The  said  board  of  plumbing  inspectors 
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and  supervisors  shall  have  the  authority 
to  make  such  rules  and,  regulations,  not 
inconsistent  with  tHtT~ provisions  hereof, 
for  the  construction,  installation  and 
inspection  of  plumbing  as  said ’board 
shall  deem  necessary  for  the  preservation 
and  improvement  of  the  public  health. 

It  shall  be  the  duty  of  the  prosecuting 
attorney  of  the  several  counties  in  the 
state  to  prosecute  all  violations  thereof, 

*->*«-»<**•>*'»****'*****'**-*'» 

(e)  Upon  payment  of  the  feas  aforesaid 
and  upon  completion  of  the  teats  and 
inspections  herein  provided,  there  shall 
be  issued  by  the  board  of  plumbing  in- 
spectors and  supervisors  a certificate 
of  inspection,  which  certificate  shall 
be  prlma  facie  evidence  that  said  plumbing 
or  drains  conform  to  the  requirements 
of  this  law,  (Laws  1921,  p,  558,  Sec, 

12)" 


Section  14865  R,  3,  Mo,  1929  sets  out  a number  of  general 
provisions  in  p&rt  as  follows t 


"No  person,  company  or  corporation 
shall  be  permitted  to  install  any 
plumbing  in  any  building  in  the  county, 
run  water  into  any  house  or  premises 
or  a sewer  from  any  building.  Dot  or 
premises  without  first  !having  been  duly 
licensed  by  proper  authority  to  do  suoh 
work, 

(o)  Where  a water  service  or  sewer 
connections  are  to  be  run  into  a 
premise  only  and  no  plumbing  is  in- 
stalled in  the  building  supplied  or 
drained  by  suoh  service  or  sewer,  a 
permit  shall  first  be  obtained  to  do 
such  work}  a fee  of  $1,50  shall  be 
charged  for  suoh  permit," 
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It  is  therefore  provided  that  under  Section  14865, 
supra,  no  person,  firm  or  corporation  is  permitted  to 
install  any  plumbing  or  make  necessary  sever  connections 
without  being  duly  lloensed  and  a permit  obtained. 

Lava  of  Missouri,  1931,  Section  14866,  page  288,  provides 
for  the  appointment  by  the  county  court  of  a board  of  plumb- 
ing inspectors  consisting  of  a master  plumber,  a Journeyman 
plumber  and  one  person  who  possesses  the  qualifioctions  re- 
quired by  law  for  a county  health  officer. 

Section  14867,  R.  S,  Mo,  1929,  provides  for  the  hold- 
ing of  examinations  by  the  board  of  plumbing  inspectors 
to  test  applicants  as  to  their  practical  knowledge  of  plumbing, 
sewerage,  house  drainage  and  ventilation,  and  if  the  board 
is  satisfied  of  the  competency  of  such  applicants,  a certificate 
is  issued  to  them  upon  the  payment  of  a fee. 

Section  14871,  R,  3,  Mo,  1929  declares  when  additional 
regulations  are  permissible,  as  follows t 

"Nothing  in  this  law  shall  be  construed 
to  prevent  or  prohibit  any  incorporated 
oity,  town  or  village  from  making  like, 
further  and  additional  regulations  not 
in  conflict  with  the  provisions  of  this 
law.  In  the  event  that  the  ordinances 
or  laws  of  said  incorporated  cities,  towns 
or  villages  should  conflict  with  this  law, 
then  this  law  shall  be  supreme  and  shall 
be  the  rule  of  construction  on  all  matters 
pertaining  to  any  ordinances  of  said  cities, 
towns  or  villages," 

A complete  and  comprehensive  scheme  is  thus  set  up 
for  regulating  the  practice  of  plumbing  in  counties  of 
200,000  inhabitants  or  more  and  less  than  400,000, 

The  57th  General  Assembly,  at  its  extra  session.  Lavs 
of  Mo,  1933-1934,  Seotions  1-41,  inclusive,  pages  119-136, 
enacted  a lav  providing  for  the  establishment  of  sewer  dis- 
tricts in  counties  of  150,000  to  400,000  inhabitants. 

You  state  that  certain  newly  organised  sewer  districts 
created  under  the  above  act  have  refused  to  recognise  sewer 
connection  permits  from  the  board  of  plumbing  supervisors  and 
inspectors  insisting  that  permits  be  obtained  from  trustees 
of  the  district  before  permitting  connections  to  their  sewers 
and  have  issued  connection  permits  to  drainlayers  having  no 
pennit  from  the  board  of  plumbing  supervisors. 

Such  condition  has  evidently  been  brought  about  by 
reason  of  Section  29  of  the  above  act,  which  provides  thats 
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"The  sever  district  through  Its  Board 
of  Trustees  may  promulgate  reasonable 
rules  and  regulations  concerning  the 
construction,  maintenance  and  use  of  the 
sever  system  or  systems  constructed  and/ 
or  maintained  by  the  district." 


Nowhere  throughout  the  above  act  dove  find  a complete 
and  comprehensive  scheme  for  the  regulation  of  plumbing  as 
provided  for  under  Sections  1*665  to  14671,  supra.  It  is 
merely  that  the  noard  of  Trustees  may  promulgate  reasonable 
rules  and  regulations.  Is  it  to  be  said t hat  the  latter 
act,  being  a special  one,  must  prevail  over  the  general  act, 
and  that  therefore  the  Legislature  which  created  said  sewer 
districts  for  the  preservation  of  public  health  were  willing 
to  permit  the  trustees  who  were  not  necessarily  chosen  for 
their  knowledge  about  sewer  matters  to  supersede  the  authority 
of  men  trained  and  particularly  qualified  for  the  work. 

There  are  no  cases  which  shed  any  light  on  the  question 
presented.  There  have  been  two  cases  which  construe  the 
sever  district  lav  of  1954,  State  ex  rel  Webster  droves  vs. 
Smith,  67  S.  W.  (2nd)  147  and  State  ex  rel  V/ebster  Proves 
vs.  Smith,  115  S#  W.  (2nd)  816.  However,  neither  of  these 
cases  touch  on  the  matters  befo.-e  us  for  consideration.  We 
must,  therefore,  necessarily  resort  to  statutory  construction, 
bearing  in  mind  the  cardinal  principle  that  in  construing 
statutes  they  should,  if  possible,  be  construed  with  a view 
of  effectuating  the  legislative  purpose.  State  ex  rel  Smith 
67  S.  W.  (2nd)  60,  l.c.  56. 

At  this  point,  we  find  ourselves  presented  with  the 
following  situation  as  it  relates  to  plumbing  regulation  and 
inspection.  The  1934  act  dealing  with  the  subject  in  general 
and  comprehensive  terms  (Section  29  "reasonable  rules  and  regu- 
lations'1 ) and  the  sections  as  they  appear  in  the  itevlsed 
Statutes  of  Missouri  1929,  and  as  amended  in  1931  (Sections 
14654  to  14671)  dealing  with  the  same  subject  in  a more  m nute 
and  definite  rnan.er.  The  court  in  the  case  of  bishop  vs. 

Muaik  JPlating  Works  3 S.  W.  (2nd)  266,  l.c.  269,  in  holding 
that  where  such  a situation  presents  itself  the  two  should 
be  read  together  and  harmonised,  if  possible,  said: 
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"When  one  statute  deals  with  a subject 
In  general  and  comprehensive  terms,  and 
another  deals  with  a part  of  the  same 
subject  In  a more  minute  and  definite 
manner,  the  two  should  be  read  together, 
and  harmonized,  if  possible.  ■»*■>*>*• 
There  Is  no  ambiguity  In  either  statute, 
and  no  repugnancy  between  them;  and 
no  reason  appears  why  the  plain  provl- 
siuns  of  section  # « <*,  should  be  re- 
jected because  of  the  equally  plain 
provisions  of  section  * * * * * <*■  •” 


We  have  carefully  read  both  acts  and  find  no  repugnancy 
between  them.  They  lend  themselves  readily  to  harmony  when 
read  together,  and  therefore  we  will  take  up  your  respective 
questions . 

(1)  Is  it  necessary  to  secure  a permit  from  the  board 
of  plumbing  supervisors  and  inspectors  before  connecting 
a sewer  in  an  incorporated  sewer  district  when  the  sewer  is 
In  an  incorporated  town? 

Section  14853,  supra,  provides  that* 


" * * Jiii  plumbing  and  drains  shall  be 
hereafter  installed  In  accordance  with 
the  standard  Inspections,  requirements 
and  provisiens  hereinafter  set  out.” 


Section  146t>5f,  supra,  provides  that: 


"The  plumbing  laws  of  ull  incorporated 
places  within  the  county  may  have  a plumb- 
ing code  equal  to  this  code.  Where  no  such 
laws  exist,  all  plumbing  in  such  towns  shall 
be  duly  inspected  by  the  county  inspector." 


We  anticipate  that  the  argument  will  be  advanced  that  a 
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sewer  district  Is  Included  within  the  meaning  of  "incorporated 
places'’,  and  therefore  that  the  plumbing  In  the  sewer  district 
is  not  subject  to  inspection  by  the  county  inspector.  This 
might  be  time  were  it  not  for  the  words  "In  such  towns",  which 
indicates  that  it  was  towns  that  was  meant  by  incorporated 
places  and  not  sewer  districts. 

We  are,  therefore,  of  the  opinion  that  it  is  not  necessary 
to  secure  a permit  from  the  board  of  plumbing  supervisors  and 
Inspectors  before  connecting  a sewer  in  an  incorporated  sewer 
district  in  an  incorporated  town,  where  said  town  has  a plumbing 
code  equal  to  that  set  up  by  the  board  of  plumbing  supervisors 
and  inspectors, 

• 

(2)  When  the  sewer  is  In  an  unincorporated  area? 

We  are  of  the  opinion  that  it  is  necessary  to  secure  a 
permit  from  the  board  of  plumbing  supervisors  and  inspectors 
before  connecting  a sewer  in  an  Incorporated  sewer  district 
in  an  unincorporated  area. 


II.  (a) 

Your  second  question  is  whether  the  sewer  district  has 
the  right  to  require  Its  own  permit  and  charge  a fee  for  the 
same  connection, 

haws  of  Mo,  1933-34,  Extra  Session,  Section  29,  p,  132, 
provides  that! 


"The  sewer  district  through  its  Board 
of  Trustees  may  promulgate  reasonable 
rules  and  regulations  concerning  the 
construction,  maintenance  and  use  of 
the  sewer  system  or  systems  construct- 
ed and/or  maintained  by  the  district," 


Laws  of  Mo,  1933-34,  Extra  Session,  Section  30,  p,  132, 
provides  in  part  that* 


"It  shall  be  the  duty  of  such  Board 
of  Trustees  to  supervise  the  main- 
tenance of  such  sewer  system  construct- 
ed under  its  supervision,  or  as  may 
hereafter  under  property  (proper) 
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authority  be  placed  tuider  lta  super- 
vision. and  to  see  that  sever  system 
or  systems  be  maintained  In  good 
condition. " 


The  board  of  trustees  are  charged  with  the  duty  of 
supervising  the  maintenance  of  the  sever  system  and  keeping 
it  in  good  oondition.  In  order  to  enable  them  to  effectuate 
this  duty,  they  are  given  the  pover  to  enact  reasonable  rules 
and  regulations. 

In  the  case  of  Rexroth  v.  hollovay,  45  Ind.  App.  36. 

90  N.  E.  87.  1.  o.  88,  the  court  in  defining  the  term  "reasonable 
said  i 

"•Reasonable*  is  a tern  difficult  of 
definition,  and  usually  it  must  be  con- 
sidered vith  |the  facts  of  the  particular 
controversy  l|i  determining  Its  force  and 
latitude.  Ir*  Re  Niece  vs.  Schrelber  (D.C.) 

123  Fed.  987.  It  is  sometimes  used  to 
express  that  vhich  is  appropriate  or 
necessary.  Leavering  vs.  Union  Etc.  Co. 

42  Mo.  88,  97  Am.  Deo.  320." 


And,  In  the  case  of  borough  of  Belmar  vs.  Prior, 

79  Atl.  1032,  1.  c.  1033,  81  N.  J.  Lav  254,  the  court  in  defining 
rules  and  regulations  said: 


"*A  rule  is  a device  in  vords  and  phrases 
for  the  control  ana  direction  of  those 
vho  have  something  else  given  them  to 
do.1  Taylor  vs.  Lambertville  43  N.  J. 
Eq.  107,  112,  10  Atl.  809,  811.  A regu- 
lation is  defined  to  be  *a  rule  of  lav 
by  vhich  Borne  right  is  to  be  exercised. 1 
Donovan  vs.  Territory  3 Wyo.  91,  94,  2 
Pec.'  532,  533." 


The  pover  to  make  rules  and  regulations  imports  a pover 
to  control  and  direot,  and  vhat  is  reasonable  is  to  be  determined 
in  the  particular  case  by  that  vhich  is  appropriate  and  necessary 
Is  it  to  be  said  that  the  legislature  Imposed  a duty  on  the 
board  of  trustees  to  supervise  and  maintain  the  severs  in  good 
oondition  but  denied  them  the  right  of  any  control  over  the 
severs?  To  so  construe  the  statute  vould  result  in  an  absurdity. 
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Thus,  In  the  case  of  Marler  vs.  Marlerfs  Estate,  104  S.  W.  (2d) 
733,  l.c.  736,  the  court  said* 


"A  statute  will  not  be  given  a con- 
struction which  will  make  It  unrea- 
sonable or  which  will  result  In  an 
absurdity.  Stack  v.  General  Baking 
Company,  283  Mo.  396,  loc.  clt,  410, 
223  S.  W.  89,  and  c.aces  cited* 
Johnston  v.  Ragan  et  al.,  26b  Mo. 
420,  178  S.  W.159|  State  v.  Irvine, 
336  Mo.  261,  72  S.  W.  (2d)  96,  93 
A.  L.  R.  232. 11 


Furthermore,  the  court  in  the  case  of  bull  vs.  McQuie 
119  S.  W.  (2d)  204,  l.c.  207,  has  held  that  a sewer  district 
has  all  the  power  essential  and  Indispensable  to  its  declared 
object  and  purpose. 


"Albeit,  as  contended  by  the  appellant, 
the  sewer  corporation  Is  not  Invested 
with  broad  and  general  powers,  none  the 
less,  the  power  It  does  possess  la  plenary, 
oo-extenslve  with  the  area  of  the  district. 
Inclusive  of  the  planned  sewer  system  In 
Its  entirety  as  an  Indivisible  unit.  In 
short,  the  corporation  has  all  the  'power 
essential  and  Indispensable  to  the  declared 
object  and  purpose  of  the  corporation. 


Obviously,  the  board  of  trustees  of  an  Incorporated 
sewer  district  have  no  control  over  their  sewers  unless  they 
have  the  right  to  Issue  or  deny  permits  to  Individuals  or 
companies  desiring  to  make  connections  to  their  sewers. 

We  are,  therefore,  of  the  opinl  n that  an  Incorporated 
sewer  district,  through  Its  board  of  trustees,  may  adopt  r&les 
and  regulations  requiring  that  a permit  be  secured  from  said 
board  in  order  to  make  a sewer  connection. 
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II.  (b) 


In  order  for  the  board  of  trustees  to  determine  whether 
a proper  sewer  connection  is  made,  it  will  be  necessary  that 
an  inspection  be  made  entailing  an  inspection  cost  to  the 
district.  The  question  arises  whether  the  district  may  meet 
said  cost  by  imposing  a fee  for  the  required  permit. 

32  C.  J. , Section  11,  p.  936,  states  thats 


"In  order  that  an  inspection  law  may 
be  valid  the  fee  imposed  must  be  rea- 
sonable! it  must  have  reference  to  the 
cost  of  service." 


Although  the  above  statement  refers  to  an  inspection 
"law”,  we  are  of  the  view  that  the  same  principle  would  be 
applicable  to  a "regulation",  which  is  "a  rule  of  law  by  which 
semis  right  is  to  be  exercised”,  (Borough  of  Belmar  vs.  Prior, 
supra). 

' ! 

We  are  of  the  opinion  that  an  incorporated  sewer  dis- 
trict, through  its  board  of  trustees,  may  adopt  a rule  or  regu- 
lation reqtfring  the  payment  of  a fee  for  a permit  to  make  a 
sewer  connection  but  that  said  fee  must  be  reasonable  and  made 
with  reference  to  the  cost  of  the  inspection  service. 


III. 


Your  third  question  is  whether  or  not  the  trustees  of  a 
sewer  district  who  permit  a drain  layer  to  excavate  a publio 
road  for  a sewer  connection  without  the  production  of  an 
excavation  permit  are  subject  to  proseoution  under  Seotlon  8005 
ft.  S.  Mo.  1929,  Section  7998  R.  S.  Mo.  1929  provides  that! 


"It  shall  be  unlawful  in  any  county  in 
this  state  whloh  now  has  or  which  may 
hereafter  have  a population  of  100,000 
or  more  for  any  person,  firm,  association 
or  corporation  to  excavate,  or  cause  any 
exoavatlon  to  be  made.  In  any  oounty  road 
without  first  having  had  and  obtai~*d 
a permit  therefor  and  given  a bond  or 
made  a cash  deposit  as  hereinafter 
vided. " 
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In  11  G.  J.  at  page  36,  the  word  "cause”  Is  defined 
as  meanings 


"Philosophically  speaking,  the  sum  of 
all  the  antecedents  of  any  event  con- 
stitutes its  cause.  Ordinarily,  however, 
each  separate  antecedent  of  an  event 
is  considered  as  a oause  for  such  event, 
provided,  however,  that  he  event  could 
not  have  happened  except  for  such  ante- 
cedent s in  this  case,  that  which  supplies 
a motive,  decides  action,  or  constitutes 
the  reason  for  anything  donej  that  which 
produces  or  effects  a result,  or  from 
whioh  anything  proceeds,  and  without 
which  it  would  not  exist}  that  whioh  pro- 
duces an  effect,  or  whioh  brings  a thing 
to  be)  that  condition  whioh  determines 
the  final  result}  that  on  whioh  a thing 
under  given  circumstances  follows. " 


Section  8005  R.  S.  Mo.  1929  provides  thati 


"Any  person  violating  any  provision  of 
this  article  or  falling  to  comply  there- 
with shall,  upon  conviction  thereof,  be 
deemed  guilty  of  a misdemeanor. " 


From  the  foregoing,  we  are  of  the  opinion  that  if  a drain 
layer  acting  as  the  servant  and  employee  of  the  trustees  of  the 
sewer  district  undertakes  to  excavate  a public  road  for  a sewer 
connection  without  obtaining  a penult,  then  the  trustees  would 
be  liable  tinder  Section  8005,  supra.  However,  if  said  drain 
layer  acting  independently  of  the  trustees  of  the  sewer  dis- 
trict undertakes  to  excavate  a public  road  for  sewer  connections 
without  obtaining  a permit,  we  are  of  the  opinion  that  said 
trustees  would  not  be  liable  under  Section  8005,  supra,  since 
there  is  no  duty  imposed  upon  them  by  law  to  ascertain  if  a 
drain  layer  has  obtained  an  excavation  permit. 

Respectfully  submitted. 


APPROVED*  MAX  WASSLJiMAN 

Assistant  Attorney  General 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


MViRT 


STATUTES: 
EMERGENCY  CLAUSE: 
WHEN  EFFECTIVE: 


If  a bill  is  amended,  then  the  emergency 
clause  must  be  adopted  after  such  amendment 
in  order  that  It  may  be  effective. 


July  26 , 1939 


Mr.  C.  W.  Detjen 
County  Counselor 
St.  Louis  County 
Clayton,  Missouri 

Dear  Mr.  Detjeni 


FILED 


This  is  in  reply  to  yours  of  reoent  date  wherein 
you  submit  the  following  question: 

"There  is  some  confusion  in  the  minds 
of  the  officials  of  3t.  Louis  County 
as  to  when  the  new  law  affeotlng 
constable's  salaries  will  go  into 
effect. 


"The  above  house  bill  was  passed  at 
the  last  session  of  the  legislature 
and  as  sent  to  the  Governor  it  con- 
tained an  emergency  clause,  but  the 
records  of  the  House  disclosed  that 
upon  final  passage.  Idle  required  num- 
ber of  members  were  not  present  to 
adopt  the  emergency  clause,  and  that 
it  was  actually  passed  in  the  House 
without  this  clause.  When  it  origi- 
nally passed  the  House,  the  emergency 
clause  was  adopted,  but  that  was  not 
the  case  when  passed  in  its  amended 
form. 


"The  County  Court  has  asked  me  to 
secure  an  opinion  from  you  as  to 
whether,  under  these  circumstances, 
the  law  went  into  effect  upon  being 
signed  by  the  Governor  or  whether 
it  will  not  be  effective  until  60  days 
after  the  date  of  signing." 
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It  appears  from  your  request  that  House  Bill 
Number  669,  which  pertains  to  constables  In  counties 
the  else  of  St*  Louis  County,  was  first  passed  In  the 
House  wlthsn  emergency  clause  attached  thereto*  This 
Bill  went  to  the  Senate  where  it  was  amended  and  then 
went  back  to  the  House  for  final  passage  as  amended* 

It  also  appears  that  there  were  not  enough  members  in 
the  House  at  the  time  of  its  passage  to  adopt  the 
emergency  clause. 

Section  30  of  Article  IV  of  the  Constitution 
of  Missouri  provides  as  follows; 

"If  a bill  passed  by  either  house 
be  returned  thereto,  amended  by 
the  other,  the  house  to  which  the 
same  is  returned  shall  oause  the 
amendment  or  amendments  so  received 
to  be  printed  under  the  same  super- 
vision as  provided  in  the  next  pre- 
ceding section,  for  the  use  of  the 
members  before  final  action  on  such 
amendments . ” 

It  will  be  noted  that  this  section,  in  speaking 
of  amendments,  provides  that  such  amendments  must  be 
printed  for  the  use  of  the  members  before  final  action 
on  such  amendrents.  Section  31  of  said  Article  provides 
as  follows; 

"Ho  bill  shall  become  a law  unless 
on  its  final  passage  the  vote  be 
taken  by  yeas  and  nays,  the  names 
of  the  members  voting  for  and 
against  the  same  be  entered  on  the 
Journal,  and  a majority  of  the 
members  elected  to  each  house  be 
re corded  thereon  as  voting  in  its 
favor." 

We  think  this  section,  in  referring  to  a bill,  means 
the  bill,  as  amended,  in  Its  final  form*  In  other 
words,  the  bill,  as  amended,  is  what  is  to  become  the 
law  and  that  which  the  members  vote  upon.  Section  36 
of  said  Article  provides  as  follows; 
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"No  law  passed  by  the  General  Assem- 
bly, except  the  general  appropriation 
act,  shall  take  effect  or  go  into 
force  until  ninety  days  after  the 
adjournment  of  the  session  at  whiah 
it  was  enacted,  unless  in  oase  of  an 
emergency  (which  emergency  must  be 
expressed  in  the  preamble  or  in  the 
body  of  the  act),  the  General  Assem- 
bly shall,  by  a vote  of  two- thirds 
of  all  the  members  elected  to  eaoh 
house,  otherwise  direct)  said  vote 
to  be  taken  by  yeas  and  nays,  and 
entered  upon  the  Journal." 

It  will  be  noted  that  tills  section  provides  that  a bill 
does  not  become  effective  until  ninety  days  after  the 
adjournment  unless  the  emergency  clause  is  attached. 

By  reading  all  of  these  sections  together,  we 
think  that  the  law  is  plain  that  it  was  intended  that 
the  emergency  clause  would  be  in  force  only  when  it  has 
been  voted  upon  after  the  bill  has  been  placed  in  its 
final  form  and  passed  by  the  constitutional  majority. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  since  the  emergency  clause  to  House  Bill 
Number  569  was  adopted  before  said  Bill  was  passed  in 
its  final  form,  that  said  House  Bill  Number  669,  as 
amended,  was  not  passed  with  the  emergency  clause,  and, 
therefore,  will  not  go  Into  effeot  until  ninety  days 
after  the  adjournment  of  the  Session. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


wmx  xrmrm 

(Acting)  Attorney  General 
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PUBLIC  SLttViCE  COMMISSION:  Cannot  exact  contract  Hauler  license 

from  trucker  transporting  livestock 
from  farm  to  market  and  on  return 
trip  nauling  nis  (tne  trucker's)  own 
property. 


August  15,  1939. 


Hon*  Jack  H*  Denny 
Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri. 

Dear  air: 


This  will  acknowledge  receipt  of  your 
letter  of  August  9,  1939,  as  follows: 

"Section  5265,  Laws  of  1931,  page 
304  provides  that  the  provisions 
of  that  act  shall  not  apply  to 
motor  vehicles  used  exclusively 
in  hauling  farm  and  dairy  pro- 
ducts  from  the  farm  to  original 
market. 

"The  State  Highway  patrol  has  is- 
sued warnings  to  truck  drivers 
in  this  county  that  if  they  haul 
livestock  to  St.  Louis,  Missouri, 
and  while  in  St.  Louis,  buy  other 
property,  pay  for  it,  and  own  it, 
they  cannot  haul  it  home  without 
coming  under  the  provisions  of  the 
act  requiring  them  to  have  a cer- 
tificate of  necessityr  and  conven- 
ience. 

"Does  the  word  Exclusively*  in  the 
above  law  mean  that  a truck  driver 
cannot  haul  his  own  property  home 
after  he  has  hauled  livestock  to 
market?" 


Hon.  Jack  H.  Denny 


2- 


August  15,  1939 


The  power  and  authority  of  the  Public 
Service  Commission  on  this  subject  is  contained 
in  Section  5270,  Laws  of  Vo.  1931,  page  436,  which 
provides : 

"The  public  service  commission  is 
hereby  vested  with  power  and  au- 
thority and  it  shall  be  its  duty 
to  license,  supervise  and  regulate 
every  contract  hauler  in  ti  is 
state  except  as  provided  in  sec- 
tion 5265  of  this  act  ****«■" 

The  term  contract  hauler  is  defined  in 
Section  5264  (c).  Laws  of  U o.  1931,  p.  305,  in 
this  manner: 

"The  term  'contract  hauler/  when 
used  in  tills  act,  means  any  person, 
firm  or  corporation  engaged,  as 
his  or  its  principal  business,  in 
the  transportation  for  compensation 
or  1 ire  of  persons  and/or  property 
for  a particular  person,  persons, 
or  corporation  to  or  from  a parti- 
cular place  or  places  under  special 
or  individual  agreement  or  agreements 
and  not  operating  as  a common  carrier 
and  not  operating  exclusively  with- 
in the  corporate  limits  of  an  in- 
corporated city  or  town,  or  exclu- 
sively within  the  corporate  limits 
of  such  city  or  town  and  its  subur- 
ban territory  as  herein  defi.  ed." 

We  assume  the  truckers  involved  are  "contract 
haulers"  as  this  term  is  defined.  With  t!  is  assumption 
it  is  clear  that  these  truckers  must  be  licensed  by 
the  Public  Service  Commission  as  contract  haulers  un- 
less the  exceptions  made  in  Section  5265,  Laws  1937,  p. 
439,  operate  to  exempt  them  from  the  terms  of  Section 
5270,  supra. 
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Section  5265,  Laws  of  Vo.  1937,  p.  439, 
provides : 


"The  provisions  of  this  act  shall 
not  apply  # * * * to  motor  vehicles 
used  exclusively  in  transporting 
farm  ana  dairy  products  from  the 
farm  or  dairy  to  a creamer:/,  ware- 
Eouse,  or  other  original-  storage 
or  market,  and  transporting  s Cocker 
and  i’eeder  livestock  from  market  to 
farm  or  from  farm  to  farm  * * *u 

These  are  the  onl>  exceptions  . ade  in  the  act 
with  respect  to  farm  products,  and  it  is  the  meaning 
to  be  ascribed  to  this  section  which  governs  your 
question. 

Section  5265  as  it  appeared  in  Laws  1931, 
p.  306,  is  identical  with  that  appearing  in  Laws 
1937,  p.  439,  with  the  exception  that  in  the  1937 
act  there  is  added  the  exemption  of  a contract  hauler 
when  "transporting  stocker  and  feeder  liv3stock  from 
market  to  farm  or  from  farm  to  farm." 

The  case  of  Schwartsrr.an  Service  Inc.  v. 

Stahl,  60  ?ed.  (2d)  l.c.  1038  holds  the  1931  version 
of  Section  5265  did  not  authorize  the  hauling  of 
farm  products  from  Market  to  farm  without  a contract 
hauler's  penult,  The  court  said,  "The  motor  vehicle 
employed  must  return  empty,  as  farm  products  could 
not  be  hauled  both  ways  to  market."  That  this  is  the 
meaning  to  be  given  Section  5265  as  it  appeared  in  1931 
cannot  be  disputed,  The  whole  exemption  is  based 
upon  the  vehicle  being  used  exclusively  in  transporting 
farm  products  from  the  farm  to  the  market.  There  is 
no  language  employed  which  even  Implies  said  vehicle 
is  exempt  when  the  transportation  is  from  market  to 
farm. 


However,  in  1937  the  Legislature  added  a clause 
to  tl:ls  section  exempting  contract  haulers  from  need 
for  license  when  "transporting  stocker  and  feeder  live- 
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stock  from  market  to  farm  or  from  farm  to  farm.ff 
Again  this  use  of  the  vehicle  must  be  exclusive. 

It  Is  to  be  noticed  contract  haulers  are  only 
exempt  under  this  clause  when  transporting  stocker 
and  feeder  livestock,  ‘Ihere  Is  no  broad  reference 
to  farm  or  dairy  products. 


from  the  foregoing  we  conclude  the  correct 
meaning  to  be  given  Section  5265,  Laws  1937,  p,  439, 
is  this:  Truckers  are  exempt  from  having  to  obtain 
a permit  as  a contract  hauler  from  the  Public 
Service  Commission  when  the  vehicle  is  used  exclu- 
sively in  transporting  farm  and  dairy  products  from 
the  farm  to  the  ortg, nal  market,  creamery,  warehouse 
or  storage  place,  *aid  haulers  are  also  exempted 
when  the  vehicle  is  used  exclusively  in  transporting 
stocker  and  feeder  livestock  from"  “tne  market  to  the 
farm  or  irom  farm  to  farm. 


At  the  outset  of  this  opinion  we  assumed 
the  truckers  Involved  were  contract  haulers.  Now, 
a contract  hauler  is  one  who  as  his  principle  busi- 
n ss  transports  for  compensation  or  hire  persons  or 
property  for  a particular  person  from  or  to  a par- 
ticular place  under  an  individual  agreement. 


If  the  truckers  Involved  are  not  contract 
haulers  then  they  are  not  required  to  have  a license 
as  such  issued  by  the  Public  Service  Commission.  A 
person  may  transport  his  own  property  from  or  to  any 
place  he  desires  and  not  be  subject  to  the  license 
provided  for  a contract  hauler,  'ihe  Public  Service 
is  not  Invested  with  any  authority  to  control  such 
transportation. 

Applying  the  above  to  your  particular  example, 
it  appears  that  the  trucker  when  hauling  livestock 
for  hire  to  the  market  in  St.  Louis,  is  exempted  from 
having  to  have  a license  as  a contract  hauler  because 
he  is  transporting  farm  products  from  the  farm  to  the 
original  market.  On  his  return  trip  he  is  hauling  his 
own  property  for  himself  and  the  Public  Service  Commis- 
sion has  no  control  over  this.  Ke  is  not  transporting 
property  for  hire  for  a particular  person  from  or  to  a 
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particular  place  under  an  individual  agreement  on 
this  return  trip. 

That  provision  of  aection  5265,  supra,  per- 
taining to  "exclusive”  use  has  reference  to  the 
property  transported,  -Lt  means  that  the  trucker  in 
order  to  come  within  the  exemption  must  only  trans- 
port farm  products  for  hire  for  a particular  person 
from  the  farm  to  the  original  market  tinder  an  indi- 
vidual agreement,  to  the  exclusion  of  other  kinds  of 
property  transported  for  hire  for  a particular  person 
from  or  to  a particular  place  under  an  indivudial 
agreement. 


CO>'C  TJSIOK 


Therefore,  it  is  our  opinion  that  a trucker 
transporting  livestock  for  a person  for  hire  from 
the  farm  to  the  original  market  and  then  purchasing 
property  as  his  (the  trucker* s)  own,  and  transporting 
it  on  his  return  trip,  is  not  required  to  be  licensed 
as  a contract  hauler.  Neither  is  he  required  to  be  so 
licensed  if  on  said  return  trip  he  is  transporting 
stocker  and  feeder  livestock  from  the  market  to  the 
farm. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

APPROVED*  Assistant  Attorney  General 


J.  F.  TAYLOfc 

(Acting)  Attorney  General 
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JUSTICES  OP  THE  PEACE:  Construing  Section  2150,  R,  S 

Missouri,  1929, 


October  2,  1939 


t° 


Honorable  C • W,  Letjen 
County  Counsellor 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your 
request  for  an  opinion  under  date  of  September  21, 
1939,  which  reads  as  follows : 

w The  County  Court  of  Ft.  Louis 
County  recently  reorganized  the 
township  lines  and  established  a 
new  township,  so  that  there  are 
now  eight  instead  of  seven.  Several 
questions  concerning  the  jurisdiction 
of  Justices  of  the  Peace  have  arisen, 
as  follows : 


X. 

"Carondelet  Township  formerly  contained 
31  voting  precincts*  About  15  of  the 
precincts  in  the  southern  portion  of 
Carondelet  Township  and  1 precinct 
from  the  former  Bohhamme  Township 
are  now  known  as  Lem ay  Township.  The 
northern  16  precincts  in  the  old 
Carondelet  Township,  and  3,  precincts 
from  the  former  Jefferson  Township 
are  now  known  as  Gravois  Township* 

Of  the  tv;o  Justices  of  the  Peace 
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elected  at  large  for  Carondelet 
Township,  one  lives  in  Lemay 
Township  ana  one  in  Gravois  Town- 
ship, The  questions  involved  ares 

a.  Does  the  Justice  of  the 
Peace  elected  for  Carondelet 
Township  and  now  living  in 
Lemay  Township,  have  juris- 
diction over  all  the  terri- 
tory formerly  known  as  Caron- 
delet Township,  or  is  his 
jurisdiction  limited  to  the 
present  Lemay  Township,  which 
includes  a part  of  the  terri- 
tory that  was  formerly  Bon- 
honaae  Township ; and  if  his 
jurisdiction  is  over  the  en- 
tire territory  of  the  former 
Carondelet  Township,  has  he 
jurisdiction  under  Section 
2170,  R*  5,  Missouri,  1929, 
over  defendants  residing  in 
townships  which  adjoin  the 
territory  of  the  former  Ca- 
rondelet Township,  but  which 
do  not  now  adjoin  Lemay  Town- 
ship? The  same  questions,  of 
course,  arise  as  to  the  juris- 
diction of  the  Justice  of  the 
Peace  in  the  present  Gravois 
Township,  which  now  includes 

a portion  of  the  former 
Jefferson  Township, 

b.  Do  the  Justices  of  the 
Peace  in  Bonhomme  Township 
and  Jefferson  Township  have 
jurisdiction  over  the  por- 
tions of  their  respective 
townships  which  were  added  to 
Lemay  and  Gravois  Townships? 
Section  2150,  R.  S.  1929,  pro- 
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vides  that  ±en  a township 
is  divided,  any  Justice  of 
the  Peace  of  the  original 
township  shall  continue  to 
discharge  the  duties  of 
justice  *as  if  the  township 
had  not  been  divided, 1 It 
is  the  words  quoted  above 
which  have  caused  this  ques- 
tion to  arise,  if  they 
merely  mean  that  the  change 
is  not  to  affect  his  iatus 
as  a Justice  of  the  Peace, 

I take  it  that  his  juris- 
diction would  be  limited  to 
the  new  township  just  as 
though  he  had  been  elected 
in  that  township,  but  if 
they  are  construed  to  mean 
that  as  far  as  his  jurisdic- 
tion is  concerned,  the  town- 
ship lines  are  to  be  just  as 
they  were  before  the  change, 
then  the  respective  Justices 
of  the  Peace  in  Lemay  and 
Gravois  Townships  would  have 
jurisdiction  over  all  of  the 
former  Caronaelet  Township 
and  defendants  residing  in 
townships  adjoining  it, 

H . 

"At  the  election  in  November,  1938,  a 
Justice  of  the  Peace  was  elected  for 
the  town  of  Valley  Park,  under  the 
provisions  of  Article  1,  Chapter  10, 

R*  S,  1929*  At  that  time,  V el  ley 
Park  was  in  Bonhomie  township.  Under 
the  new  change,  it  is  in  Meramec  Town- 
ship, The  question  is,  whether  the 
Justice  of  the  Peace  elected  for  the 
City  of  Valley  Park  in  Bonhomme  Town- 
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ship  is  now  a Justice  for  the 
new  .Me ranee  Township  or  whether 
his  jurisdiction  remains  as  a 
Justice  of  the  reace  in  area  com- 
prising the  old  Bonhomme  Township, 
and  over  defendants  in  townships 
adjoining  the  former  Bonhomme  Town- 
ship, regai die ss  of  whether  such 
townships  now  adjoin  Keramee  Town- 
ship, 

”The  County  Court  has  requested  that 
I obtain  an  opinion  from  you  concern- 
ing these  questions.” 

Such  a request  as  this  requires  an  inter- 
pretation of  Section  2150,  E*  S.  Missouri,  1929, 
which  reads  as  follows: 

”1/Vhen  a township  shall  be  divided, 
and  any  Justice  of  the  peace  of  the 
original  township  shall  fall  into 
the  new  township,  he  shall  continue 
to  discharge  the  duties  of  justice 
of  the  peace  until  his  commission 
expires  as  if  the  township  had  not 
been  divided,” 

Briefly,  a determination  of  the  legislative 
intent  in  using  the  following  words  in  Section  2150, 
supra,  will  pr  actically  answer  your  inquiry,  ”he  shall 
continue  to  discharge  the  duties  of  justice  of  the 
peace  until  his  commission  expires  as  if  the  township 
had  not  been  divided.” 

Bo  the  words” as  if  the  township  had  not  been 
divided”  refer  back  to  the  duties  of  the  Justice  of 
the  peace  or  does  it  refer  to  the  original  jurisdiction 
of  the  Justice  of  the  Peace? 

The  constitutional  provision  creating  the 
office  of  Justice  of  the  Peace  grants  authority  to  the 
Legislature  to  prescribe  the  duties,  determine  the  num- 
ber of  Justices  of  the  Peace  and  their  salary.  Article 
VI,  Section  37,  of  the  Constitution  of  Missouri,  reads: 
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MIn  each  county  there  shall  be 
appointed,  or  elected,  as  many 
justices  of  the  peace  as  the  pub- 
lic good  may  require,  whose  powers, 
duties  and-  duration  in  office 
shall  be  regulated  by  law.” 

Therefore,  the  Legislature,  as  often  as  they 
deem  it  necessary,  may  amend  the  law  pertaining  to 
the  office  of  Justice  of  the  Peace  so  long  as  they 
do  not  violate  the  constitutional  amendment  creat- 
ing the  office  of  Justice  of  the  Peace. 

46  Corpus  Juris,  Section  30,  page  934, 
reads  as  follows  s 

"The  authority  in  the  government 
which  po  sesses  the  power  to  create 
an  office  has,  in  the  absence  of 
some  provision  of  law  passed  by  a 
higher  authority  Jthat  Is,  in  the 
case  of  a municipal  authority,  some 
statutory  or  constitutional  provision; 

In  the  case  of  the  legislature,  some 
constitutional  provision!,  the  im- 
plied power  to  abolish  the  office  It  has 
created,  or  to  consolidate  two  or  more 
offices  It  has  created,  and  since  every 
public  office  is  the  creation  of  some 
law  It  continues1  only  so  long  as  the 
law  to  which  it  owes  existence  remains 
in  force;  hence,  when  such  law  Is  au- 
thoritatively abrogated,  the  office 
ceases  unless  perpetuated  by  virtue 
of  some  other  legal  provisions.  An 
office  which  has  been  provided  for  by 
the  constitution  may  not  be  abolished 
by  an  act  of  the  Legislature.  * ■» 

Section  2138,  K.  S.  Missouri,  1929,  provides 
that  a Justice  of  the  Peace  shall  hold  office  for  a 
term  of  four  (4)  years,  until  his  successor  Is  elec- 
ted and  qualified,  said  section  reads  as  follows! 
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’’Justices  of  the  Peace,  as  herein 
provided  for,  shall  b©  elected  at 
the  general  election  to  be  held  in 
eighteen  hundred  and  eighty- two, 
and  shall  hold  their  offices  for 
four  years,  or  until  their  succes- 
sors are  elected,  commissioned  and 
qualified!  but  every  justice  of  the 
peace  now  in  office  shall  continue 
to  act  as  such  until  the  expiration 
of  his  commission,  and  until  his  suc- 
cessor is  elected  and  qualified.0 

Section  2162,  R,  S.  Missouri,  1929,  pro- 
vides under  what  conditions  a Justice  of  the  Peace 
shall  be  removed  from  office,  and  reads  as  follows: 

’’Every  justice  of  the  peace  who 
shall  be  convicted  of  bribery- 
perjury  or  other-  infamous  crime, 
or  of  any  misdemeanor  in  office, 
shall  be  removed  from  office.” 

Therefore,  it  is  quite  evidenct  that  the  Legis- 
lature never  contemplated  the  removal  of  the  Justice 
of  the  peace  before  the  expiration  of  his  term  of 
office  for  any  purpose  other  than  those  enumerated 
in  Section  2162,  supra,  . 

In  Southern  Ry*  Co*  v.  Payne,  74  S,  E.  697, 
the  court  upheld  a similar  statutory  provision,  which 
reads  as  follows : 

” 'Making  or  Changing  Districts,  Con- 
sequences* If,  in  laying  out  a 
new  district  or  in  changing  the 
lines  of  old  districts,  or  in  con- 
solidating or  abolishing  old  dis- 
tricts, the  residences  of  Justices 
of  the  Peace  or  Constables  elected 
or  appointed  are  included  in  the 
new  district,  or  cut  off  from  the 
district  for  which  they  were  elected 
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or  appointed,  they  have  authority 
to  discharge  their  duties  i or  the 
district  for  which  they  were  elec- 
ted or  appointed,  until  thdr  terms 
of  office  expire  and  their  succes- 
sors In  such  al stricts  are  qualified, 
unless  elected  or  appointed  to  t!he 
same  office  in  the  new  district  to 
which  they  are  eligible.*” 

The  Court  said,  at  page  698,  in  construing  statu- 
tory provisions: 

wWe  are  of  the  opinion  that  the  legis- 
lative intent,  as  expressed  in  the  sta- 
tute, can  be  given  effect  by  placing 
upon  the  statute  a construction  which 
authorizes  justices  of  the  peace  and 
notaries  public  who  are  ex  officio  jus- 
tices of  the  peace,  in  any  districts 
which  have  been  consolidated  with  an- 
other district  to  continue  to  discharge 
the  duties  of  their  respective  offices 
until  their  terms  ox'  office  expire. 

Certainly  it  cannot  he  said  that  under 
this  construction  there  is  any  clear 
and  palpable  repugnance  between  the 
statute  and  the  constitutional  provision 
which  it  is  alleged  to  be  in  vitiation 
of.**  (This  was  affirmed  in  75  S*E. 

816.) 

In  Proulx  v.  Graves,  76  Pac.  1025,  the  law  of 
the  State  of  California  declares  t at  such  changes  in 
townships  ”shall  not  affect  any  present  incumbent  of 
the  office  of  Justice  of  the  Peace  or  Constable.”  Such 
a provision  is  very  broad  and  might  be  construed  in 
several  ways.  We  consider  this  provision  analogous 
to  Section  2150,  supra,  and  therefore,  the  decision 
rendered  in  this  case  should  be  given  much  weight, 
in  this  case  two  townships  were  merged.  A Justice  of 
the  Peace  had  been  elected  and  was  holding  office  at 
the  time  of  the  merger  The  court  concluded: 
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nNo  declaration  as  to  when  this 
ordinance  should  take  effect  was 
necessary.  If  none  had  been  made, 
the  law  would  necessarily  be  that 
it  would  take  effect  15  days  after 
Its  passage*  so  far  as  It  could  be 
effective*  and  that  it  would  be  in 
force  for  all  the  purposes  of  the 
next  general  election*  and  for  all 
other  purposes,  except  that  it  could 
not*  in  the  meantime*  affect  the 
terms  of  the  then  existing  officers, 
or  the  .jurisdiction  of  the  then  ex- 
isting Justices**  courts  ,!l  ( This 

holding  is  affirmed  in  In  Re  Stan- 
ton* 18  Pac.  (2d)  384). 

In  Commonwealth  ex  rel*  SFraham  v*  Cameron* 

259  Pa*  209,  1*  c.  211*  the  respondent  was  elected  a 
Justice  of  the  Peace  in  Harmony  Township*  Subse- 
quent thereto,  a part  of  Harmony  Township  was  annexed 
to  the  borough  of  Amt ridge*  The  respondent  resided 
in  that  part  of  Harmony  Township  that  was  annexed* 

The  court  held  that  if  all  of  Harmon  Township  had  been 
annexed,  the  respondent’s  commission  would  not  exist* 
The  court  further  held  that  if  there  had  been  no 
annexation  and  the  respondent  had  moved  out  of  his 
township*  there  would  be  no  question  that  he  could  not 
exercise  his  coEonlssion.  The  same  is  true  If  he  volun- 
tarily changed  his  residence*  The  result  is  precisely 
the  same  where  the  respondent  has  been  changed  invol- 
untarily. uhe  annexation  proceeding  legally  removed 
the  respondent  from  the  township  of  Harmony*  hence,  he 
had  no  legal  right  to  exercise  the  office  of  Justice  of 
the  Peace.  The  above  holding  would  probably  be  appli- 
cable to  the  instant  case  If  It  were  not  for  Section 
2150,  supra.  The  state  of  Pennsylvania*  at  the  time 
this  decision  was  rendered,  had  no  such  provision  in 
its  laws  and  this  accounts  for  such  a holding. 
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Apparently  the  purpose  for  enacting 
Section  2150,  supra,  was  to  assure  the  Justice  of 
the  Peace  elected  by  the  people  in  his  respective 
township,  of  his  office  during  the  term  of  office 
as  prescribed  by  statute,  so  long  as  he  performed 
his  duties  and  violated  none  of  the  provisions  of 
Section  2162,  supra*  To  hold  that  a Justice  of 
the  Peace  may  hold  office  in  a district  for  which 
he  was  not  elected  by  the  people,  but  where  another 
Justice  of  the  Peace  was  elected  is  not  consistent. 

The  vote  of  the  people  should  be  indicative  of  their 
choice,  and  it  is  unreasonable  to  think  that  the 
General  Assembly  would  grant  the,  county  court  the 
power  to  veto  the  vote  of  the  people  in  their  res- 
pective townships* 

It  is  true  that  the  county  -court  is  vested 
with  certain  powers  of  appointing  justices  of  the 
peac^  for  instance,  when  a vacancy  occurs  in  office 
or  when  12  or  more  qualified  voters  petition  the 
County  Court  showing  the  Court  that  they  lived  more 
than  five  miles  from  the  nearest  Justice  of  the  Peace 
in  their  township,  the  county  court  may  appoint  a 
Justice  of  the  Peace  who  shall  live  in  the  immediate 
neighborhood  of  the  petitioners,  and  at  leash  five 
miles  from  any  Justice  of  the  Peace  in  the  same 
township*  Mo  such  authority  is  vested  in  the  County 
Court  to  replace  an  elective  officer  who  is  carrying 
out  the  duties  of  his  office. 

If  the  jurisdiction  of  the  Justice  of  the 
Peace  should  be  changed  by  reason  of  a change  of  the 
bou  daries  of  the  township  by  annexation,  this  might, 
in  some  instances,  violate  Section  2136,  R*  S*  Missouri 
1929,  which  provides  only  two  justices  of  the  peace 
shall  be  elected  to  certain  townships.  Townships  may 
b©  so  divided  by  annexation  as  to  give  three  Justices 
of  the  Peace  jurisdiction  in  one  single  township* 

Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  when  any  township  is  reorganized,  winder 
Section  2150,  supra,  the  Justice  of  the  Peace  elected 
to  hold  office  in  said  township,  retains  his  office  for 


Hon.  C 


Det,|en 


(10) 


October  2#  1959 


the  duration  of  the  term  for  which  he  was  elected, 
and  his  jurisdiction  is  not  disturbed.  * e retains 
the  same  jurisdiction  in  the  township  as  if  the 
township  had  not  been  divided*  To  be  consistent, 
it  is  necessary  that  such  Justice  of  the  Peace  have 
jurisdiction  under  Section  2170#  K.  S*  Missouri# 

1929#  of  a defendant  in  a township  that  joined  the 
original  township  in  which  he  was  elected,  as  if 
no  division  of  the  township  had  been  made*  H^s 
term  of  office  is  the  same  as  when  elected#  and  his 
jurisdiction  has  not  been  decreased  or  increased  by 
reason  of  any  division  of  a township. 

To  be  more  specific,  we  will  answer  your 
request  in  the  numerical  order  in  which  it  appears 
in  your  request* 

X,  (a)  A Justice  of  the  Peace  elected  to 

Carondelet  township  now  Las  jurisdiction  over  all 
the  territory  formerly  known  as  Carondelet  Township, 
and  it  follows  that  said  Justice  of  the  Peace#  under 
Section  2170#  K,  S*  Missouri,  1929#  has  jurisdiction 
offer  defendants  residing  in  townships  which  adjoined 
the  territory  of  the  former-  C&ffondelet  Township  at 
time  of  his  election  to  the  office* 

(b)  Justices  of  the  Peace  in  Bonhomme  Town- 
ship and  Jefferson  Township  have  jurisdiction  over 
the  portions  of  their  respective  townships  which  were 
added  to  Lemay  and  Gravois  Townships.  This  is  only 
true  with  respect  to  the  Justices  of  the  Peace  who  were 
holding  office  when  this  annexation  was  made,  and  not 
to  their  successors. 


IX  * 


In  State  ex  rel*  v.  Powles,  156  Mo*  576,  1,  c. 
580#  381,  it  was  held  that  the  County  Court  was  authori- 
zed to  appoint  a Justice  of  the  Peace  who  resided  in  West 
Plains  for  the  reason  that  that  city  was  a city  of  more 
than  two  thousand  (2,000)  inhabitants,  and  that  he  was 
a Justice  of  the  Peace  within  and  for  the  township  of 
Howell.  That  he  could  not  have  been  appointed  a justice 
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of  the  peace  for  the  city  of  West  Plains  for 
no  such  office  is  known  to  the  law.  (See  also 
Carpenter  y.  Roth,  192  Mo*  658.) 

Therefore,  in  view  of  the  foregoing  au- 
thorities, it  is  the  opinion  of  this  Department 
that  the  Justice  of  the  feace  elected  under  Sec- 
tion 2136,  Article  1,  chapter  10,  B*  S.  Missouri, 
1929,  by  reason  of  the  town  of  Valley  Park  having 
over  two  thousand  (2000)  inhabitants,  said  Justice 
of  the  reace  retains  jurisdiction  in  the  area  cor^ 
prising  the  old  Bonhorume  township  and  defendants 
in  townships  that  adjoin  the  old  Bonhorame  Township 
before  the  division  was  made. 

Yours  truly. 


aubrey  k.  Hammett,  jr. 

Assistant  Attorney  General 


APPROVED; 


W.  J.  BURKE 

(Acting)  Attorney  General 
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COUwii  COURTS:  Who  may  call  a meeting  of  the 

County  Court  during  adjourned 
term. 


November  30,  1939 


Hon*  Jack  H*  Denny 
Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your 
request  for  an  opinion  under  date  of  November  28 
1939,  which  reads  as  follows: 


"The  Howard  County  Court  wishes 
your  opinion  as  to  who  can  call 
the  court  together  for  a special 
meeting.  The  custom  here  is  to 
adjourn  from  time  to  time*  Once 
in  a while  they  wish  to  meet  in 
between  adjournments*  They  wish  to 
know  whether  only  the  presiding  Judge 
can  call  the  meeting,  whether  one 
other  Judge  can  call  the  meeting, 
or  whether  two  beside  the  presiding 
Judge  can  call  the  meeting*  for 
example:  the  court  meets  on  the 
first  Monday  in  December  and  adjourns 
to  the  third  Monday  in  December.  On 
the  second  Monday  one  of  the  Judges 
decides  that  it  is  necessary  for  the 
court  to  meet*  Can  he  require  the 
court  to  meet,  can  two  of  the  Judges 
require  the  court  to  meet,  and  can  the 
presiding  Judge  require  the  meeting?" 
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Section  2087  R,  8,  Missouri#  1929#  pro- 
vides the  county  court  may  hold  adjourned  terms 
of  court#  and  reads  as  follows s 


"Each  county  court  may  hold  ad- 
journed terms  whenever  it  may 
become  necessary  for  the  trans- 
action of  its  business," 


Section  2083  R.  S,  Missouri#  1929,  pro- 
vides for  four  (4)  terms  of  court,  and  reads  as 
follows  t 


"Four  terms  of  the  county  court 
shall  be  held  in  each  county  an- 
nually# at  the  place  of  holding 
courts  therein#  commencing  on  the 
first  Mondays  in  February,  May# 

August  and  November,  'lhe  county 
courts  may  alter  the  times  for  hold- 
ing their  stated  terms#  giving 
notice  thereof  in  such  manner  as  to 
them  shall  seem  expedients  Provided# 
that  in  counties  now  containing  or 
th^t  may  hereafter  contain  seventy- 
five  thousand  or  more  Inhabitants# 
and  where  county  courts  are  nor  or 
may  hereafter  be  held  at  more  places 
than  one  and  at  other  places  than 
the  county  seat#  the  terms  of  said 
court  shall  be  held,  monthly  and  al- 
ternately at  the  county  seat  and  such 
other  place  as  may  be  provided  for  the 
holdinr  of  such  court,  and  each  month- 
ly term  shall  commence  on  the  first 
Monday  in  each  month," 


Under  Section  208S  R.  S,  Missouri#  1929#  either 
the  president  or  any  two  Judges  of  the  County  Court 
may  hold  a special  term  of  court  whenever  the  busi- 
ness of  the  county  requires  it#  and  reads  as  follows  t 
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"The  president  or  any  two 
Jud  es  of  the  county  court  may 
order  a special  term  whenever 
the  business  and  Interest  of 
the  county  may  require  it." 


In  State  ex  rel.  v*  Mitchell*  127  Mo.  App. 
455*  1*  o*  458*  459*  460  and  461*  the  facts  were 
disclosed  that  during  the  regular  May  term  of  court 
which  had  not  adjourned  finally*  but  was  in  recess 
and  had  adjourned  to  June  3rd*  That  on  May  30*  1907* 
the  president  of  the  County  Court  ordered  a special 
term  of  court  to  consider  a petition  filed  on  May 
20th  for  a dramshop  license*  The  Court  held  that 
under  Section  1785  R*  S*  Missouri,  1899*  which  is 
now  Section  2035*  supra*  the  president  or  any  two 
members  of  the  County  Court  may  call  a special  term 
of  court  when  the  business  or  interest  of  the  county 
demands  same*  This  may  be  done  during  a regular 
term  of  court*  even  when  said  court  is  not  actually 
in  session  but  during  an  adjourned  term  of  court* 

The  Court*  in  so  holding*  saldi 


"Prom  the  facts  stated*  it  appears 
clearly  that  although  the  regular 
kay  Term  was  not  finally  adjourned, 
the  court  was  not  in  session  at  the 
time  the  petition  was  filed*  nor  was 
it  in  session  at  any  time  after  the 
filing  of  the  petition  until  it  con- 
vened in  special  term*  Ihe  special 
term  being  ordered  and  held  during  a 
recess  of  the  regular  term*  it  cer- 
tainly did  not  and  could  not  conflict 
with  the  regular  term*  as  a matter 
of  fact*  it  was  then  in  a state  of 
recess  or  suspension  for  the  time  being* 
There  is  a doctrine  in  our  law  to  the 
effect  that  during  a term  of  court* 
and  until  the  term  has  finally  ad- 
journed, it  is*  In  legal  contempla- 
tion, but  a single  day.  (Gormley.v* 
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Transit  Co.,  126  No.  App.  405, 

103  S.  ?/•  1147;  Becker  v.  Schutte, 

85  Wo.  App.  57;  >Vllllams  v.  TValton, 

34  Wo.  App.  433;  State  v.  Jeffors, 

64  Mo.  37&)  ^t  Is  upon  this  doc- 
trine the  argument  proceeds  to  the 
effect  that  it  la  inconsistent  to 
hold  a s eclal  term  of  the  court 
during  a time,  when,  in  legal  con- 
templation, the  regular  term  is  still 
in  existence.  Now,  whatever  merit 
this  argument  might  have  in  the  broad 
field  of  general  law,  it  is  certainly 
not  persuasive  here  under  the  several 
provisions  of  our  statute.  Section 
1783,  Revised  Statutes  1899,  so  far 
as  pertinent  here,  provides  that  four 
terms  of  the  county  court  shall  be 
held  in  each  county  annually,  commen- 
cing on  the  first  Monday  of  February, 

May  August  and  November.  Section  1737 
provides  for  adjourned  terms  whenever  it 
may  become  necessary  for  the  transaction 
of  the  county  business,  and  these  ad- 
journed terms  are  of  course  continua- 
tions and  parcel  of  the  regular  term. 
(Trammel  v.  Railway,  101  Mo.  136,  13 
S.  H,  505.)  Section  1785  provides i 
•The  president  or  any  two  judges  of 
the  county  court  may  order  a special 
term  whenever  the  business  and  Interest 
of  the  county  may  require  it.*  Section 
1786  provides  for  notice  of  such  term. 

It  clearly  appears  from  these  several 
statutory  provisions,  the  Legislature 
intended  to  authorize  a term  of  the 
county  court  of  some  character,  either 
regular,  adjourned  or  special,  as  ex- 
pressed in  the  statutes,  'whenever'  the 
business  or  interests  of  the  county  seem 
to  require  it.  Now  It  is  and  has  long 
been  the  custom  and  usage  of  these  courts 
in  many  of  the  counties  of  the  state  at 
least,  to  meet  the  first  Monday  in  every 
month  of  the  year;  that  is  to  say,  to  ad- 
journ the  May  term  to  the  first  Monday  in 
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June,  and  In  June  to  adjourn  to 
the  first  J'onaay  in  July;  and  so 
with  each  succeeding  term/  prepara- 
tory to  disposing  of  such  matters 
as  may  properly  come  before  the 
court,  'lhe  Legislature  certainly 
manifested  its  concern  in  this  con- 
nection by  specially  providing  for 
adjourned  terms  when  in  truth  and 
in  fact,  the  power  to  adjourn  from 
time  to  time  and  to  hold  ad j ourned 
terms  were  inherent  in  the  court 
without  the  aid  and  wholly  irrespec- 
tive of  the  statute.  (Higgins  v. 
Ransdall,  13  No.  205-208.)  However 
that  may  be,  the  section  manifests 
the  concern  of  the  Legislature  in 
providing  for  frequent  and  convenient 
terms  of  courts  to  the  end  that  the 
business  in  which  the  county  is  in- 
terested, be  not  neglected.  It  is 
obvious  the  Legislature  was  impelled 
by  the  same  motive  in  providing  for 
special  terms  of  court,  as  above  in- 
dicated. having  specially  provided 
for  and  authorized  frequent  adjourned 
terms,  it  is  quite  certain  the  Legis- 
lature had  such  adjourned  terms  in  con- 
templation when  it  enacted  the  section 
authorizing  the  special  terms  referred 
to.  Now  this  being  true,  it  certainly 
contemplated  and  intended  that  such 
special  terms  be  held  not  only  after 
final  adjournment  of  the  regular  term, 
but  at  intervals  during  its  recess  as 
well.  It  is  manifest  from  all  of  the 
provisions,  when  read  together,  the 
■legislature  intended  to  authorize  a 
term  of  the  county  court  at  any  time 
when  the  regular  or  adjourned  term  was 
not  actually  in  session,  and  it  was 
necessary  within  the  language  and  spirit 
of  the  statute.  Ibis,  it  appears,  is 
indicated  by  the  broad  language  employed 
in  the  sections  authorizing  both  the 
special  and  adjourned  terms,  for  it  is 
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there  said,  such  terms  may  be 
held  ’whenever*  etc.,  etc. 

Nothin  Is  said  in  the  section 
limiting  special  terms  to  a time 
after  the  regular  or  adjourned 
term  is  finally  adjourned  to  court 
in  course.  Now  suppose  that  in- 
stead of  the  matter  of  a dramshop 
license,  there  was  Involved  in  this 
case  a question  arising  out  of  a 
great  catastrophe  or  fire.  Say,  on 
Hay  17th,  the  county  court  adjourned 
until  June  3rd,  and  during  this 
Interval,  the  courthouse  or  the 
county  infirmary  or  poorhouse  should 
be  destroyed  by  «earthquake  or  con- 
sumed by  fire.  Would  any  one  attempt 
to  argue  that  a special  term  of  the 
county  court  could  not  be  lawfully 
held  under  tills  statute  during  the 
interval  mentioned  to  deal  with  this 
situation  of  affairs  by  providing  a 
proper  place  for  the  county  records 
and  offices  or  proper  quarters  for 
the  county  poor  and  infirm?  W'e  are 
persuaded  that  no  one  would  argue  a 
special  term  could  not  be  holden  dur- 
ing the  recess  of  the  regular  term 
for  the  reason  the  regular  term  had 
not  yet  finally  adjourned  and  was 
therefore  in  legal  contemplation,  still 
in  session.  It  is  clear  the  Legis- 
lature Intended  to  authorise  special 
terms  of  the  county  court  under  the 
circumstances  presented  in  this  case. 

In  State  v.  kiddle,  179  Mo.  2B7-299,  78 
8.  W.  606,  our  i»upreine  Court  considered 
a question  which  arose  on  a state  of 
facts  where  a special  term  of  the  cir- 
cuit court  had  been  holden  during  the 
recess  of  a regular  term  of  the  same 
court,  and  before  its  final  adjournment, 
precisely  as  in  this  case,  and  no  men- 
tion was  made  of  the  question  here 
press  d upon  the  court.  It  was  there  said 
that  such  special  terms  are  entirely  in- 
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dependent  and  are  In  no  manner 
connected  with  the  regular  term 
of  such  courts.  Indeed,  It  seems 
that  the  salutary  provisions  of 
these  statutes  authorizing  special 
terms  would  almost  entirely  fall  were 
the  courts  to  adjudge  that  no  special 
terms  could  be  held  during  the  inter- 
val or  recess  while  the  regular  terms 
may  not  yet  be  finally  adjourned.* 


Also,  In  State  v.  Fulton,  152  If o.  App.  345, 

1.  c.  349  and  360,  the  court  held  that  Section  4088, 
Statutes  of  1909,  which  la  the  same  as  Section  2085, 
supra,  was  enacted  for  the  purpose  of  providing  a 
means  by  which  the  court  can  be  convened  at  times 
other  than  a regular  or  adjourned  term,  and  when  con- 
vened it  may  transact  any  business.  In  so  holding, 
the  court  saldi 


"The  record,  however,  in  this  case 
is  not  entirely  silent,  but  it  re- 
cites that  the  county  court  met  pur- 
suant to  a call  by  the  presiding  judge. 

The  presiding  judge  is  authorized  by 
statute  to  call  a special  term  of  the 
court.  Statute  1909,  section  4088,  ana  if 
the  court  convened  pursuant  to  his  call 
it  was  legally  convened,  unless  he  had 
failed  to  give  the  notice  required  by 
the  statute.  (Section  4089)  Whether 
he  had  given  such  notice  was  a question 
of  fact  and  if  the  court  proceeded  to 
act  it  will  be  presumed  that  it  was 
first  determined  that  the  proper  notice 
had  been  given.  (State  v.  Baty  and  Had- 
ley v.  Berner o,  supra.) 

*The  statute  authorizing  the  cal.lng  of 
a special  term  of  a county  court  is  as 
follows  t 

’Section  4088.  The  president,  or 
any  two  Judges,  of  the  county  court 
may  order  a special  term  whenever 
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the  business  and  Interests  of 
the  county  may  require  It.* 

"It  Is  contended  b,,  appellant  that 
the  casting  up  of  the  vote  In  a local 
option  election  and  ordering  the  pub- 
lication of  notice  thereof  Is  not  busi- 
ness of  the  county,  and  the  county  as 
such  was  not  Interested  therein,  and 
hence,  the  presiding  Judre  could  not 
call  a special  term  of  the  county  court 
for  tie  purpose  of  transacting  this 
business. 

"The  statute  nowhere  requires  that  In 
calling  a special  term  the  particular 
purpose  for  which  it  la  called  shall 
be  designated,  nor  Is  the  power  of  the 
court  to  act  restricted  to  the  matters 
which  may  have  induced  the  call.  *he 
provision  for  a special  term  is  for 
the  p rpose  of  providing  a means  by 
which  the  court  can  be  convened  at 
times  other  than  a regular  or  adjourn- 
ed term,  and  when  convened.  It  may 
transact  any  business  that  rosy  be 
legally  brought  before  it.  -further, 
the  power  to  determine  when  a special 
term  is  necessary  is  left  exclusively 
to  the  Judt  e or  judges  who  are  authorised 
by  law  to  call  the  term  and  their  dis- 
cretion In  making  the  call  cannot  be 
questioned.* 


Therefore,  It  is  the  opinion  of  this  uepart- 
ment  that  either  the  president  or  two  members  of  the 
county  court  may  call  a special  session  to  transact 
business  whenever  the  business  or  Interest  of  the 
county  demands  same.  This  may  bven  be  done  during  an 
adjourned  term  of  the  court. 


APPROVED* 


Respectfully  submitted. 


V.  J.  BURXjS  AUBREY  R.  HAMMETT,  JR. 

(Acting)  Attorney  General  Assistant  Attorney  Denerd. 


ARH*RV 


RECORDER 

MARRIAGE  LICENSES 


A man  may  marry  his  etep-daughter 


Mr.  Gerald  J.  Donworth 
Recorder  of  Deeds 
St.  Louie  County 
Clayton,  Missouri 

Dear  Sir: 

This  department  ia  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows t 

"The  following  question  arose  in  this 
office,  and  we  would  appreciate  having 
your  opinion  on  it. 

"'Is  it  legal  for  a man  to  marry  his 
step-daughter,  she  being  the  daughter 
of  his  deceased  wife.'" 

Section  2974,  R.  S.  Missouri,  1929  (Mo.  St.  Ann.  2974, 
page  5040)  provides  in  part  as  follows* 

"All  marriages  between  parents  and 
children,  including  grandparents  and 
grandchildren  of  every  degree,  between 
brothers  and  sisters  of  the  half  as 
well  as  the  whole  blood,  between  uncles 
and  nieces,  aunts  and  nephews,  first 
cousins,  white  persons  and  negroes  or 
white  persons  and  Mongolians,  and  between 
persons  either  of  whom  is  Insane,  mentally 
imbecile,  feeble-minded  or  epileptic,  are 
prohibited  and  declared  absolutely  voidj 


Marriage  is  defined  in  State  v.  Blttlck,  105  Mo.  185, 
l.o.  191,  ass 
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"The  civil  status  of  one  man  and  one 
woman,  capable  of  contracting,  united 
by  contract  and  mutual  consent  for 
life,  for  the  discharge,  to  each  other 
and  to  the  community,  of  the  duties 
legally  incumbent  on  those  whose  associa- 
tion is  founded  on  the  distinction  of 
sex.  **********" 

It  is,  however,  a civil  contract  (Section  2974,  R.  3. 
Missouri,  1929)  in  which  "The  state  is  deeply  concerned 
and  over  which  the  state  exercises  a Jealous  and  exclusive 
domain. " Knost  v.  Knost,  229  Mo.  170,  129  S.  W.  665. 

In  the  United  States  the  degree  within  which  marriages 
are  forbidden  has  been  governed  almost  exclusively  by  statute. 

It  may  be  well  to  point  out  at  this  time  that  the 
term  "consanguinity*  is  "relationship  by  blood"  (14  R.  C.  L. 
32).  Affinity  is  "the  relationship  resulting  from  marriage" 
(Keezer,  Marriage  and  Divorce,  109). 

The  origin  of  all  such  laws  forbidding  the  marriage 
of  those  related  is  the  so-called  "horror  of  incest"  which 
is  supposed  to  be  in  all  of  us.  Coke  on  Littleton,  235  A., 

G.  E.  Howard,  History  of  Matrimonial  Institutions.  However, 
there  is  not  the  same  physical  reason  for  making  affinity 
marriages  illegal  as  exists  in  the  case  of  consanguinity 
for  there  is  no  enfeebling  of  offspring,  mental  or  physical, 
resulting  from  such  marriages.  Neither  is  there  a natural 
repugnance  to  s exual  intercourse  between  one  and  his  rela- 
tives by  marriage,  especially  where  the  relation  is  some- 
what remote.  As  Sohouler  says  in  his  Marriage,  Divorce, 
and  Separation,  Vol.  2,  par.  1090s 

*****  It  is  shown  that  while  the 
marriage  of  persons  allied  by  blood 
produces  offspring  feeble  in  body 
and  tending  to  Insanity,  that  of  per- 
sons connected  by  affinity  leads  to 
no  such  result)  and  further,  that 
consanguinity  has  been  everywhere 
reoognlzed  as  an  impediment,  but  not 
affinity.  The  worst  that  can  probably 


Mr.  Gerald  J.  Donworth 


February  9,  1939 


- 3 - 


be  said  of  the  latter  la,  that  It 
leads  to  confusion  of  domestic  rights 
and  duties.  *#*■»*****" 

We  now  examine  our  own  statutes  in  order  to  ascertain 
the  view  of  this  state  In  regard  to  this  question  since 
there  are  no  cases  which  deal  directly  with  this  subject. 

It  Is  well  settled  that  statutes  relating  to  marriages 
between  those  related  by  affinity  are  strictly  construed. 
Keeser's  Carriage  and  Divorce,  p.  109.  For  example,  a 
statute  prohibiting  marriage  between  a man  and  his  son's 
wife  does  not  prohibit  marriage  with  his  son's  widow. 
Houston  Oil  Company  v.  Griggs  (Tex.  Civil  App.)  181  3.  W. 
833. 

It  will  be  noted  that  Section  2974,  supra,  provides 
that  marriages  "between  parents  and  children"  are  void. 
Ballentlne's  Law  Dictionary  defines  "parent"  as  a "word 
which  refers  primarily  to  the  father  of  a child  but  some- 
times to  the  mother  or  to  the  two  Jointly.  Step-parents, 
grandparents  and  other  relatives  do  not  come  within  the 
scope  of  the  word."  Children  are  defined  in  Keeney  v. 
McVoy,  206  Mo.  42,  as  "Offspring,  issue  of  descendants 
generally."  Therefore,  when  the  statute  provides  that 
parents  and  children  shall  not  marry,  it  means  parents 
and  children  related  by  consanguinity  and  does  not  refer 
to  those  related  only  collaterally  or  by  affinity,  the 
statute  being  strictly  construed. 

Moreover,  our  incest  statute,  the  avoidance  of  which 
crime  is  a basis  for  all  statutes  such  as  Seotion  2974, 
provides  as  follows t (Section  4261,  R.  S.  Missouri,  1929, 
Mo.  St.  Ann.,  Seotion  4261) 

"Persons  within  the  following  degrees 
of  consanguinity"  E o-wl ti  Parents  and 
"cElldr an,  including  grandparents  and 
grandchildren  of  every  degree,  brothers 
and  sisters  of  the  half  as  well  as  of 
the  whole  blood,  uncles  and  nieces,  aunts 
and  nephews,  who  shall  intermarry  with 
each  other,  or  who  shall  commit  adultery 
or  fornication  with  each  other,  or  who 
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shall  lewdly  and  lasciviously  cohabit 
with  each  other,  shall  be  adjudged 
guilty  of  Incest,  and  be  punished  by 
Imprisonment  In  the  penitentiary  not 
exceeding  seven  years ." 

The  statute  above  only  Includes  certain  degrees  of 
consanguinity  and  does  not  mention  affinity  and,  there- 
fore, the  latter  does  not  come  within  the  Inhibition  of 
the  statute* 

Other  states  that  have  statutes  which  specifically 
include  the  term  "affinity”  hold  that  "In  the  case  of  a 
marriage  between  a man  and  his  step-daughter  that  the 
relationship  of  affinity  which  existed  during  the  con- 
tinuance of  the  marriage  relation  between  the  man  and 
the  girl’s  mother  terminated  when  the  latter  procured 
a divorce  or  died  and  after  that  time  the  step-daughter 
was  not  the  daughter  of  the  man’s  wife  and  marriage 
between  them  Is  valid.”  Back  v.  Back,  148  Iowa  223 
125  N.  W.  1009}  State  v.  Brown,  47  Iowa  State  102, 

N.  E.  747)  Wilson  v.  State,  46  S*  W*  451)  Johnson  v. 

State,  20  Tex.  App.  609)  Tagert  v.  State,  143  Ala.  88, 

39  So.  293.  The  only  discrepancy  between  them  Is  that 
the  Alabama  case  modifies  the  rule  by  declaring  that 
the  relationship  of  affinity  continues  after  the  disso- 
lution of  the  marriage  if  and  so  long  as  there  is  sur- 
viving Issue  of  such  marriage. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  Section  2974,  R.  S.  Missouri,  1929,  does  not  prohibit 
the  marriage  of  a man  and  his  step-daughter. 

Respectfully  submitted 


APPROVED*  ARTHUR  O’KEEFE 

Assistant  Attorney  General 


TTrrmm 

(Acting)  Attorney  General 


AO'KiDA 


ROADS  AND  HIGHWAYS:  Maintenance  of  road 

Districts  and  the  right 
of  a road  commissioner 
to  employ  himself. 


1'ebruary  11th,  1939 


Hon.  Herbert  H.  Douglas, 
Prosecuting  Attorney, 
Newton  County, 

Neosho,  Missouri; 

Dear  Sir: 


This  will  acknowledge  your  letter 
of  January  2nd,  in  which  you  request  an 
opinion  from  this  office  as  follows: 


"as  to  what  roads  fmeaning 
county,  3tate,  U.S.  etc.l,  if 
any,  does  the  oounty  court  in 
a county  the  size  of  Newton 
have  the  right  to  expend 
money  on? 

Can  a road  commissioner  proper- 
ly v/ork  for  the  road  district 
that  he  is  commissioner  for 
”i.thout  subjecting  himself  to 
be  disqualified  as  a commis- 
sioner?" 


I. 


Relative  to  your  first  question,  we 
here  set  forth  in  brief  the  existing  perti- 
nent statutes  pertaining  thereto  as  follows. 

Section  7839  defines  what  are  legally 
established  roads. 
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Section  7858  oreates  a county  high- 
way system  consisting  of  not  to  exceed  one  hun- 
dred (100)  miles  of  roads  in  a county  and 
which  are  denominated  "furm-to-market"  roads. 

Section  7866  provides  for  transfer 
of  any  part  or  all  of  the  oo  nty  highway  sys- 
tem to  the  state  highway  system. 

Section  8104  specifies  what  roads  are 
controlled  by  the  State  High  ay  Commission. 

Section  8154  provides  for  the  cost  of 
maintenance  of  state  roads,  or  the  state  high- 
way system  i and  the  roads  which  have  been 
designated  or  marked  as  U.o.  highway  are  part 
of  the  st^te  highway  system  | , to  be  paid  by 
the  state  Highway  Commission  from  state  funds. 

Articles  9 and  10,  chapter  42,  provide 
for  the  creation  of  Special  Road  Districts  in 
certain  counties,  and  such  provisions  are  ap- 
plicable to  Newton  County. 

Sections  7890,  7891  and  7867  provide 
for  the  levy,  collection  and  distribution  of 
taxes  for  road  purposes. 


For  brevity's  sake,  we  have  not  under- 
taken to  set  out  here  in  full,  or  in  part,  the 
context  of  the  aforesaid  several  statutes  and 
articles,  but  reference  to  such  will  enable 
the  interested  to  turn  to  them  and  note  in  full 
the  respective  provisions  therein  contained. 

Suffice  it  to  say,  in  answer  to  your 
question,  th  t a summary  of  the  enactments 
mentioned  authorizes  the  county  court  to  direct 
the  expenditure  of  money  on  any  legally  estab- 
lished roads  in  the  county,  that  is  not  a part 
of  the  sta^e  highway  system,  or  a yart  of  the 
special  road  district. 
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As  before  noted,  the  county  court 
has  nothing  to  do  with  the  maintenance  of 
roads  or  highways  in  a county  which  consti- 
tutes part  of  the  state  highway  system. 

Furthermore,  in  the  case  of  roads 
within  a special  road  district,  the  taxes 
levied  and  collected  for  road  purposes  on 
property  within  such  districts,  is  expended 
on  such  districts,  under  the  direction  of 
the  road  commissioner  of  the  district  and 
not  by  the  county  court. 


II. 


Relative  to  your  second  question, 
we  assume  th  t the  commissioner  you  mentioned 
is  working  for  the  road  district  as  an 
employe  thereof,  and  receiving  pay  as  an 
employe  from  the  funds  of  the  district. 

Section  18,  Article  9 of  the  Consti- 
tution of  Missouri  prohibits  a person  from 
holding  any  two  of  the  different  offices 
enumerated  and  specified  at  one  and  the 
same  time • 

The  common  law  rule,  in  the  absence 
of  constitutional  or  statutory  provision,  is 
applied  in  this  state  prohibiting  any  one 
person  holding  two  offices  which  are  incompatible. 
See  State  v.  Bus,  135  teo.  330 

However,  a person  employed  by  the  Com- 
missioner of  a road  district  is  not  an  officer, 
nor  does  he  hold  an  office,  by  reason  of  such 
employment.  See  State  v.  Gray,  91  Mo.  ^pp. 

1.  c.  443. 
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Consequently,  neither  the  consti- 
tutional provision  or  the  common  law  rule 
noted,  concerning  office  and  officers  have  any 
bearing  in  this  oase. 

Section  13  of  Article  14  prohibits 
nepotism.  The  section  itself  shows  that  it 
comprehends  or  involves  two  persons,  namely, 
the  one  appointing  and  the  one  appoiuted  to 
of floe  or  servioe,  by  reason  of  the  fact  that 
the  degree  of  relationship  between  the  two  is 
the  keystone  of  the  section. 

liven  assuming  that  the  commissioner  in 
question  aoted  with  the  other  two  commissioners 
in  appointing,  hiring  or  employing  himself,  we 
are  uhable  to  find  any  authority  whereby  a man, 
legally  speaking,  can  employ  or  appoint  himself 
to  an  office  or  position  of  employment,  -nd 
thereby  violate  the  nepotism  provision,  by  reason 
of  the  fact  that  a person  cannot  be  a relative 
of  himself  or  herself.  The  nepotism  provision 
would  not  be  applied  in  such  a case. 

In  consequence  of  the  foregoing,  we  are 
of  the  opinion  that  the  road  commissioner  in 
question  has  not  disqualified  himself  from 
further  holding  his  office  by  reason  of  the 
fact  that  he  works  for  or  is  employed  by  the 
road  district. 

However,  vie  are  not  saying  that  such 
employment  is  legal,  that  is,  tuat  such  Com- 
missioner is  legally  entitled  to  be  p. id  for 
his  services.  On  the  contrary,  our  opinion 
is  that  a road  commissioner  is  not  legally  en- 
titled to  compensation  for  work  done  on  the 
roads  in  his  district  at  the  time  of  holding 
the  office  of  ro&d  commissioner  of  such  a 
district  for  the  reason  that  such  employment 
and  payment  would  be  and  is  contrary  to  public 
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policy,  See  State  v.  Bowan,  184  ko.  App. 

541, 


Respectfully  submitted. 


HARRY  H.  KAY, 

Assistant  Attorney  General. 


A-  i ROYSD: 


i.  BOI^IHGTGN, 

(Acting)  Attorney  General, 
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MOTOR  VEHICLES:  Truck  operator  may  use  as  many  sets  of 

WHEELS:  wheels  on  his  truck  as  he  desires  so  long 

WEIGHT  COMPUTATION:  as  he  keeps  the  v ehicie  within  the 

dimensions  of  the  law  as  to  length,  height, 
width,  weight  of  load  and  the  amount  of 
weight  on  each  wheel. 


April  19,  1939 


Mr.  Herbert  H.  Douglas 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  who rein 
you  ask  the  following  question: 

"Does  a person  by  the  use  of  the 
tandem  have  a right  to  load  his 
truck  according  to  the  rubber  space 
so  created  or  is  he  limited  to  the 
amount  of  weight  provided  for  by  a 
truck  of  the  same  capacity  which  has 
no  tandem.  Or  in  other  words,  is 
this  tandem  for  the  purpose  of  weight 
com  -utation  to  be  used  by  the  weight 
officer  in  entitling  the  truok  owner 
to  carry  weight  according  to  the 
rubber  space  created  by  the  use  of 
the  said  tandem." 


One  of  the  sections  of  the  statute  applicable  to 
your  question  is  found  at  subsection  b of  Section  7776, 
R.  S.  Missouri,  1929,  which  is  as  follows: 

"*  *•  * * (b)  No  motor  vehicle  except 
a combination  of  tractor  and  semi- 
trailer, the  gross  weight  of  which, 
including  load,  is  more  than  28,000 
pounds,  and  no  combination  of  tractor 
and  semi-trailer,  the  gross  weight  of 
which.  Including  load,  is  more  than 
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42,000  pounds,  and  no  motor  vehicle 
having  a greater  weight  than  22,400 
pounus  on  one  axle,  and  no  motor 
vehicle  having  a loan  of  over  800 
pounds  per  inch  width  of  tire  upon 
any  wheel  concentrated  upon  the  star- 
face  of  the  highway  ( said  width  in 
the  case  of  rubber  tires,  both  solid 
and  peneuma tic,  to  be  measured  between 
the  flanges  of  the  rim),  shall  be 
operated  on  the  highways  of  this  state: 
Provided  a combination  of  tractor  and 
semi- trailer  shall  be  considered  a 
vehicle  of  six  (6)  wheels  for  the  pur- 
pose of  computing  the  distribution  of 
the  load:  Provided  that  in  special 
cases  motor  vehicles  whose  weight,  in- 
cluding loads,  exceed  those  herein  pre- 
scribed may  be  operated  under  special 
permits  granted  as  hereinafter  provided.” 

By  the  provisions  of  this  section  it  will  be  seen 
that  the  limit  of  the  lead  which  may  be  carried  on  trucks 
or  tractors  and  semi-trailer  combination  has  been  fixed. 

Ihe  lawmakers  have  further  restricted  the  lead 
as  it  affects  the  highway  by  providing  that  the  motor 
vehicle  shall  not  have  more  than  eight  hundred  pounas 
per  inch  width  of  tire  upon  any  wheel  concentrated  upon 

the  surface  of  the  highway. 

Ve  also  find  in  j-aws  of  -JLseouri,  1931,  page  266, 
Section  7787,  another  regulation  of  the  truck  load  which 
has  some  application  to  your  question.  Vhis  section  pro- 
vides in  part  as  follows: 

"No  motor  drawn  or  propelled  vehicle 
shall  be  operated  on  the  highways  of 
this  state  the  v ldth  of  which,  includ- 
ing load,  is  greater  than  96  inches, 
or  the  height  of  which,  including  load, 
is  greater  than  12^  feet,  or  the  length 
of  which  including  load,  is  greater  than 
33  feet;  and  no  combination  of  such  ve- 
hicles coupled  together  of  a total  or  com- 
bined length,  including  coupling,  in  excess 
of  40  feet  shall  be  operated  on  said  high- 
ways, and  not  to  exceed  two  vehicles 
3hall  be  operated  in  combination.  * * *" 
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These  two  sections,  when  read  together,  reveal 
that  the  lawmakers  have  Intended  to  regulate  trucks 
In  the  following  manner: 

width  of  truck; 
height  of  truck; 
length  of  vehicle  with 
couplings; 
weight  which  may  be 
transported  on  a truck  or 
tractor  and  trailer; 
number  of  pounds  per  Inch 
of  tire  surface  on  the  sur- 
face of  the  highway. 

Nothing  has  been  stated  In  the  law  as  to  the  number 
of  sets  of  wheels thatmay  be  used  on  a motor  vehicle  on  the 
highway  and  having  failed  to  limit  the  number,  we  think 
a person  may  use  as  many  sets  of  wheels  on  a vehicle  as  he 
desires  so  long  as  he  keeps  the  vehicle  within  the  bounds 
of  the  regulations  as  to  length,  height  and  weight,  and 
the  weight  on  each  wheel  as  provided  by  the  foregoing  sec- 
tions. 


CONCLUSION. 

Prom  the  foregoing  It  Is  the  opinion  of  this  depart- 
ment that  a person  may,  by  the  use  of  a tandem  with  extra 
wheels,  have  a right  to  load  his  truck  according  to  the 
rubber  space  so  created  by  the  extra  wheels  so  long  as  he 
keeps  within  the  dimensions  of  the  law  as  It  applies  to 
height,  weight,  length  and  breadth. 

Respectfully  submitted. 


TYRi,  W.  'URTON 

Assistant  Attorney  General 


APPRO  'P.D: 


j.  g.  TAVLok 

(Acting)  Attorney  General 


TWB:DA 


FOREIGN  JUDGMENTS;  Foreign  judgment  must  be  sued  on  this 

state  to  establish  a lien  of  same. 


May  17,  1939 


Mr.  Raymond  0.  Douglas,  Clerk 
Circuit  Court 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir; 

This  is  in  reply  to  yours  of  recent  date  where- 
in you  request  an  opinion  from  this  department  on  the 
following  statement  of  facts; 

nI  have  been  requested  to  record  and 
abstract  a transcript  Judgment  from 
the  92nd  Judicial  District  Court  of 
Hidalgo  County,  Texas,  in  the  case 
of  B.  T.  Tackett,  vs  M.  M.  Bradley, 
et  al.  This  transcript  was  furnish- 
ed by  Weona  Loan  Company,  110  East 
Second  Street,  V/eslaoo,  Texas,  which 
was  authenticated  under  the  Acts  of 
Congress. 

"I  am  of  the  opinion  that  it  will 
be  necessary  in  order  to  establish 
a lien  against  any  real  estate  which 
the  defendants  may  have  In  our  County 
is  for  the  plaintiff  to  sue  upon  tills 
authenticated  judgment  in  our  State 
and  to  obtain  a judgment  in  accord- 
ance therewith  in  our  Circuit  Court." 

It  seems  from  our  research  on  this  question 
that  the  answer  to  it  will  be  controlled  by  the  statutes 
of  this  state.  Laws  of  Missouri,  1935,  page  207,  Sec- 
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tlon  1142,  provides  as  follows: 

"Judgments  and  decrees  obtained  In 
the  Supreme  Court  or  either  court 
of  appeals  or  any  United  States 
Court  or  any  court  of  record  in 
this  State,  shall,  upon  the  filing 
of  a transcript  thereof  In  the  office 
of  the  Clerk  of  the  Circuit  Court 
of  any  other  county,  be  a lien  upon 
the  real  estate  of  the  person  against 
whom  such  judgment  or  deoree  Is  render- 
ed, situate  In  the  county  in  which  such 
transcript  is  filed." 

In  Volume  34  C.  J.,  page  1137,  Section  1612, 
the  general  rule  ks  to  foreign  judgments  and  the  pro- 
cedure is  stated  as  follows: 

"Unless  so  provided  by  statute  in 
the  state  where  enforcement  is  sought, 
a judgment  recovered  in  one  state  is 
not  executory  in  any  other  state  in 
the  sense  that  final  process  for  its 
enforcement  could  issue  on  merely 
filing  or  docketing  the  judgment,  as 
in  the  case  of  a domestic  judgment. 

The  constitutional  provision  for 
giving  ‘full  faith  and  credit*  to 
such  judgments  relates  only  to  their 
effect  as  evidence  or  as  a bar  to 
further  litigation,  and  in  order  to 
proceed  for  the  collection  of  a judg- 
ment recovered  in  another  state,  the 
oreditor  must  first  sue  upon  it  in 
the  st  te  where  he  wishes  to  enforce 
it  and  recover  a judgment  upon  it." 

And  on  the  question  of  the  full  faith  and  credit  to  be 
given  to  judgments  of  foreign  jurisdiction  we  find  the 
rule  stated  in  71  A.  L.  R.  at  page  1090  in  the  following 
language : 


"Also,  in  Carr  v.  Lewis  Coal  Co 
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(1888)  96  Mo.  149.  9 Am.  St.  Rap. 

328,  8 S.  w.  907  (affirming  (1884) 

15  Mo.  App.  551),  It  was  said  that 
tho  full  faith  and  erodit  clause 
has  no  bearing  on  the  point  as  to 
whether  a lis  pendens  In  one  state 
shall  haws  extra-territorial  effect. 

It  was  also  said  that  *the  obvious  ' 
meaning  of  that  provision  goes  only 
to  the  operation  such  reoords  shall 
have,  when  complete  and  subsequently 
offered  in  evidence,  as  establishing 
that  certain  facts  have  been  adjudi- 
cated, and  has  no  reference  as  to 
what  shall  be  the  incidental  effect 
of  a suit  which  results  in  such 
reoords  being  made.*" 

In  the  oar.e  of  Barney  v.  White,  46  Mo.  137, 
139,  on  this  same  question  the  Missouri  court  said: 

"*«■#*  A foreign  judgment  is  prime 
facie  evidence  of  indebtedness  at 
the  time,  and  becomes  conclusive  un- 
less impeached.  Judgments  rendered 
in  other  States  are  not  treated  as 
foreign,  and  though  they  are  not  so 
far  domestic  that  they  can  be  en- 
forced without  a new  judgment,  they 
are  conclusive  of  everything  except 
Jurisdiction  over  the  parties  or 
the  subject-matter.  *****««* 

In  Walter  L.  Lacy  Company  v.  National  Finance 
Corporation,  79  S.  W.  (2d)  1078,  1079,  the  court  said: 

"The  defendant  says  there  are  two 
questions  in  the  case:  (1)  Was 
the  defendant  *so  engaged  in  doing 
business  in  the  State  of  Kentucky 
as  to  submit  itself  to  the  juris- 
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diction  of  the  Kentuoky  courts? ' 

(2)  Was  the  service  of  summons 
sufficient  to  bring  the  appellant 
within  the  jurisdiction  of  the 
Kentuoky  court?  In  determining 
these  questions , it  must  be  borne 
in  mind  that  if  the  jud&nent  is 
valid  in  Kentucky,  it  is  equally 
valid  in  Missouri  (Hudaon-Kiraberly 
Pub.  Co.  v.  Young,  90  Mo.  App.  605), 
and  that  the  authenticated  copy  of 
the  judgment  and  judgment  roll  made 
a prima  fade  case  in  plaintiff1  a 
behalf  (Severson  v.  Dickinson,  216 
Mo.  App.  572,  259  S.  W.  518;  Reis 
v.  Epperson,  145  Mo.  App.  90,  122 
S.  W.  353,  3670" 

So  it  will  be  noted  from  the  foregoing  text, 
authorities  and  rules  of  court  that  a judgment  rendered 
in  a foreign  etate  does  not  establish  a lien  by  being 
filed  in  this  state  but  naiat  be  sued  upon.  However, 
such  judgment,  properly  certified  and  authenticated, 
shall  receive  as  prima  facie  evidence  as  the  matter 
sued  upon. 


CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  in  order  to  establish  a lien  on  real 
estate  by  a foreign  judgment  such  judgment  must  be  sued 
upon  in  some  court  with  proper  jurisdiction  in  this 
state. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED! 


j.  ettotob 

(Acting)  Attorney  General 
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CONSERVATION  COMMISSION:  Statutes  not  inconsistent  with  the 

GAME  AND  PISH:  Conservation  Amendment  or  rules  of 

the  Commission  remain  in  force. 


May  26,  1939 


Honorable  Phil  M*  Donnelly 

State  Senator 

Jefferson  City,  Missouri 

Dear  Sir: 


\ 


This  is  in  reply  to  yours  of  recent  date  whore- 
in  you  request  an  official  opinion  on  the  following 
statement  of  faots: 

"I  would  appreciate  an  official 
opinion  from  your  office  as  to 
whether  or  not  the  provisions  of 
Section  8239  have  been  repealed 
by  reason  of  the  adoption  of  the 
Conservation  Amendment  to  the  Con- 
stitution of  Missouri. 

"Also  as  to  whether  or  not  a per- 
son would  be  guilty  of  violating 
Section  8239,  Revised  Statutes  of 
Missouri,  1929,  if  he  sold  fur 
pelts  after  February  10,  1939,  as 
mentioned  in  said  section." 

The  Conservation  Amendment,  which  was  Amendment 
Number  Four  at  the  Gen  ral  Election  in  1936,  is  now  found 
in  Laws  of  Missouri,  1937,  page  614,  and  provides  as  fol- 
lows : 


"The  control,  management,  restoration, 
conservation  and  regulation  of  the 
bird,  fish,  game,  forestry  and  all 
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wild  life  resources  of  the  State,  • 
Including  hatcheries,  sanctuaries, 
refuges,  reservations  and  all  other 
property  now  owned  or  used  for  said 
purposes  or  hereafter  aoquired  for 
said  purposes  and  the  acquisition 
and  establishment  of  the  same,  and 
the  administration  of  the  laws  nor 
or  hereafter  pertaining  thereto, 
shall  be  vested  in  a commission  to 
be  known  as  the  Conservation  Commis- 
sion, to  consist  of  four  members  to 
be  appointed  by  the  Governor,  not 
more  than  two  of  whom  shall  be  mem- 
bers of  the  same  political  party. 

The  commissioners  shall  have  knowl- 
edge of  and  interest  in  wild  life 
conservation.  Vacancies  shall  be 
filled  by  appointment  by  the  Governor 
for  the  unexplred  term  within  thirty 
days  from  the  date  of  such  vacancy; 
on  failure  of  the  Governor  to  fill 
the  vacancy  within  thirty  days,  the 
remaining  commissioners  shall  fill 
the  vacancy  for  the  unexpired  term. 

The  first  members  of  said  commission 
shall  be  appointed  for  terns,  as 
follows*  one  for  a term  of  two  years, 
or  until  his  or  her  successor  is  appoint- 
ed and  qualified;  two  for  terms  of  four 
years,  or  until  their  respective  suc- 
cessors are  appointed  and  qualified; 
one  for  a term  of  six  years,  or  until 
his  or  her  successor  is  appointed  and 
qualified.  Upon  the  expiration  of  each 
of  the  foregoing  terms  of  said  commis- 
sioners, a successor  shall  be  appointed 
by  the  Governor  for  a term  of  six  years, 
or  until  his  or  her  successor  is  appoint- 
ed and  qualified,  which  term  of  six  years 
shall  thereafter  be  the  length  of  term 
of  each  member  of  said  Commission.  The 
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members  of  aald  Commission  shall 
receive  no  salary  or  other  compen- 
sation for  their  services  as  such. 

The  members  of  the  Commission  shall 
receive  their  necessary  traveling 
and  other  expenses  incurred  while 
actually  engaged  in  the  discharge 
of  their  official  duties. 

"Said  Commission  shall  have  the 
power  to  acquire  by  purchase,  gift, 
eminent  domain,  or  otherwise,  all 
property  necessary,  useful  or  con- 
venient for  the  use  of  the  Commission, 
or  the  exercise  of  any  of  its  powers 
hereunder,  and  in  the  event  the  right 
of  eminent  domain  is  exercised,  it 
shall  be  exercised  in  the  same  manner 
as  now  or  hereafter  provided  for  the 
exercise  of  eminent  domain  by  the 
State  Highway  Commission. 

"A  Director  of  Conservation  shall  be 
appointed  by  the  Consol  ss ion  and  such 
director  shall,  with  the  approval  of 
the  Commission,  appoint  such  assistants 
and  other  employees  as  the  Commission 
may  deem  necessary.  The  Commission 
shall  determine  the  qualifications  of 
the  director,  all  assistants  and  em- 
ployees and  shall  fix  all  salaries, 
except  that  no  commissioner  shall  be 
eligible  for  such  appointment  or  em- 
ployment . 

"The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions 
of  said  Commission  and  from  the  appli- 
cation and  the  administration  of  the 
laws  and  regulations  pertaining  to 
the  bird,  fish,  game,  forestry  and 
wild  life  resources  of  the  State  and 
from  the  sale  of  property  used  for 
said  purposes,  shall  be  expended  and 
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used  by  said  Commission  for  the  con- 
trol, management,  restoration,  con- 
servation and  regulation  of  the  bird, 
fish,  game,  forestry  and  wild  life 
resources  of  the  State,  including  the 
purchase  or  other  acquisition  of  prop- 
erty for  said  purposes,  and  for  the 
administration  of  the  laws  pertaining 
thereto  and  for  no  other  purpose. 

"The  general  assembly  may  enact  any 
laws  in  aid  of  but  not  inconsistent 
with  the  provisions  of  this  amendment 
and  all  existing  laws  inconsistent 
herewith  shall  no  longer  remain  in 
force  or  effect.  This  amendment  shall 
be  self-enforcing  and  go  into  effect 
July  1,  1937." 

The  section  of  the  statute  to  which  you  inquire 
as  to  whether  or  not  its  provisions  are  repealed  by  the 
aforesaid  amendment  reads  as  follows i 

"The  state  game  and  fish  commissioner 
is  hereby  authorised  to  issue  a license 
known  as  a deals  r and  shipper's  license 
which  is  designed  to  permit  the  holder 
thereof  to  properly  use  fur  pelts  for 
commercial  purposes  in  such  manner  as 
will  not  make  difficult  the  enforcement 
of  the  legal  requirements  for  protection 
of  the  state's  resources  of  wild  animals. 

Such  license  may  be  issued  to  applicants 
upon  payment  of  the  sum  of  five  dollars 
to  the  state  game  and  fish  commissioner, 
in  the  usual  manner  as  other  licenses 
are  issued  upon  application.  The  reve- 
nue derived  therefrom  shall  be  placed 
in  the  game  protection  fund.  Dealer's 
and  shipper's  license  shall  authorise 
the  holder  thereof  to  purchase,  sell, 
transport,  possess,  and  commercialize 
in  fur  pelts  when  such  pelts  have  been 
obtained  legally  in  the  state  of  His- 
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sour!  or  elsewhere,  and  when  suoh 
Missouri  pelts  are  not  In  'green' 
or  undry  condition  at  the  ti^e  of 
receiving  them,  when  shipped  between 
January  31st  and  February  10th,  of 
each  year.  Holders  of  such  license 
may  only  secure  such  license  upon 
the  express  condition  that  the  offi- 
cials of  the  state  game  and  fish 
department  shall  have  access,  freely 
and  untrammeled,  to  inspect  the  sup- 
ply of  fur  animals  or  their  pelts  in 
the  possession  of  the  lloensee,  and 
during  usual  business  hours.  All 
licenses  must  be  signed  by  the  holder 
of  said  license.  Holders  of  lloenies 
mist  exhibit  the  same  to  any  person 
authorised  to  enforce  the  game  and 
fish  laws,  also  to  any  person,  firm 
or  corporation.  United  States  postal 
authorities,  or  agent,  servant  or 
employe  connected  with  transportation 
of  suoh  pelts.  Shipments,  originating 
in  Missouri,  must  be  dearly  and  plain- 
ly marked  with  the  name  and  address  of 
the  shipper,  his  or  her  license  number 
and  the  date  of  shipment,  also  the 
words  'fur  pelts.'  Suoh  shipment  must 
be  made  only  during  the  legal  period 
for  Missouri  fur  pelts,  December  1st  to 
the  end  of  January,  if  the  same  be  in 
undry  or  'green*  condition,  but  dry  or 
cured  pelts  may  be  shipped  during  the 
following  ten  days,  ending  February 
10th.  Volf,  coyote  and  wild  oat  pelts 
may  be  shipped  at  any  time  in  any  con- 
dition. The  person,  firm  or  corporation 
to  whom  such  shipment  is  offered  for 
transportation,  must  sign  hj.s  or  her 
name,  or  the  name  of  the  firm  or  cor- 
poration he  or  she  represents,  upon 
the  package  offered  for  shipment  before 
accepting  such  shipments  made  from  any 
point  within  Missouri  and  may  be  sent 
to  any  place  within  or  without  the  state. 
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Nothing  herein  shall  be  construed 
to  prevent  shipments  Into  Missouri , 
of  j elts  legally  obtained  from  with- 
out this  state  and  consigned  direct 
to  a licensed  dealer.  Each  and  every 
member  of  a firm  or  corporation,  or 
any  agent  or  employe,  or  any  travel- 
ing representative  of  any  firm  or  cor- 
poration as  fur  buyer  or  shipper,  must 
be  provided  with  a dealer's  license 
in  the  same  manner  as  an  individual 
dealer  or  shipper  is  required  to  possess 
such  license,  but  firms  and  corporations 
may  secure  one  or  more  licenses  in  the 
name  of  the  firm  or  corporation,  which 
are  valid  when  used  by  any  employe,  agent 
or  representative  if  in  his  personal 
possession  at  the  time  and  place  where 
demand  is  made  to  see  the  same." 

It  will  be  noted  that  the  Conservation  Amendment 
provides  for  the  control,  management,  restoration,  conser- 
vation and  regulation  of  fish  and  game,  eto.,  by  the  Con- 
servation Commission. 

If  the  provisions  of  said  Section  8239  are  incon- 
sistent with  the  purpose  and  intent,  and  the  provisions 
of  the  aforesaid  amendment  or  any  rule  made  by  the  ddn- 
servatlon  Commission  for  the  purpose  of  carrying  out  the 
provisions  of  the  amendment,  then  such  statute  is  of  no 
force  or  affect. 

This  department  has  no  information  as  to  whether 
or  not  the  Conservation  Commission  has  mads  any  regulation 
or  rule  pertaining  to  the  provisions  of  the  aforesaid  amend- 
ment which  would  be  in  conflict  with  the  provisions  of  said 
Section  8239.  Therefore,  this  opinion  will  have  to  be  based 
on  the  question  of  whether  or  not  said  Section  8239  is  in 
conflict  with  any  of  the  provisions  or  is  repealed  by  the 
Conservation  Amendment. 

This  amendment  was  before  the  Supreme  Court  in 
Marsh  v.  Bartlett,  121  S.  W.  (2d)  737.  If  this  Section 
8239  is  inconsistent  with  the  provisions  of  the  constitution- 
al amendment,  then  it  is  repealed.  In  Marsh  v.  Bartlett, 
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supra,  the  court  said  at  1*  c.  744 t 

"There  can  be  no  question  but  that 
the  Amendment  In  express  terms  re- 
pealed all  existing  laws  Inconsist- 
ent therewith.  *********" 

And  at  1.  c.  745,  pars.  20  and  22,  the  court  saldt 

"The  game  and  fish  code,  to  which 
reference  has  been  made,  comprises 
more  than  one  hundred  sections.  It 
is  probable  that  among  them,  sections 
may  be  found  here  and  there  which 
were  not  inconsistent  and  not  so 
repealed,  and  doubtless  other  sec- 
tions that,  with  slight  change,  might 
readily  be  re-enacted.  *»****«" 

It  will  be  noted  that  in  the  Marsh  v.  Bartlett 
oase,  supra,  that  the  court  held  that  one  of  the  sections 
of  the  statute  was  in  full  force  and  effect.  That  was 
Section  8311,  R.  S.  Missouri  1929,  which  provided  for  a 
penalty  for  a violation  of  the  game  and  fish  laws  and  the 
oourt  in  that  oase  held  that  this  section  could  also  be 
used  as  the  penalty  for  the  violation  of  a rule  or  regu- 
lation of  the  Commission. 

Following  the  same  line  of  reasoning,  if  said 
Section  8239  is  consistent  with  the  provisions  of  the 
amendment  and  does  conserve  and  regulate  game  and  fish, 
then  it  has  not  been  repealed. 

CONCLUSION 

Therefore,  answering  your  first  question  and 
following  the  foregoing  reasoning,  it  is  the  opinion  of 
this  department  that  the  provisions  of  8239,  R.  S.  Missouri 
1929,  have  not  been  repealed  by  the  constitutional  amend- 
ment and  they  are  so  consistent  with  the  provisions  of  the 
amendment  that  they  are  in  full  force  and  effect  until 
they  are  repealed  or  some  rule  or  regulation  of  the  Con- 
servation Commission  is  made  inconsistent  with  the  pro- 
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visions  of  said  section. 


II. 

Answering  your  second  question  on  whether  or  not 
a person  would  be  guilty  of  violating  the  provisions  of 
said  Section  8239,  if  he  sold  fur  pelts  after  February 
10,  1939. 

After  examining  the  various  sections  of  the 
statutes  referring  to  the  protection  of  game  and  fish,  we 
think  that  Section  3238  R.  S.  Missouri  1929  should  be  rend 
in  connection  with  Section  8239.  This  section  provides  in 
part  as  follows* 

"It  shall  be  unlawful,  for  any  person 
to  kill  any  fur-bearing  wild  animals, 
or  take,  have  In  possession,  offer 
for  sale,  sell,  bargain  for,  trans- 
port or  ship  the  same  or  any  part 
thereof,  or  their  pelts,  at  any  time 
except  during  the  period  between 
November  15th  and  December  31st  of 
each,  year,  and  January  1st  to  January 
15th  of  the  following  year,  except  as 
is  otherwise  provided  for  in  this 
article*  *************" 

% 

Under  3ection  8238,  supra,  a person  is  limited  in 
shipping,  selling,  etc.,  of  fur  pelts  to  the  periods  November 
15th  to  December  31st  and  from  January  1st  to  January  15th 
except  as  is  otherwise  provided  in  that  article.  The  "other- 
wise provided"  clause  last  a'bove  ra/ors  to  ti  e provisions  of 
Section  8239,  supra,  permitting  the  dealer  or  shipper  licensee 
to  purchase,  sell,  transport,  possess  and  commercialise  in 
fur  pelts  which  are  not  "green"  or  undry  between  January  31st 
and  February  10th.  This  is  Just  an  extension  of  the  time 
in  which  suoh  acts  may  be  done  by  virtue  of  the  provisions 
of  said  Section  8238. 

We  note  from  the  letters  attached  to  your  request 
that  your  correspondent  has  indicated  that  he  questions  the 
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constitutionality  of  these  sections  on  the  ground  that 
he  might  be  deprived  of  his  property  without  due  process. 

While  it  is  not  the  province  of  this  department 
to  pass  upon  the  constitutionality  of  such  statutes,  we 
respeotfully  refer  you  to  State  v.  Heger,  194  Mo.  707 
which  holds  that  sections  relating  to  game  and  fish  and 
similar  to  the  provisions  he»  under  consideration  are 
cons ti tut ional . 

We  also  note  from  the  statement  of  facta  that  if 
the  party  is  guilty  of  violating  the  game  and  fish  laws 
as  is  set  out  in  your  statement  that  it  would  work  an  undue 
hardship  upon  dealers  and  shippers.  We  think  this  is  a 
matter  that  should  be  directed  to  the  Conservation  Com- 
mission for  correction  if  the  party  is  correct  in  his 
views  of  the  law. 


CONCLUSION 

From  the  foregoing  it  Is  the  opinion  of  this  de- 
partment that  under  the  provisions  of  Sections  8238  and 
8239,  R.  S.  Missouri  1929,  that  no  person,  with  or  without 
license.  Is  authorised  to  purchase,  sell,  transport,  possess 
or  commercialise  In  fur  pelts  after  February  10th  of  any 
year  whioh  have  been  obtained  legally  in  the  State  of  Mis- 
souri and  which  are  In  "green"  or  undry  condition  at  the 
time  of  receiving  them. 


Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  Gen  ral 


TWBiDA 


U' 'EMPLOYMENT  COMPENSATION:  "Notice  of  Lien"  may  be  filed 

and  not  recorded  by  the  Com- 
mission. County  Court  should 
furnish  a number  book  for  the 
purpose  of  checking  an  employer 
as  to  his  liability  under  a 
"Notice  of  Lien". 


August  28,  1939 


Hon.  Herbert  H.  Douglas 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


FILED  | 
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Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion, 
under  date  of  August  21st,  1939,  which  reads  as  follows: 


"Will  you  please  let  me  have  your  opinion  on 
the  following: 

"Where  will  a 'Notice  of  Lien*  under  Unemploy- 
ment Compensation  Law  as  amended  to  become  ef- 
fective July  1,  1939,  being  subsection  (g)  of 
Section  15  of  said  Unemployment  Compensation  Law 
be  recorded  and  In  what  record  book.  In  other 
words,  one  of  these  Notices  has  been  sent  to  the 
Recorder  here  In  Newton  County,  and  he  tells  me 
that  he  has  no  book  In  which  to  record  them  and 
does  not  know  what  to  do  with  It." 


Senate  Bill  346  of  the  Sixtieth  General  Assembly 
which  amended  the  original  Unemployment  Act  of  1937,  be- 
came effective  on  July  1st,  1939.  Par.  (g)  of  Sec.  15, 

thereof,  reads  as  follows: 

"If  any  case  In  which  any  contribution.  Interest 
or  penalty  imposed  under  this  Act  is  not  paid 
when  due,  the  Commission  may  file  for  record  in 
the  Recorder's  Office  of  the  county  in  which  the 
employer  owing  said  contribution,  interest  or 
penalty  resides,  or  has  his  place  of  business, or 
any  other  county  In  which  he  has  property,  a 
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notice  of  lien  specifying  the  amount  of  the 
contribution.  Interest  or  penalty  due  and  the 
name  of  tne  employer  liable  for  the  same.  From 
the  time  of  filing  any  such  notice,  the  amount 
of  the  contribution  specified  In  such  notice 
sEall  have  the  force  and  effect- of  a lien  of  a 
Judgment  against  the  empl oyer  name d~Tn  sa Id” notice 
of  lien  for  the  amount  specified  in  such  notice. 
Such  lien  may  be  released  by  filing  for record 
in  the  office  of  the  county  recorder  a release 
thereof  executed  by  the  Commission  upon  payment 
of  the  contribution.  Interest  and  penalties  or 
upon  receipt  by  the  Commission  of  security  suf- 
ficient to  secure  payment  thereof,  or  by  final 
Judgment  holding  such  lien  to  have  been  erroneous- 
ly imposed." 


It  will  be  noticed  that  paragraph  (g),  supra,  does 
not  require  the  recording  of  the  "Notice  of  Lien",  but 
states  "filed  for  record",  and  further  states  "from  the 
time  of  filing  any  such  notice  # ■»  *."  It  will  also 

be  noticed  that  no  reference  is  made  to  the  indexing 
of  the  "Notice  of  Lien",  That  can  be  accounted  for  be- 
cause the  "Notice  of  Lien"  does  not  require  a description 
of  the  real  estate  of  the  employer  and  for  that  reason 
does  not  need  indexing. 

You  ask  in  which  record  the  "Notice  of  Lien"  should 
be  recorded.  Since  the  "Notice  of  Lien"  should  only  be 
filed  in  the  Recorder’s  office,  the  next  query  is  how 
should  the  "Notice  of  Lien"  be  filed  for  record. 

The "Notice  of  Lien"  as  set  out  and  tne  contents 
thereof  defined  do  not  require  the  description  of  the 
property  to  be  set  out,  but  only  states  that  it  should 
contain  the  name  of  the  employer,  the  amount  of  the 
contribution,  and  the  interest  or  penalty  due. 

The  next  question  is,  does  this  "Notice  of  Lien" 
relate  to  the  same  procedure  as  a lis  pendens.  Section 
3155  R.  S.  Missouri,  1929,  reads  as  follows: 

"In  any  civil  action,  based  on  any  equitable 
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right,  claim  or  lien,  affecting  or  designed  to 
affect  real  estate,  the  plaintiff  shall  file 
for  record,  with  the  recorder  of  deeds  of  the 
county  in  which  any  such  real  estate  is  situated, 
a written  notice  of  the  pendency  of  the  suit, 
stating  the  names  of  the  parties,  the  style  of 
the  action  and  the  term  of  the  court  to  which 
such  suit  is  brought,  and  a description  of  the 
real  estate  liable  to  be  affected  thereby;  and 
the  pendency  of  such  suit  shall  be  constructive 
notice  to  purchasers  or  encumbrancers,  only  from 
the  time  of  filing  such  notice.  The  recorder 
shall  note  the  time  of  receiving  such  notice,  and 
shall  record  and  index  the  same  in  like  manner  as 
deeds  of  real  estate  are  required  to  be  recorded 
and  indexed. " 


It  is  very  evident  that  since  the  "Notice  of  Lien"  under 
paragraph  (g)  does  not  require  a description  of  the  real 
estate  and  does  not  require  indexing,  it  is  not  considered 
the  same  as  a lis  pendens.  A further  reason  that  the 
"Notice  of  Lien"  is  not  a lis  pendens  is  the  fact  that 
the  "Notice  of  Lien"  may  be  filed  before  a suit  is  filed, 
after  the  Commission  arrives  at  the  amount  that  the 
employer  owes  the  Commission.  A lis  pendens  cannot  be 
filed  before  an  action  is  filed  effecting  real  estate. 

A Recorder  is  not  required  to  file  a lis  pendens  unless 
it  is  presented  in  conformity  with  the  statute.  Under 
this  situation  it  cannot  be  said  that  the  "Notice  of 
Lien"  is  a lis  pendens  and  should  be  recorded  and  in- 
dexed in  the  regular  land  conveyance  book  as  is  done  by 
a lis  pendens. 

The  next  question  is  whether  or  not  the  "Notice  of 
Lien"  could  be  held  to  be  the  same  as  a transcript  of 
a judynent  and  be  filed  In  the  office  of  the  Recorder 
of  Deeds.  Judgment  liens,  under  the  general  law,  are 
filed  in  the  office  of  the  Clerk  of  the  Circuit  Court, 
as  provided  under  Section  1142,  Laws  of  1935,  p.  207, 
but  this  must  be  a judgment  of  a court  of  record.  The 
finding  of  the  Commission  is  not  a judgment,  although 
the  paragraph  (g)  describes  the  "Notice  of  Lien"  as  a 
Judgment  lien.  In  construing  paragraph  (g)  to  the  ef- 
fect that  the  holding  of  the  Commission  Is  not  a judg- 
ment, one  must  read  the  last  clause  of  the  paragraph, 
which  reads  as  follows* 
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" # # # or  by  final  Judment  holding  such  lien 

to  be  erroneously  imposed." 

In  construing  this  sentence  it  will  readily  be  seen  that 
the  holding  of  the  Commission  stating  that  an  employer 
owes  the  Commission  is  not  a Judgment,  but  merely  an  order 

General  Judgments  where  the  title  to  real  estate  is 
involved,  are  filed  in  the  office  of  the  Recorder  of  Deeds 
as  provided  in  Section  1134  and  1135  R.  S.  Missouri,  1929} 
but  under  the  "N0tice  of  Lien"  under  paragraph  (g)  the 
real  estate  is  not  a matter  involved  in  the  suit  proper. 
Paragraph  (g)  of  Section  15,  Senate  Bill  No.  346,  is  a 
special  law  enacted  this  year  for  the  purpose  of  enforcing 
the  collection  of  contributions  from  the  employer  under 
the  Unemployment  Compensation  Act,  and  is  taken  and  pat- 
terned from  the  same  procedure  as  set  out  in  Section  29, 
of  the  Missouri  Sales  Tax  Act.  Both  Section  (g)  of  the 
Unemployment  Act  and  Section  29  of  the  Missouri  Sales  Tax 
Act,  specifically  say  that  the  "Notice  of  Lien"  r.;ay  be 
filed  in  the  Recorder's  office  and  does  not  mention  the 
Circuit  Clerk's  office.  Being  a later  and  special  act 
it  takes  precedent  over  the  general  law  of  Judgment  liens, 
which  require  the  filing  in  the  office  of  the  Circuit 
Clerk.  It  is  well  settled  that  later  and  spB  cial  statutes 
take  precedent  over  a general  act  and  was  so  held  in  State 
v.  Brown,  68  S.  W.  2d  55,  l.c.  59,  where  the  court  said! 


"It  will  be  observed  that  section  4556,  except 
the  last  proviso  which  is  not  pertinent  to  the 
matter  here  in  controversy,  relates  to  corpor- 
ations in  general,  while  section  5613  relates 
only  to  a particular  class  of  corporations,  to 
wit,  building  and  loan  associations.  In  such 
case  the  rule  applicable  is  that  'where  there 
is  one  statute  dealing  with  a subject  in  general 
and  comprehensive  terms  and  another  dealing  with 
a part  of  the  same  subject  in  a more  minute  and 
definite  way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  policy;  but 
to  the  extent  of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over  the  general 
statute.  Lhere  the  special  statute  is  later, 
it  will  be  regarded  as  an  exception  to,  or 
qualiflcation  of,  the  prior  general  one;  and 
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where  the  general  act  is  later,  the  special 
will  be  construed  as  remaining  an  exception 
to  Its  terms,  unless  It  is  repealed  In  ex- 
press words  or  by  necessary  Implication. ' 

Tevis  et  al.  v.  Foley,  325  Mo.  J.050,  30  S.  W. 

(2d)  68,  69;  State  ex  rel.  Buchanan  County 
v.  Fulks , 296  Mo.  614,  626,  247  S.  W.  129; 

State  ex  Inf.  arrett  v.  Imhoff,  291  Mo.  603, 

617,  238  S.  W.  122.  If  there  be  any  repugnancy 
between  these  two  statutes,  the  general  statute, 
section  4556,  must  yield  to  the  special  statute, 
section  5613." 

Section  11543  R.  S.  Missouri,  1929,  partially  reads 
ar  follows: 


"It  shall  be  the  duty  of  recorders  to  record: 
First,  all  deeds,  mortgages,  conveyances, 
deeds  of  trust,  bonds,  covenants,  defeasances, 
or  other  Instruments  of  writing,  of  or  concern- 
ing any  lands  and  tenements,  or  goods  and  chat- 
tels, which  shall  be  proved  or  acknowledged 
according  to  law,  and  authorized  to  be  record- 
ed in  their  offices;  * * * " 


Paragraph  (g)  of  Section  15,  should  be  considered  as 
an  ameudm  nt  to  that  part  of  section  11543,  supra.  In 
that  It  does  not  require  or  set  out  any  specific  acknowl- 
edgment, but  does  authorize  the  filing  of  the  "Notice  of 
Lien",  as  set  out  In  paragraph  (g)  by  the  Commission. 

Filing  for  record  means  filing  In  a certain  office 
to  be  kept  on  file  and  since  paragraph  (g)  does  not  re- 
quire that  the  "Notice  of  Lien"  contain  the  description 
of  the  property  in  the  notice  or  does  not  require  that 
it  be  acknowledged  in  any  manner,  it  clearly  means  filing 
the  notice  and  leaving  it  in  the  possession  of  the  Record- 
er until  properly  released  as  set  out  in  paragraph  (g). 

In  the  case  of  Lawson  v.  ^ross,  88  Mo.  App.  l.c. 

299,  the  court  said* 


"'File*  meant  at  common  law,  a thread,  string, 
wire,  upon  which  writs  and  other  exhibits  of 
courts  and  offices  were  fastened  or  filed  for 
the  more  safe  keeping  and  ready  turning  the 
same.  A paper  is  said  to  be  filed  when  de- 
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livered  to  the  proper  officer  and  received 
by  him  to  be  kept  on  file.  This,  which  we 
take  to  oe  the  present  ordinary  sense  of  the 
word  ’filed/  would  be  presumed  to  be  the  legis- 
lative sense  unless  the  contrary  is  made  to 
appear  which  it  does  not.  Gorham  v.  bummers, 

25  Minn.  81.  Jones  v.  Parker,  73  Maine  248, 
was  where  the  agreed  statement  of  facts  showed 
that  the  mortgage,  though  left  with  tne  record- 
er to  oe  recorded,  was  withdrawn  by  t ie  mortgagee 
before  it  was  actually  recorded,  and  while  away 
the  creditor's  attorney  made  proper  examination 
of  the  records  and,  finding  no  mortgage  on  file 
or  on  record,  made  an  attachment.  The  statute 
which  was  construed  in  the  case  above  referred 
to  is  very  similar  to  ours.  * * " 


Section  11527  R.  S.  Missouri,  1929,  reafa.s  as  follows: 

"The  recorder  shall  keep  his  office  at  j;he  seat 
of  justice,  and  the  county  court  shall  provide 
the  same  with  suitfib  le  books,  in  which  the  re- 
corder jBhall  record  all  instruments  of  writing 
authorized  and  required  to  be  recorded.  If 
there  is  no  courthouse  or  other  suitable  county- 
building  at  the  seat  of  justice,  the  county  court 
shall  provide  an  office  for  tne  recorder  at  any 
other  place  in  the  county  where  there  is  a court- 
house and  courts  of  record  are  held." 


Although  this  section  only  mentions  suitable  books  in  which 
to  record  Instruments  It  can  jS  construed  to  mean  other 
books  for  the  convenience  of  the  public. 

In  the  case  of  kwing  v.  \ernon  Co.  216  Mo.  681,  l.c. 
692,  the  court  said: 


"Turning  to  the  sections  of  the  statutes  regulating 
the  office  of  recorder  of  deeds,  we  find  them  so 
meager  as  to  cry  out  for  help  by  construction.  Their 
terms,  then,  must  be  read  in  the  light  of  cognate 
sections  and  of  the  general  policy  of  our  laws. 

By  Revised  Statutes  1899,  seotion  9055,  it  is  or- 
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d&ined  that  the  recorder  of  deeds  'shall  keep 
his  office  at  the  seat  of  Justice  In  each  county' 
and  that  he  'shall  provide  the  same  with  suit- 
able books;'  by  section  90bl  it  Is  ordained  that 
the  county  court  shall  'audit  and  settle  the  ac- 
counts of  recorders  for  books  for  the  use  of 
their  offices.'  There  is  not  a word  in  the  chapt- 
er (chap.  147),  relating  to  providing  chairs, 
desks,  pens,  ink,  stationery,  stoves,  racks, 
tables,  spittoons,  or  other  office  paraphernalia. 
There  is  even  no  word  relating  to  a room  in  which 
to  keep  his  office  or  fuel  to  heat  it.  But  when 
we  read  other  provisions  of  the  general  statutes 
relating  to  building  a courthouse  and  heed  the 
underlying  theory  that  county  offices  should  be 
kept  there,  all  questions  relating  to  a room 
vanish;  and  when  we  read  in  section  9057  that 
the  recorder  of  deeds  must  give  a bond  con- 
ditioned that  he  will  deliver  up  to  his  suc- 
cessor among  other  things  'the  furniture  and  ap- 
paratus oelonglng  to  the  office,  whole,  safe, 
and  undefaced, * we  but  gather  (what  we  knew  be- 
fore) that  the  furniture  and  apparatus  do  not 
belong  to  the  recorder,  t^ut  to  the  county,  and 
under  Revised  Statutes  1899,  section  1777,  are 
under  the  control  and  management  of  the  county 
court.  Turning  to  other  cognate  sections  it  be- 
comes plain  that  unless  the  Legislature  deliberate- 
ly planned  to  legislate  against  recorders  and  in 
favor  of  other  county  officers  ( an  unthinkable 
position),  it  becomes  plain  that  the  county  is 
to  furnish  the  necessaries  in  furniture,  fixtures, 
etc.,  to  preserve  the  county  records  and  make  them 
usable  by  and  useful  to  the  general  public*  No 
one  reading  statutes  relating  to  clerks,  probate 
judges*  etc*,  can  come  to  any  other  conclusion* 

* it  * " 


Under  the  holding  in  the  above  case  the  county  court  shall 
furnish  suitable  books  and  supplies  which  are  meant  for 
the  convenience  of  the  public  and  the  officer* 

Paragraph  (g),  of  seotion  15,  does  not  set  out 
the  procedure  of  filing  a "Notice  of  Lien"*  Since  the 
"Notice  of  Lien"  cannot  be  recorded  in  the  real  estate 
record  and  the  act  does  not  provide  for  *-he  indexing 
of  the  "Notice  of  Lien"  and  because  the  "Notice  of  ^ien" 
does  not  contain  a description  of  real  estate  it  can 
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only  be  filed  under  a serial  number.  For  the  convenience 
of  the  public  the  county  court  should  provide  a book  on 
unemployment  compensation  commission  liens,  which  should 
contain  a space  for  the  filing  number  of  the  "Notice  of 
Lien",  with  the  name  of  the  employer  so  that  the  public, 
or  an  abstracter  can  run  the  record  on  this  newly  enacted 
lien,  through  the  number  book,  without  referring  to  the 
original  or  copy  of  the  "Notice  of  Lien". 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  a "Notice  of  Lien"  under  the 
Unemployment  Compensation  law,  as  amended  by  the  Senate 
Bill  346  of  the  last  general  assembly,  does  not  require 
recording,  as  the  term  is  generally  used,  but  all  that 
is  necessary  for  the  Unemployment  Commission  to  do,  is 
to  file  and  leave  with  the  Recorder  of  Deeds  the"Not  Ice' 
of  Lien"  containing  all  of  the  statutory  Information 
required  under  paragraph  (g). 

It  Is  further  the  opinion  of  this  department  that 
the  county  court  of  each  of  the  counties  should  furnish  the 
Recorder  of  Deeds  with  a book  in  which  to  set  out  the 
serial  number  stamped  upon  the  "Notice  of  Lien"  as  filed 
by  the  Comnlssion,  which  book  should  be  so  prepared  as 
to  show  the  name  of  the  employer  owing  the  contribution 
to  the  Unemployment  Commission.  If  such  a book  is  not 
furnished  by  the  county  court,  it  would  be  necessary  for 
the  public,  attorneys  and  abstracters,  who  are  running 
the  reco  d of  an  employer  to  handle  all  of  the  original 
"Notices  of  Lien"  in  order  to  ascertain  whether  or  not 
a lien  has  been  filed  against  an  employer. 


Respectfully  submitted, 

APPROVED* 

W.  J.  BURKE 

Assistant  Attorney  General 

77  eT  TAVL6R 

(Acting)  Attorney  General 
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) 


'ollector’s  deed  to  trustee. 


See  supplementary  letter  of 
correction  attached. 


September  27,  1939 


The  State  Tax  Commission 
Jefferson  City,  Missouri 

Attentions  Mr.  W.  N.  Doss,  Secretary 

Gentlemens 


This  Is  In  reply  to  your  request  of  recent  date 
for  this  office  to  make  up  a form  of  deed  to  be  used  by 
the  county  collector  when  he  sells  lands  for  delinquent 
taxes  to  a trustee  appointed  by  the  county  court  for  the 
purpose  of  purchasing  such  lands. 

Pursuant  to  your  request  we  submitted  the  follow- 
ing forms 

"THIS  INDENTURE  made  and  entered  Into 
this  day  of  . 193  x WIT- 

NESSETH”THATX 


"WHjj.  .h AS,  the  state  and  county  taxes 
for  the  years  . , ♦ on  the 

real  estate  last  In  this  indenture 
described  were  returned  delinquent 

In  the  name  of  on  January 

1,  193 | and. 


"WHEREAS,  said  real  estate  had  been 
recorded  along  with  other  tracts  in 
the  office  of  the  Collector  of  Reve- 
nue of  County,  as  delinquent 

for  the  non-payment  of  taxes,  costs 
and  charges  due  for  the  aforesaid 
years;  and. 


"WHEREAS,  at  the  last  men- 

tioned date  was  the  collector  of 
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revenue  of  said  county;  and, 

■WHEREAS,  said  real  estate,  after 
having  been  duly  advertised,  was  offer- 
ed for  sale  by  said  collector  for  non- 
payment of  taxes,  costs  and  charges 
for  said  years  at  the  _ door  of 

the  courthouse  in  the  city  of  , 

County  of  . State  of  Missouri, 

on  the  first  Mon  ay  in  November,  195  ; 

and, 

"WHEREAS,  at  the  aforesaid  offering  no 
person  offered  a sum  therefor  equal  to 
the  said  delinquent  taxes  with  interest, 
penalty  and  costs;  and, 

"WHEREAS,  the  state  and  county  taxes 

for  the  years  , , ♦ on 

the  real  estate  last  in  tills  Indenture 
described  were  returned  delinquent  in 

the  name  of  on  January  1, 

193 ; and, 

"WHEItcAS,  said  real  estate  had  been 
recorded  along  with  other  tracts  in 
the  office  of  the  Collector  of  Revenue 
of  said  county,  as  delinquent  for  tne 
non-payment  of  taxes,  costs  and  charges 
due  for  the  years  last  aforesaid;  and, 

"WHEREA3,  said  real  estate,  after  hav- 
ing been  duly  advertised,  was  offered 
for  sale  by  said  collector  for  non- 
payment of  taxes,  costs  and  charges  for 
said  years  at  the  door  of  the 

courthouse  in  the  city  of  , 

County  of  , State  of  Missouri, 

on  the  first  i-ionday  in  November,  193 ; 

and. 


"WHEREAS,  at  said  offering  of  said  real 
estate  for  the  aforesaid  purposes,  no 
person  offered  a sum  therefor  equal  to 
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the  delinquent  taxes  with  Interest, 
penalty  and  costs;  and, 

"WHKu  AS,  the  state  and  county  taxes 

for  the  years  , , , , f 

on  the  real  esti.te  last  In  tills  Inden- 
ture described  were  returned  delinquent 

in  the  name  of  on  January  1,  193 ; 

and,  f 

"WH.  i'BAS,  said  real  estate  had  been 
recorded  along  with  other  traots  in 
the  office  of  the  Collector  of  Revenue 
of  said  County,  as  delinquent  for  the 
non-payment  of  taxes,  costs  and  charges 
due  for  the  years  last  aforesaid;  end, 

"WHEREAS,  said  real  estate,  after  hav- 
ing been  duly  advertised,  was  by  said 
collector  offered  the  third  time  for 
sale  for  the  non-payment  of  taxes, 
costs  and  charges  for  said  years  at 
the  door  of  t>  e courthouse  in  the 

city  of  , County  of  , State 

of  Missouri,  on  the  first  Monday  in 
November,  193 ; and, 

"Y.rHE  h£AS,  the  said  real  estate,  having 
been  offered  for  sale  as  aforesaid  for 
delinquent  taxes  with  interest,  penalty 
and  oosts,  and  at  which  sale  the  said 
collector  having  received  the  highest 
offer  therefor,  to-wit,  the  sum  of 

. made  by  . 

who  had  oeen  designated  as  trustee  by 
the  county  court  of  County, 

Missouri,  as  a suitable  person  to  bid 
at  the  said  sale;  and  who  as  trustee 
for  the  benefit  of  the  funds  entitled 
to  participate  in  the  taxes  for  which 
the  lands  herein  are  sold,  was  author- 
ised by  an  order  of  the  county  court 

of  said  county,  dated  

193 , to  purchase  at  said  sale  any 
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or  all  of  such  real  estate  as  may 
be  necessary  to  protect  all  taxes 
due  and  owing  thereon  and  to  prevent 
their  loss  to  the  taxing  authorities 
on  account  of  inadequate  bids;  the 
said  real  estate  was,  therefore, 
sold  for  the  said  stun  of  ... 

Dollars,  to  the  said 
trustee  for  the  use  and  benefit  of 
the  followings 

"FUNDS  AMOUNT 


f 


"WHKiEAS,  the  said  , trustee 

as  aforesaid  is  not  required  to  pay 
the  amount  of  the  bid  but  is  author- 
ized to  take  and  hold  title  to  the 
said  real  estate  as  trustee  for  the 
use  and  benefit  of  the  fund  or  funds 
entitled  to  the  payment  of  the  taxes 
for  which  the  said  real  estate  is 
sold  as  follows! 

"FUNDS  AMOUNT  OF  T»X 


"WHER&AS,  the  tract  of  lend  herein- 
after described  was  the  least  quantity 
which  would  sell  for  the  respective 


The  State  Tax  Commission 


(5) 


September  27,  1939 


amount  due  thereon  for  taxes,  inter- 
est, costa  and  charges,  and  it  fur- 
ther appearing  from  the  records  of 
said  county  collector* s office  that 
said  lands  were  legally  liable  for 
taxation  and  have  been  duly  assessed 
and  properly  charged  on  the  tax  books 
with  the  taxes  for  the  years  as  herein- 
before stated. 


"NOW,  THEREFORE,  I, 

Collector  of  County,  Missouri, 

in  consideration  of  the  foregoing,  do 
grant,  bargain,  sell  and  convey  unto 

the  said  as 

trustee  for  the  use  and  benefit  of 
the  funds  and  in  the  proportion  herein- 
before set  out  and  to  his  successors 
and  assigns  forever  the  following  tract 
or  parcel  of  real  estate  lying  and  being 
in  the  County  of  , State  of 

Missouri,  described  as  follows,  to-wit* 


TO  HAVE  AND  TO  HOLD  the  said  last  men- 
tioned tract  or  parcel  of  real  estate 
with  the  appurtenances  thereto  belong- 
ing to  the  said  party  of  the  second 
part  as  trustee  aforesaid  and  to  his 
successors  and  assigns  forever  in  as 
full  and  ample  manner  as  the  collect- 
or of  said  county  is  empowered  by  law. 

"IN  TESTIMONY  V, HEREOF,  the  said  , 

Collector  of  said  County  of  . 

has  hereunto  set  his  hand,  and  ai’  ixed 
his  official  seal,  the  day  and  year 
last  above  written. 
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"Witness! 


(L.3. ) 


Collector  of  County. 

STATS  OF  MISSOURI,  COUNTY,  ss. 

" Before  me,  the  undersigned,  , 

in  and  for  said  county,  this  day,  person- 
ally came  the  above  named,  , 

Collector  of  said  county,  and  acknowledged 
that  he  executed  the  foregoing  deed  for 
the  U3es  and  purposes  therein  mentioned. 

"IN  WITNESS  WHEREOF,  I have  hereunto 

set  my  hand  and  seal,  this  day  of 

, 193 . 


( L. S . ) " 


*The  blank  spaces  in  the  deed  showing 
the  years  for  which  the  lands  are 
delinquent  and  sold  for  taxes  are  for 
the  convenience  of  the  collector  and 
are  not  directions  as  to  the  number  of 
years  for  which  the  lends  should  be 
sold. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  Ueneral 


ArPROVj.Dx 


W.  J.  BURKE 

(Acting)  Attorney  ueneral 
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TAXATION:  Trustee’s  deed. 


_ 


November  21,  1939 


The  State  Tax  Commission 
Jefferson  City,  Missouri 

Attention:  Mr.  W.  N.  Doss,  Secretary 
Gentlemen: 


This  is  in  reply  to  your  request  of  recent  date  for 
this  office  to  make  up  a form  of  deed  to  be  used  by  the 
trustee  when  he  sella  lands  which  he  has  purchased  at  tax 
sales. 


Pursuant  to  your  request,  we  submit  the  following 

form: 


"THIS  INDENTURE,  Made  and  entered  into 

this day  of  19 , by  and 

between  , trustee,  for  the 

use  and  benefit  of  the  funds  hereinafter  men- 
tioned, party  of  the  first  part,  and  

. of  the  County  of , 

State  of  part of  the  second 

part;  WITNESSETH  TH.VT: 

"WHEREAS,  the  county  court  of 

County,  Missouri,  by  an  order  of  record  dated 

the day  of , 19  a certified 

copy  oT which  is  on  file  in  the  office  of  the 
county  collector  of  said  county,  did  designate 
and  appoint  the  party  of  the  first  part  as  a 
trustee  for  the  benefit  of  all  funds  entitled 
to  participate  in  the  funds  entitled  to  the 
taxes  against  the  lands  herein  described;  and, 

"WHEREAS,  the  said  party  of  the  first  part 
has  accepted  said  appointment  and  is  now  the 
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duly  appointed,  qualified  and  acting  trustee 
for  the  uses  and  purposes  aforesaid;  and, 

"ViKERciAS,  the  said  party  of  the  first 
part,  by  virtue  of  the  aforesaid  appoint- 
ment, is  now  and  was  at  all  the  times  herein- 
after stated  authorized  to  bid  at  all  sales 
of  delinquent  lands  offered  for  taxes, 
interest,  penalty  and  costs,  by  the  collector 
of  said  county,  which  had  been  offered  for 
sale  for  taxes  for  two  successive  years  next 
prior  thereto;  and, 

"VftLSREAs,  the  said  party  of  the  first 
part  is  and  was  at  all  the  times  herein  men- 
tioned, authorized  to  purchase  at  such  sales 
all  lands  or  lots  offered  thereat,  necessary 
to  protect  all  taxes  due  and  owing,  and  to 
prevent  their  loss  to  the  taxing  authorities 
involved  from  inadequate  bids;  and, 

"WHEREAS,  . Collector  of 

County,  Missouri,  did  on  the 

day  of , 19  offer  for  sale 

for  taxes  for  the  third  time,  the  lands  herein- 
after described,  and  at  said  sale  no  person 
having  bid  therefor  a sum  equal  to  the  delin- 
quent taxes  thereon,  interest,  penalty  and  the 
costs  provided  by  law,  . the 

undersigned  trustee  for  the  uses  and  purposes 
herein  set  forth  and  by  virtue  of  the  authority 
vested  in  him,  did  bid  and  purchase  the  lands 
hereinafter  described  at  a price  not  in  excess 
of  a sum  equal  to  the  delinquent  taxes  thereon, 
interest,  penalty  and  costs  provided  by  law, 
and  the  same  were  stricken  off  and  sold  to  the 
said  trustee  for  the  use  and  benefit  of  the 
following  funds  entitled  to  the  payment  of  the 
taxes  for  which  the  real  estate  hereinafter 
described  was  sold  as  follows: 


FUNDS 


AMOUNT 
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All  of  which  proceedings  are  shown  by  deed 
from  the  Collector  of  said  county  to 

, trustee,  dated  the 

^ay  of , 19 , and  recorded 

in  the office  or  the  Recorder  of  Deeds  of 

County,  Missouri,  in  deed  record 

number  at  page  number ; and, 

"VfHIiREAS,  the  said  party  of  the  first 

part  has  been  of  ered  the  sum  of 

Dollars  ($ ) by  the  said , 

part of  the  second  part,  for  the  lands  here- 

inafter described;  and, 

"WHEREAS,  the  county  court,  by  order  of 

record  dated  the  day  of , 19 , 

has  ordered  the  undersigned  to  sell  the  here- 
inafter described  lands  to  the  said  part of 

the  second  part  at  that  price  and  sum,  and  to 
execute  and  deliver  a deed  therefor. 

"NOW,  THIS  INDENTURE,  Y/ITNESSETH,  That 
the  said  party  of  the  first  part,  under  and 
noting  by  virtue  and  in  pursuance  of  the  powers 
in  him  vested  as  hereinbefore  stated,  in  con- 
sideration of  the  sum  of Dollars 

( $ ) to  him  in  hand  paid  by  the  said 

. part  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged,  does 
by  these  presents,  grant,  bargain,  sell  and  oon- 

vey  unto  the  said  part of  the  second  part,  the 

piece  or  parcel  of  land  situated  in  the  County 

of  , State  of  Missouri , ana  described 

as  follows: 
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APPROVED: 


"TO  HAVE  aND  TO  HOLD  the  above  described 
premises  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereto  be- 
longing or  in  anywise  appertaining  unto  the 
sold  part  of  the  second  part,  heirs 

and  assigns  forever. 

"IN  TESTIMONY  WHEREOF,  the  said  party  of 
the  first  part  has  hereunto  set  his  hand  this 
day  of , 19 . 


Trustee. 

STATE  OF  MISSOURI,  COUNTY,  S3. 

"Before  me,  the  undersigned,  

in  and  for  said  County,  this  day,  personally 
came  the  above  named 

trustee,  described  in  the  foregoing  instrument, 
and  acknowledged  that  he  executed  the  same  for 
the  uses  and  purposes  therein  mentioned. 

"IN  ’.WITNESS  WHEREOF,  I have  hereunto  set  my 
hand  and  seal,  this  day  of  19 


Notary  Publio 

County,  Missouri." 

Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney  General 


W.  S.  BtfRKE 

(Acting)  Attorney  General 


COUNTY  COURT:  In  order  for  judge  of  county  court  of  Newton 

County  to  be  entitled  to  five  dollars  per 
day  while  the  court  is  in  session,  he  must 
actually  be  present  on  those  days. 


4 

, December  15.  1939 

v 

5 


Hon*  Herbert  H*  Douglas 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request,  under  date  of 
December  12,  1939,  for  an  opinion,  which  reads  as  follows: 


"I  write  you  for  an  opinion  in  regard 
to  the  following  matter: 

"Can  a member  of  the  County  Court 
collect  his  pay  when  a majority  of  the 
Court  is  in  session  but  the  member  in 
question  is  not  present  on  this  particu- 
lar day*" 


Section  2092  R*  S*  Missouri,  1929,  repealed  and 
reenacted  in  Laws  of  Missouri,  1939,  pa^e  332,  reads  in 
part  as  follows: 


"In  all  counties  of  this  state  now  or  here- 
after having  less  than  seventy-five  thousand 
inhabitants,  the  Judges  of  the  county  court 
shall  receive  for  their  services  the  sum  of 
five  dollars  per  day  for  each  day  necessarily 
engaged  in  holding  court*  * * " 


Since  the  1930  census  shows  Newton  County  has  a population 
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Hon,  Herbert 

! 


H,  Douglas 


\ 


of  26,959,  the  above  provision  set  out  wbula  govern  the 
compensation  of  the  Judges  of  the  county  court  In  your 
county. 

We  are  not  unaware  of  the  general  rule  that  the 
right  to  the  compensation  attached  to  a public  office 
is  an  incident  to  the  title  to  the  office,  and  not  to 
the  exercise  of  the  functions  of  the  office.  Currio 
Franklin  County,  315  Mo.  406,  285  S.  I ¥.  1007;  State 
v.  Gordon  245  Mo.  12,  149  S.  W.  638;  King  v.  Riverland 
Levee  Cist.  218  Mo.  App.  490,  279  S.  W.  195.  To  apply 
that  rule  in  the  present  case,  however,  would  fly  into 
the  face  of  the  clear  expression  of  Legislative  intent 
expressed  in  Section  2092,  supra.  By  its  express  pro* 
vision,  you  will  note,  the  county  judges  are  to  receive 
five  dollars  per  day  for  each  day  necessarily  engaged 
in  holding  court.  A condition  precedent  to  the  right 
Fo  receive  payment  is  set  forth  by  the  words  of  the 
act,  namely,  the  condition  that  the  county  judge  be 
"necessarily  engaged  in  holding  court.”  There  is  no 
ambiguity.  In  the  case  of  Fiohtner  v.  Mohr,  16  S.  W. 
(2d)  739,  l.c.  741,  the  court  salds 


"a  * We  are  bound  to  ascertain  and  give 
effect  to  the  intention  of  the  Legislature 
as  expressed  in  the  statute,  and,  where 
the  language  used  is  plain,  it  must  be  given 
effect  by  the  courts.  Lincoln  University  v. 
Eackaann,  295  Mo.  loc.  clt.  125,  243  S.  ’.7* 
320;  DeHart  v.  School  District,  214  Mo.  App. 
loc.  cit.  657,  263  S.  T.  242.  * « * " 


CONCLUSION 


In  view  of  the  above,  it  is  the  opinion  of  this 
Department  that  a judge  of  the  county  court  of  ^ewton 
County,  is  not  entitled  to  compensation  under  Section 
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2092,  supra,  unless  he  is  actually  present  on  the  day 
in  question. 


Respectfully  submitted. 


W.  J.  EUR?T 

Assistant  Attorney  General 


AFPKOVFD: 


TYR:  W,  BURTON 

(Acting)  Attorney  General 
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County  SURVEYOR:  Duty  of  county  court  to  furnish  surveyor 

supplies  and  instruments. 


March  23,  1939 


Mr.  David  A.  Dyer 
Prosecuting  Attorney 
St.  Charles  County 
St • Charles,  Missouri 


Dear  Sir* 


Y/e  have  your  request  for  an  opinion,  which  in  part  is 
as  follows  * 


"The  Comity  Surveyor  of  St.  Charles 
County  has  requested  the  County  Court 
to  furnish  his  office  with  various  sup- 
plies at  the  cost  of  the  county.  These 
supplies  include  surveying  equipment 
such  as  surveying  transit,  ranging  poles, 
leveling  rod,  tape,  etc.,  drawing  sup- 
plies and  of lice  equipment.  Including 
typewriter  and  calculator,  ’’’he  County 
Court  has  asked  me  for  my  opinion  as  to 
whether  it  is  the  duty  of  the  court  to 
furnish  his  office  with  such  supplies." 


It  is  a strict  rule  of  construction  in  this  state, 
consistently  adhered  to  by  the  courts,  when  dealing  with 
compensation  for  special  officials  that  an  officer  claiming 
compensation  must  be  able  to  place  his  finger  upon  the  statu- 
tory authority  for  same.  An  officer  can  recover  compensation 
only  when  specifically  authorised  by  statute.  Y/llllams  vs. 
Chariton  County  85  Mo.  645  (1885)}  State  ex  rel  vs.  Adams 
172  Mo.  1 (1905) } Hill  vs.  Butler  County  195  Mo.  611  (1906). 
It  is  said  that  an  officer  in  Missouri  is  presumed  to  render 
his  services  gratuitously  unless  sane  specific  statutory 
authorisation  la  found  for  the  payment  of  such  services. 

King  vs.  Rlverland  Levee  District  279  S.  W.  195,  196  (1926). 
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The  courts  have  adopted  and  followed  an  entirely  differ- 
ent rule  with  reference  to  the  allowance  of  expenses;  and  items 
which  could  not  reasonably  have  been  foreseen  by  the  Legislature, 
and  which  may  vary  from  time  to  time  depending  upon  the  economic 
trend  of  the  country.  The  general  rule  as  to  such  matters  is 
stated  in  46  C.  J.  page  1016,  Section  246  in  the  following 
language i 


“but  where  the  law  requires  an  officer 
to  do  that  which  necessitates  an  expen- 
diture of  money  for  which  no  provision 
is  made  to  supply  him  with  cash  in  hand, 
he  may  make  the  expenditure  out  of  his 
own  funds  and  have  reimbursement  therefor, 
and  where  a public  duty  is  demanded  of  an 
officer  without  provision  for  any  com- 
pensation, the  expense  must  be  borne  by 
the  public  for  whose  benefit  it  is  done." 


This  rule  has  been  strictly  adhered  to  in  Missouri. 

County  of  Boone  vs.  Todd  3 Mo.  140  (1833);  Hark^teader  vs. 
Vernon  County  216  Mo.  696  (1909 )t  Buchanan  vs.  Ralls  County 
283  Mo.  10,  222  S.  W.  1002  (1320).  . 

un 

In  Ewing  vs.  Vernon  County  216  Mo.  681,  894,  the  court 
in  commenting  upon  this  difference  made  between  "compensation" 
and  "expenses"  said! 


"Fees  are  the  Income  of  an  office.  Outlays 
inherently  differ . An  officer' s pocket 
in  no  way  resembles  the  widow's  cruse  of 
oil.  Therefore  those  statutes  relating 
to  fees,  to  an  income,  and  the  decisions 
of  this  court  strictly  construing  those 
statutes,  have  nothing  to  do  with  this  case 
relating  to  outgo.  Such,  we  take  it,  is 
the  doctrine  of  the  cases  cited  in  the 
former  paragraph  of  this  opinion,  and  it 
comports  with  reason.  Further,  if  the 
custom  was  to  deliver  a deed  to  the  U.  S. 
Government  to  be  transmitted  by  mail,  as 
seems  to  have  been  t he  case,  then  such 
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delivery  Is  reasonably  well  within  the 
contemplation  of  the  statutory  duty 
to  deliver  ’to  the  party  or  his  order,' 

It  must  not  be  expected  that  this  court 
will  throw  uown  statutory  safeguards 
for  the  protection  of  the  treasuries 
of  the  counties  of  this  State,  or  In 
any  way  countenance  looseness  in  their 
business  affairs.  But,  on  the  other  hand 
we  shall  not  construe  our  statutes  so 
as  to  produce  a harsh  or  ridiculous  re- 
sult and  one  not  within  the  fair  mean- 
ing of  our  laws. 

The  conclusion  we  have  come  to  comports 
with  the  general  doctrine  announced  In 
23  Am.  and  Eng,  Ency,  Law  (2  Ed,),  588* 
’Where,'  say  the  editors  of  that  standard 
work,  ' the  law  requires  an  officer  to  do 
what  necessitates  an  expenditure  of  money 
for  which  no  provision  is  made,  he  may 
pay  therefor  and  have  the  amount  allowed 
him.  Prohibit ions  against  increasing  the 
compensation  of  officers  do  not  apply  to 
such  cases.  Thus,  it  is  customary  to 
allow  officers  expenses  of  fuel,  clerk 
hire,  stationery,  lights,  and  other  office 
accessories . ' ” 


We  next  pass  to  the  question  of  whether  or  not  the  county 
surveyor  Is  required  by  law  to  perform  any  duties  which  re- 
quires the  use  of  surveying  equipment  such  as  surveying  transit, 
ranging  poles,  leveling  rod,  tape,  etc.  .ie  find  that  surveyors 
are  dealt  with  in  Chapter  76,  h,  3.  Mo.  1929,  in  Sections  11671 
to  11607,  Inclusive,  ne  is  elected  to  a public  office  for  four 
years,  he  Is  required  to  take  oath  and  rive  a bond,  and  in 
addition  thereto,  among  other  things,  he  willdeliver  to  the  Re- 
corder of  Deeds  all  the  records,  bocks  and  papers,  appertaining  to 
his  office,  he  Is  required  to  execute  orders  of  the  county  court 
and  re-survey  any  tract  of  land,  the  title  of  which  Is  in  dis- 
pute, Sections  11679  and  11680,  R.  3,  1929,  He  is  required 
to  keep  certain  records  of  surveys  made  by  him  and  his  deputies 


Mr.  David  A.  Dyer 


A, 


March  23,  1930 


In  a well  bound  book  with  a convenient  index,  and  la  required 
to  give  the  distances  to  points  and  required  to  measure  the 
distance  to  houses  standing  In  the  Imi:iediate  vicinity  In 
surveying  town  lots.  Section  11583  R.  S.  1989.  In  the  per- 
formance of  his  duties,  he  is  required  to  use  chainmen  and 
the  compensation  Is  fixed  by  law.  Sections  11588  and  11587, 

Ii.  3.  1929.  In  subdividing  a section  of  land,  he  is  required 
to  run  a random  line  In  the  direction  of  the  opposite  corner 
to  a point  at  right  angles  therefrom.  Section  11593  R.  S. 

1929.  In  subdividing  land  into  quarter  sections,  he  Is  re- 
quired to  set  a temporary  post  at  every  forty  chains.  Section 
11594,  R.  S.  1929.  In  subdividing  a section  into  eight  parts, 
he  Is  required  to  set  posts  at  twenty  chains.  Section  11595, 

R.  S.  1929.  The  use  of  a compass  is  required  In  the  performance 
of  some  of  his  duties.  Section  11602,  R.  S.  1929.  The  compdn-- 
sation  of  a surveyor  is  fixed  in  Section  11607. 

Thus,  from  the  above  examination  of  the  surveyors  duties, 
it  Is  apparent  that  he  Is  cal  Led  upon  to  perform.  In  his  official 
capacity,  certain  t echnical  feats,  such  as  accurately  measuring 
distance,  running  straight  lines,  locating  corners  of  sections, 
all  of  which  the  law  requires  to  be  done  with  scientific  appara- 
tus; Instruments  which  must  be  accurate  because  certified  copies 
thereof  are  made  competent  evidence.  Section  11592  R.  s.  1929. 
There  Is  no  more  duty  on  the  surveyor  to  furnish  a compass 
for  the  official  discharge  of  his  duties  than  there  Is  upon 
any  county  officer  to  lhrnish  a typewriter,  or  a seal. 

It  Is,  therefore,  the  opinion  of  this  office  that  It  Is 
the  duty  of  the  county  court  to  furnish  the  county  surveyor 
with  such  surveying  equipment  as  may  be  reasonable  and  neces- 
sary for  the  performance  of  his  official  dut  as  county 
surveyor • 

respectfully  submitted. 


i-RANKLIN  Km  REAGAH 

APPROVED*  Assistant  Attorney  General 


J."  TAYLOR 

(Acting)  Attorney  General 

FERlRT 


OFFICERS* 

SALARIES  AND  FEES: 
TREASURER  OF  THE 
CITY  OF  ST.  LOUIS: 


The  salary  of  the  Treasurer  of  the  City 
of  St.  Louis  is  fixed  by  Laws  of  Missouri, 
1939,  page  486,  and  was  payable  in  accord- 
ance therewith  when  that  act  went  in«o 
effect.  


December  Id,  1939 


Honorable  John  J.  Dwyer,  Treasurer 
City  of  St.  Louis 
St.  Louis,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  request  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on 
the  question  of  whether  or  not  you  are  entitled  to  the 
salary  as  city  treasurer  as  is  provided  by  Laws  of  Mis- 
souri, 1939,  page  486,  or  whether  or  not  you  shall  be 
paid  the  compensation  which  was  being  paid  at  the  time 
you  were  elected. 


The  General  Assembly  in  1939,  by  an  act  found 
at  page  486,  Laws  of  Mi  sourl,  1939,  passed  an  act 
especially  applicable  to  cities  in  the  class  of  the 
City  of  St.  Louis  pertaining  to  the  city  treasurer, 
his  bond,  duties,  salary,  deputies  and  with  an  emer- 
gency clause.  Sections  1,  3,  4 and  7 of  the  act, 
which  are  pertinent  to  the  question  which  you  have 
submitted,  are  as  follows: 

"In  all  cities  in  this  state  now 
or  hereafter  having  six  hundred 
thousand  inhabitants  or  more,  and 
in  all  cities  in  this  state  not  within 
a county,  but  constituting  both  a 
political  subdivision  and  a city  in 
its  corporate  capacity,  the  city 
treasurer  shall  be  commissioned  by 
the  mayor,  and  shall  serve  for  the 
term  or  period  in  such  comnission 
fixed  and  thereafter  until  his 
successor  is  duly  elected  or  appoint- 
ed and  qualified.  In  the  event  of  a 
vacancy  In  the  office  of  city  treasurer, 
arising  from  any  cause,  such  vacancy 
shall  be  filled  by  appointment  by  the 
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Honorable  John  J.  Dwyer 


mayor,  and  the  city  treasurer  so 
appointed  shall  serve  until  the 
first  Monday  in  January  next  fol- 
lowing the  date  of  the  election  of 
his  successor,  and  thereafter  until 
his  successor  is  qualified. " 

"Sec.  3.  The  city  treasurer  shall 
perform  such  duties  as  are,  or  may 
be,  required  of  him  by  the  general 
laws  of  this  state,  and  such  duties 
as  are,  or  may  be,  required  of  him 
toy  any  ordinance  or  ordinances  of 
any  such  city  not  inconsistent,  or 
in  conflict  with  any  such  general 
law. 

"Sec.  4.  The  salary  of  the  city 
treasurer  shall  be  Eight  Thousand 
Dollars  per  annum.  The  salary  of 
the  city  treasurer,  and  the  salaries 
of  his  deputies,  clerks,  and  assist- 
ants, shall  be  paid  out  of  the  city 
treasury,  in  equal  semi-monthly 
installments. 

"Sec.  7.  There  being  no  adequate 
law  in  this  state  applying  to  the 
election  or  appointment  of  and 
defining  the  duties  of  the  city 
treasurer,  providing  for  the  appoint- 
ment of  hia  deputies,  assistants,  and 
clerks,  and  fixing  their  salaries  and 
the  manner  of  payment  thereof,  an 
emergency  is  declared  to  exist  with- 
in the  meaning  of  the  Constitution, 
therefore  this  act  shall  take  effect 
and  be  in  force  on  and  after  it  is 
approved  by  the  Governor." 

If  you  are  correct  in  your  contentions,  your 
salary  should  be  Eight  Thousand  Dollars  per  annum 
from  and  after  the  date  the  law  went  into  effect  which 
was  Kay  22,  1939. 
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Prom  the  briefs  which  have  been  submitted  by  you 
and  by  the  city,  it  appears  that  the  only  obstacle  In 
your  way  of  receiving  this  salary  is  Section  8 of  Article 
XIV  of  the  Constitution  of  Mi  souri  which  provides  as 
follows: 


nThe  compensation  or  fees  of  no 
State,  county  or  municipal  officer 
shall  be  increased  during  his 
term  of  office;  nor  shall  the  term 
of  any  office  be  extended  for  a 
longer  period  than  that  for  which 
such  o fleer  was  elected  or  appoint- 
ed. n 


If  new  duties  are  added  to  an  officer  and  com- 
pensation is  paid  therefor,  then  he  may  draw  compen- 
sation for  such  duties  and  not  be  violating  the  pro- 
visions of  the  foiegoing  section  of  the  Constitution. 
This  statement  is  supported  by  a numb or  of  cases,  among 
which  are  State  ex  rel.  v.  Walker,  97  Mo.  162  and  State 
ex  rel.  v.  Sheehan,  2o9  Mo.  421. 


The  briefs  which  have  been  submitted  by  you  and 
by  the  city  troat  the  question  of  whether  or  not  new 
duties  have  been  added  to  your  office.  We  note  from 
the  memorandum  brief,  which  you  have  submitted,  that 
you  cite  certain  provisions  of  the  charter  and  city 
ordinances  which  require  you  to  perform  duties  for 
the  city  which  are  duties  in  addition  to  those  which 
the  ordinary  county  treasurer  performs  tinder  the  old 
county  treasurer's  act.  Since  under  the  Act  of  1939, 
the  Treasurer  of  the  City  of  St.  Louis  is  not  required 
to  perform  any  more  duties  than  he  was  under  the  old 
act,  we  do  not  think  that  you  could  draw  the  additional 
compensation  on  the  ground  that  you  have  new  duties 
imposed  upon  you.  On  that  point  we  think  that  the 
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position  that  the  city  has  taken  in  this  matter  ie  cor- 
rect. 


Another  point  which  you  have  suggested  in  your 
memorandum  is  that  the  salary  must  be  a fixed  compensation, 
that  is,  the  salary  which  is  supposed  to  be  raised  by  the 
new  act  must  have  been  one  that  is  fixed  at  a certain 
amount. 


In  Volume  45  Corpus  Juris,  page  1024  at  Section 
259,  the  rule  is  announced  as  follows: 

"If  the  prohibition  Is  as  to  •salary,' 
it  does  not  affect  one  whose  compen- 
sation is  not  definite  and  fixed, 
but  is  uncertain  in  amount  and  con- 
sists in  feea  or  percentages.  Where, 
however,  the  term  'emoluments'  or 
'compensation*  is  used,  the  limi- 
tation is  wider  in  its  effect,  em- 
bracing all  kinds  of  compensation 
such  as  fees,  and  per  diem  allow- 
ances, but  not  the  privilege  of 
appointing  deputies.  A prohibition 
against  Increasing  or  decreasing 
fees,  percentages,  or  allowances 
of  public  officers  during  the  term 
for  which  such  officers  are  elected 
applies  only  to  those  irregular  and 
uncertain  modes  of  compensating  pub- 
lic servants  indicated  by  the  words 
'fees,  percentages,  or  allowances,' 
and  by  terms  of  like  meaning,  and 
does  not  apply  to  the  salaries  of 
officers. " 

We  think  this  same  principle  is  followed  in  State 
ex  rel.  v.  Gordon,  238  Mo.  158,  wherein  the  Supreme  Jourt 
held  that  the  constitutional  provision  did  not  apply  to 
the  officer  whose  term  was  not  fixed  by  the  statute.  For 
the  same  reason  the  constitutional  provision  against 
increase  of  salary  during  the  term  of  office  would  not 
apply  to  the  officer  whose  salary  is  not  fixed.  This 
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principle  is  also  followed  in  State  ex  rel.  Dietrich  v. 
Daues  et  al..  Judges,  287  3.  W.  430,  431,  wherein  the 
covir t said: 

"It  requires  no  citation  of  author- 
ity to  show  that  the  power  to  pre- 
scribe a salary  as  an  incident  to 
a public  office  is  purely  legis- 
lative in  character.  That  power, 
as  respects  the  office  of  county 
treasurer,  the  Legislature  has 
delegated  to  the  county  court, 
the  agency  most  familiar  with 
the  fiscal  affairs  and  financial 
condition  of  the  county,  as  well 
as  the  services  required  to  be 
performed  by  the  treasurer — 
which  may  vary  in  different  counties 
and  at  different  times  in  the  same 
county.  The  only  limitation  upon 
the  power  is  that  the  compensation 
allowed  thereunder  be  such  as  may 
be  deemed  just  and  reasonable.  That 
is  Just  and  reasonable  in  a given 
ca3e  is  commit  ed  to  the  disc:  etlon 
of  the  county  court  and  to  it  only. 

Its  action  in  the  exerolse  of  that 
discretion  is  not  subject  to  Judicial 
review,  for  the  simple  reason  that 
neither  the  statute  which  confers 
the  discretion  nor  any  other  makes 
it  so." 

Prior  to  the  ruling  of  the  Supreme  Court  in 
Stave  ox  rel.  McKittrick  v.  Dwyer,  124  S.  W.  (2d)  1173, 
it  seems  that  the  City  of  St.  Louis  took  the  position 
that  the  city  treasurer  was  an  appointive  office  appoint- 
ed by  the  Mayor  of  the  City  under  the  provisions  of  Sec- 
tion 1 of  Article  VIII  of  the  Charter  of  the  City  of 
St.  Loui3,  found  at  page  1282  of  the  Revised  Co  e of 
1926.  In  addition  to  that  provision  of  the  charter  by 
Section  24  of  Article  XV  of  the  oliarter  the  salary  of 
the  city  treasurer  was  fixed  at  ?Ive  Thousand  Dollars 
per  annum  and  his  bond  was  fixed  and  his  duties  w .re 
set  out  in  that  section. 
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Prom  your  letter  it  also  appears  that  by  an  ordi- 
nance in  1931  the  municipal  assembly  fixed  the  salary 
of  the  city  treasurer  at  Five  Thousand  Dollars  per 
annum.  It  seems  that  all  of  these  sections  were  adopt- 
ed and  passed  under  the  belief  that  the  office  of  the 
City  Treasurer  of  the  City  of  It.  Louis  was  an  appointive 
officer  of  the  city.  However,  under  the  State  ex  rel. 
FcKitt^ick  v.  Dwyer  case,  supra,  the  Supreme  Court  has 
held  that  that  office  is  an  elective  office  the  same 
a 8 the  county  treasurer  under  the  general  law  pertain- 
ing to  county  treasurers  in  the  state. 

Since  the  salary  of  the  treasurer  which  has 
h ret of ore  been  fixed  by  the  charter  and  municipal 
assembly  under  the  Impression  that  the  treasurer  was 
an  appointive  officer  of  the  mayor,  there  may  be  some 
question  of  whether  or  not  that  salary  could  be  con- 
sidered as  the  salary  fixed  for  the  person  who  was 
eleottid  under  the  gen  ral  county  treasurer's  act.  In 
connection  with  this  statement,  we  have  in  mind  a rule 
stated  in  4o  Corpus  Juris,  page  1025,  Section  262,  which 
provides  in  part  as  fol  ows: 

"A  constitutional  or  statutory  pro- 
vision prohibiting  a change  of  com- 
pensation after  an  election  or  ap- 
pointment during  the  term  of  an  of- 
ficer does  not  apply  where,  prior 
to  such  time,  no  salary  or  compensation 
has  b on  fixed  for  the  office.  So  a 
statute  fixing  the  salary  of  an  of- 
ficer does  not  increase  the  salary 
during  the  term,  wh  re  the  law  fix- 
ing the  compensation  at  the  time  of 
election  was  invalid.  *■»****" 

In  connection  with  this  question,  we  note  in 
the  above  case  of  State  ex  rel.  KcKlttrick  v.  Dwyer 
that  the  City  of  St.  Louis  suggested  to  the  court  in 
its  motion  for  rehearing  that  if  the  Treasurer  of  the 
City  of  St.  Louis  was  an  elective  officer  as  contended 
by  the  Attorney  General,  then  there  was  serious  doubt 
whether  there  was  any  provision  in  the  law  for  the  bond, 
salary  or  the  appointment  of  deputies  are  the  duties  of 
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the  city  treasurer  and  requested  the  court  that  if  it 
still  took  the  position  that  this  was  an  elective  office 
that  it  modify  its  opinion  so  as  to  point  out  to  the  city 
the  way  in  which  the  treasurer  mi^Jit  be  commissioned  and 
his  bond  and  salary  fixed,  etc.  in  that  case  the  court 
overruled  the  motion  for  rehearing  without  any  comment 
on  these  questions.  3o  evidently  from  that  statement 
there  was  serious  doubt  on  tie  part  of  the  city  of 
whether  or  not  there  was  any  law  which  fixed  the  salary 
of  the  City  Treasurer  of  the  City  of  3t.  Louis  at  that 
time. 


From  a reading  of  the  Act  of  1939  pertaining  to 
the  office  of  the  City  Treasurer  of  the  City  of  St.  Louis, 
it  is  quite  apparent  that  the  lawmakers,  when  this  bill 
was  under  consideration,  took  the  position  that  there 
was  no  provisions  under  the  statutes  for  the  salary  of 
the  City  Treasurer  of  the  City  of  St.  Louis  because  in 
Section  7 of  said  Act,  which  was  the  emergency  clause, 
they  so  stated.  We  must  assume  that  the  lawmakers  had 
before  them,  at  the  time  of  the  consideration  and  passage 
of  this  bill,  the  matters  which  were  suggested  in  the 
Respondent's  brief  in  the  State  ex  rel.  McKittrick  v. 

Dwyer  case. 

There  is  a rule  of  law  that  the  legislative  con- 
struction of  the  old  statute,  as  it  applies  to  the  St. 
Louis  City  Treasurer,  is  entitled  to  ocnslder.  In 
Morgan  v.  Jewell  Const.  Co.,  91  S.  W.  (2d)  638,  641, 
the  court  announced  this  rule* 

"It  is  well  established  that  a 
construction  of  a statute  by  the 
Legislature,  as  indicated  by  the 
language  of  other  or  subsequent 
enactments,  is  entitled  to  consider- 
ation as  an  aid  to  Interpreting  a 
statute.  59  C.  J.  p.  1033;  State 
ex  rel.  v.  Hackmann,  275  Mo.  47, 

54,  204  S.  W.  .513;  St a a ex  inf. 
v.  Long- Bell  Lumber  Co.,  321  Mo. 

461,  12  S.  W.  (2d)  64;  Evans  v. 

McLalin,  189  Mo.  App.  310,  175 
S.  W.  294;  State  ex  rel.  v.  Wilson, 
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supra;  Crohn  v.  Kansas  City  Home 
Telephone  Co.,  131  Mo.  App.  313, 

1C9  S.  W.  10o8.  And  where  the 
controversy  has  arisen  since  the 
enactment  of  the  subsequent  statute 
or  amendment  wherein  the  Legis- 
lature has  indicated  that  the 
statute  should  be  taken  to  mean  a 
certain  thing,  such  legislative 
construction  should  be  given  great 
weight.  ************" 

It  will  be  noted  also  that  the  lawmakers  passed 
the  Act  of  1959  with  an  emergency  clause  which  clearly 
lndicat  s that  they  thought  that  the  act  should  go  into 
effect  at  once  in  order  that  the  conditions  as  they 
existed  pertaining  to  the  city  Treasurer  of  the  City 
of  St.  Louis  at  that  time  could  be  corrected  i mediately. 

While  the  courts  are  not  bound  by  the  construc- 
tion placed  upon  an  act  by  the  lawmakers,  yet  such  a 
construction  under  circumstances  similar  to  those  here, 
we  think  should  be  given  great  weight. 

Section  12138,  Laws  of  Missouri,  1937,  at  page 
427,  provides  as  follows t 

"Unless  otherwise  provided  b}  law, 
the  County  Court  shall  allow  the 
treasurer  for  his  services  under 
this  article  such  compensation  as 
may  be  deemed  Just  and  reasonable, 
and  cause  warrants  to  be  drawn 
therefor.” 

This  is  the  general  county  treasurer's  act  section,  but 
as  stated  in  the  McKittrlck  v.  Dwyer  case,  supra,  the 
provisions  of  the  general  county  treasurer's  act  applied 
and  where  a duty  is  imposed  on  the  county  court  to  per- 
form, then  under  Section  24  of  the  Scheme  for  the  Separation 
and  Reorganization  of  the  Uovernments  of  the  City  of  St. 
Louis,  the  authority  of  the  county  court  is  conferred 
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on  the  municipal  assembly. 

Section  14796,  H.  S.  Missouri  1929,  provides: 

"All  acts  and  parts  of  acts  which 
provide  for  the  performance  of  any 
duty  or  Urust  by  any  county  court 
in  this  state,  shall  also  Include 
the  municipal  assembly,  and  the 
mayor  and  comptroller  of  the  city 
of  St.  Louis." 

Section  12138,  supra,  was  under  consideration  by 
our  Supreme  Court  in  the  oase  of  Givens  v.  Daviess  Co., 

107  Mo.  603.  In  that  oase  the  question  of  the  salary 
of  the  county  treasurer  of  Daviess  County  was  tinder  con- 
sideration. The  effect  of  the  ruling  of  the  court  In 
that  oase  was  that  since  the  county  court  was  authorised 
to  allow  the  treasurer  for  his  services  such  compensation 
as  may  be  Just  and  reasonable  that  it  could  raise  or 
lower  or  change  the  compensation  of  the  treasurer  at  any 
time  during  his  term  depending  upon  the  duties  Imposed 
on  that  officer.  While  the  court  did  not  In  the  uivens 
v.  Daviess  County  case,  supra,  definitely  make  such  a 
statement,  we  note  that  In  Di-etrich  v.  Brickey,  277 
3.  W.  615,  the  St.  Louis  Court  of  Appeals,  In  consider- 
ing a oase  In  which  a change  of  the  sahry  of  the  treasurer 
of  Jefferson  County  was  being  considered,  and  at  1.  c. 

616  that  court  said: 

"Our  Supreme  Court  has  decided  that 
the  compensation  of  the  county 
treasurer  could  be  Increased,  changed, 
or  diminished  during  the  inoumi^enoy 
of  that  office.  See  Givens  v.  Daviess 
County,  107  Mo.  603,  17  S.  W.  998. 

So  then,  in  fixing  or  changing  the 
compensation  of  the  treasurer,  the 
defendants  were  acting  within  the 
express  jurisdiction  conferred  on 
them  by  law,  and  it  requires  the 
strongest,  most  cogent,  and  satis- 
factory evidence  to  warrant  another 
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judicial  tribunal  to  adjudge  the 
members  of  such  court  guilty  of 
fraud  and  corruption  in  of ice." 

In  the  Dietrich  case  it  will  be  noted  that  the 
treasurer  of  Jefferson  County  was  elected  in  1920  for 
a term  expiring  in  1924,  and  at  the  time  he  was  elected 
he  was  receiving  a salary  of  Fifteen  Hundred  Dollars 
per  annum*  before  hia  term  expired,  the  court,  in  1923, 
reduced  this  salary  to  One  Thousand  Dollars.  In  risking 
this  order  the  court  took  the  position  that  One  Thousand 
Dollars  was  just  and  reasonable  compensation  for  this 
officer’s  services  at  that  time.  The  court  held  in 
that  case  that  in  the  absence  of  fraud  or  cor_uption 
the  county  court  had  the  authority  to  make  that  change 
in  the  officer's  salary.  This  case  was  again  before 
the  St.  Louis  Court  of  Appeals  in  Dietrich  v.  Briokey, 

48  S.  W.  (2d)  at  page  69,  end  the  action  of  the  county 
court  infixing  the  salary  of  the  county  treasurer  was 
affirmed. 

In  Givens  v.  Daviess  County,  supra,  1.  c.  608, 
the  court  saidt 

"A  public  officer  is  not  entitled 
to  compensation  by  virtue  of  a 
contract,  express  or  implied.  The 
right  to  compensation  exists,  when 
it  exists  at  all,  as  a creation  of 
law,  and  as  an  incident  to  the 
office.  Gammon  v.  Lafayette  Co., 

76  Mo.  676;  Koontz  v.  Franklin  Co., 

76  Pa.  St.  164;  Fitzsimmons  v.  Brooklyn, 

102  N.  Y.  536;  Walker  v.  Cook,  129  Mass. 

579;  Knappen  v.  Supervisors,  46  Mich. 

22;  City  Council  v.  Sweeney,  44  Ga. 

465.  In  the  absence  of  constitutional 
restrictions  the  compensation  or  salary 
of  a public  o fleer  may  be  increased  or 
diminished  (tiring  his  term  of  ox'flce, 
the  manner  of  his  payment  may  be  changed, 
or  his  duties  enlarged  without  the  impair- 
ment of  any  vested  right.  St a e ex  rel. 
v.  Smith,  87  Mo.  158;  City  of  Hoboken  v. 
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Gear,  27  N.  J.  L.  278;  United  States 
v.  Fish-r,  109  U.  S.  1-3. 

"Owing  doubtless  to  great  difference 
In  the  wealth  and  revenues  of  the 
various  counties,  the  legislature 
has  delegated  to  the  county  courts 
of  their  respective  counties  the 
duty  of  determining  and  fixing  the 
compensation  of  county  treasurers  by 
section  5405,  Revised  Statutes,  1879, 
which  is  as  follows:  'Unless  other- 
wise provided  by  law,  the  county  court 
shall  allow  the  treasurer,  for  his 
services  under  this  article,  such 
compensation  as  may  be  deemed  Just 
and  reasonable,  and  cause  warrants 
to  be  drawn  therefor. * Under  this 
section,  according  to  the  principles 
above  enunciated,  the  county  court 
of  defendant  county  had  the  undoubted 
right,  at  least  within  the  limits  of 
reasonableness  and  justice,  to  determine 
the  compensation  plaintiff  should 
receive  for  his  services  as  treasurer, 
and  to  diminish  the  same  during  the 
term,  if  in  its  Judgment  circumstances 
demanded  a reduction.  *■*•*****■•;" 

Considering  the  Missouri  cases  cited  above  which 
have  dealt  with  the  county  treasurer's  salary,  it  seems 
that  the  courts  have  taken  the  view  that  the  salary  of 
the  county  treasurer  which  is  fixed  by  the  county  oourt 
or  municipal  assembly,  is  not  such  a compensation  that 
may  not  be  increased  or  diminished  during  the  terra  of 
the  office  of  the  incumbent.  That  being  the  case,  the 
salary  fixed  by  the  county  court,  under  the  old  county 
treasurer  law,  is  not  within  the  provisions  of  Section 
8 of  Article  XIV  of  the  Constitution  of  Missouri. 


CONCLUSIO  . 


From  the  foregoing  it  is  the  opinion  of  this 
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department  that  since  the  salary  of  the  City  i rea surer 
of  the  City  of  St.  Louis,  under  the  old  county  treasurer 
act,  was  not  a fixed  salary,  and  since  It  was  subject  to 
change  by  the  county  court  or  municipal  assembly  at  any 
time  during  the  term  of  the  Incumbent,  that  that  office 
was  not  within  the  provisions  of  Section  8 of  Article 
XI 7 nf  the  Constitution.  That  being  the  case.  It  is 
the  opinion  of  this  department  that  the  City  Treasurer 
of  the  City  of  St.  Louis,  under  the  Act  of  the  Legis- 
lature of  1939,  page  486,  would  be  authorised  to  receive 
the  salary  as  city  treasurer  of  Eight  Thousand  Dollars 
per  annum,  beginning  on  May  22,  1959,  which  was  the 
date  that  the  act  was  approved  with  the  emergency 
clause. 


Respectfully  submitted 


TY  E W.  BURTON 

Assistant  Attorney  General 


A PROVED* 


W.  J.  Burke 

(Acting)  Attorney  General 
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PENAL  INSTITUTIONS:  Conditional  Commutation  by  Governor  is 

forfeited  when  ? 


January  30,  1939 


Mr.  Robert  C.  Eds  on 

Director  of  Probation  and  Parole 

Jefferson  City,  Missouri 

Dear  Sir: 


We  acknowledge  your  reouest  for  an  opinion  dated  Dec- 
ember 16,  which  reads  as  follows: 


"At  the  request  of  the  Board  of  Probation  and 
Parole  I am  submitting  the  following  facts  to 
you  with  the  request  that  you  render  an  opin- 
ion for  this  Board  concerning  the  same; 

Elmer  Pettus  was  received  at  the  Algoa  Inter- 
mediate Reformatory  and  was  registered  as  #9089. 

He  was  released  on  parole  from  this  institution. 
The  final  and  maximum  date  of  his  sentence  was 
November  98,  1938.  This  was  the  maximum  day 
of  sJbvltade  for  the  penalty  imposed  by  the 
Court.  However,  on  November  14th,  1938  he 
pleaded  guilty  in  Scott  County  on  the  charge 
of  making  a forged  and  counterfeit  check,  for 
Wi  ich  he  received  a three  year  sentence  at 
the  Missouri  State  Penitentiary.  The  Board 
of  Probation  and  Parole  did  not  receive  a re- 
port of  this  violation  and  sentence  until  after 
Nowmber  98,  1938,  which,  as  previously  stated, 
was  the  maxi  um  expiration  date  of  his  original 
sentence  to  Algoa  Intermediate  Reformatory. 

Now,  the  Board  is  desirous  of  ootaining  an  opin- 
ion from  you  as  to  whether,  in  spite  of  the 
fact  that  a violation  of  parole  was  committed 
prior  to  the  final  date  of  expiration,  yet 
because  no  action  was  taken  by  the  Board  until 
the  maximum  date  of  expiration  of  sentence, 
do  we  now  have  authority  to  revoke  the  parole  of  t 
the  said  Elmer  Pettus. 


J *’ 

/ 
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I trust  that  I have  given  you  sufficient  infor- 
mation so  that  an  opinion  may  be  rendered  in 
this  case.  However,  should  yon  desire  more  in- 
formation please  be  assured  that  we  will  do  our 
beet  to  furnish  it  bo  you.” 


In  State  vs.  Asher  246  S.  W.  911,  1.  c.  913,  the  Supreme 
Court  saidt 


"Section  8,  article  5,  of  our  Constitution  gives 
the  Governor  'power  to  grant  * * * pardons,  after 
conviction  * * * upon  such  condition  and  with  such 
restrictions  and  limit  t ions  as  he  may  think  proper.' 


Section  4144,  R.  S.  1919,  provides  that-  - 


\ 


'In  all  cases  in  whxoh  the  Governor  is 
autho  >ized  by  the  Constitution  to  grant 
ptrdo:is,  he  may  grant  the  same,  with  such 
condi  iions  and  under  such  restrictions  as 
he  mar  think  proper.' 


No  provision  is  made  either  in  the  Constitution  or 
the  statute  for  'paroles'  by  the  Governor.  The 
question  therefore  depends  on  the  meaning  of  word 
'parole',  used  in  reference  to  dischagre  of  pri- 
soners  from  the  penitentiary.  *******  * * 


It  must  follow  from  the  foregoing  that  a parole  is 
a conditional  pardon,  and  that  a 'parole'  given  by 
the  Governor  is  but  an  exercise  of  the  power  vested 
in  him  by  the  Constitution  and  statute  with  respect 
to  the  issuance  of  conditional  pardons;" 


In  the  case  of  Jacobs  vs.  Crawford,  308  Mo.  302,  272  S.  W. 
931,  l.c.  933,  the  Supreme  Court  saidt 


"Petitioner  was  not  entitled  to  a parole  as  a mat- 
ter of  right.  The  granting  thereof  was  a matter 
?*  grace  upon  the  part  of  the  Governor.  Petitioner 
accepted  it,  burdened  with  the  condition  that,  if 
he  did  not  keep  his  parole,  it  might  be  revoked. 
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and  that  he  would  be  compelled  to  'serve  out 
the  remainder  of  his  sentence. * Sueh  condition 
was  neither  Illegal,  Immoral,  nor  Impossible  of 
performance.  The  condition  was  stated  In  the 
order  granting  the  parole,  and  petitioner  Is 
bound  thereby. 

Having  failed  to  observe  the  conditions  of  his 
parole,  petitioner  was  arrested  and  returned 
to  the  penitentiary  to  serve  out  the  remainder 
of  his  sentence*  As  the  remainder  of  such  sen- 
tence has  not  been  served,  because  petitioner  is 
not  entitled  to  have  the  time  that  he  was  at 
large  under  his  parole  and  prior  to  its  revo- 
cation deducted  from  the  remainder  of  his  sen- 
tence, his  Imprisonment  was  legal  when  our  writ 
was  issued,  and  has  not  since  become  illegal," 


46  Corpus  Juris,  p *ge  1201,  Section  56  reads  In  parts 


"The  conditions  Of  a pardon  may  be  such  as  to  be 
operative  for  the  period  of  time  for  which  the 
convict  was  sentenced,  or  for  some  leas  period) 
and  by  the  weight  of  authority  a pardon  is  not 
illegal  or  Impossible  of  performance  because  its 
conditions  require  observance  for  a ps  riod  of 
time  extending  beyord  that  in  which  the  sentence 
should  have  been  sei  ed  * * * *" 


46  Corpus  Juris,  page  1202,  Section  57  reads  in  parts 


"A  conditional  pardon  is  a ^rant  to  the  validity 
of  which  acceptance  is  essential.  It  may  be  re- 
jected by  the  convict)  and  if  rejected  there  is 
no  power  to  force  it  upon  him.  fehen  once  accept- 
ed it  follows  that  its  conditions  become  binding 
• *•••*” 


46  Corpus  Juris,  page  1202,  Section  61  reads  in  parts 
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"A  breach  of  the  condition  of  a pardon  avoids 
and  annuls  it.  Execution  of  the  original  sen- 
tence may  then  be  enforced.  This  is  true,  al- 
though the  term  for  which  the  convict  was  sen- 
tenced has  expired  unless  the  application  of  a 
different  rule  is  required,  by  operation  of  a 
statute,  or  by  the  ?nrdon  itself,  *♦***" 


46  Corpus  Juris,  pagli  1204,  Section  63 ? reads  in  parti 


"Where  a convict  is  pardoned  on  condition  that 
if  after  discharge,  he  should  commit  a felony, 
the  commutation  should  be  void,  and,  in  addi- 
tion to  the  penalty  assessed  for  the  subsequent 
felony,  he  should  serve  so  much  of  his  origianl 
conviction  as  he  had  not  served  at  the  time  of 
the  discharge,  on  a breach  of  the  condition  he 
may  be  detained  by  the  warden.  ********" 


CONCLUSION 


We  are  of  the  opinion  that  in  Missouri,  the  Governor's  con- 
ditional commutation  on  sentence  of  a convict,  when  executed  under 
constitutional  and  statutory  prerogative,  by  operation  of  the  law, 
is  in  fact  a conditional  pardon. 

In  your  request  you  have  not  favored  us  with  copies  of  the 
provisions  of  the  conditional  commutation  of  convict  Elmer  Pettus, 
but  have  submitted  us  a form  in  blank  which  is  usual  in  such  oases, 
and  containing  the  provisions  and  condition  "that  the  said 
shall  not  violate  any  law  in  Missouri,  * * * * that  if  recipient 
fails  in  any  respeot  to  comply  with  the  condition  of  commutation, 
then  the  commutation  shall  stand  forfeited  and  the  original  sen- 
tence shall  stand  and  remain  in  full  force."  We  assume  these  con- 
ditions to  be  identical  in  the  matter  of  convict  Elmer  Pettus, 
and  we  assume  that  the  term  fixed  by  the  Governor  in  said  condi- 
tional commutation  did  not  end  on  a date  prior  to  the  maximum  date 
of  his  sentence,  that  is  November  26,  1938. 

Under  the  facts  which  you  have  submitted,  and  the  facts  which 
we  have  assumed  as  above  set  out,  we  are  of  the  opinion  that  convict 
Elmer  Pettus*  conditional  commutation  was  in  force  at  the  time  that 
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he  committed  his  subsequent  crime  hence  his  conditional  commute* 
tion  was  forfeited  by  his  criminal  act.  This  being  true,  it  was 
proper  for  the  Governor,  on  recommendation  of  the  Parole  Board, 
at  the  subsequent  time  that  he  discovered  this  forfeit  conditional 
commutation,  to  direct  the  warden  to  apprehend  the  convict  and 
imprison  him  on  his  original  sentence.  This  power  of  the  Governor 
is  not  abatted  by  the  reason  of  the  fact  that  his  order  to  appre- 
hend is  made  subsequent  to  the  maximum  date  of  expiration  of  sen- 
tence. 


Respectfully  submitted, 

WM.  ORR  SAWYERS 

Assistant  Attorney  General 


APPROVED! 

J.  E.  TAYLOR 

(Acting)  Attorney  General 
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HIGH  AYS:  Construction  through  mimic ipal it ies  having  population 
of  more  than  2,500  according  to  last  decennial  CBnsus. 


June  19,  1959 


Honorable  Howard  Elliott 
State  Representative 
St,  Louie  County 
Jefferson  City,  Missouri 


Lear  Sir: 


We  are  in  receipt  of  ycur  letter  of  June  17,  1939, 
in  regard  to  the  building  of  State  Highway  No,  40  through 
the  cities  of  Ladue,  Brentwood,  Clayton  and  Richmond 
Heights,  all  in  St.  Louis  County,  wherein  you  request  an 
opinion  concerning  the  Interpretation  of  Section  8133, 

R.  S,  Mo.  1929. 

Your  first  question  Is  as  follows:  "^es  the  Section 
contemplate  tuat  the  entire  ni^uway  strip  be  measured  and 
divided  by  the  number  of  buildings  actually  existing  at 
the  time  of  the  measurement  so  as  to  get  a result  in  excess 
of  200  feet  before  the  roadway  can  be  placed  In  that  local- 
ity?" 


The  only  mention  of  Section  P133  wv  ich  we  are  able 
to  find  in  the  cassis  in  State  vs.  State  Highway  Com- 
mission 42  S.  .f.  (2nd),  at  pages  204-206  wherein  it  is 
said: 


"If  this  law  is  applicable  to  the  state 
highway  system,  what  becomes  of  section 
8133,  which  has  provided  ever  since  its 
enactment  in  1921  that  any  state  high- 
way routed  through  a municipality  of 
leas  than  2,500  population  may  ba  con- 
structed by  the  commission,  and  in  munic- 
ipalities of  greater  population  may  like- 
wise be  built  where  the  abutting  houses 
are  not  less  than  200  feet  apart  on  the 
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average?" 


At  the  conclusion  of  the  op ininn  in  the  above  case, 
we  find  the  following! 


"tie  are  not  to  be  understood,  however, 
as  holding  even  with  reference  to  new 
construction  that  any  of  the  present 
state  highways  do  enter  Kansas  City 
so  that  they  can  be  ’connected’  by 
new  roads  built  inside  the  city,  or 
that,  in  any  event,  state  highways 
under  the  '300  mile’  provision  may 
be  built  in  violation  of  the  provisions 
of  section  6133,  F.  S.  1929,  limiting 
such  construction  in  municipalities 
of  over  2600  population  to  places 
where  the  abutting  houses  average  less 
tnan  200  feet  apart." 


The  word  "not"  waa  apparently  omitted  between  the 
words  "average"  end  "less"  in  the  last  sentence  by  mistake. 
Any  reference  to  Section  8133  in  the  above  opinion  was 
by  way  of  dictum,  and  denotes  only  the  ap  arent  approval 
of  the  court  as  to  the  validity  of  the  section.  Section 
8133  is  apparently  derived  from  the  federal  statute  found 
in  U.S.C.A.,  Title  23,  Section  2,  which  defines  a high  ay 
as  follows : 


"The  term  'highway'  shall  not  Include 
any  highway  or  street  in  a municipality 
having  a population  of  2,500  or  more 
as  shown  by  the  last  available  census , 
except  that  portion  of  any  such  highway 
or  street  alon^  which,  within  a distance 
of  one  mile,  the  houses  average  more 
than  200  feet  apart.* 


It  will  be  seen  that  the  Missouri  and  federal  statutes 
are  quite  similar  except  that  the  distance  of  one  mile 
is  set  as  a standard  in  the  federal  statute  and  was  omitted 
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in  the  Missouri  statute,  which  was  ap  arently  intentional 
on  the  part  of  the  legislature,  and  left  us  without  a 
fixed  distance  for  computing  the  average,  uur  Section 
8133  reads  as  follows: 


"Any  state  highway  which  passes  through 
a municipality  having  a population  of 
less  than  twenty-five  hundred  according 
to  the  last  United  States  census  preceding 
such  construction,  shall  he  constructed 
through  such  municipality,  and  any  high- 
way which  passes  through  a municipality 
having  more  than  twenty-five  hundred 
population,  according  to  such  census, 
shall  be  constructed  through  the  portions 
of  the  municipality  where  the  houses 
abutting  such  roadway  are  not  less  than 
two  hundred  feet  apart  on  the  average; 
provided,  however,  that  in  either  oase 
the  state  shall  not  pay  for  road  surfac- 
ing wider  or  of  a higher  type  of  con- 
struction than  the  road  as  constructed 
up  to  the  bo\ndary  of  such  municipality." 


This  section  apparently  applies  only  to  cases  in  which 
a highway  shall  pass  "through"  a municipality  having  more 
than  2,500  population.  The  word  "through"  is  defined  in 
Webster's  International  dictionary  as  follows: 


"rrom  end  to  end  of,  or  from  side  to 
slue  of;  from  one  surface  or  limit  to 
the  opposite." 


Since  the  standard  measure  of  one  mile  was  omitted,  it 
seems  plain  that  the  entire  length  of  the  highway  to  be  con- 
structed, which  lies  within  the  city  limits  of  the  municipality, 
is  a standard  upon  which  the  average  number  of  houses  is  to 
be  computed.  As  a practical  matter,  we  can  readily  see  that 
in  thickly  populated  communities , the  average  in  the  business 
district  would  be  so  high  as  to  require  the  building  of  the 
highway  somewhat  in  the  suburbs. 


Hon.  Howard  Elliott 


4 


June  19,  1939 


It  Is  our  conclusion,  therefor#,  that  the  entire 
highway  strip  lying  within  the  city  limits  shall  be  measured 
and  divided  by  the  number  of  buildings  abutting  the  right- 
of-way. 

As  to  your  second  question,  we  believe  it  is  answered 
by  the  conclusion  of  the  above  in  which  we  pointed  out 
that  the  average  along  the  entire  length  of  the  highway 
must  govern,  and  that  the  CooRilssion  would  not  be  requ'red 
to  detour  any  thickly  settled  area  if  the  average  was 
within  the  statute. 

Your  third  question  is  as  follows  * 


"Does  the  subdividing  and  platting  of 
the  ground  abutting  the  whole  or  any 
portion  of  the  highway  into  building 
lots  less  than  200  feet  apart  comply 
sufficiently  with  the  terms  of  the  statute 
as  to  prohibiting  the  building  of  the 
roadway  in  view  of  the  fact  that  there 
are  being  constructed  and  it  Is  contem- 
plated Immediately  to  construct  houses 
less  than  200  feet  apart,  many  or  most 
of  which  would  be  in  existence  immediately 
prior  to  or  immediately  aft  r conclusion 
of  the  building  of  the  highway." 


We  do  not  believe  that  the  subdividing  and  platting  of 
the  ground  abutting  a portion  of  the  highway  into  building 
lots  less  than  200  feet  apart  sou  Id  comply  with  the  words 
of  the  statute  "where  the  houses  abutting  such  roadway  are 
not  less  than  200  feet  apart  on  the  average." 

We  believe  that  the  survey  and  purchase  of  the  right- 
of-way  constitute  the  beginning  of  "construction”  as  set  out 
in  the  statute  and  that  subsequent  development  would  be  the 
logical  sequence  of  such  construction.  In  fixing  the  number 
of  houses,  all  occupied  buildings  on  both  sides  of  the  street, 
which  face  the  street  and  the  occupants  of  which  would  natur- 
ally use  the  proposed  highway,  should  be  counted. 

It  Is  also  apparent  that  a short  portion  of  a highway 
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which  did  not  go  through  a municipality  would  not  be  affected 
by  Section  8133. 


Respectfully  submitted. 


ROBERT  L.  HYLER 

AasiBtant  Attorney  Geneva! 


AP  ROVED  « 
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(Acting)  Attorney  General 
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PARDONS  AND 

PAROLES:  Special  trial  judge  has  no  authority 

to  parole  a defendant,  and  the  successor 
of  the  judge  in  the  judicial  circuit 
where  the  case  was  tried  still  maintains 
jurisdiction 


September  14,  1939 


Mr.  Robert  C.  Edson,  Director 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  9th,  1939,  which  reads  as  fol- 
lows: 


"Porter  Newman  was  charged  with  attempted 
arson  and  was  tried  by  jury  in  the  Circuit 
Court  of  Gentry  County.  Honorable  Thomas 
A.  Cummings,  Juc  e of  Judicial  Circuit  No. 

4,  was  disqualified  in  the  case.  Honoraole 
Rex  Moore,  then  Judge  of  Judicial  Circuit 
No.  3,  was  called  in  by  Jud0e  Cummings,  and 
did,  on  September  21,  1937,  preside  at  the 
said  cause  in  the  Circuit  Court  of  Gentry 
County.  The  jury  returned  a verdict  of 
guilty,  to  which  they  affixed  a separate 
recommendation  on  the  part  of  the  jury  that 
the  defendant  be  paroled.  In  compliance  with 
the  recommendation  of  the  jury  the  defendant 
was  sentenced  by  Judge  Moore  to  two  years  in 
the  penitentiary  and  then  was  paroled. 

"Since  that  time  Judge  t.  warnings  has  died. 
Honorable  Ellis  Beavers  has  been  elected  and 
is  now  serving  as  Judge  of  Judicial  Circuit 
No.  4.  Judge  Moore  has  been  relieved  of  his 
duties  by  mandate  of  the  people,  and  the 
Honorable  V.  C.  Rose  is  now  serving  as  Judge 
of  Judicial  Circuit  No.  3. 
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"Judge  Moore  states  that  he  was  called 
in  this  case  as  Judge  of  the  Third  Judicial 
Circuit  to  serve  as  a Special  Judge  under 
the  statute*  He  further  states  that  he  was 
not  recommended  as  a member  of  the  Bar  as 
a Special  Judge  of  the  case* 

"The  question  we  would  like  to  determine  is — 
does  Judge  weavers,  as  Judge  of  Judicial 
Circuit  No*  4,  In  which  the  defendant  was 
tried,  maintain  his  jurisdiction,  or  does 
Judge  Rose,  the  successor  of  Judge  Moore,  the 
Special  Judge  and  also  Trial  Judge,  maintain 
jurisdiction  or  does  jurisdiction  remain  with 
Judge  Moore  as  a member  of  the  Bar? 


Section  3643  R*  S*  Missouri,  1929,  reads  as  fol- 
lows: 


"When  any  indictment  or  criminal  prose- 
cution shall  be  pending  In  any  circuit  court 
or  criminal  court,  the  judge  of  said  court 
shall  be  deemed  Incompetent  to  hear  and  try 
said  cause  in  either  of  the  following  cases: 
First,  when  the  Judge  of  the  court  in  which 
said  case  is  pending  Is  near  of  kin  to  the 
defendant  by  blood  or  marriage;  or,  second, 
when  the  offense  charged  Is  alleged  to  have 
been  committed  against  the  person  or  property 
of  such  Judge,  or  some  person  near  of  kin 
to  him  by  blood  or  marriage;  or,  third,  when 
the  judge  is  in  anywise  interested  or  preju- 
diced, or  shall  have  been  counsel  in  the 
cause;  or,  fourth,  when  the  defendant  shall 
make  and  file  an  affidavit,  supported  by  the 
affidavit  of  at  least  two  reputable  persons, 
not  of  kin  to  or  counsel  for  the  defendant, 
that  the  Judge  of  the  court  In  which  said 
cause  Is  pending  will  not  afford  him  a fair 
trial. " 
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Section  3651,  R,  S*  Missouri,  1929,  partially  reads 
as  follows: 


"If,  in  any  case,  the  judge  shall  be  incompe- 
tent to  sit,  for  any  of  the  causes  mentioned 
in  section  3648,  and  no  person  to  try  the  case 
will  serve  when  elected  as  such  special  judge, 
the  judge  of  said  court  shall  in  either  case 
set  the  case  down  for  trial  on  some  day  of  the 
term,  or  on  some  day  as  early  as  practicable  in 
vacation,  and  notify  and  request  another  cir- 
cuit or  criminal  judge  to  try  the  case}  * 

* * * " 


Section  3651,  supra,  in  1919  was  known  as  Sec* 
3994,  R«  S.  Missouri,  This  section  was  passed  upon  in 
the  case  of  State  v,  Kelly,  274  S.  W,  731,  1,  c,  733, 
par,  3,  where  the  court  said: 


" * * * Was  Judge  Ing  such  judge  on  the 

day  he  attempted  to  grant  the  paroles?  When 
he  appeared  and  assumed  the  duties  of  trial 
judge  in  the  case  of  State  v,  Morgan  and 
Burnett  he  thereupon  became  Invested  with  the 
power  of  which  the  regular  judge  had  been  de- 
prived by  the  filing  of  the  disqualifying  af- 
fidavits by  the  defendants.  That  power  is 
defined  and  delimited  by  sections  3991  and 
3994  (R«  S,  1919)  of  the  change  of  venue  stat- 
ute, The  appllcatory  parts  of  those  sections 
are  as  follows:  Section  3991: 

" * When  any  indictment  or  criminal  prose- 
cution shall  be  pending  in  any  circuit  court 
or  criminal  court,  the  judge  of  said  court 
shall  be  deemed  incompetent  to  hear  and  try 
said  cause  * * * when  the  defendant  shall 

make  and  file  an  affidavit,  supported  by  the 
affidavit  of  at  least  two  reputable  persons, 
not  of  kin  to  or  counsel  for  the  defendant, 
that  the  Judge  of  the  court  in  which  said 
cause  is  pending  will  not  afford  him  a fair 
trial.* 
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"Section  39941 


"'If,  In  any  case,  the  judge  shall  be  incompe- 
tent to  alt,  for  any  of  the  causes  mentioned 
In  section  3991,  * * * the  judge  of  said 

court  shall  * * * set  the  case  down  for 

trial  * * * and  notify  and  request  another 

circuit  or  criminal  judge  to  try  the  casej 
and  It  shall  be  the  duty  of  the  Judge  so  re- 
quested to  appear  and  hold  the  court  at  the 
time  appointed  for  the  trial  of  said  case) 
and  he  shall,  during  the  trial  of  said  case, 
possess  all  the  powers  and  perform  all  the 
duties  of  the  Judge  at  a regular  term  of  said 
court, * 

"The  first  divests  the  regular  judtee  of  the 
power  'to  hear  and  try  said  cause')  the 
second  confers  upon  the  judge  called  in  'all 
the  powers  * * * of  the  Judge  at  a regular 

term  of  said  court,*  'during  the  trial  of 
said  case,'  In  other  words,  the  special 
judge  Is  Invested  with  all  the  powers  of  a 
trial  judge  which  are  necessary  or  adequate 
for  the  judicial  ascertainment  of  the  fact 
of  defendant's  guilt  or  innocence,  When 
that  fact  is  so  determined,  his  power  Ipso 
facto  ceases.  State  v.  Shea,  95  Mo,  35,  3 
S,  W,  409)  Ex  parte  Clay,  98  Mo,  578,  11 
S,  W,  998)  State  v,  Wofford,  111  Mo,  52 6, 

20  S.  W,  236. 

"Of  course,  the  special  Judge  may  pass  on 
the  motion  for  a new  trial,  grant  an  appeal, 
settle  the  bill  of  exceptions,  etc.  This 
beoause  such  matters,  being  but  procedural 
steps  to  be  taken  In  arriving  at  the  ultimate 
determination  of  defendant's  guilt  or  innocence, 
are  so  related  to  the  trial  of  the  cause  as  to 
be  deemed  Incident  thereto.  But  the  granting 
of  a parole  has  naught  to  do  with  the  ascer- 
tainment of  guilt  or  innocence.  It  presupposes 
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the  defendant's  guilt.  An  application 
for  parole  cannot  be  entertained  until 
after  a judgment  of  conviction  has  been 
rendered  (sections  4153  and  4157,  R.  S. 

1919)  and  that  judgment  has  become  a 
finality  (section  4167,  R.  si  1919). 

The  granting  of  a parole,  therefore, 
whether  It  be  deemed  a conditional  sus- 
pension  of  sentence  or  a conditional  par- 
don is  no  part  of  the  trial  of  a cause  which 
culminates  In  a judgment  of  conviction,  nor 
Is  It  in'  any  way  Incident  thereto.)  No  ap- 
peal lay  from  the  judgment  entered!  on  the 
pleas  of  guilty  of  defendants  Morgan  and 
Burnett, i It  was  a final  determination  of 
the  causje.  When  Judge  Ing  rendered  that 
JudgmentL  his  powers  and  duties  as  special 
Judge  caps  to  an  end.  Consequently  he  was 
not  the  Judge  of  the  Cape  Girardeau  county 
circuit  court  on  the  31st  day  of  August, 
1923,  for  any  purpose  whatever." 


Under  the  holding  of  the  above  case  the  court  made 
no  distinction  between  a special  Judge  elected  under 
Section  3649  R.  S.  Missouri,  1929,  or  a Judge  requested 
to  serve  under  Section  3651,  supra.  In  the  Kelly  case 
the  court  held  that  a special  Judge  or  a requested 
judge  did  not  have  power  to  parole,  even  though  they 
sat  as  a trial  Judge  In  the  trial  of  a case,  but  they 
did  hold  that  the  special  judge,  or  requested  judge,  had 
the  authority  to  pass  upon  motions  for  new  trials, 
granting  of  an  appeal  and  the  signing  up  of  bills  of 
exception.  Under  the  ruling  of  this  case  Judge  Rex 
Moore,  then  Judge  of  Judicial  Circuit  No*  3,  and  act- 
ing as  a special  or  requested  judge  of  Judicial  Cir- 
cuit No.  4,  was  not  authorised  in  the  paroling  of  the 
defendant  after  the  sentence  in  conformity  with  the 
Jury  verdict.  In  that  event  the  jurisdiction  of  the 
defendant  still  remained  with  the  Judge  of  the  Judicial 
Circuit  No.  4,  who  was  at  that  time  the  Honorable  Thomas 
A.  Cummings. 
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In  your  request  you  state  that  Judge  Cummings 
has  died  and  the  Honorable  Ellla  Beavers  has  been  elected 
and  Is  now  serving  as  Judge  of  Judicial  Circuit  No*  4, 
There  Is  no  question  but  the  present  Judge  of  Judicial 
Circuit  No*  4 has  jurisdiction  over  the  defendant  for 
the  reason  that  he  Is  a successor  to  all  of  the  powers 
and  duties  inherent  to  Judicial  Circuit  No*  4*  It  was 
so  held  in  the  case  of  State  v*  fcessino,  30  S*  W*  2d 
750,  1*  c*  756,  par*  4,  where  the  court  said: 


*We  have  found  no  case  in  which  the  authority 
of  the  successor  of  the  trial  judge  to  determine 
on  its  merits  a motion  for  new  trial  or  to  settle 
and  sign  a bill  of  exceptions  was  denied  on  the 
ground  that  It  would  be  a denial  or  abridgement 
of  the  constitutional  right  to  trial  by  jury. 
While  there  are  a number  of  early  cases  denying 
the  authority,  where  no  statute  conferred  it, 
for  reasons  given?  in  Bass  v*  Swingley  and  U*S* 
v*  Harding  et  al.L  supra,  the  tendency  of  later 
decisions  in  both*  federal  and  state  jurisdictions 
is  to  recognise  it,  especially  since  stenography 
has  come  Into  general  use  as  a means  of  preserv- 
ing the  evidence  and  incidents  of  the  trial.  As 
said  in  People  v.  McConnell,  155  111.  192,  40 
N*  E*  608,  610:  ’Every  facility  possessed  by 
the  trial  judge,  except  that  of  a personal 
recollection.  Is  within  the  power  of  his  suc- 
cessor in  office.  * * * " 


In  this  case  a conviction  was  had  and  the  death  penalty 
assessed,  but  before  a motion  for  new  trial  was  heard 
the  trial  judge  died,  and  the  court  held  the  new  suc- 
cessor had  the  authority  to  pass  upon  the  motion  for 
new  trial,  although  he  had  not  heard  the  evidence  in 
the  case*  In  the  case  of  Kelly,  supra,  the  cause  was 
tried  by  Special  Judge  Ing,  who,  after  conviction, 
paroled  the  defendant,  but  the  regular  Judge, Frank  Kelly, 
ordered  the  issuance  of  a capias  execution  for  the  col- 
lection of  the  fines  and  costs  which  had  been  adjudged 
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against  the  defendants  in  the  cause.  The  writs  directed 
the  sheriff  of  Cape  Oirardeau  County  to  collect  the  fines 
and  cost 8 on  May  21st,  1925,  and  on  August  51st,  1925, 
Judge  Ing,  the  Special  Judge  made  an  order  paroling  the 
defendants  from  the  fine  and  jail  sentence.  On  a writ 
of  prohibition,  at  the  relation  of  the  sheriff,  who,  on 
account  of  the  parole  Issued  by  Judge  Ing,  refused  to 
serve  the  execution,  the  writ  of  prohibition  was  dismissed 
for  the  reason  that  Judge  Ing  had  no  authority  to  parole 
defendants. 


CONCLUSION 


In  view  of  tne  above  autnorities,  it  is  the  opinion 
of  this  department  that  Jud  ,e  Rex  Moore,  then  Judge  of 
Judicial  Circuit  No.  5,  and  later  acting  as  a special 
Judge,  or  requested  Judge,  of  Judicial  Circuit  No.  4, 
was  not  authorized  to  parole  defendant  convicted  In  the 
trial  of  the  cause  where  he  was  the  trial  Judge. 

It  Is  further  the  opinion  of  this  department  tnat 
the  Jurisdiction  of  the  defendant  tried  by  Judge  Rex 
Moore,  as  special  judge  or  requested  judge,  still  re- 
mained in  the  Judge  of  the  Judicial  Circuit  No.  4,  as 
to  parole  matters. 

It  is  further  the  opinion  of  this  department  that 
since  Judge  Thomas  A.  Cummings  has  been  succeeded  by 
Judge  Beavers,  as  Judge  of  Judicial  Circuit  No.  4,  the 
jurisdiction  of  the  parolee  remains  with  Judge  Beavers. 

I 

It  Is  further  the  opinion  of  this  department  that 
since  <*udge  Rex  Moore,  as  acting  and  requested  judge  of 
Judicial  Circuit  No.  4,  was  not  authorised  to  issue  a 
parole  under  the  Kelly  case,  hie  successor  Jud&e  Rose, 
now  Ju  ge  of  Judicial  Circuit  ^o.  5,  cannot  maintain 
Jurisdiction  of  the  defendant  or  have  an  execution 
issued  thereunder. 

In  rendering  the  above  opinion  we  are  not  unmind- 
ful of  the  case  of  £x  parte  J.  Sherwood  Smith,  252  Mo. 
App.  521 | the  opinion  in  which  was  rendered  in  March, 
1958.  This  case  ie  in  direct  conflict  with  the  case  of 
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State  v.  Kelly,  274  S.  W.  2d  731.  In  the  Smith  case 
the  Springfield  Court  of  Appeals  has  held  that  a special 
judge  may  parole,  by  reason  of  certain  laws  enacted  In 
1937,  page  403#  We  are  still  compelled  to  rely  on  the 
Supreme  Court  decision  until  the  Court  of  Appeals’ decision 
is  finally  adjudicated.  The  issues  in  the  Court  of  Appeal 
case  are  now  pending  in  the  Supreme  Court  of  the  State  of 
Missouri,  by  way  of  a Writ  of  Prohibition,  which  case  is 
set  to  be  heard  en  banc  on  October  4th,  1939.  The  case 
in  the  Supreme  Court  la  listed  as  State  ex  rel  V. ilkerson 
v.  Kelly,  J. 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


J.  r.  TAYL6R 

(Acting)  Attorney  General. 
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TAXATION:  The  liability  for  the  payment  of  a corporation 
franchise  tax  of  domestic  corporations  attaches 
as  soon  as  a certificate  of  authority  to  do 
business  is  granted. 


January  5,  1939. 


State  Tax  Commission 
Jefferson  City,  Missouri 

Attention:  Clarence  Evans,  Chairman 

Gentlemen: 


This  is  to  acknowledge  receipt  of  your  request 
for  un  opinion  reading  as  follows: 

"Will  you  kindly  furnish  this 
Commission  an  opinion  as  to 
liability  for  corporation  fran- 
chise tax  under  the  following 
conditions: 


"A  corporation  is  organized  and 
co  mences  business  in  Missouri 
after  January  1,  1939.  Is  such 
corporation  liable  for  a fran- 
chise tax  for  the  year  1939?” 


The  solution  to  your  request  for  an  opinion 
depends  on  a construction  of  Section  4641  of  R.  S.  Mis- 
souri 1929.  tie  set  forth  that  part  of  the  statute  which 
imposes  the  tax.  It  reads  as  follows: 

"For  the  taxable  year  of  1929 
and  thereafter  every  corporation 
or;  anized  under~the~  laws  of  this 
state  shall,  in  addition  to  all 
other  fees  and  taxes  now  required 
or  paid,  pay  an  annual  franchise 
tax  to  the  state  of  Missouri  equal 
to  one-twentieth  of  one  percent 
of  the  par  value  of  its  outstand- 
ing capital  stock  and  surplus,  or 
if  the  capital  stock  of  such  cor- 
poration or  any  part  thereof  oon- 


State  Tax  Commission 


-2- 


January  5,  1939 


sists  of  no  par  value  stock,  then 
in  that  event,  for  the  purposes 
herein  contained  suoh  stook  shall 
be  considered  a s having  a value 
of  $5,00  per  share  unless  the 
aotual  value  of  such  shares  should 
exceed  $5,00  per  share,  in  which 
case  the  tax  shall  be  levied  and 
collected  on  the  aotual  value  and 
the  surplus. " 

Other  provisions  of  the  section  relate  to  the 
method  end  manner  of  the  levy  of  the  tax,  where  the 
corporations  transacts  business  within  and  without  the 
state  and  the  levy  of  a tax  on  foreign  corporations  do- 
ing business  within  this  state. 

In  the  earliest  case  construing  the  Franchise 
Tax  Law  of  this  state,  the  Supreme  Court  had  before  it 
the  above  quoted  statute  und  in  passing  upon  this  statute, 
in  the  case  of  State  ex  rel.  Marquette  vs.  State  Tax 
Commission,  282  Mo.  213,  £20  (1920),  said: 

"It  clearly  appears,  by  reference 
to  Sections  1 and  2,  that  the  funda- 
mental idea  in  the  mind  of  the  Legis- 
lature was  that  a corporation  doing 
business  wholly  in  this  State  should 
be  taxed  under  the  provisions  of  this 
act  upon  two  things,  first,  upon  the 
amount  of  its  outstanding  capital 
stock,  regardless  of  the  value  of  its 
assets,  whether  more  or  less  than  the 
amount  of  the  outstanding  capital 
stock,  and,  second,  upon  any  surplus 
property  employed  in  its  business  in 
this  State.  The  tax  la  levied  not 
upon  the  property  Itself,  but  upon 
the  ri&ht  of  the  corporation  to  trans- 
act business  In  this  State,” 

Then  again  the  Court,  so  as  not  to  be  misunder- 
stood with  respect  to  the  levying  of  the  tax  upon  the 
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right  of  the  corporati  n to  transact  business  in  this 
state,  said,  at  page  £25: 

"It  is  upon  the  franchise,  we 
reiterate,  that  the  statute  here 
in  question  levies  a tax," 

Again  in  1927,  the  Supreme  Court  reaffirmed 
the  object  and  purpose  for  which  the  tax  was  imposed, 
in  the  case  of  State  vs.  Pierce  Petroleum  Corp.  316 
Mo.  1020,  and  said: 

"The  tax  is  not  a property  tax, 
but  an  excise  levied  upon  the 
privilege  of  transacting  business 
in  this  State  as  a corporation." 

In  the  case  of  Ml  souri  Athletic  Asso.  vs. 

Delk  Investment  Corp.  20  S.  W.  (2d)  51-55  1929,  our 
Supreme  Court  again  reaffirmed  the  rule,  that  the  fran- 
chise tax  law  of  this  state  was  an  exoise  levied  upon 
the  privilege  of  transacting  business  in  this  state  as 
a corporation.  To  the  same  effect  was  the  ruling  in 
the  case  of  Ozark  Pipe  Line  Corp.  vs.  Monier,  266  U.  S. 

5 57 , 69  L.  Ed.  439. 

L*- 

From  these  considerations  it  will  jae  noticed 
that  our  franchise  tax  act  imposes  a tax  upon  a corpor- 
ation because  of  its  existence  and  of  its  right  to  do 
business  within  this  state.  Since  the  tax  is  directed 
at  the  existence  of  the  right,  rather  than  the  exercise 
of  the  right,  then  it  would  •' am  to  follow  that  a coroor 
ation  becomes  liablo  for  the  payment  of  the  tax,  as  soon 
as  it  has  received  its  lleense  to  do  business  within  thl 
state.  This  interpretation,  it  is  believed,  fully  ex- 
presses the  purpose  of  the  act.  To  further  substantiate 
this  view,  it  will  be  noted  that  the  statute  further 
provides: 


"Ivery  corporation,  not  organized 
under  the  laws  of  this  state,  and 


State  Tax  Commission 


-4- 


January  5,  19$9 


engaged  in  business  in  this  state, 
shall  pay  an  annual  franchise  tax 

♦ ♦ ♦ ft 

• 

From  th^s  portion  of  the  statute  it  will  be  noticed  that 
foreign  corporations  only  have  to  pay  a tax  in  the  event 
they  are  engaged  in  business  within  this  state. 

This  leads  us  to  a consideration  of  your  pre- 
cise question  as  to  whether  or  not  a corporation  that  is 
organized  and  commences  business  after  January  1,  1939, 
is  liable  for  a franchise  tax  for  the  year  1939. 

In  the  case  of  New  York  vs.  Jersawit,  263  U.  S. 
493,  68  L.  Ed.  406,  the  Supreme  Court  of  the  United  States 
had  before  it,  for  consideration,  a franchise  tax  that  was 
assessed  under  the  laws  of  the  State  of  New  York.  The  act 
provided  that  for  the  privilege  of  exercising  its  franchise 
of  the  state,  that  every  domestic  corporation  should 
annually  pay  a tax  in  advance,  for  the  year  beginning 
November  1st,  to  be  computed  upon  the  business  of  its  en- 
tire income  for  its  preceding  year.  The  company  was  ad- 
judicated a bankrupt  on  December  22,  1920.  Thereafter, 
the  state  filed  a claim  for  a tax,  for  the  year  between 
November  1,  1920  and  October  31,  1921.  Mr.  Justice  Holmes, 
in  ruling  the  case,  said: 

"We  are  of  opinion  that  the  tax  is 
a"~tax  ur on  the  right  conferred,  net 
upon  the  actual"  exercise  of  it: 
that , It  was  cue  when  the  petition 
in  bankrupt  was  filed  (cases  cited), 
and  that  the  claim  of  the  state  for 
tEe  whole  sum  should  have  been 
allowed,^*  (Unt  er scoring  ours ) . 

In  the  case  of  Michigan  vs.  Michigan  Trust  Com- 
pany, 286  U.  S.  334,  76  L.  Ed.  1136,  the  Supreme  Court  of 
the  United  States  had  before  it,  for  consideration,  the 
franchise  tax  of  the  state  of  Michigan,  and  in  discussing 
the  Franchise  Tax  Law  of  the  State  of  Michigan,  which  is 
very  similar  to  our  Franchise  Tax  Law,  to.  Justice  Cordozo, 
said: 


W 
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"These  privilege  fees  were  charges 
of  the  nature  there  described. 

Taxes  owing  to  the  Government, 
whether  due  at  the  beginning  of  a 
receivership  or  subsequently  accru- 
ing, ere  the  price  that  business 
has  to  pay  for  protection  and 
security." 

In  the  oase  of  State  vs.  Pierce  Petroleum  Corp. , 
supra,  the  court,  in  speaking  of  the  privilege  and  burden 
imposed  upon  the  corporation,  said: 

"In  accepting  the  privilege  grant- 
ed, such  a corporation  voluntarily 
assumes  the  burden  imposed." 

The  court,  in  making  the  above  statement,  was 
speaking  with  reference  to  a non-resident  corporation 
that  had  been  licensed  to  do  business  within  this  state. 

We  think  that,  in  analogy,  the  above  statement  is  equally 
true  as  respects  the  organization  of  domestic  companies. 

In  an  opinion  directed  to  your  department  under 
date  of  Mar?h  21,  1936,  we  said  that: 

"','hen  the  taxes  provided  for  have 
been  paid  that  the  receipt  made 
out  for  such  taxes  snail  recite 
that  the  corporation,  paying  the 
tax,  has  paid  its  annual  franchise 
tax  for  the  year  ending  the  31st 
day  of  the  following  December.  The 
amount  of  taxes  to  be  paid  annually 
by  every  corporation,  is  determined 
by  the  amount  of  their  outstanding 
capital  stock  and  surplus  as  of 
December  31st  of  each  year.  This 
date  is  but  the  "yardstick"  for  de- 
termining the  amount  of  tax.  Sec- 
tion 4642  of  R.  St'  Mo.  1929. 

"If  a corporation  is  organized  and 
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existing  under  the  laws  of  this 
state,  it  is  required  to  file 
a report,  as  provided  for  in 
Section  4642,  supre,  on  or  before 
the  1st  day  of  Maroh  of  each  year. 
Thereafter,  on  the  20th  day  of 
March  on  each  year,  it  is  the 
duty  of  the  State  Tex  Commission 
to  assess  the  amount  of  franchise 
tax  based  upon  the  report  filed. * 


CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of 
this  department  that  a corporation  that  ia  organized 
after  January  1,  1939,  is  liable  for  the  payment  of  a 
franchise  tax  for  the  year  1939. 

Respectfully  submitted, 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED: 


(Acting)  attorney  General 
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ROADS  AND  BRIDGES;  When  County 
Court  may  change  boundaries 
of  road  districts  in  countie 
not  under  township  organi- 
zation. 


January  21st,  1939. 


/V 


Hon.  Kelvin  .iuiglehart, 
Prosecuting  Attorney, 
Kadi son  County, 
Fredericktown,  Kissouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
January  13th,  1939,  requesting  an  opinion  concerning  the 
provisions  of  lection  7868  and  7870,  R.  S.  Ko. , 1929. 

The  questions  are:  (1)  Kay  the  County  Court  of 
Kedison  County  disregard  the  provisions  of  Section  7868 
R.  S.  Ko.,  1929,  and  redivide  the  county  into  suitable 
size  road  districts  at  any  time  said  court  so  desires, 
and  (2)  Kay  said  court  refuse  to  appoint  overseers  for 
said  districts  as  is  provided  for  under  the  terms  of 
Section  7870  R.  S.  Ko.,  1929? 


Section  7868,  supra,  is  as  follows: 


"The  county  courts  of  all  oounties, 
other  than  those  under  township  or- 
ganization, shall,  during  the  month 
of  January,  1918,  with  the  advice 
and  assistance  of  the  county  highway 
engineer,  divide  their  counties  into 
road  districts,  all  to  be  numbered, 
of  suitable  and  convenient  size, 
road  mileage  and  taxable  property 
considered.  Said  courts  shall,  dur- 
ing the  month  of  January  biennially 
thereafter,  have  authority  to  change 
the  boundaries  of  any  such  road  dis- 
trict as  the  best  interest  of  the 
public  may  require." 
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The  terms  of  the  statute  are  clear  beyond  doubt, 
in  that  the  county  court,  in  counties  not  under  township 
organization,  were  authorized  and  directed,  in  January 
1918,  to  divide  their  cooties  into  road  districts.  It  is 
equally  clear  that  said  statute  authorizes  the  court 
biennially  thereafter,  in  the  month  of  January,  to  change 
the  boundaries  of  any  such  district  so  oreated. 

Whether  or  not  the  court  must  follow  the  terms  of 
this  statue,  in  the  latter  respeot,  depends  on  whether  said 
statute  is  mandatory  or  directory.  In  59  C.  J.  p.  1078, 
Seotion  634,  the  general  rule  to  follow  as  a guide  to  deter- 
mine whether  this  type  of  statute  is  mandatory  or  directory 
is  stated,  as  follows: 


"A  statute  specifying  a time 
within  which  a public  officer  is  to 
perform  an  offioial  aot  regarding  the 
rights  and  duties  of  others,  and  made 
with  a view  to  the  proper,  orderly, 
and  prompt  conduct  of  business,  is 
usually  directory,  unless  the  phraseo- 
logy of  the  statute,  or  the  nature  of 
the  act  to  be  performed  and  the  conse- 
quences of  doing  or  failing  to  do  it 
as  such  time,  is  such  that  the  designa- 
tion of  time  must  be  considered  a limi- 
tation on  the  p>/er  of  the  officdr.  So 
a statute  requiring  a public  body,  merely 
for  the  orderly  transaction  of  business, 
to  fix  the  time  for  the  performance  of 
oertain  aots  which  may  as  effectually 
be  done  at  any  other  time  is  usually 
regarded  as  directory." 


This  statement  has  been  approved  by  the  Supreme 
Court  of  Missouri  in  numerous  cases.  See:  Schlafly  v. 
Baumann,  108  S.  W.  (2d)  363;  Mead  v.  Jasper  County,  18  S.  W. 
(2d)  464;  State  ex  rel  inf.  Gentry  v.  Lamar,  291  S.  W.  457; 
St.  Louis  Covin ty  Court  v.  Sparks  10  Mo.  117. 

In  the  Schlafly  case  it  is  held  that  the  pro- 
vision of  the  "Jones-M unger"  Act  (Sec.  9952-a,  Laws  1933, 
p.  430),  requiring  tax  sales  to  be  held  "on  the  first  Monday 
of  November  of  each  year",  were  mandatory.  This,  beoause 
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such  provision  was  not  for  the  convenience  of  the  officials 
or  the  dispatch  of  their  duties,  but  rather  for  the  benefit 
and  protection  of  the  landowner. 

Such  a similar  situation  does  not  exist  in  the 
instant  case.  There  is  nothing  pertaining  to  the  formation 
of  these  road  districts  that  affiots  the  rights  of  the 
citizens  residing  therein.  The  oounty  court  levies  a general 
road  tax,  county  wide,  at  a single  rate,  and  not  a different 
levy  for  each  district,  (Sec.  7890  R.  S.  Mo.,  1929).  The 
same  is  also  true  as  to  the  special  road  tax  authorized  by 
Section  7891  R.  S.  Mo.,  1929.  However,  the  funds  raised  under 
both  these  levies  must  be  paid  over  to  the  road  district  from 
whioh  it  was  collected.  Rolla  Special  Road  District,  Phelps 
County  v.  Phelps  County,  116  S.  W.  (2d)  61;  Hawkins  v.  Cox, 

66  S.  W.  (2d)  539.  In  other  words,  the  road  district  is 
guaranteed  that  all  taxes  collected  from  it  will  be  spent 
on  its  roads. 

The  fact  does  not  ailitate  against  the  contention 
that  Section  7868,  supra,  is  directory,  because  after  abo- 
lition of  a distriot,  by  boundary  ohanges,  the  taxes  previously 
levied  bat  not  collected  oan  be  spent,  when  collected,  on 
the  roads  of  the  former  district  from  whioh  collected,  until 
all  taxes  levied  on  the  property  in  the  area  comprising  said 
district,  prior  to  its  abolition,  have  been  collected  and 
expended. 


Another  thing  which  supports  us  in  saying  this 
statute  is  directory  and  the  fact  that  the  abolished  road 
district  is  entitled  to  the  taxes  collected  from  it,  do  not 
make  it  otherwise  is  the  very  provision  about  which  we  are 
concerned.  The  legislature  in  express  terms  authorized  boundary 
changes  every  two  years.  They,  of  oourse,  presumably  knew 
that  such  a change  in  boundaries  might  result  in  a district 
being  abolished  and  that  when  that  occurred,  there  would  be  in 
many  instances  taxes  which  had  been  levied  while  a district 
was  in  existence  and  not  collected  until  after  January  in  the 
even  numbered  years,  when  they  authorized  the  court  to  change 
boundaries. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  provisions  of  Section  7868,  R.  S.  lio.,  1929,  as  to 
when  the  County  court  may  change  the  boundaries  of  road 
. istriots  are  directory  only,  and  Mng  so,  the  court  is  not 
expressly  bound  to  follow  said  provisions. 

As  to  your  second  question,  we  are  enclosing  a copy 
of  an  opinion  rendered  to  W,  W.  Crockett  on  January  25,  1935, 
which  holds  the  county  court  may,  by  alteration  of  boundaries, 
make  the  oounty  as  a whole  comprise  a single  road  district 
and  refuse  to  appoint  a road  ovarsaer  for  such  district. 


APPROVED 


Respectively  submitted. 


(Covell  R.  Hewitt) 

Acting  Attorney  General. 


LA'VRENCE  L.  BRADLEY, 

Assistant  Attorney  General. 
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TAXAT  ON: 
CREDIT  UNIONS 


The  owners  of  the  shares  of  stock  In  a credit 
union  who  have  no  money  borrowed  on  such  stock 
for  the  purpose  of  reporting  the  value  of  such 
stock  to  the  assessor  shall  take  into  consider- 
ation the  entire  assets  of  such  credit  union 
and  deduct  therefrom  the  liabilities  of  such 
union  and  this  amount  shall  be  the  basis  upon 
which  the  value  of  the  stock  is  fixed  for 

, taxation  purposes. 

January  31,  1939  ‘ L 


Mr.  Clarence  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sir* 

This  is  In  reply  to  yours  of  reoent  date  which 
was  accompanied  by  a letter  from  the  Missouri  Mutual 
Credit  League  requesting  an  opinion  from  this  department 
on  the  manner  In  which  credit  unions  were  taxed. 

The  law  by  wh.  ch  credit  unions  were  authorized 
to  operate  in  this  state  was  enacted  in  1927  and  is  now 
in  the  Laws  of  Missouri,  1929,  at  Article  XV,  chapter  22. 

The  powers  of  credit  unions  are  set  out  in  Section 
5082,  R.  S.  Missouri,  1929,  which  is  as  follows: 

"A  credit  union  shall  have  the  follow- 
ing powers: 

"(1)  It  may  receive  the  savings  of  its 
members  in  payment  for  shares. 

"(2)  It  may  make  loans  to  members, 
through  the  credit  committee  and  on 
deposit  in  the  way  and  manner  herein- 
after provided. 

"(3)  It  may  Invest,  through  its  board 
of  directors,  in  the  bonds  of  the  United 
States,  or  of  any  state  thereof  or  of 
any  municipality,  the  bonds  of  which 
municipality  are  legal  investments  for 
savings  banks  in  the  state  of  Missouri. 

It  may  deposit  its  funds  in  savings 
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banks , state  banka , trust  companies 
and  national  banks.  The  funds  of  the 
credit  unions  shall  be  used  first , 
however,  for  loans  to  members  in  the 
way  and  manner  hereinafter  provided 
and  preference  shall  be  given  to  the 
smaller  loan  in  the  event  the  avail- 
able funds  do  not  permit  all  loans 
which  have  passed  the  credit  oommittee 
to  be  made. 

From  a reading  of  the  statute  pertaining  to  credit 
unions  it  seems  that  the  purpose  of  the  law  authorising 
their  exist  nee  was  to  provide  a convenient  means  for 
the  members  of  particular  groups  to  save  their  money  and 
lend  it  to  themselves.  Only  the  members  of  such  groups 
may  pay  into  or  receive  any  moneys  from  such  credit  unions. 
The  business  of  the  credit  union  is  carried  on  by  a board 
of  directors  selected  by  virtue  of  the  provisions  of  Sec- 
tion 5067,  R.  S.  Missouri,  1929.  The  credit  unions  obtains 
its  capital  and  revenue  by  virtue  of  the  provisions  of 
Section  6090,  R.  S.  Missouri,  1929,  which  is  as  follows: 

"The  capital  of  a credit  union  shall 
consist  of  the  payments  that  have  been 
made  to  it  by  the  several  members  there- 
of on  shares.  A credit  union  shall  have  a 
lien  on  the  shares  of  any  member  and 
on  the  dividends  payable  thereon  for, 
and  to  the  extent  of  any  loan  made  to 
him  and  of  any  dues  and  fines  payable 
by  him.  A credit  union  may,  upon  the 
resignation  or  expulsion  of  a member, 
oanoel  the  shares  of  such  member  and 
apply  the  withdrawal  value  of  such 
shares  towards  the  liquidation  of  said 
member's  indebtedness.  A credit  union 
may  charge  an  entrance  fee,  as  may  be 
provided  in  the  by-laws  whiah  shall, 
however,  not  exceed  twenty-five  cents. 

Fully  paid  up  shares  of  a credit  union 
may  be  transferred  to  any  person  upon 
election  to  membership,  upon  suoh  terms 
as  the  by-laws  may  provide  and  upon  the 
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payment  of  a transfer  fee  which  shall 
not  exceed  twenty-five  cents." 

Section  5092,  R.  S.  Missouri,  1929,  authorises 
the  credit  union  to  loan  money  to  Its  members  and  charge 
a reasonable  rate  of  interest.  Section  5095,  R.  S.  Mis- 
souri, 1929,  provides  as  follows! 

"All  entrance  fees,  transfer  fees  and 
charges  shall,  after  the  payment  of 
the  organisation  expenses,  be  known  as 
reserve  income,  and  shall  be  added  to 
the  reserve  fund  of  the  credit  union* 

At  the  close  of  the  fiscal  year  there 
shall  be  set  apart  to  the  reserve  fund 
twenty  per  cent  of  the  net  Income  of 
the  credit  union,  which  has  accumulated 
during  the  year.  The  members,  at  an 
annual  meeting,  may  increase  the  pro- 
portion of  the  profits  which  is  required 
by  this  section  to  be  set  apart  to  the 
reserve  fund,  or  to  decrease  it  when  it 
equals  the  paid  in  capital  of  the  credit 
union*  rIhe  reserve  fund  shall  belong 
to  the  credit  union  and  shall  be  held 
to  meet  contingencies  and  shall  not  be 
distributed  to  the  members  except  upon 
dissolution  of  the  credit  union." 

From  this  section  it  will  be  seen  that  receipts 
may  come  into  the  treasury  of  the  credit  union  in  other 
ways  than  by  sale  of  stock  to  its  members,  namelyt  interest, 
entrance  fees,  transfer  fees,  and  any  other  oharges  the 
board  may  be  permitted  to  make.  These  moneys  may  be  termed 
as  earnings  of  the  union*  As  they  accumulate  they  would 
naturally  enhance  the  value  of  the  certificates  which  such 
union  has  issued  to  its  members.  Section  1,  Laws  of  Missouri, 
1933,  page  467,  provides  as  follows! 

"All  parties  holding  stock  or  shares 
as  owners  or  in  trust  in  any  Credit 
Union  in  this  state  on  which  no  loan 
has  been  obtained  from  such  association. 
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shall  be  required  to  give  a Just  and 
true  list  of  the  ssme  to  the  assessor, 
with  the  actual  cash  value  of  each 
share  on  the  first  day  of  June  of  each 
year,  and  the  tax  shall  be  levied  upon 
such  shares,  and  collected  from  such 
holder  or  depositor  of  the  same,  as 
taxes  on  other  personal  property;  and 
any  failure  on  the  part  of  such  owner, 
holder  or  depositor  of  such  shares 
shall  subject  such  holder  to  the  same 
penalties  now  provided  for  failure  to 
give  to  the  assessor  a true  list  of  all 
taxable  property  verified  by  affidavit." 

Prom  a reading  of  the  original  credit  union  act 
passed  in  1927,  it  will  be  seen  that  the  lawmakers  did 
not  provide  for  taxation  of  such  unions  and  the  1933  act, 
supra,  evidently  was  enacted  for  that  purpose.  By  this 
1933  law,  if  a member  of  a cr.dit  union  owns  a certificate 
in  the  union,  if  he  has  not  obtained  a loan  upon  such  certifi- 
cate, then  he  should  report  it,  with  its  true  value,  to 
the  assessor  when  he  makes  his  return  for  the  assessment. 

There  is  no  doubt  but  that  such  certificates  which  have 
been  reported  by  their  owners  to  the  assessor  could  not 
again  be  taxed  against  the  credit  union  if  there  was  a 
law  authorizing  such  unions  to  be  taxed.  If  such  certifi- 
cates were  again  taxed  to  the  credit  union  that  would  be 
a double  taxation  and  in  violation  of  the  provisions  of 
Sections  3 and  4 of  Article  X of  the  Constitution  of  Mis- 
souri. 


The  lawmakers  have  provided  only  one  way  in  which 
to  tax  credit  unions,  that  is,  by  ths  1933  law  hereinbefore 
referred  to  and  the  taxing  officials  rau3t  follow  that  course. 
This  rule  is  stated  in  the  c&3e  of  State  v.  Gehner,  8 S.  W. 
(2d)  1068,  l.c.  1070,  in  the  following  language* 

"In  the  taxation  of  the  property  of 
corporations  in  this  state,  differ- 
ent methods  have  oeen  employed.  Such 
taxation  has  been  effected  by  taxing 
the  property,  by  taxing  the  capital 


Mr.  Clarence  Evans 


5 


January  31,  1939 


stock,  and  by  taxing  the  shares  of 
stock.  When  the  Legislature  has 
selected  one  mode,  with  respect  to  a 
designated  class  of  corporations, 
there  Is  no  presumption.  In  the 
absence  of  an  express  provision, 
that  it  Intended  that  taxes  should 
be  levied  In  accordance  with  either 
of  the  other  two;  this  because  such 
additional  levies  would  result  in 
double  taxation.  ■***■»****" 

By  a comparison  of  the  law  taxing  credit  unions  with 
the  law  taxing  building  and  loan  associations.  It  appears 
that  the  lawmakers  have  used  the  same  provision  in  both 
acts  which  provides  that  only  tne  shareholders  who  do  not 
have  money  borrowed  on  their  shares  shall  report  their 
stock  to  the  assessor  for  taxing  purposes.  We  find  that 
In  the  case  of  Kansas  City  v.  Building  and  Loan  Association, 
145  Mo.  50,  52,  where  the  court  had  under  consideration  the 
taxing  of  shares  of  a building  and  loan  association,  and  It 
said: 

"The  property  of  building  and  loan 
associations  is  excepted  from  assess- 
ment and  taxation  by  State  law;  that 
law  providing  for  the  assessment  and 
taxation  of  such  corporations  by  assess- 
ing the  shareholders  on  their  shares, 
and  from  them  collecting  the  tax.  * * " 

It  will  be  noted  that  from  Section  9768,  R.  S.  Mis- 
souri, 1929,  that  the  borrowing  member  of  th  build  ing  and 
loan  association  Is  not  required  to  report  his  stock  to  the 
assessor,  that  is,  the  stock  upon  which  he  has  money  borrow- 
ed. In  discussing  this  particular  provision  of  the  building 
and  loan  section  the  court.  In  the  Kansas  City  v.  Building 
and  Loan  oases,  supra,  said  at  l.c.  53: 

"And  it  does  not  matter  that  the  legis- 
lation In  question  does  not  reach  the 
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borrowing  members  of  the  association, 
because  such  an  omission  can  not  be 
supplied  by  the  courts.  It  Is  true 
that  the  Constitution,  section  7,  of 
article  X,  de dares  that  4 all  laws 
exempting  property  from  taxation 

shall  be  void;  * but  this 

section  evidently  refers  to  affirmative 
exemptions,  not  to  those  which  do  not 
In  terms  exempt  certain  property,  not 
to  mere  casual  omissions. 

« 

“While  it  Is  the  dear  duty  of  the 
legislature  to  see  that  no  class  of 
property  in  this  State  shall  escape 
taxation,  still  unless  the  legislature 
exercises  its  legitimate  functions  and 
subjects  certain  property  to  taxation, 
it  is  evident  that  the  constitutional 
provision  above  noted,  can  not,  because 
of  such  lack  of  legislation,  become  self 
enforcive.  # * # ■ 

Applying  the  same  rule  to  the  owner  of  shares  of  stock 
in  the  trade  union  if  he  has  money  borrowed  on  his  stock, 
unoer  the  statute  he  is  not  required  to  report  it  to  the 
assessor,  that  is,  report  on  stock  upon  which  he  has  money 
borrowed. 


CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  only  way  In  which  trade  unions  may  be  taxed 
is  by  the  tax  paid  by  the  stockholders.  The  stockholder 
who  has  no  money  borrowed  on  his  stock  is  required  to  report 
such  stock  to  the  assessor  when  he  makes  his  return  for  his 
assessment,  but  the  stockholder  who  does  have  a loan  on  his 
stock  is  not  required  to  Include  in  his  return  for  assess- 
ment the  stock  upon  which  he  has  a loan. 

Respectfully  submitted 

APPROVED: 

TYRE  W.  BURTON 

Assistant  Attorney  General 


J.  E.  taYLoR 

(Acting)  Attorney  Gen  ral 


TWBiDA 


COUNTY  COURTS; 


School  Fund.  Mortgage.  County  Courts  have  no 
authority  to  accept  a deed  to  lands,  on  which 
there  is  a mortgage  with  bond,  in  full  satis- 
faction  of  such  mortgage  and  bond. 


March  4,  1939. 


Honorable  Melvin  Englehart 
Prosecuting  Attorney 
Madison  County 
Frederlcktown,  Missouri 


Dear  Mr.  Englehart; 


This  office  is  in  receipt  of  your  request  for  an  opin- 
ion, which  is  as  follows; 


"It  is  provided  in  Section  9264  R.  S.  Mo. 
1929,  Page  7103  Ann.  St.  that,  'whenever 
the  principal  and  interest,  or  any  part 
thereof,  secured  by  mortgage  containing 
a power  to  sell,  shall  become  due  and 
payable,  the  County  Court  may  make  an 
order  to  the  Sheriff,  reciting  the  deed 
and  interest  to  be  received,  and  command- 
ing him  to  levy  the  same,  with  costs, 
upon  the  property  conveyed  by  said  mort- 
gage, which  shall  be  described  in  said 
Mortgage • • 

"It  Is  further  provided  under  Section  9266 
above,  that  the  County  Court  may  appoint 
an  agent  to  become  a bidder  at  a fore- 
closure sale  of  property  under  school  fund 
mortgage.  Does  the  County  Court  have 
authority  to  accept  the  property  described 
in  a school  fund  mortgage,  by  deed  from 
the  mortgagor  in  complete  and  final  satis- 
faction of  the  Indebtedness,  without  a 
sale  as  provided  in  Section  9264  above? 

"As  the  County  Court  is  a creature  of  the 
statute  and  all  authority  which  it  may 
exercise  must  be  given  by  the  statute,  I 
can  find  no  authority  for  a County  Court 
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to  accept  a deed  for  property  described 
in  a school  fund  mortgage,  in  oomplete 
and  final  satisfaction  of  the  mortgage. 

"The  County  Court  of  this  County  will 
convene  on  March  6,  1939,  and  I would 
appreciate  an  answer  from  you  in  reply 
to  this  inquiry  on  or  before  said  date." 


Section  9251  R.  S.  Mo.  1929  provides  that,  when  any 
moneys  belonging  to  the  Capital  of  the  school  fund  of  any 
township  shall  be  loaned  by  the  County  Court  of  the  County 
wherein  such  township  is  located,  such  Court  shall  cause 
the  same  to  be  socured: 


" * it  * by  a mortgage  in  fee  on  real 
estate  within  the  county,  f : ee  from 
all  liens  and  encumbrances,  of  the 
value  of  double  the  amount  of  the 
loan,  with  a bond,  and  may,  if  they 
deem  it  necessary,  also  require  per- 
sonal security  on  such  bond; 


Section  9252  R.  S.  Mo.  1929,  providing  the  form  of 
mortgage  and  notice  of  sale  of  such  lands  is  as  follows: 


"Every  mortgage  taken  under  the  provi- 
sions of  this  chapter  shall  be  in  the 
the  ordinary  form  of  a conveyance  in 
fee,  shall  recite  the  bond,  and  shall 
oontaln  a condition  that  if  default 
shall  be  made  in  payment  of  principal 
or  interest,  or  any  part  thereof,  at 
the  time  when  they  shall  severally  be- 
come due  and  payable,  according  to  the 
tenor  and  effeot  of  the  bond  recited, 
the  sheriff  of  the  county  may,  upon 
giving  twenty  days'  notice  of  the  time 
and  place  of  sale,  by  publication  in 
some  newspaper  published  in  the  county. 
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if  there  be  on©  published,  and  if  not, 
by  at  least  six  written  or  printed 
handbills,  put  up  in  different*  public 
places  in  the  county,  without  suit  on 
the  mortgage,  proceed  and  sell  the 
mortgaged  premises,  or  any  part  there- 
of, to  satisfy  the  principal  and  in- 
terest, and  make  an  absolute  convey- 
ance thereof,  in  fee,  to  the  purchaser, 
which  shall  be  as  effectual  to  all  in- 
tents and  purposes  as  if  such  sale  and 
conveyance  were  made  by  virtue  of  a 
Judgment  of  a court  of  competent  Juris- 
diction foreclosing  the  mortgage.  In 
all  cases  of  loan  of  school  funds  in 
the  various  counties,  the  expense  of 
drawing  and  preparing  securities  there- 
for, and  of  acknowledging  and  record- 
ing mortgages  Including  the  fees  of 
all  officers  for  the  filing,  certifying 
or  recording  such  mortgages  and  other 
securities,  shall  be  paid  by  the  bor- 
rowers respectively." 


Section  9254  R.  S.  Mo.  1929  providing  for  the  County 
Court  to  make  an  order  of  sale  when  the  debt  becomes  due 
and  payable,  is  as  follow st 


"Whenever  the  principal  and  Interest, 
or  any  part  thereof,  secured  by  mort- 
gage containing  a power  to  sell,  shall 
become  due  and  payable,  the  county 
court  may  make  an  order  to  the  sheriff, 
reciting  the  debt  and  Interest  to  be 
received,  and  commanding  him  to  levy 
the  same,  with  costs,  upon  the  proper- 
ty conveyed  by  said  mortgage,  which 
shall  be  described  as  in  the  mortgage j 
and  a copy  of  such  order,  duly  certi- 
fied, being  delivered  to  the  sheriff, 
shall  have  the  effect  of  a fieri  facias 
on  a Judgment  of  foreclosure  by  the 
circuit  cotor t,  and  shall  be  proceeded 
with  accordingly." 
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Section  9256  R*  S*  Mo*  1929  providing  that  the  County 
Court  has  authority  to  reposses  the  property  by  purchase 
whenever  the  same  is  sold  under  and  by  virtue  of  court  order 
or  "by  virtue  of  any  power  in  such  conveyance  Tn  trust  or 
mortgage  contained".  Is  as  follows i 


"Whenever  any  property  heretofore  or  here- 
after conveyed  in  trust  or  mortgaged  to 
secure  the  payment  of  a loan  of  school 

funds  shall  be  ordered  to  be  sold  under 
the  provisions  of  this  chapter,  or  by  vir- 
tue of  any  power  in  such  conveyance  in 
trust  or  mortgage  contained,  the  county 
court  having  the  care  and  management  of 
the  school  fund  or  funds  out  of  which 
such  loan  was  made  may,  in  its  discretion, 
for  the  protection  of  the  it  terest  of  the 
schools,  become,  through  its  agent  there- 
to duly  authorized,  a bidder,  on  behalf 
of  its  aforesaid,  and  may  purchase,  take, 
hold  and  manage  for  said  county,  to  the 
use  of  the  township  out  of  the  school 
fund  of  which  such  loan  was  made,  or 
in  its  own  name  where  such  loan  has 
been  made  out  of  the  general  BChool 
funds,  the  property  it  may  acquire  at 
such  sale  aforesaid*  The  county  court 
of  any  county  holding  property  acquired 
as  aforesaid  may  appoint  an  agent  to  take 
charge  of,  rent  out  or  lease  or  otherwise 
manage  the  same,  under  the  direction  of 
said  court;  but  as  soon  as  practicable, 
and  in  the  jud^nent  of  said  court  ad- 
vantageous to  the  school  or  schools  in- 
terested therein,  such  property  shall  be 
resold  in  such  manner  and  on  such  terms, 
at  public  or  private  sale,  as  said  court 
may  deem  beat  for  the  interest  of  said 
school  or  schools;  and  the  money  realized 
on  such  sale,  after  the  payment  of  the 
necessary  expenses  thereof,  shall  become 
part  of  the  school  fund  out  of  which  the 
original  loan  was  made*" 


Therefore,  the  County  Court  as  trustee  for  such  fund 
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has  the  statutory  power  to  purchase  such  lands  under  fore- 
closure proceedings,  but  we  find  no  statutory  provision 
expressly  empowering  said  trustees  to  accept  a deed  to  lands, 
on  whioh  there  Is  a school  fund  mortgage  with  bond.  In 
satisfaction  of  such  mortgage  and  bond. 

In  the  case  of  Morrow  vs.  Pike  County,  189  Mo.  628,  the 
court  heldt 


M # * * It  Is  a trust  fund,  and  the  County 
Court  Is  merely  a trustee  to  carry  out  the 
policy  defined  by  the  lawmaking  power  In 
relation  to  the  fund  * * " 


In  the  case  of  Montgomery  County  vs,  Auohley,  103  Mo. 
1,  c,  505,  on  the  question  of  what  constitutes  payment  on 
a school  fund  bond, the  court  saysi 

" * * * If  a note  Is  taken  In  payment  of 
such  loan,  the  seourlty  must  be  approved 
by  the  County  Court,  and  must  conform  to 
the  statutory  requirements,  beTore  It 
can  operate  as  a payment,"”  Here  there  Is 
no  pretense  that  any  real  estate  security 
was  taken  for  the  note  * * # * " (Under- 
scoring ours) 


In  the  case  of  Lafayette  County  vs.  Hlxon,  69  Mo.  681, 
682,  after  stating  the  powers  and  duties  of  a County  Court 
as  to  the  school  fund,  holds  that  the  County  Court  may  sub- 
stitute a new  mortgage  upon  the  following  condition: 


” « « « We  see  no  reason,  however,  why 
one  security  may  not  be  substituted  for 
another,  when  the  convenience  of  the 
parties  may  require  It  and  the  change 
oan.be  made  without  detriment  to  the 
school  fund.  * * * n ( Underscoring  ours) 


The  County  Court  In  your  case  Is  assuming  to  satisfy 
a school  fund  mortgage  by  aocept&noe  of  a deed  to  the  mort- 
gage land. 
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The  question  arises.  Is  the  land  worth  the  amount  due 
under  the  mortgage  and  bond  together  with  Interest  thereon. 
When  the  loan  was  made  the  land  should  have  been  worth  twice 
the  amount  of  the  loan. 

If  the  land  were  sold  under  the  statutory  procedure 
and  brought  less  than  the  amount  of  principal  and  interest 
due,  could  anything  be  realized  on  the  bond?  Would  the 
bondsmen,  although  insolvent  at  the  time  of  the  sale  of  the 
land,  not  become  solvent  within  the  time  of  limitation  of 
such  bond? 

This  fund  is  designated  by  many  decisions  as  a sacred 
trust  fund  and  every  effort  should  be  made  by  the  County 
Court  to  prevent  its  dissipation. 

On  the  question  of  a release  of  such  fund  in  the  case 
of  Saline  County  vs.  Thorpe,  88  S.  W.  (2d),  183,  186,  the 
court  sayst 


" * * # The  purpose  of  requiring  a bond 
and  personal  security  is,  of  course,  to 
make  it  possible  to  collect  the  debt 
even  if  the  land,  securing  the  loan,  de- 
creases in  value.  The  county  court  has 
no  authority  to  give  any  right  of  the 
county  to  collect  either  principal  or 
interest  due  (Veal  v.  Chariton  County 
Court,  15  Mo.  412),  or  to  dispense  with 
either  the  bond,  with  its  personal  obli- 
gation to  repay  the  money,  or  the  mort- 
gage oonveying  clear  land  as  security. 
Lafayette  County  v.  Hixon,  69  Mo.  681. 
Neither  does  it  have  authority  to  re- 
lease a surety  from  his  liability  upon 
the  bond  or  to  take  in  payment  of  the 
amount  due  or  any  part  thereof,  upon  a 
school  fund  bond  and  mortgage,  a note 
which  does  not  conform  to  the  statutory 
requirements.  Montgomery  County  v. 
Auchley,  103  Mo.  492,  16  S.  W.  626.  Vrfhy 
should  it  have  any  authority  to  release 
one  who  borrowed  from  this  fund  from 
his  obligation  to  repay  it?  Equity  will 
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even  act  In  advance  by  Injunction  to 
prevent  the  illegal  application  of 
public  money  by  public  of fleer a)  why 
should  it  not  act  to  prevent  the  loss 
of  a sacred  trust  fund,  under  the  cir- 
cumstances here?  If  a county  court  could 
release  the  obligation  to  repay  school 
fund  loans,  at  its  own  whim  or  pleasure, 
for  any  statute  to  safeguard  the  publlo 
school  funds  by  requiring  double  security 
of  unencumbered  land,  in  every  loan, 
would  be  nullified.  Sohool  funds  could 
be  rapidly  dissipated  by  excessive  loans, 
from  the  payment  of  which  the  persons 
who  obtained  the  funds,  or  agreed  to  be 
security  for  the^  would  be  released  by 
accepting  conveyances  of  land  worth  less 
than  the  amount  loaned.  Certainly  this 
would  result  if  such  releases  were  made 
in  consideration  of  the  conveyance  of 
land  subject  to  other  encumbrances.  The 
county  court  should  not  be  permitted  to 
accomplish  by  indirection  something  which 
it  is  prohibited  from  doing  directly." 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  the  County 
Courts  as  to  Capital  sohool  funds  of  this  state,  are  mere 
trustees  and.  as  such,  have  no  authority  to  accept  a deed 
to  lands  on  which  there  is  a school  fund  mortgage  with  bond, 
in  full  satisfaction  of  such  mortgage  and  bond. 


Respectfully  submitted. 


. S.  V.  MEDLING 

APPROVED!  Assistant  Attorney  General 


J,  W.  BUFFINGTON 

(Acting)  torney 


General 
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ELECTIONS:  City  primary  election  is  legal  holiday 


March  9,  1939 


Mr.  John  P.  English 
Lee order  of  Deeds 
St.  Louis,  Missouri 


bear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of 
March  8,  1939,  requesting  an  opinion  as  follows* 


"I  will  thank  you  for  an  im  ediate 
opinion  as  to  whether  Section  33,  Page 
257  of  the  1937  Laws  of  Missouri,  make 
it  possible  for  the  Recorder  of  Deeds 
Office  to  close  on  Primary  Day  Friday 
March  luth,  1939." 


Sectiun  33,  i<aws  of  1937,  pu^e  207,  pertains  to 
elections  in  cities  having  t>00,000  or  more  inhabitants, 
which  includes  St.  iouis  City.  This  section  provides* 


"The  days  upon  which  the  reneral,  state, 
county  or  primary  elections  shall  here- 
after be  held  in  such  city  shall  be 
legal  holidays,  and  shall  for  all  pur- 
poses whatever  as  regards  presenting 
for  payment  or  acceptance,  and  the  pro- 
testing and  giving  notice  of  t he  dis- 
honor of  bills  of  exchange,  bank  checks 
and  promissory  notes,  and  as  regards 
days  of  grace  upon  commercial  paper, 
be  treated  and  considered  as  is  the 
first  day  of  the  week,  comronly  called 
Sunday." 
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In  Cummings  vs.  Kansas  City  Public  Service  Company  66 
S.  W.  (2nd)  l.c.  931,  the  court  said  with  reference  to  con- 
struing statutes r 


"It  s,  of  course,  funaainental  that 
where  the  language  of  the  statute  Is 
plain  and  admits  of  but  one  meaning, 
there  Is  no  room  for  construction." 


This,  we  think,  is  true  of  Section  33,  supra,  and  that 
said  section  means  Just  what  it  says  - that  the  d ays  on  which 
the  general  state  or  primary  elections  are  held  In  such  city 
shall  be  legal  holidays. 

Therefore,  it  is  our  opinion  that  the  day  on  which  the 
primary  election  is  held  in  the  City  of  St.  Louis  Is  a legal 
holiday. 


respectfully  submitted. 


LA’.TTNP1:  L.  HRALLTTY 

Assistant  Attorney  General 

APfROVEL: 


(Acting)  Attorney  General 

LLfilRT 


TAXf AYDh : 


Person  payinp  merchant's  tax  is  a taxpayinp  citizen 
within  meaning  of  Section  27,  Laws  of  Mo.  1935, 
page  277. 


i^pril  b,  1939 


Mr,  Sam  T.  Ivans 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Siri 


o 


We  acknowledge  your  request  for  an  opinion  under 
date  cf  Aprll  4th,  as  follows : 


"I  should  like  to  have  an  opinion  from 
your  office  concerning  Sec,  27,  Daws  of 
Missouri,  1935,  at  Pa  e 277,. 

A young  man  frcm  Richmond,  Missouri, 
has  made  application  for  license  to 
operate  a retail  liquor  stole  at  James-* 
port,  Missouri,  “e  is  not  now  qualified, 
not  beinto  a legal  voter, 

ja'ter  he  has  resided  within  this  county 
and  becomes  a legal  voter  and  possesses 
all  other  qualif lcations  entitling  him 
to  a license,  what  is  the  requirement  as 
to  being  'a  taxpaying  citizen  of  the 
county,  town,  city  or  village* , as  set 
forth  in  section  27,  Must  he  have  paid 
a state  and  county  tax  to  become  a 'tax- 
paying  citizen*  or  is  the  payment  of  a 
merchant* 8 tax  sufficient . 


Your  question  is  wheth  -r  a person  who  pays  a lerchant's 
tax  can  be  considered  a taxpayer  within  the  meaning  of  Sec- 
tion 27,  supra,  other  qualif lcations  as  to  citizenship,  etc., 

being  present,  gy  merchant's  tax,  we  assume  you  mean  an  ad 
valorem  tax  required  of  merchants  based  on  the  amount  of  mer- 
chandise possessed  or  under  their  control  between  certain  dates, 
and  not  an  occupation  tax  on  the  privilege  of  doing  business. 
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Cooley  on  Taxation,  Vol.  I,  4th  md.,  section  17,  page 
78,  defines  the  term  "taxpayer”  thus: 


"A  taxpayer,  as  the  tern  is  generally 
used,  is  one  who  owns  property  within 
the  state  or  taxing  district  and  who 
pays  a tax  or  is  subject  to  and  liable 
for  a tax." 


In  the  case  of  Castilo  v.  State  Highway  Commission  279 
S.  W.  673,  l.c.  675,  312  Mo.  244,  the  term  is  defined  as 
follows : 


"In  Black’s  Law  Die ti  nary  a taxpayer 
is  defined  as  * a person  chargeable 
with  a tax.*  In  State  ex  rel.  Sutton 
v.  Fasse  (Mo.  App.)  71  S.  W.  745,  Judge 
Goode,  speaking  for  tide  St.  ^ouia  Court 
of  Appeals,  defines  a taxpayer  as  ’a 
person  owning  property  in  the  state  sub- 
ject to  taxation,  and  on  which  he  regular- 
ly pays  taxes.’  This  definition  Is 
adopted  In  Pope’s  Legal  Definitions." 


And,  in  the  case  of  State  vs.  Clements,  2b4  S.  »*.  984, 
l.c.  986,  305  Mo.  297,  the  court  defines  the  term  as  follows: 


"In  State  ex  Ini'.  Sutton  v.  Passe,  189 
Mo.  loc.  cit.  536,  88  S.  W.  2,  a tax- 
payer is  defined  as  ’a  person  owning 
property  in  the  state  subject  to  taxa- 
tion, and  on  which  he  regularly  pays 
taxes.’  Such  definition  appears  to  be 
a very  satisfactory  one." 

It  is  to  be  noted  that  the  court  does  not  specify  the 
type  of  property  required  to  be  owned,  whether  real  or  per- 
sonal. 

The  court.  In  the  case  of  State  ex  rel  vs.  Tracy,  6 S.  W. 
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(2nd)  709,  94  Mo.  217,  l*c.  224,  225,  in  holding  that  a 
merchant's  license  tax  was  a personal  property  tax,  said* 


"The  Hoard  of  President  and  Directors 
of  the  St.  •‘■'ouis  Schools  has  authority, 
as  lias  been  seen,  to  levy  a tax  upon 
'all  real  and  personal  property;'  and 
the  final  question  in  this  case  is,  whether 
a merchant’s  license  tax  is  a personal 
property  tax.  Merchandise  is  not  listed 
for  taxation  as  other  personal  property; 
but  instead  of  this,  the  merchant  must 
apply  for  a license  to  trade  as  such, 
and  without  which  he  subjects  h'nself 
to  a forfeiture  to  be  recovered  by  in- 
dictment. he  must  give  bond  conditioned 
for  the  payment  of  the  tax.  The  further 
provision  is,  merchants  shall  A.ay  an  ad- 
valorem  tax  equal  to  that  whicn  i3  levied 
upon  leal  estate,  on  the  nicest  amount 
of  all  Oooas,  wares,  and  merchandise 
v/hlch  they  may  iiave  in  their  possession 
at  any  time  between  the  first  Monday  of 
March  and  the  first  Monday  of  June  in 
each  year.  It  is  this  amount,  furnished 
by  a verified  statement,  that  forms  the 
basis  upon  which  the  various  taxes  are 
levied.  The  license,  when  issued,  gives 
the  merchant  the  right  to  engage  in  a 
mercantile  pursuit;  for  that  he  pays  a 
nominal  sum,  fifty  cents  to  the  clerk 
for  issuing  tho  license,  and  twenty-five 
cents  to  the  collector  for  approving  the 
bond.  The  tax  which  the  merchant  is  re- 
quired to  pay  is  another  and  a different 
thing.  It  Is  perfectly  clear,  from  the 
provisi  ns  of  the  statute  in  question, 
that  the  tax  is  one  upon  the  stock  in 
trade,  not  upon  the  occupation.  If  a 
tax  upon  tho  stock  In  trade.  It  must  be 
a personal  property  tax.” 


And,  in  103  A.L.R., 


page  34,  we  find  an  annotation  of 
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the  Missouri  cases  holding  that  a merchant's  license  tax 
Is  a personal  property  taxi 


"The  so-called  merchant's  license  tax 
Imposed  by  a statute  requiring  the 
merchant  to  apply  for  a license  to  trade 
as  such,  to  give  a bond  conditioned  for 
the  payment  of  the  tax,  and  pay  an  ad 
valorem  tax  equal  to  that  which  Is  levied 
upon  real  estate,  on  the  highest  amount 
of  all  goods,  wares,  and  merchandise  which 
they  may  have  in  their  possession  at  any 
time  between  certain  dates.  Is  a tax  upon 
the  stock  In  trade  as  personal  property, 
and  not  upon  the  occupation.  State  ex  rel. 
St.  Louis  Pub.  Schools  v.  Tracy  (1887) 

94  Mo.  217,  6 S.  W.  709;  Aurora  v.  Me Gannon 
(1897)  138  Mo.  38,  39  S.  W.  469;  State  ex 
rel.  Carle ton  Dry  Go  ds  Co.  v.  Alt  (1909) 
224  Mo.  493,  123  S.  W.  R82j  American  Mfg. 
Co.  v.  St.  Louis  (1917)  270  Mo.  40,  192 
S.  W.  402. 

A 'merchant's  license'  tax  Imposed  by  a 
municipal  ordinance  requiring  any  person 
desiring  to  take  out  a license,  to  maae 
out  ana  deliver  to  the  city  collector  a 
sworn  statement  of  the  cash  value  of  the 
greatest  amount  of  goods,  wares,  and  mer- 
chandise on  hand,  or  intended  to  be  kept 
on  hand  for  sale  during  the  year  for  which 
the  license  was  applied  for,  and  pay  1 per 
cent  per  annum  upon  the  cash  value  of  such 
goods.  Is  not  an  occupation  or  privilege 
tax,  but  a property  tax,  which  is  in  ex- 
cess of  the  authorized  tax  rate  allowed  to 
the  municipality,  and  in  violation  of  the 
constitutional  provision  requiring  uniform- 
ity. Brookfield  v.  Tooey  (1897)  141  Mo. 
619,  43  S.  W.  387. 

And  a tax  Imposed  by  a municipal  ordinance 
requiring  merchants  to  pay  an  ad  valorem 
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tax  equal  to  that  which  Is  levied  upon 
real  estate,  on  the  largest  amount  of 
all  goods,  wares,  and  merchandise  which 
they  may  have  !■  their  possession,  or 
under  their  control,  whether  owned  by 
them  or  consigned  to  them  for  sale,  at 
any  time  between  certain  dates  named, 
is  an  ad  valorem  prop<  rty  tax  on  the 
goods  of  merchants  and  not  a license 
tax.  Troy  v.  harris  (1903)  102  14o. 
app.  51,  76  S.  W.  662." 


A merchant's  license  tax,  being  a tax  on  personal  pro- 
perty, we  are  of  the  opinion  that  a person  who  pays  such  tax 
to  a county,  town,  city  or  village  is  a taxpaying  citizen 
within  the  meaning  of  Section  27,  Laws  of  Missouri  1955, 
page  277,  other  qualifications  as  to  citizenship,  etc., 
being  present. 


respectfully  submitted. 


y.  ?/ASS^rrAK 

Assistant  Attorney  General 


APxhOVKjj; 


77  VAYLoi. 

(Acting)  Attorney  General 
MWiRT 


TAXAT I Oi\ : Buildings  erected  on  leased  land  shall 
“be  assessed  as  real  estate  at  the  situs 
of  the  property. 


April  19th,  1939 


if*  Clarence  Evans,  Chairman, 
State  Tax  Commission  of  Mssouri, 
Jefferson  City,  I, ssouri. 

Dear  Ir.  Evans : 


We  wish  to  acknowledge  your  request 
for  an  opinion  under  date  of  April  12th,  as  fol- 
lows t 


”v;e  are  writing  you  for  an 
opinion  concerning  the  follow- 
ing matter: 

Should  a building  erected  on 
leased  land  be  assessed  as  real 
estate  at  the  situs  of  the  pro- 
perty or  as  personal  property  at 
the  domicile  of  the  owner  of  the 
building? 

Theie  are  considerable  buildings 
of  like  nature  along  various 
lakes  and  streams  owned  by  resi- 
dents of  cities  and  we  have  several 
requests  concerning  same. 

As  the  time  is  drawing  near  for 
our  general  Assessors’  meeting  and 
our  visits  to  township  organization 
counties,  we  will  appreciate  a 
reply  at  your  early  convenience." 


Lir,  Clarence  Evans 
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Section  9742,  Revised  Statutes  of 
Missouri,  1929,  provides  as  follows: 

"For  the  support  of  the 
government  of  the  state,  the 
payment  of  the  public  debt, 
and  the  advancement  of  the 
public  interest,  taxes  shall 
be  levied  on  all  property, 
real  and  personal,  except  as 
stated  in  the  next  section." 

Section  9977  of  Article  11,  Chapter 
59,  Revised  Statutes  of  Missouri,  1929,  which  relates 
to  taxes  and  revenue  provides  in  part  as  follows: 

"The  term  'real  property, * 

*real  estate,*  *land*  or 
'lot,*  wherever  used  in  this 
chapter,  shall  be  held  to 
mean  and  include  not  only  the 
land  itself,  whether  laid  out 
in  town  or  city  lots  or  other- 
wise, with  all  things  contained 
therein,  but  also  all  buildings, 
structures  and  improvements  and 
other  permanent  fixtures,  of  what- 
soever kind  thereon.fc  * <*<■ 

Section  9779,  Revised  Statutes  of 
iissouri,  1929,  provides 

"Real  estate  shall  be  assessed 
at  ti  e assessment  which  shall 
cor  mence  on  the  lirst  day  of 
June,  1893,  and  shall  be  required 
to  be  assessed  every  year 
thereafter." 

Section  9780,  Revised  Statutes  of 
Missouri,  1929,  reads  in  part  as  follows: 
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"In  all  counties,  except 
in  the  city  of  St,  Louis,  the 
assessor's  looks  shall  be 
arranged  or  divided  into  two 
parts  only,  part  first  to  be 
known  and  denominated  'the  land 
list, * which  shall  contain  all 
lands  by  him  assessed,  arranged, 
as  nearly  as  may  be,  in  numerical 
order  of  range,  township,  section 
and  parts  of  sections,  lots  or 
parcels,  by  the  least  legal  sub- 
divisions, when  sections  are  so 
divided  into  parts,  lots  or  par- 
cels; and  all  lots  or  parcels 
of  land  in  cities,  towns  and 
villages  shall  be  arranged  ac- 
cording to  the  number  of  block, 
lot  or  parcel;  and  all  lands 
designated  by  number,  surveys  or 
parts  of  surveys,  and  all  lands 
that  can  be  described  by  numerical 
orders  shall  be  placed  in  the  'land 
list,'  with  the  owner's  name* bub-" 

The  only  tiissouri  case  we  have  been 
able  to  find  on  the  subject  is  that  decided  by  the 
Supreme  Court  in  the  cose  of  State  cx  rel,  Ziegen- 
hein  v,  Mission  Free  School,  162  fo.  332,  62  S,  W, 
998,  wherein  the  right  to  tax  as  realty  a building 
which  was  owned  by  a person  other  than  the  one  who 
owned  the  land  was  upheld.  The  court  said: 

"It  is  thus  evident  that,  as  be- 
tween the  said  fission  School  and 
said  Thompson,  Thompson  is  the 
owner  of  the  leasehold  and  build- 
ing, and  is  liable  for  the  taxes 
thereon  o c*  * ««««««« 

All  property  except  such  as  is 
specifically  exempted  by  the  con- 
stitution and  the  statute  made  in 
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pursuance  thereof  1*  subject 
to  t axatlon,  and  we  can  see  no 
difficulty  in  a sessing  the 
separate  and  distinct  property 
of  Thompson  in  this  building, 
any  more  than  would  be  encounter- 
ed in  assessing  the  property  of 
any  other  individual.  Whether 
it  is  real  or  personal  property, 
or  wheisher  the  state  is  bound  to 
regard  it  as  personalty,  is  not 
now* the  question.  The  point  is, 
is  it  separately  liable  to  taxation 
as  his  property?  ?.'e  hold  that 
it  is.  And  it  is  Thompson's  duty 
to  list  it,  just  as  every  other 
taxpayer  is  required  to  list  his 
property  or  suffer  the  penalties. 

The  point  may  be  new  in  this 
court,  but  has  often  been  solved 
in  other  Jurisdictions • People  v. 

Board,  93  N.  Y«  308;  People  v. 

Commissioners,  82  N.  Y.  459;  Russell 
v.  City  of  New  Raven,  51  Conn.  259; 

Smith  v.  Nay or,  etc.,  of  City  of 
Kew  York,  68  N.  Y.  552." 

Although  the  court  pointed  out  that 
it  was  not  passing  on  the  question  whether  the  in- 
terest of  the  lessee  under  the  lease  was  real  or 
personal  property,  yet  it  said  (1.  c.  999 <): 

"In  most  states  the  interest  of 
Thompson  under  a lease  like  this 
is  real  estate,  and  as  our  statute 
provides  that  the  words  'real 
estate'  shall  be  construed  to  in- 
clude all  interest  and  estate  in 
lands,  tenements,  and  heredita- 
ments (sections  4907,  4916,  Rev.  St. 

1889),  little  doubt  can  exist  that 
Thompson's  interest  in  this  realty  and  building 
should  be  assessed  as  real  estate •" 

61  C.  J.  page  518,  provides  thati 
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* & # real  property  and 
interest  therein,  including 
incorpor  eal  hereditaments, 
usually  should  be  taxed  in  the 
taxing  district  unit  where 
actually  situated,  and  not 
elsewhere,  «•  * « * #u 

Taking  the  above  stutute  and  case 
into  consideration,  v<e  find  that  all  real  property 
must  be  assessed  and  taxed  (sections  9742  and  9779), 
in  the  name  of  the  owner  (section  9780).  heal  pro- 
perty is  defined  as  land  with  all  buildings  of  what- 
soever kind  thereon  (section  9977),  and  taxable  at 
the  situs  of  the  property  (61  €•  J.  518). 


COKCLrS ION 


the  foregoing  we  are  of  the 
opinion  that  buildings  erected  on  leased  land  shall 
be  assessed  as  real  estate  *t  the  situs  of  the 
property. 

hespectfully  submitted. 


APPROVED; 

i'AX  WASSrRI-AN, 

assistant  Attorney  General. 


HARRi  H.  KAi 

(acting)  attorney  General 
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COUNTY  SUPERINTENDENT  OF  SCHOOLS:  County  need  not 
furnish  of! ice  to  one  noc  properly  qualified 
oo  hold  office. 


July  14,  1939 

» ■ 

> ' 


Mr.  Kelvin  Englehart 
Prosecuting  Attorney 
Kadi son  County 
Frederick town,  Missouri 


Dear  Sir: 


We  acknowledge  your  letter  of  July  12th  as  follows: 


"I  have  received  your  letter  of  July  7, 
1939  containing  a copy  of  the  opinion 
written  February  6,  1935  to  Honorable 
T.  Ansel  Faucett,  Prosecuting  Attorney 
of  Callaway  County,  Mo.  1 had  previous* 
ly  received  a copy  of  this  opinion  from 
Mr.  J.  E.  Taylor  of  your  Offioe  on  an 
oooaslon  when  I was  discussing  the  mat* 

^ ter  with  him  in  April,  1939. 

I am  especially  interested  in  the  inqui- 
ries under  the  last  paragraph  of  Page  2 
of  my  letter  of  June  30,  1939,  to-wit: 

Is  the  County  Court  of  Madison  County, 
Missouri  required  to  furnish  the  elected 
superintendent,  Ur.  King,  an  office  after 
he,  Mr.  King,  has  been  commissioned,  filed 
his  bond  and  has  qualified  himself  to  hold 
the  position  as  required  in  Sections  9455 
and  9456  HS  MO  1929?  In  other  words,  if 
the  County  Court  oan  deny  the  office,  they 
are  passing  upon  the  matter  of  qualifica- 
tions of  the  candidate. 

I am  merely  trying  to  get  your  opinion  so 
as  to  better  advise  the  court." 


Section  9454,  H.  S.  Mo.  1929,  provides  that  county 
superintendents  of  public  schools: 
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"Shall  hold  said  office  for  a tern  of 
four  years  from  and  after  the  first 
Monday  in  July  following  their  election, 
or  until  their  successor  is  elected  and 
qualified  * 


You  state  that  Mr,  King  has  been  commissioned,  filed 
his  bond,  and  has  qualified  himself  to  hold  the  position. 

In  an  opinion  rendered  by  this  department  under  date 
of  February  5,  1935,  to  the  Honorable  T.  Ansel  Faucett, 
Prosecuting  Attorney  of  Callavay  County,  a copy  of  which  was 
furnished  you,  we  held  that  "if  suoh  person  does  not  have 
these  necessary  qualifications,  then  suoh  person  is  not 
qualified  to  be  superintendent  of  schools ", 

Mr,  King,  not  having  a state  certificate  or  diploma 
from  one  of  the  state  teachers'  colleges  or  state  university, 
as  required  by  Section  9454,  R.  S,  Mo,  1929,  could  not  qualify 
for  office,  and  hence  the  present  encumbent,  Mr.  M.  D.  Robbins, 
would  hold  over  until  his  successor  is  eleoted  and  qualified. 

Section  9456,  R.  S.  Mo,  1929,  provides  that  the  county 
superintendent  shall  "at  the  expiration  of  his  term  of  office" 
turn  over  the  same  to  his  successor. 


"Before  entering  upon  the  duties  of  his 
office,  the  county  superintendent  shall 
take  and  subscribe  an  oath  to  discharge 
faithfully  and  impartially  the  duties  of 
his  office;  he  sha^.1  give  bond  in  double 
the  amount  of  his  salary,  conditioned  up- 
on the  faithful  performance  of  his  offi- 
cial duties,  and  the  proper  application 
and  care  of  all  moneys,  books,  records, 
papers,  furniture  and  other  property  in 
his  possession  or  under  his  control,  with 
two  or  more  sureties,  who  are  resident 
freeholders  and  accepted  by  the  oounty 
court  or  by  the  county  clerk  in  vacation. 
He  shall  keep  his  office  at  the  oounty 
seat,  or  at  seme  other  place  in  the  ooun- 
ty where  a court  of  record  is  held  and 
the  oounty  court,  by  order  of  record, 
shall  designate  where  the  superintendent 
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shall  keep  his  office,  and  for  this  pur- 
pose the  county  shall  supply  him  with  a 
suitable  room,  properly  furnished,  where- 
in all  records,  books,  papers,  furniture 
and  other  property  thereto  belonging  shall 
be  securely  kept;  and  at  the  expiration  of 
his  term  of  office  he  shall  turn  the  same 
over  to  his  successor  in  good  condition; 
and  said  county  court  shall  supply  the  su- 
perintendent with  all  necessary  record  books, 
stationery  and  postage  stamps  for  properly 
conducting  the  business  of  his  office,  and 
shall  allow  all  necessary  printing  of  no- 
tices and  circulars  of  information,  the 
same  to  be  paid  for  by  warrant  drawn  upon 
the  county  treasurer.” 


The  county  superintendent  of  schools  is  not  required 
to  turn  over  his  office  until  the  expiration  of  his  term, 
and  the  county  1s  not  required  to  furnish  an  office  to  the 
county  superintendent  of  schools  until  he  be  elected  and 
qualified* 

From  the  above  it  is  our  opinion  that  Mr.  King,  having 
failed  to  qualify  himself  as  county  superintendent  of  public 
schools,  the  county  court  is  not  required  to  furnish  him  an 
office. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney  General 

APPROVED: 


Trrrwrnm-- 

(Acting)  Attorney  General 
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SCHOOLS:  Section  11202  R.  u.  Missouri,  1929  is  the 

proper  section  to  remove  a county  Superintendent 

of  Schools  for  cause. 


July  20,  1939 


Hon.  Melvin  ^nglehart 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  I3thf  1939,  which  reads  as  follows: 


"I  am  preparing  to  file  in  the  Circuit 
Court  of  this  County  an  action  to  remove 
a County  Superintendent  of  Schools  under 
the  provisions  of  the  above  mentioned 
article.  Before  filing  the  petition,  I 
would  like  to  secure  your  opinion  as  to  whether 
or  not  the  provisions  of  the  above  mentioned 
article,  especially  Section  11202,  applies 
to  County  ‘Superintendent  of  Schools. 

"You  will  note  that  the  section  reads,  'Any 
person  elected  or  appointed  to  any  county, 
city,  town  or  township  office  in  this  state', 
except  as  to  officers  subject  to  removal  by 
impeachment.  It  is  ray  opinion  that  the 
words,  'any  person'  would  apply  to  a County 
Superintendent  of  Schools.  However,  I 
would  like  to  have  your  opinion  in  regard 
to  this  matter. 

"I  am  quite  sure  that  you  have  prepared 
briefs  in  this  matter  in  regard  to  the 
case  of  State  ex  rel  McKit trick  vs.  Wymore 
and  State  ex  rel  vs.  Graves,  and  I would 
like  to  secure  any  information  possible  as 
to  whether  or  not  a hearing  under  the  above 
mentioned  article  would  be  a matter  for 
trial  by  jury  or  whether  it  is  exclusively 


Hon*  Melvin  Englehart 


(2) 


July  20,  1939 


a heaping  before  the  court  without  the 
service  of  a Jury. 

"It  la  provided  In  Section  11207  Ann*  St* 
6146  that,  'All  actions  and  proceedings 
under  this  article  shall  be  In  the  nature 
of  civil  actions  and  tried  as  such. " 


Section  11202  R.  S*  k is sour 1,  1929,  reads  as 

follows: 


"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  In 
this  state,  except  such  officers  as  may 
be  subject  to  removal  by  Impeachment, 
who  shall  fail  personally  to  devote  his 
time  to  the  performance  of  the  dntles  of 
such  office,  or  who  shall  be  guilty  of 
any  willful  or  fraudulent  violation  or 
neglect  of  any  official  duty,  or  who 
shall  knowingly  or  willfully  fail  or 
refuse  to  do  or  perform  any  official 
act  or  duty  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  the  exe- 
cution or  enforcement  of  the  criminal 
laws  of  the  state,  shall  thereby  forfeit 
his  office,  and  may  be  removed  therefrom 
in  the  manner  hereinafter  provided*" 


Section  11203  R*  3.  Missouri,  1929,  reads 
as  follows: 


"When  any  person  has  knowledge  that 
any  official  mentioned  in  seotlon  11202 
of  this  article  has  failed,  personally,  to 
devote  his  time  to  the  performance  of 
the  duties  of  such  office,  or  has  been 
guilty  of  any  willful,  corrupt  or  fraud* 
ulent  vitiations  or  neglect  of  any  of- 
ficial duty,  or  has  knowingly  or  will- 
fully failed  or  refused  to  perform  any 
official  act  or  duty  which  by  law  It 
was  his  duty  to  do  or  perform  with  respect  to  the 
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execution  or  enforcement  of  the  criminal 
lava  of  this  state,  he  may  make  hia  af- 
fidavit before  any  person  authorised  to 
administer  oaths,  setting  forth  the  facts 
constituting  such  offense  and  file  the 
same  with  the  clerk  of  the  court  having 
jurisdiction  of  t he  offense,  for  the  use 
of  the  prosecuting  attorney  or  deposit  it 
with  the  proseouting  attorney,  furnishing 
also  the  names  of  witnesses  who  have  knowledge 
of  the  facts  constituting  such  offense;  and 
it  shall  be  the  duty  of  the  prosecutlrg  at- 
torney, if,  in  his  opinion,  the  facts  stated 
in  said  affidavit  justify  the  prosecution 
of  the  official  charged,  to  file  a complaint 
in  the  circuit  court  as  soon  as  practicable 
upon  such  affidavit,  setting  forth  in  plain 
and  concise  language  the  charge  against  such 
official,  or  the  prosecuting  attorney  may 
file  such  complaint  against  such  official 
upon  his  official  oath  and  upon  his  own  af- 
fidavit* " 


It  will  be  noticed  under  the  above  section  that  the  prose- 
cuting attorney  is  given  the  power  to  remove  by  proper 
procedure  any  person  elected  or  appointed  to  any  county, 
city,  town  or  township  office*  It  will  be  specifically 
noticed  that  this  power  does  not  extend  to  state  offices, 
and  the  exception  is  made  as  to  such  officers  that  may 
be  subject  to  removal  by  impeachment* 

Section  9454  R*  S.  Missouri,  1929,  partially 
reads  as  follows! 


"There  is  hereby  created  the  office  of 
county  superintendent  of  public  schools 
in  each  and  every  county  in  the  state; 
the  qualified  voters  of  the  county  shall 
elect  said  county  superintendent  at  the 
annual  district  school  meeting  held  on 
the  first  Tuesday  in  April,  1923,  and 
every  four  years  thereafter;  * * " 
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Section  11202,  supra.  Is  not  ambiguous  and  does 
not  need  a construction  as  to  the  Intention  of  the  legis- 
lature, although  it  will  be  noticed  that  the  section  only 
applies  to  any  officer  elected  or  appointed  to  any  county 
city,  town  or  township  office  In  this  sta^e.  It  does  not 
apply  to  state  or  district  offices  which  are  subject  to 
Impeachment.  Under  section  9454,  supra,  the  county  super 
lntendent  of  schools  Is  elected  by  the  qualified  voters 
of  the  county  at  the  annual  district  school  meeting. 

In  the  case  of  State  ex  rel  Cobb  v.  Thompson, 

5 S.  W.  2d  57,  l.c.  59,  the  Court  saldi 


"The  rule  Is  well  stated,  as  follows;: 

I 

'A  statute  Is  not  to  be  read  as  If  open 
to  construction  as  a matter  of  course. 

It  Is  only  In  the  case  of  ambiguous  Stat- 
utes of  uncertain  meaning  that  the  rules 
of  co.ts truction  can  have  any  application. 
Where  the  language  of  a statute  Is  plain 
and  unambiguous  and  its  meaning  clear 
and  unmistakable,  there  Is  no  room  for 
construction,  and  the  courts  are  not  permit- 
ted to  search  for  its  meaning  beyond  the 
statute  Itself.'  25  R.  C.  L.  957)  Trefny 
v.  Elchenseer  et  al,  262  Mo.  436,  171  S.vV. 
loc.  clt.  932;  Grier  v.  Ry.,  286  Mo.  523, 
loo.  clt.  534,  228  S.  7T.  454;  State  ex 
rel.  Brown  v.  board  of  Education,  294 
Mo.  106,  loc.  clt.  115,  242  S.  W.  85; 

R.  S.  1919, section  7058* " 


And  the  court  further  said  In  the  same  case: 

i 


"A  standard  text  states  the  rule  as  follows: 

'If  the  words  (of  the  statute)  are  free  from 
ambiguity  and  doubt  and  express  plainly,  clear- 
ly and  distinctly  the  sense  of  the  framers  of 
the  Instrument,  there  Is  no  occasion  to  resort 
to  other  means  of  Interpretation.  It  Is  not  al- 
lowable to  interpret  what  has  no  need  of  In- 
terpretation. The  statute  Itself  furnishes  the 
best  means  of  its  own  exposition;  and  If  the 
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sense  in  which  words  were  intended  to  be 
used  can  be  clearly  ascertained  from  its 
parts  and  provisions,  the  intention  thus 
indicated  will  prevail  without  resorting 
to  other  means  of  aiding  in  the  construction* ' 
Lewis-Sutherland  Stat*  Const*  vo.  2 (2d 
Ed.)  p.  698." 


The  of floe  of  county  superintendent  is  a county 
office,  and  the  officer  is  not  a state  officer*  All  of 
his  duties  are  confined  to  the  county  alone,  and  under 
such  circumstances,  can  only  be  classed  as  a county  office* 

In  the  case  of  Hasting  v.  Jasper  County,  282 
S*  W*  700,  l.c*  701,  par*  3,  the  court  said: 


"Uor  can  it  be  said  that  probation  officers 
are  state  officers*  .Ye  have  held  that  the 
words  'state  officers'  as  used  in  the  Con- 
stitution refer  to  such  officers  whose  of- 
ficial duties  and  functions  are  coextensive 
with  the  government  of  the  state*  Follow- 
ing this  rule,  we  have  held  that  a sheriff, 
deputy  sheriff,  and  a clerk  of  a circuit 
court  are  not  state  officers*  for  the  reason 
that  their  Jurisdiction  is  confined  to  a 
county*  State  ex  rel*  Walker  v*  Bus,  36 
S.  W.  636,  136  Mo.  325,  33  L.  A.  S16| 

State  ex  rel  Holmes  v*  Dillon,  2 S*  W.  417, 

90  Mo*  229;  State  ex  rel*  Bender  v*  Spencer, 
3 S*  W*  410,  91  Mo*  206;  State  ex  rel* 

Conway  v*  Hiller*  130  S*  W*  533,  266  Mo*  242, 
loc*  cit*  262." 


CONCLUSION 

In  view  of  the  above  authorities,  it  Is  the 
opinion  of  this  department  that  section  11202,  1 • £•  Mis- 
souri, 1929*  is  the  proper  section  under  which  a prose- 
cuting attorney  may  proceed  to  remove  a county  superintend- 
ent of  schools* 


APPROVED: 


TYRE  W.  BURTON 

(Acting)  Attorney  General. 


Respectfully  submitted, 

^ • J . BURKE 

Assistant  Attorney  General 
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MOTOR  VEHICLES: 


Section  3097A  only  applies  to  fi- lag 
of  chattel  mortgages  and  not  recording, 
and  is  directory  and  not  mandatory  that 
the  mortgagee  or  assignee  shall  have  the 
certificate  of  title  stamped  or  sealed. 


U 

September  1,  1939 


Mr.  John  P.  Lnglieh 
Recorder  of  Leeds 
City  of  St.  Louis 
St.  Wuis,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion  un- 
der date  of  August  30th,  1939,  which  reads  as  follows: 

"In  reference  to  House  Bill  ^o.  546: 


'To  amend  Article  3,  Chapter  22,  Revised  Statutes 
of  Missouri,  1929,  relating  to  chattel  mortgages, 
by  adding  a new  section  to  said  article,  to  be 
known  as  Seotion  3097A,  providing  for  the  proper 
certification  and  release  of  chattel  mortgage, 
by  the  recorder  of  deeds,  on  the  certificate  of 
title  to  the  mortgaged  motor  vehicle,  establish- 
ing a fee  for  such  service,  providing  certain 
exemptions,  and  declaring  that  the  General  As- 
sembly determines  this  Act  to  be  a Revision  Act, 
within  the  meaning  of  Section  41,  Article  IV  of 
the  Constitution  of  Missouri. ' 


"We  wish  to  be  advised  as  to  whether  we  can  make 
it  mandatory  to  present  the  certificate  of  title 
to  automobiles  for  certification  by  the  Recorder 
as  to  mortgages  filed,  and  as  to  what  effect  the 
law  would  have  on  chattel  mortgages  recorded,  or 
whether  it  should  be  optional  on  behalf  of  the 
mortgagee  or  his  assignee  in  each  case. 

"Also  advise  us  as  to  what  form  of  stamp  to  use 
or  if  we  should  use  our  own  Judgment." 
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Section  3097  R*  &•  Missouri,  1929*  reads  as  follows: 


"No  mortgage  or  daed  of  trust  of  personal  proper- 
ty hereafter  made  shall  be  valid  agalnat  any  other 
person  than  the  parties  thereto,  unless  possession 
of  the  mortgaged  or  trust  property  be  delivered  to 
and  retained  by  the  mortgagee  or  trustee  or  oestui 
que  trust,  or  unless  the  mortgage  or  deed  of  trust 
be  acknowledged  or  proved  and  recorded  in  the  coun- 
ty In  which  the  mortgagor  or  grantor  resides.  In 
such  manner  as  conveyances  of  land  are  by  law  di- 
rected to  be  acknowledged  or  proved  and  recorded, 
or  unless  the  mortgage  or  deed  of  trust,  or  a true 
copy  thereof,  shall  be  filed  in  the  office  of  the 
recorder  of  deeds  of  the  county  where  the  mortgagor 
or  grantor  executing  the  same  resides,  and  In  the 
case  of  the  city  of  St*  Louis,  with  the  recorder 
of  deeds  for  said  ^lty,  or,  where  such  grantor  is 
a non-resident  of  the  state,  then  In  the  office  of 
the  recorder  of  deeds  of  the  county  or  city  where 
the  property  mortgaged  was  situated  at  the  time  of 
executing  such  mortgage  or  deed  of  trust)  and 
such  recorder  shall  indorse  on  such  Instrument  or 
copy  the  time  of  receiving  the  same,  and  shall  keep 
the  same  in  his  office  for  the  inspection  of  all 
persons)  and  such  mortgage  or  deed  of  trust,  or 
copy  thereof,  may  be  so  filed,  although  not  acknowl- 
edged, and  shall  be  as  valid  as  though  the  Instru- 
ment were  fully  spread  upon  the  records  of  the  coun- 
ty* op*  in  case  of  the  city  of  St*  Louis,  upon  the 
records  of  said  city,  in  the  office  of  the  recorder 
of  deeds)  and  such  instrument,  when  acknowledged 
and  reoorded,  or  when  the  same,  or  a copy  thereof, 
shall  have  been  filed,  as  above  provided,  shall 
thenceforth  be  notice  of  the  contents  thereof  to 
all  the  world. " 


It  will  be  noticed  under  this  section  that  if  chattel 
mortgage  is  filed,  according  to  this  section,  that  It 
shall  henceforth  be  notice  of  the  contents  thereof  to 
all  of  the  world*  House  Bill  No*  546,  which  is  desig- 
nated as  Section  3097A,  reads  as  follows: 
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"It  shell  be  the  duty  of  the  recorder  of  deeds, 
on  request  of  the  mortgagee,  or  his  assignee. 

To  certify  on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  that  such  chattel 
mortgage  has  been  filed  shoving  the  date,  the 
amount  of  the  mortgage  and  the  name  of  the  payee. 
When  such  chattel  mortgage  Is  released  It  shall 
be  the  duty  of  the  recorder  to  so  show  on  the 
certificate  of  title.  For  services  herein  pro- 
vided the  recorder  shall  receive  a fee  of  twenty 
cents  (20Cts.).  A mortgage  on  a motor  vehicle 
shall  not  be  notice  to  the  whole  world,  unless 
the  record  thereof  Is  noted  on  the  certificate 
of  title  to  the  mortgaged  motor  vehicle,  as 
herein  provided.  Provided,  however,  that  the 
provisions  of  this  section  shall  not  apply  to 
chattel  mortgages  given  to  secure  the  purchase 
price  of  a motor  vehicle  sold  by  the  manufactur- 
er or  their  distributing  dealers,  or  to  a chattel 
mortgage  given  by  dealers  to  secure  loans  on  the 
floor  plan  stock  of  motor  vehicles." 


This  section,  which  is  a new  section  to  Article  3, 
Chapter  22,  does  not  mention  3097,  supra.  There  is 
a conflicting  clause  In  House  Bill  *o.  546,  which 
reads  as  follows: 


"A  mortgage  on  a motor  vehicle  shall  not  be 
notice  to  the  whole  world,  unless  the  record 
thereof  la  noted  on  the  certificate  of  title 
to  the  mortgaged  motor  vehicle,  as  herein  pro- 
vided." 


This  Is  a direct  conflict  as  set  out  In  Section  3097, 
supra.  Under  the  rule  of  conflicting  statutes,  which 
cannot  be  read  together,  in  order  to  set  out  the  In- 
tention of  the  legislature,  and  where  the  conflict  Is 
directly  set  out,  the  latter  section  of  the  statute, 
or  act,  is  the  governing  law. 
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Mr* 


In  the  case  of  Stlers  v.  Vrooman,  115  S.  A*  2d 
34,  1*  c.  33,  par*  10,  the  court  said: 


"We  appreciate  the  rule  of  statutory  con- 
struction that  In  the  case  of  irreconcilable 
conflict  between  two  different  parts  of  the 
same  act,  the  last  in  order  of  position  will 
control  'unless  there  is  some  special  reason 
for  holding  to  the  contrary*'  State  ex  rel* 
v*  Gideon,  273  Mo*  79,  199  S.  W*  948,  949* 
However,  as  is  aptly  said  in  59  C*  J*  1000, 
this  rule  is  purely  artificial  and  arbitrary, 
and  is  to  be  resorted  to  only  where  there  is 
clearly  an  irreconcilable  conflict,  and  all 
other  means  of  interpretation  have  been  ex- 
hausted. * * * " 


There  is  no  dispute,  in  our  opinion,  that  the  two 
statutes  3097,  supra,  and  3097A,  are  conflicting  in 
this  respect*  As  to  the  intention  of  the  legislature 
in  passing  House  hill  Ho*  546,  they  could  have  said 
that  they  were  repealing  Section  3097,  but  they  made 
the  provision  about  the  notice  to  the  whole  world, 
which  is  in  conflict  with  3097*  Under  3097A  and  under 
3097,  a chattel  mortgage  on  an  automobile,  which  is 
secured  by  a certificate  of  title,  which,  when  lawful- 
ly filed,  is  not  notice  to  the  world  unless  a stamp 
or  seal  of  the  recorder  of  deeds  is  attached  to  the 
certificate  of  title*  But  the  chattel  mortgage  in 
Itself  will  be  notioe  to  the  mortgagor  or  to  anyone 
who  could  be  shown  had  notice  of  said  mortgage* 

In  your  request  you  ask  if  Section  3097A,  House 
Bill  H0*  546,  is  mandatory,  in  regard  to  the  stamping 
or  sealing  of  the  certificate  of  title  secured  by  the 
chattel  mortgage* 

It  will  be  noticed  that  under  Section  3097A  it  is 
stated  "on  request  of  the  mortgagee  or  his  assignee* " 

This  section  should  be  considered  as  a permissive  stat- 

ute*  *nd  not  a mandatory,  but  includes  a directory  statute. 
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In  the  case  of  State  v.  City  of  Maplewood , 99  S.  W. 
2d,  138,  1.  c.  142,  par.  5-7,  231  Mo.  App.  739,  the  court 
said: 


"The  general  rule  with  respect  to  the  use  of 
permissive  words  In  a statute  Is  stated  In  59 
C.  J.  section  633,  pp.  1077  and  1078,  as  fol- 
lows: 

*0n  the  other  hand,  where  statutes  are  purely 
enabling  In  character,  simply  making  that  legal 
and  possible  which  otherwise  there  would  be  no 
authority  to  do  , and  no  public  Interests  in  priv- 
ate rights  are  Involved,  they  will  be  construed 
as  permissive.  Generally,  statutes,  directing 
the  mode  of  proceeding  by  public  officers,  de- 
signed to  promote  method,  system,  uniformity, 
and  dispatch  in  such  proceeding,  will  be  regarded 
as  dlreotory  if  a disregard  thereof  will  not 
injure  the  rights  of  parties,  and  the  statute 
does  not  declare  what  result  shall  follow  non- 
compliance  therewith.  * * * 

"Permissive  words  In  a statute  In  respeot  of 
officers  or  courts  will  not  be  construed  as 
mandatory  where  such  construction  would  create 
a new  public  obligation}  and  it  has  been  held 
that  even  mandatory  words  or  provisions  In  a 
statute  defining  the  duties  of  administrative 
officers  may  be  construed  as  directory  only, 
unless  something  in  the  body  of  the  statute 
Indicates  the  contrary •»" 


Also,  In  the  case  of  State  v.  Brown,  33  S.  W.  2d 
105,  1.  c.  107,  par.  2-6,  326  Mo.  627,  25  R.  C.  L.  par. 
14,  the  court  said: 


"'A  mandatory  provision  Is  one  the  omission 
to  follow  which  renders  the  proceeding  to 
which  It  relates  Illegal  and  void,  while 
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a dlreotory  provision  Is  one  the  observance 
of  vhloh  Is  not  necessary  to  the  validity 
of  the  proceeding.  Directory  provisions  are 
not  intended  by  the  legislature  to  be  disre- 
garded, but  vhere  the  consequences  of  not 
obeying  them  in  every  particular  are  not  pres- 
cribed the  courts  must  Judicially  determine 
them.  There  is  no  universal  rule  by  which 
directory  provisions  in  a statute  may,  in  all 
circumstances,  be  distinguished  from  those 
which  are  mandatory.  In  the  determination  of 
this  question,  as  of  every  other  question  of 
statutory  construction,  the  prime  object  is 
to  ascertain  the  legislative  intention  as  dis- 
closed by  all. the  terms  and  provisions  of  the 
act  in  relation  to  the  subject  of  legislation 
and  the  general  object  intended  to  be  accomp- 
lished. Generally  speaking,  those  provisions 
which  do  not  relate  to  the  essence  of  the  thing 
to  be  done  and  as  to  which  compliance  is  a 
matter  of  convenience  rather  than  substance 
are  dlreotory,  while  the  provisions  which  re- 
late to  the  essence  of  the  thing  to  be  done, 
that  is,  to  matters  of  substance,  are  manda- 
tory.* 26  R.  C.  L.  sec*  14  pp.  766,  767." 


If  it  had  been  the  intention  to  make  the  procedure 
of  stamping  the  certificate  of  title  on  all  chattel 
mortgages  mandatory,  the  legislature  oould  have  said  so 
In  so  many  words,  and  not  say,  "It  shall  be  the  duty 
of  the  recorder  of  deeds  ok  request  of  the  mortgagee 
or  assignee  to  certify  on""Ehe  certificate  of  title  etc., 
♦ * * , * 

The  new  section  3097A,  under  its  title,  did  not 
amend  or  repeal  section  3097,  supra,  but  only  gave  the 
right  of  the  mortgagee,  or  his  assignee,  to  have  the 
certificate  of  title  stamped  or  sealed  by.  the  reoorder 
of  deeds,  so  that  in  case  the  certificate  of  title  was 
assigned  to  an  innocent  purchaser,  the  mortgagee,  or 
his  assignee,  would  have  double  security,  and  the 
purchaser  of  the  automobile,  which  is  represented  by 
the  certificate  of  title,  would  have  double  notice  that 
there  was  a mortgage  against  the  automobile. 
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Also,  in  your  request  you  asked  whether  we  can 
make  It  mandatory  to  present  the  certificate  of  title 
to  automobiles  for  certification  by  the  recorder  as 
to  mortgages  filed.  Under  section  3097A  It  Is  specific- 
ally stated  "on  request  of  the  mortgagee  or  his  assignee. " 
In  other  words.  It  is  directory  and  not  mandatory  that 
the  certificate  of  title  be  stamped  or  sealed  by  the 
recorder  of  deads,  when  a chattel  mortgage  is  filed. 

Ordinarily,  when  the  phrase  "filed"  is  used  in  a 
statute  it  means  the  filing  of  an  Instrument  by  leaving 
the  instrument  in  the  office  of  the  recorder,  and  does 
not  mean  the  recording  of  the  instrument.  In  House  Bill 
No.  546,  designated  as  Section  3097A,  the  section  also 
says:"  A mortgage  on  a motor  vehicle  shall  not  be  notice, 
etc  *•"  Taking  this  sentence  in  connection  with  the 
whole  section,  it  shows  that  it  is  the  intention  of  the 
legislature  that  mortgages  filed  and  mortgages  that  are 
recorded  may  have  the  certificate  of  title  of  the  vehicle 
stamped  as  to  mortgages  outstanding  against  the  car.  The 
seetlon  shows  that  it  is  the  intention  of  the  legislature 
to  include  under  that  seetlon  not  only  chattel  mortgages, 
on  automobiles, filed  for  record,  but  also  chattel  mort- 
gages on  automobiles  filed  for  recording. 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  section  3097A,  House  Bill  ^o.  546, 
in  reference  to  the  certification  of  the  recorder  of  deeds 
on  the  certificate  of  title  on  an  automobile  is  permis- 
sive and  directory  and  not  mandatory,  but  on  the  request 
of  the  mortgagee,  or  his  assignee,  it  is  mandatory  on 
the  part  of  the  recorder  of  deeds  to  so  seal  or  stamp 
the  certificate  of  title  for  the  reason  that  section 
3097A  reads:  "It  shall  be  the  duty  * * 

It  is  also  the  opinion  of  this  department  that  al- 
though House  Bill  No.  546  does  not  describe  the  form  of 
stamp  to  be  used,  it  is  necessary  that  the  stamp  should 
contain  information  showing  that  the  mortgage  has  been 
filed,  also  the  date,  the  amount  of  the  mortgage,  and 
the  name  of  the  payee.  Under  the  general  real  estate 
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lev  In  the  filing  of  a deed  of  truet  or  mortgage 
the  note  secured  by  the  mortgage  may  be  identified  by 
means  of  a stamp  which  shows  the  date  and  the  record 
Index  of  the  recording  of  the  deed  of  trust  or  mort- 
gage* I would  suggest  the  same  sort  of  a stamp  ex- 
cept that  it  should  contain  the  Information  above  set 
out* 


Respectfully  submit ted , 


W * J ■ BURKE 

Assistant  Attorney-General 


APPROVED I 


TTOOT 

(Acting)  Attorney-General 
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TAXATION:  County  court  may  compromise  taxes  at  any 

COMPROMISE  AND  SETTLEMENT  time  before  payment  of  same  provided,  how- 
OF  TAXES  BY  THE  COUNTY  ever,  such  compromise  Is  subject  to  the 
COURT:  provisions  of  the  Constitution  as  to 

valuation. 

County  court  may  not  compromise  taxes 
for  which  lands  have  been  sold  under 
the  Jones-Munger  Act. 

December  8,  1939 


Honorable  Sam  T.  Evans 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  on  the  following  matters: 

"1.  Can  the  County  Court  make  a 
compromise  settlement  of  delinquent 
taxes  on  land  held  by  a bondholders' 
protective  committee  of  a drainage 
district? 

"2.  Can  such  blanket  compromise  be 
made  for  several  successive  years? 

”3*  Can  lands  having  been  sold 
under  the  Jones -Hunger  Law  for 
delinquent  taxes,  where  the  certi- 
ficate of  purchase  has  been  issued, 
be  included  in  such  compromise? 

"4.  Can  current  taxes  be  included 
in  such  compromise? 

"5«  If  such  a compromise  is  illegal, 
what  is  the  proper  procedure  to  set 
same  aside?" 

On  your  questions  numbered  one  and  two  I find 
that  this  department,  by  an  opinion  dated  February  13, 
1933*  to  Senator  J.  C.  McDowell  and  prepared  by  Honor- 
able Carl  C.  Abington,  Assistant  Attorney  General, 
covered  the  question  of  the  right  of  the  county  court 
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to  compromise  taxes.  I am  enclosing  a copy  of  this  opinion 
for  your  use. 

On  your  fourth  question  you  ask  whether  or  not 
current  taxes  could  be  Included  in  such  a compromise. 

The  authority  to  compromise  taxes  is  set  out  in 
Seotlon  9950,  Laws  of  Missouri,  1933,  page  427,  and  it 
seemed  that  the  lawmakers  Intended  that  the  only  taxes 
which  the  county  court  could  compromise  were  those  which 
were  in  the  "back  tax  book."  Since  the  authority  to 
compromise  tax  s la  purely  statutory,  and  since  Section 
9950,  supra,  does  not  permit  the  county  court  to  compromise 
current  taxes,  then  it  is  the  opinion  of  this  department 
that  the  county  court,  by  virtue  of  the  provisions  of 
said  Section  9950,  would  not  be  authorized  to  compromise 
the  current  taxes. 

In  your  fifth  question  you  ask  what  the  proper 
procedure  would  be  in  case  the  compromise  is  illegal. 

It  seems  from  the  opinion  which  we  are  enclosing, 
as  stated  on  page  seven  thereof,  that  the  collector  would 
be  personally  liable  if  he  issued  a receipt  for  taxes 
which  had  been  compromised  by  the  county  oourt  in 
violation  of  Section  9950,  supre. 

CONCLUSION. 

We  are,  therefore,  of  the  opinion  that  the  proper 
procedure,  in  case  an  illegal  compromise  was  entered  into 
by  the  county  oourt  and  taxes  were  paid  pursuant  to  such 
compromise,  would  be  an  action  against  the  collector. 


II. 


Your  third  question  on  the  question  of  whether 
or  not  lands  having  been  sold  under  the  Jones- hunger  Law 
for  delinquent  taxes  where  the  certificate  of  purchase 
has  been  Issued  may  be  included  in  such  compromise. 
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Section  9956a,  Laws  of  Missouri,  1953,  at  page 
437,  Insofar  as  It  applies  to  redeeming  of  lands  which 
have  been  sold  for  taxes  and  on  which  there  Is  an  out- 
standing certificate  of  purchase  provides  as  follows: 


"The  owner  or  occupant  of  any  land 
or  lot  sold  for  taxes,  or  any  other 
persons  having  an  interest  therein, 
may  redeem  the  same  at  any  time 
during  the  two  years  next  ensuing, 
in  the  following  manner*  By  paying 
to  the  county  collector,  for  the 
use  of  the  puroxiaser,  his  heirs  or 
assigns,  the  full  sum  of  the  purchase 
money  named  in  his  certificate  of 
purchase  and  all  the  costs  of  the 
sale  together  with  Interest  at  the 
rate  specified  in  such  certificate, 
not  to  exceed  ten  percentum  annually, 
with  all  subsequent  taxes  which  have 
been  paid  thereon  by  the  purotr  aer, 
his  heirs  or  assigns,  with  Interest 
at  the  rate  of  eight  per  centum  per 
annum  on  such  taxes  subsequently 
paid,  and  in  adcition  thereto  the 
person  redeeming  any  land  shall  pay 
the  oosts  incident  to  entry  of  reoital 
of  such  redemption*  Upon  deposit  with 
the  county  collector  of  the  amount 
necessary  to  redeem  as  herein  provided, 
it  shall  be  Ue  duty  of  the  county  col- 
lector to  mall  to  the  purchaser,  hie 
heirs  or  assigns,  at  the  last  poatoffice 
address  if  known,  and  If  not  known,  then 
to  the  address  of  the  purchaser  as  shown 
In  the  record  of  the  certificate  of  pur- 
chase, notice  of  such  deposit  for 
redemption*  Suoh  notice,  given  as  here- 
in provided,  shall  stop  payment  to  the 
purchaser,  his  heirs  or  assigns,  of 
any  further  interest  or  penalty.  In 
case  the  party  purchasing  said  land, 
his  heirs  or  assigns,  fails  to  take 
a tax  deed  for  the  land  so  purchased 
within  six  months  after  the  expiration 
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of  the  two  years  next  following  the 
date  of  sale,  no  interest  shall  be 
charged  or  collected  from  the 
redemptloner  after  that  time." 

The  Act  of  1953,  pertaining  to  sale  of  delinquent  prop- 
erty for  taxes.  Is  a special  Act  for  that  purpose. 

After  the  lands  have  been  published  and  sold 
for  taxes  under  what  is  known  as  the  Jones-Munger  Act 
of  the  19  3 Legislature,  a certificate  of  purchase  is 
issued  to  the  purchaser,  then  we  think  those  lands. 
Insofar  as  being  classed  as  delinquent  lands  or  being 
on  the  "back  tax  book",  are  different  to  those  which 
have  not  been  sold.  When  a certificate  of  purchase 
is  issued  for  lands  which  were  sold  for  delinquent  taxes, 
then  the  interest  of  the  certificate  holder  enters  Into 
the  transaction  and  then  we  think  it  is  beyond  the  power 
of  the  county  court  to  compromise  these  taxes  under 
authority  of  Section  9950,  Laws  of  Mi  souri,  1933. 

Said  Section  9956a  provides  that  these  lands  may  be 
redeemed  under  certain  conditions  and  we  think  that 
that  is  the  procedure  which  the  redemptor  would  be 
required  to  follow  in  order  to  get  his  lands  released 
from  the  taxes  for  which  they  were  sold.  Irv  other 
words,  we  do  not  think  the  county  court,  under  the 
provisions  of  said  Section  9950,  would  be  authorized 
to  compromise  taxes  after  a certificate  of  purchase 
had  been  Issued  by  the  collector  for  lands  sold  for 
such  taxes. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  lands  which  have  been  sold  under  the  Jones-Ilunger 
Act,  Laws  of  Ml  souri,  1953  at  page  425,  for  delinquent 
taxes  and  for  which  a certificate  of  pur chase  is  out- 
standing, cannot  be  included  in  a compromise  settlement, 
but  that  the  owner  must  follow  the  provisions  of  said 
Section  9956a,  Laws  of  Missouri,  19.  3 at  page  437,  In 
in  order  to  relieve  his  land  from  the  lien  for  the  taxes 
sold  thereunder. 

APPROVED*  Respectfully  submitted 


W.  'J.  "gffig TYRE  W.  BURTON 

(Acting)  Attorney  General  Assistant  Attorney  General 
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ELECTIONS:  Voting  bonds  for  court  house  and  jail-  duties 

of  officers  with  respect  lo  furnishing  election 
suppl ie.s  and  compe  nsaolon  tnerefor. 

Fxenpj'  May  claim  under  both  1160  and  1163  when  - 

February  25,  1939 


Y 


Mr,  Charles  Farrell 
Sheriff  of  Oregon  County 
P,  0.  Box  442 
Alton,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
February  18th,  1939,  requesting  an  opinion  as  follows: 

"Recently  we  had  a Special  Election  to 
vote  bonds  for  a new  court  house  and 
jail.  The  law  provides  that  the  poll 
books  and  supplies  be  delivered  to  the 
judges  of  the  election  by  the  Sheriff, 
his  deputy,  or  by  the  constables  of  the 
townships,  and  a fair  compensation  be 
allowed  therefor# 

"In  this  instance  they  were  mailed  to 
some,  delivered  by  some  of  the  con- 
stables appointed  for  that  purpose  and 
deliveries  made  before  their  filing 
bonds  etc#,  and  the  county  court  has 
failed  or  refused  to  pay  any  one  for 
this  service. 

"Another  question  is  this:  Is  it  pos- 
sible for  the  head  of  a family  to  claim 
exemptions  under  section  1160,  in  part, 
and  then  under  section  1163#,  which 
seta  out  a value  of  $300,00. " 


1. 

On  the  first  question  it  is  necessary  first  to 
determine  wiiat  duties  are  placed  on  the  various  officers 
with  respect  to  bond  elections  and  tlieir  compensation  as 
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allowed  by  statute. 

Article  5,  Chapter  15,  F.  S.  Missouri,  1929, 
pertains  to  elections  to  vote  bonds  for  the  construction 
of  a court  house  and  jail. 

Section  2908  of  this  article  and  chapter,  pro- 
vides that  such  bond  elections  shall  be  held  and  conduct- 
ed in  the  Earns  manner  as  elections  for  state  and  county 
officers. 


Under  the  laws  appearing  in  the  Revised  statutes 
of  Missouri,  1929,  pertaining  to  elections  for  state  and 
county  officers: 

Section  10195  provides: 

"Poll  books  for  each  district  or 
election  precinct  shall  be  made  and 
furnisned  to  the  Judges  of  election 
therein,  in  the  same  manner  as  here- 
after provided  in  respect  to  poll 
books  for  each  township,  * ->  n 

This  statute  in  the  same  language  goes  back  to  E.  S. 
Missouri,  1855,  patJe  699,  section  10.  At  that  time  sec- 
tions 14  and  15  H.  S.  Missouri,  1855,  pa0e  699,  provided 
how  the  poll  books  for  each  township  were  to  oe  delivered, 
that  was,  by  the  sheriff.  Cectio IS  14  and  15  were  sub- 
sequently repealed  and  do  not  appear  in  any  subsequent 
revision  of  the  statutes > even  though  for  eighty-four 
years  the  Legislature  lias  continued  to  use  the  language 
employed  in  section  10195.  However, under  rules  of  statu- 
tory construction  sections  14  and  15,  supra,  are  as  much 
a part  of  section  10195,  supra,  as  if  copied  in  tiie  said 
section. 


In  State  v.  Williams,  237  Missouri,  178,  1.  c. 
182,  the  rule  is  stated  as  follows: 

"The  rule  of  construction  where  one 
statute  adopts  another,  is  that,  if  the 
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adopting  statute  specifically  designates 
the  t itle  or  date  of  the  statute  adopted, 
then  the  repeal  or  amendment  of  the  statute 
thus  adopted  will  not  affect  the  adopting 
statute.  ( Culver  v.  People,  161  111.  39)!! 

While  section  10195  does  not  specifically  refer 
to  the  title  and  date  of  the  enactment  of  sections  14  and 
16,  supra,  it  does  refer  to  the  same  in  such  express 
terms  that  there  can  be  no  mistake  as  to  the  acts 
meant  and  we  think  this  rule  applies  here. 

Section  10196  makes  it  the  duty  of  county  sheriffs, 
at  county  expense,  to  provide  two  ballot  boxes  for  each 
precinct,  and  leave  them  with  the  constable  of  the  town- 
ship in  which  the  precinct  is  located,  who  shall  have 
the  same  available  for  use  in  all  elections. 

Section  10212  R.  d.  Missouri,  1929,  makes  it  the 
duty  of  the  county  clerk  to  send  one  copy  of  the  election 
laws  as  furnished  by  the  secretary  of  state,  along  with 
the  poll  books  for  use  at  any  election. 

Section  10305  makes  it  the  duty  of  the  county 
clerk  to  furnish  the  ballots  to  be  voted;  these  to  be 
delivered  by  the  sheriff,  a deputy  or  constable  nwho 
shall  be  allowed  a reasonable  compensation  for  his 
services  to  be  provided  by  the  county  court.” 

Section  10307  K.  S.  Missouri,  1929,  makes  it 
the  duty  of  all  officers  whose  duty  it  is  to  designate 
polling  places,  to  provide  voting  booths  and  such  sup- 
plies which  make  for  the  voters*  convenience. 

Section  10303  R.  S.  Missouri,  1929,  requires 
the  county  clerk  to  supply  election  judges  v-rith  large 
cards  having  instructions  printed  thereon  for  the  guid- 
ance of  the  voters.  These  are  to  be  furnished  ”at  the 
same  time  and  in  the  same  manner  as  the  printed  ballots”. 

Thus  we  find  that;  the  sheriff  is  to  deliver  the 

pool  books,  copies  of  the  election  laws,  and  furnish 
ballot  boxes.  It  is  the  duty  of  the  sheriff,  a deputy 
or  constable  to  deliver  tne  ballots  and  instructions  for 
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the  eleotion.  It  Is  the  duty  of  all  officers  who  are 
authorized  to  designate  polling  places  to  provide  booths 
and  other  supplies. 

The  officers  who  designate  polling  places  are 
the  county  court  ( Sections  10189,  10190  R.  *>•  Missouri, 
1929).  If  the  court  falls  to  do  so  then  it  Is  the  sheriff’s 
duty.  (See  10191  R*  S.  Missouri,  1929). 

The  compensation  of  the  sheriff  and  constable 
for  the  performance  of  the  above  duties  is:  For  deliver- 
ing the  ballots  and  Instructions  "a  reasonable  compensa- 
tion for  his  services  to  be  provided  by  she  county .court "• 
(Section  10306  R.  S.  Missouri,  1929);  for  delivering  the 
poll  books  aiad  copy  of  election  laws  we  find  no  statutes 
providing  any  compensation;  for  furnishing  ballot  boxes, 
section  10196,  supra,  provides  it  shall  be  done  at  county 
expense;  and  for  the  county  court,  or  sheriff,  in  provid- 
ing booths  and  otner  supplies  we  find  no  statute  allowing 
compensation.  However,  section  11777  R.  6.  Missouri, 

1929,  allows  the  constable  "for  each  day  or  part  thereof 
required  in  erecting  the  booths,  taking  them  down,  and 
attending  any  election  In  his  township,  when  required  to 
do  so  by  the  Judges  of  election,  per  day  jIS.OO"* 

With  respect  to  those  duties  enjoined  on  either 
the  county  court,  sheriff  or  constable,  for  which  no 
compensation  le  allowed,  we  refer  you  to  the  case  of 
State  ex  rel  v.  Brown,  146  Mo. 401,  1*  c*  406,  where  It 
is  said: 


"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  unless  pro- 
vided for  by  statute,  and  being  solely  of 
statutory  right,  statutes  allowing  the  same 
must  be  strictly  construed.  Staue  ex  rel. 
v.  Wofford,  116  Mo*  220;  Shed  v.  Railroad, 

67  Mo.  687;  C-ammon  v.  Lafayette  Co.,  76 
Mo*  676.  In  the  case  last  cited  it  is  said: 
'The  right  of  a public  officer  to  fees  is  de- 
rived from  the  statute*  He  is  entitled  to  no 
fees  for  services  he  may  perform,  as  such  of- 
ficer, unless  the  statute  gives  It*  When 
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the  statute  fails  to  provide  a fee  for 
services  he  is  required  to  perform  as 
a public  officer,  he  uas  no  claim  upon 
the  state  for  compensation  for  such  ser- 
vices* * Yiilliams  v.  Chariton  Co*,  05 
Mo*  645." 

And,  to  the  '•ase  of  State  ex  rel  v*  Hackman, 

265  S*  W.  l.c*  535  {iio. ) where  is  is  said: 

"Failure  to  provide  a salary  or  fee 
for  a duty  imposed  upon  an  officer  by  law 
does  not  excuse  his  performance  of  such 
duty • " 

Therefore,  on  your  first  question,  it  is  our  opin- 
ion that  for  delivering  the  ballots  and  instructions,  the 
officer  upon  whom  that  duty  is  imposed  is  entitled  to  only 
such  reasonable  compensation  as  the  county  court  may  fix; 
for  delivering  the  poll  books,  copies  of  election  laws, 
and  in  providing  voting  booths,  the  officer  who  has  such 
duty  is  entitled  to  no  compensation;  that  ballot  boxes 
are  to  be  furnished  at  county  expense  and  that  the  deliv- 
ery thereof  is  an  essential  expense  to  the  furnishing  of 
said  ballot  boxes  to  be  paid  for  in  such  sums  as  the 
county  court  may  deem  reasonable.  That  the  constable  for 
erecting  the  voting  booths  and  attending  any  election  in 
his  township  when  the  election  Judges  require  his  attend- 
ance, is  entitled  to  three  dollars,  per  day*  The  officers 
aoove  concerned  are  entitled  to  the  compensation  mentioned 
and  the  county  court  should  allow  them  the  fees  if  the  of- 
ficer performed  the  services* 


11. 

Your  second  question  concerns  the  interpretation 
to  be  placed  on  sections  1160  and  1163,  R*  b.  Missouri, 
1929. 

Section  1160  R*  S*  Missouri,  1929,  sets  out  in 
eleven  parts  the  property  exempt  from  attacnment  ana  exe- 
cution when  owned  by  the  head  of  a family. 

Section  1163,  R*  S.  Missouri,  1929,  is  as  follows: 
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•Each  head  of  a family,  at  Ms  election, 
in  lieu  of  the  property  mentioned  in  t he  first 
and  second  subdivision  of  section  1160  may  se- 
lect and  hold,  exempt  from  execution,  any  other 
property,  real,  personal  or  mixed,  or  debts 
and  wages,  not  exceeding  in  value  the  amount  of 
three  hundred  dollars,  except  ten  per  cent  of 
any  debt,  income,  salary  or  wages  due  such  head 
of  a family. " 

This  latter  section  and  its  effects  on  section  1160 
has  been  considered  by  the  court  in  Mahan  v.  Scruggs,  29 
Missouri,  232,  where  it  is  held  that  the  haad  of  a family 
may  claim  exemptions  under  both  sections  when  he  does  not 
own,  or  have,  all  the  property  made  exempt  by  tne  first 
and  second  parts  of  section  1160,  3,  Missouri,  1929. 

For  example:  The  person  might  only  have  five  head  of  hogs, 
when  he  is  entitled  to  claim  ten  as  exempt.  This  deficiency 
then  could  be  made  up  by  claiming  under  section  1163,  h.  S. 
Missouri,  1929,  other  property  not  to  exceed  $300.00  in 
value. 


Therefore,  upon  your  second  question  it  is  our 
opinion  that  the  had  of  a family  may  claim  exemptions 
under  both  section  1160  and  1163  K.  S.  Missouri,  1929,  when 
the  claim  under  section  1163  R.  S.  Missouri,  1929,  is  made 
to  make  up  a deficiency  in  the  articles  made  exempt  by 
parts  one  and  two  of  section  1160,  R.  Missouri,  1929. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 

APPROVED I 


j.  *.  "MTFrrrCToi 

(Acting)  Attorney  General 
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TAXATION: 
CHAIN  STOHES: 


Section  3 of  House  Bill  No.  o4  for  the 
Sixtieth  General  Assembly  is  constitutional 


March  1,  1939 


Honorable  J.  W.  Farley 
Representative 
Platts  County 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  response  to  yours  of  the  first  request- 
ing an  opinion  from  this  department  on  the  question  of 
whether  or  not  section  3,  on  page  two,  of  House  Bill 
No.  34  is  constitutional.  Ibis  section  is  as  follows: 

"The  license  tax  for  said  business  de- 
scribed in  this  aot  levied  upon  the 
store  or  stores  operated  in  the  State 
of  Missouri  shall  be  based  on  the  num- 
ber of  stores  or  mercantile  establish- 
ments Included  under  the  same  general 
management,  supervision,  ownership  or 
control,  whether  operated  in  this  state 
or  not,  and  shall  be  fixed  and  graded 
as  follows,  to-witi 

"(1)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having  a 
total  of  not  more  than  ten  stores,  the 
annual  license  shall  be  ten  dollars 
for  each  such  store  operated  in  this 
state. 

"(2)  Upon  stores  or  meranatlle  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having  a 
total  of  more  than  ten  stores,  but  not 
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more  than  thirty-five  stores,  the 
annual  license  shall  be  fifteen  dol- 
lars for  each  such  store  operated  in 
this  state. 

"(3)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  thirty-five  stores 
but  not  more  than  fifty  stores,  the 
annual  license  shall  be  twenty  dollars 
for  each  such  store  operated  in  this 
state. 

"(4)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  hawing  a 
total  of  more  than  fifty  stores  but 
not  more  than  seventy-five  stores,  the 
annual  license  shall  be  twenty-five 
dollars  for  each  such  store  operated 
in  this  state. 

"(5)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  seventy-five 
stores  but  not  more  than  one  hundred 
stores,  the  annual  license  shall  be 
thirty  dollars  for  each  such  store 
operated  in  this  state. 

"(6)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  one  hundred  stores 
but  not  more  than  one  hundred  twenty- 
five  stores,  the  annual  license  shall 
be  fifty  dollars  for  each  such  store 
operated  in  this  state. 

”(7)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 


Hon.  J.  W.  Farley 


March  1,  1939 


belonging  to  a chain  or  group  having 
a total  of  more  than  one  hundred 
twenty-five  stores  but  not  more  than 
one  hundred  fifty  stores , the  annual 
license  shall  be  one  hundred  dollars 
for  each  such  store  operated  In  this 
state. 

"(8)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  one  hundred  fifty 
stores  but  not  more  than  one  hundred 
seventy-five  stores,  the  annual  license 
shall  be  one  hundred  fifty  dollars  for 
eaoh  such  store  operated  in  this  state. 

"(9)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  one  hundred  seventy- 
five  stores  but  not  more  than  two  hun- 
dred stores,  the  annual  license  shall 
be  two  hundred  dollars  for  each  such 
store  operated  in  this  state. 

"(10)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  two  hundred  stores, 
but  not  more  than  two  hundred  twenty-five 
stores,  the  annual  license  shall  be  two 
hundred  fifty  dollars  for  eaoh  such  store 
operated  in  this  state. 

"(11)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having  a 
total  of  more  than  two  hundred  twenty- 
five  stores  but  not  more  than  two  hun- 
dred fifty  stores,  the  annual  license 
shall  be  three  hundred  dollars  for  eaoh 
such  store  operated  in  this  state. 

"(12)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
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belonging  to  a chain  or  group  hav- 
ing a total  of  more  than  two  hundred 
fifty  store*  but  not  more  than  two 
hundred  seventy-five  stores,  the 
annual  license  shall  be  three  hundred 
fifty  dollars  for  each  such  store 
operated  In  this  ata^e. 

"(13)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  two  hundred  seventy- 
five  stores  but  not  more  than  three  hun- 
dred stores,  the  annual  license  shall  be 
four  hundred  dollars  for  each  such  store 
operated  in  this  state. 

"(14)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having  a 
total  of  more  than  three  hundred  stores 
but  not  more  than  four  hundred  stores, 
the  annual  license  shall  be  four  hundred 
fifty  dollars  for  each  such  store  operated 
in  this  state. 

"(16)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having  a 
total  of  more  than  four  hundred  stores 
but  not  more  then  five  hundred  stores, 
the  annual  license  shall  be  five  hun- 
dred dollars  for  each  suoh  store  operated 
in  this  state. 

"(16)  Upon  stores  or  mercantile  estab- 
lishments operated  in  this  state  and 
belonging  to  a chain  or  group  having 
a total  of  more  than  five  hundred  stores, 
the  annual  license  shall  be  five  hun- 
dred fifty  do  lars  for  each  such  store 
operated  in  this  stale." 
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In  your  letter  you  state  that  this  bill  Is  a copy 
from  the  chain  store  law  of  the  State  of  Louisiana.  We 
do  not  find  where  the  Missouri  courts  have  passed  on  a 
similar  act,  but  we  find  that  the  Supreme  Court  of  the 
United  States  in  the  case  of  Great  Atlantic  and  Pacific 
Tea  Company  v.  Grosjean,  301  U*  3.  410-412,  and  81  L.  ed. 
1193  held  as  follows  as  to  the  constitutionality  of  such 
an  acts 

"A  state  statute  which  imposes  a 
chain  store  tax  graduated  upon  the 
basis  of  the  number  of  stores  in- 
cluded under  the  same  general  manage- 
ment or  ownership,  whether  operated 
in  the  state  or  not,  does  not  arbi- 
trarily and  unreasonably  dJ s originate 
in  favor  of  local  as  against  national 
chains •" 

"A  state  statute  which  Imposes  a 
chain  store  tax  graduated  upon  the 
basis  of  the  number  of  stores  in- 
cluded under  the  same  general  manage- 
ment or  ownership,  whether  operated 
in  the  state  or  not,  does  not  contra- 
vene the  constitutional  requirement 
of  due  process  by  imposing  a tax  upon 
property  or  privileges  possessed  or 
enjoyed  by  the  taxpayer  beyond  the 
borders  of  the  state. * 

"In  the  exercise  of  its  police  power 
the  state  may  forbid,  as  inimical  to 
the  public  welfare,  the  prosecution 
of  a particular  type  of  business  or 
regulate  a business  in  such  manner 
as  to  abate  evils  deemed  to  arise 
from  its  pursuit." 

■Whatever  a state  may  forbid  or  regu- 
late it  may  permit  on  condition  that 
a fee  be  paid  in  return  for  the  privi- 
lege, and  such  a fee  may  be  exacted 
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to  discourage  the  prosecution  of  a 
business  or  to  adjust  competitive 
or  economic  Inequalities.” 

Since  House  Bill  No.  34  proposes  the  same  legislation 
as  the  Louisiana  Bill  which  has  been  passed  on  by  the  United 
States  Supreme  Court,  then  this  department  is  of  the  opinion 
that  the  provisions  of  the  bill  to  which  you  refer  in  your 
request  are  constitutional. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


J.  W.  'BUFF  1 NOTCH 

(Acting)  Attorney  General 
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COUNTY  COLLECTORS:  County  Collector  of  Jasper  County  may  not 

establish  and  maintain  a branch  office  at 
Joplin  under  the  provisions  of  Section 
9899  R.  S.  Mo.  1929, 


August  2,  1939 • 


Mr*  Harold  Penix 
Collector  of  Revenue 
Jasper  County 


Fi  LED 


Dear  Mr*  Penix: 


We  desire  to  acknowledge  receipt  of  your  letter  of 
June  14,  1939  requesting  an  opinion  of  this  office,  which 
is  as  follows: 


"In  regard  to  our  conversation  on  Jones* 
Punger  Law  with  Mr*  Stone)  I would  appre- 
ciate all  opinions  that  you  may  have  on 
this  subject,  especially  where  one  may 
redeem  by  paying  bid  and  subsequent  tax* 

"I  would  also  appreciate  an  opinion  on 
opening  an  office,  at  Joplin,  Missouri, 
as  this  comes  under  section  9899,  with 
the  exception  that  the  Court  House  at  Jop- 
lin is  rented  and  not  owned  by  the  County* 

"Thanking  you  for  the  courtesy  extended 
by  your  Deputy,  Mr*  Stone,  on  our  recent 
visit  to  your  office •" 


Please  find  enclosed  a group  of  opinions  rendered  by 
this  office  on  the  question  of  redemption,  one  of  which 
is  upon  the  question  as  to  what  sums  the  certificate  hol- 
der is  entitled  to  receive  in  case  of  redemption  • 


Mr.  Harold  Fenix 
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Section  9899  h.  S.  Mo.  1929  is  as  follows I 

"In  all  counties  In  tills  state  that  may 
now  or  hereafter  have  a population  of 
25*000  and  less  than  40*000*  and  in  which 
there  is  a city  of  over  15*000  population* 
more  than  ten  miles  distant  from  the  county 
seat*  and  in  which  said  city  there  is  a 
courthouse  owned  by  the  county*  and  in 
which  said  courthouse  there  is  held  regu- 
lar and  legally  established  terms  of  a 
court  of  consnon  pleas*  it  shall  be  the 
duty  of  the  collector  of  the  revenues  of 
such  county  to  maintain  in  addition  to  his 
office  at  the  county  seat  a branch  office 
in  the  courthouse  located  in  the  said  city 
of  15*000  population  or  more*  for  the  con- 
venience of  the  taxpayers  of  said  county 
living  within  the  jurisdiction  of  said 
court  of  cosmon  pleas." 

Under  the  provisions  of  the  above  statute  tnere  are  the 
following  precedent  conditions  to  the  establishment  and  main- 
tenance of  a branch  office  by  the  collector  of  any  county 
of  this  states 

1.  Counties  in  this  state  that  may  now  or  hereafter  have 
a population  of  25*000  and  less  than  40*000  and  in  which  there 
is  a city  of  more  than  15*000  population  more  than  ten  miles 
distant  from  the  county  seat. 

2.  In  which  city  there  is  a court  house  own  ed  by  the 
county. 

3.  In  which  court  house  there  is  held  regular  and  legal- 
ly established  tonne  of  a court  of  comnon  pleas. 

The  purpose  of  the  establishment  of  said  branch  office  as 
expressed  by  said  statute  is 

"for  the  convenience  of  the  taxpayers  of 
said  county  living  within  the  Jurisdic- 
tion of  said  court  of  d>mnon  pleas." 

The  laws  of  Missouri  have  provided  for  only  four  Courts 
of  Conwnon  Pleas  to— wi 1 1 Cape  Girardeau*  Hannibal*  Louisiana 
and  Sturgeon. 
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CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  the 
County  Collector  of  Jasper  County,  Missouri  may  not,  under 
the  provisions  of  Section  9899  R.  S.  Mo*  1929,  establish  and 
maintain  a branch  office  at  Joplin* 


Respectfully  submitted. 


S.  V.  MKDLING 

Assistant  Attorney  Oeneral 


APPROVED* 


irSTTITOH 

(Acting)  Attorney-General 
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^ BLIND  PENSION:  Recipient  of  a blind  pension  cannot  be  stricken 

from" the  rolls  until  he  has  been  given  reasonable 
notice  and  such  fact  certified  to  the  State  Auditor. 


July  8,  1939 


Hiss  Marie  M.  Finan 

Pension  Secretary 

Missouri  Comi  ission  for  the  Blind 

3630  Grandel  Square 

St.  Louis.  Missouri 


“filed  I 

I 


He:  Joseph  I,  Loyd  Pension 


Dear  kiss  Finan: 


This  will  acknowledge  reoeipt  of  your  request  for 
an  official  opinion  under  date  of  July  6,  1939,  which  reads 
as  follows: 


"The  above  blind  pensioner  is  employed  in 
the  Broom  Shop  in  St.  Louis,  kissouri. 

His  salary  for  the  twelve  month  period 
prior  to  March  31,  1939  amounts  to  $654.40. 

We  have  now  been  advised  by  the  Metropolitan 
Life  Insurance  Company  that  in  February, 

1939  he  received  $228.50  settlement  on  an 
insurance  policy  vhich  provided  that  in  the 
event  of  blindness  the  insured  was  to  receive 
that  amount  in  settlement  of  payment  and  a 
paid  up  policy.  Therefore,  his  income  for 
the  year  prior  to  March  31,  1939  amounts  to 
$782.90,  which  is  greater  than  the  limit  of 
$600.00  allowed  by  the  blind  pension  law. 

"We  have  advised  L'r.  Loyd  that  he  is  now 
ineligible  to  receive  the  blind  pension  and 
will  not  be  eligible  to  receive  same  until 
at  the  end  of  a twelve  month  period  during 
which  time  his  Income  is  not  greater  than 
.>600.00  or  more.  However,  we  will  appreciate 
if  you  will  advise  if  whether  or  not  in  strik- 
ing his  name  from  the  roll,  we  can  make  this 
retroactive,  that  is  can  we  at  this  time  strike 
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him  effective  as  of  March  31,  1939,  or, 
since  we  did  not  check  his  case  until 
June,  1939,  and  did  not  know  until  that 
time  that  his  income  was  in  excess  of  the 
limit  allowed  by  the  law,  and  did  not 
notify  him  until  June  24,  1939  that  he  would 
be  removed  from  the  roll,  will  it  be  neces- 
sary for  us  to  make  the  strike  effective  as 
of  June  30,  1939?" 


Unquestionably,  under  the  fact3  stated  in  your 
letter,  this  recipient  became  ineligible  when  he  received 
the  settlement  of  $228.50  from  an  insurance  policy. 

Section  8893,  R.  S.  loo.  1929,  provides  that  when 
any  person  has  an  income,  or  is  the  recipient,  of  $600.00 
or  more  per  annum  from  any  source  whatsoever,  he  is  in- 
eligible to  receive  a blind  pension.  Section  8893,  supra, 
in  part,  reads  as  follows: 

" * * * provided,  that  no  such  person 
Khali  be  entitled  to  a pension  under 
this  article  who  has  an  income,  or  is  the 
recipient,  of  six  hundred  ($000.00)  dol- 
lars or  more  per  annum  from  any  source 
whatsoever.  " 

Therefore,  as  stated  in  your  letter,  this  pensioner 
was  the  recipient  of  $782.90  for  the  twelve  months  Just  prior 
to  March  31,  1939,  and  for  this  reason  he  is  no  longer 
eligible  to  receive  a blind  pension. 

Now,  you  inquire  as  to  when  the  recipient  shall  be 
stricken  from  the  roll.  Under  Section  8896,  R.  3.  Mo.  1929, 
the  Commission  for  the  Blind  is  authorized,  upon  finding 
anyone  ineligible,  to  mail  the  recipient  reasonable  notice 
and  then  certify  such  fact  to  the  State  Auditor,  who  shall 
strike  him  from  the  roll.  Section  8896,  in  part,  reads  as 
follows: 


" * ♦ * And  whenever  it  shall  become 
known  to  the  commission  that  any  person 
whose  name  is  on  the  blind  pension  roll 
is  no  longer  qualified  to  receive  a pen- 
sion, after  reasonable  notice  mailed  to 
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such  parson  at  his  or  her  last  inown 
residence  address,  such  fact  shell  be 
certified  to  the  state  auditor  and  the 
name  of  such  person  shall  be  stricken 
from  the  blind  pension  roll.  ***** 

Therefore,  notwithstanding  the  fact  that  this 
recipient  was  ineligible  for  a short  time  while  he  was  re- 
ceiving a blind  pension,  the  statute  specifically  requires 
that  he  shall  not  be  stricken  from  the  roll  until  reasonable 
notice  has  been  given  him. 

It  is  the  opinion  of  this  department  that  this 
recipient  cannot  be  stricken  from  the  roll  until  after  the 
notice  was  mailed  on  June  24,  1939.  We  consider  from  June 
24  to  June  30,  1939,  a sufficient  time  to  constitute  reason- 
able notice.  Therefore,  this  recipient  should  be  stricken 
from  the  roll  as  of  June  30,  1939. 


Respect  ully  submitted 


AUBRii'I  B.  H--Jtf.tii.TT , Jr. 

Assistant  Attorney  General 


AHHlHR 

APPRCVIZD: 


J.  TuYlor 

(Acting)  Attorney  General 


CERTIFIED  PUBLIC  ACCOUNTANT:  A lawfully  registered  C.P.A. 

cannot  be  prosecuted  criminal- 
ly under  Section  13716,  R.  3. 
Missouri,  1929. 


Au  ust  31,  1939 


Hon.  James  P.  Finnegan 
Prosecuting  Attorney 
Municipal  Courts  Building 
St.  Louis,  Missouri 


Dear  Siri 


We  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  August  28th,  1939,  which  reads  as  follows: 


"On  October  13,  1933,  you  addressed  an  opinion 
to  Mr.  David  W.  Fltxgibbon,  who was  then  an 
Associate  Prosecuting  Attorney  in  our  office, 
relative  to  the  right  of  a Certified  Public 
Accountant  to  use  a fictitious  name.  Your 
opinion  held  that  a Certified  Public  Account- 
ant could  not  legally  use  a fictitious  name. 

With  your  opinion  I fully  agree. 

"We  have  now  the  question  relative  to  the  above 
matter,  as  to  whether  such  aocountant  or  account- 
ants using  a fictitious  name  (for  which  a regis- 
tration has  been  obtained  from  the  Secretary  of 
State),  may  be  prosecuted  as  having  violated 
Section  13716  of  R.  S.  Mo.  1929? 

"You  will  note  that  the  wording  of  the  state  is, 
’If  any  person  represents  himself:1  Here  then  is 
a situation  where  the  aocountant  does  not  false- 
ly represent  himself  to  be  a certified  public  ac- 
countant, for  the  reason  that  he  is  in  fact  a 
certified  public  accountant)  but  he  does  repre- 
sent that  the  firm  (whose  members  are  deceased 
and  whose  names  they  are  continuing  to  use)  is 
a certified  public  accountant  or  accountants. 
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"For  example,  A.  B.  and  C,  are  certified  public 
accountants,  they  are  doing  business  as  Haskin  & 
Sells,  certified  public  accountants.  Both  Haskin 
and  Sells  are  deceased.  Can  A.  g.  and  C.  be 
prosecuted  under  Sec.  13716?" 


I have  checked  the  record  of  the  Issuance  of  a 
permit  for  a fictitious  name,  under  Section  14342,  R. 

S.  Missouri,  1929,  in  reference  to  the  fictitious 
name  of  Haskin  & Sells.  I find  that  they  were  granted 
permission  to  use  the  fictitious  name  of  Haskin  & Sells 
and  the  members  applying  for  the  name  are  as  follows: 


J.  Harvey  O’Connell,  60  Crestwood  Drive 


Clave rack  Park 
Clayton,  Missouri 

20 % 

John  M.  Neumayer, 

Hotel  President 

Kansas  City,  Missouri  5# 

J.  Adrian  Padon, 

9 Woodland  Drive 

Oakvlew  Estates 
Tulsa,  Oklahoma 

10# 

Arthur  H.  Carter, 

Dublin  Road 

Greenwich,  Lonn. 

40# 

William  H.  Bell, 

30  Porter  Place 

Montclair,  N.  J. 

25# 

Their  principal  places  of  business  are  418  Olive  Street, 
St.  Louis,  Missouri,  and  Grand  Avenue  Temple,  Kansas 
City,  Missouri.  I am  presuming  that  all  of  the  above 
named  parties  are  properly  registered  C.  P.  As. 

Our  opinion  rendered  October  13th,  1938,  to  David 
W.  Fitsgibbon,  Associate  Prosecuting  Attorney,  in  the 
city  of  St.  Louis,  held  that  a person  styling  himself  as 
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a C,  P*  A*  is  a personal  privilege  granted  under  Chapter 
110  R*  S*  Missouri,  1929,  and  cannot  be  used  to  style 
non-resident  partners  or  non-resident  firms  or  Individuals. 

It  is  true  that  we  also  held  that  it  was  unlawful 
for  a firm,  or  Individual,  operating  a branch  office  in 
Missouri,  to  hold  themselves  out  as  certified  public 
accountants,  the  partners  being  certified  public  ac- 
countants of  other  states,  but  not  holding  Missouri 
degrees,  but  the  resident  partners  or  managers  being 
Missouri  certified  public  accountants*  We  also  held 
that  a firm  or  partnership  cannot  style  itself  as  cert- 
ified public  accountants  under  a lawfully  registered 
fictitious  name*  In  that  opinion  we  set  out  decisions 
in  this  state  anA  other  states  on  provisions  analagous 
to  that  of  accountancy*  We  also  set  out  cases  regard- 
ing certified  puolic  accountants  which  arose  in  other 
states*  The  question  as  to  certified  public  accountants 
has  not  been  passed  upon  in  this  state*  In  the  case 
we  set  out,  the  criminal  statutes  were  not  involved, 
but  were  mainly  on  the  question  of  revocation  of  the 
certified  public  accountant ' s registration*  The  cases 
arose  either  in  the  matter  of  the  revocation  of  the 
certified  public  accountant's  permit,  or  by  way  of 
injunction  restraining  members  of  the  board  from  re- 
voking the  registration  permits,  or  by  way  of  ouster 
proceedings  against  corporations  who  have  been  practi- 
cing accountancy,  optometry,  dentistry  and  other  profes- 
sions by  an  employee  who  is  a regularly  registered  op- 
tometrist, dentist,  accountant  or  some  other  profession* 

The  cases  cited  also  arose  by  way  of  disbarment  pro- 
ceedings against  lawyers  who  were  practicing  law  under 
a corporation  name. 

In  all  the  cases  cited  in  the  opinion  and  in  the 
holding  of  this  department  on  that  question,  we  have 
not  cited  or  cannot  find  a case  in  this  state  where  ' 
the  state  has  prosecuted  any  of  the  above  named  profes- 
sions by  way  of  a criminal  action. 

Section  13716  R*  S.  Missouri,  1929,  reads  a s fol- 
lows: 


"If  any  person  represents  himself' to  the  pub- 
lic as  having  received  a certificate  as  pro- 

I 
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vlded  In  this  chapter,  or  shall  assume  to 
practice  as  a certified  public  accountant, 
or  use  the  abbreviation  C*  P*  A*,  or  any 
similar  words  or  letters,  to  Indicate  that 
the  person  using  the  same  Is  a certified  pub- 
lic accountant,  without  having  received  such 
certified  public  accountant  certificate,  or 
without  having  received  a registration  certif- 
icate, as  provided  In  this  chapter;  or  If 
any  person  having  received  a certificate  as 
provided  In  tills  chapter,  and  having  there- 
after been  deprived  of  such  certificate  by 
revocation,  as  herein  provided,  shall  continue 
to  practice  and  hold  himself  out  as  a certi- 
fied public  accountant,  he  shall  be  deemed 
guilty  of  a misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  a sum  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dol- 
lars for  each  offense,  and  each  day  such  person 
shall  so  offend  shall  be  deemed  a separate  of- 
fense* Nothing  In  this  chapter  shall  be  con- 
strued to  prohibit  any  person  from  practicing 
as  a public  or  expert  accountant  In  this  state, 
but  said  chapter  shall  only  apply  to  such  per- 
sons as  practice  and  hold  themselves  out  to 
be  certified  public  accountants* " 


Under  the  above  section  In  order  that  there  can  be  a 
criminal  prosecution,  the  person  prosecuted  must  not 
have  a certificate  of  a certified  public  accountant 
but  uses  that  certificate  unlawfully*  According  to 
your  recent  request  you  say  that  the  members  of  the  firm 
are  certified  public  accountants,  but  that  the  names 
mentioned  In  the  fictitious  title  of  the  firm  are 
names  of  persons  who  are  now  deceased,  and  it  Is  the 
opinion  of  this  department  that  lawfully  registered 
certified  public  accountants  cannot  be  prosecuted  un- 
der Section  13716,  R.  S*  Missouri,  1989.  As  stated 
before  the  questions  under  which  we  based  our  previous 
opinion  to  David  W*  Fitsgibbon  arose  mainly  on  the 
action  of  revocation  by  the  respective  boards  who 
have  jurisdiction  and  control  over  the  respective  pro- 
fessions. 
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Section  13711  R«  S.  Missouri,  1929,  reads  as 
follows* 


"The  governor  shall,  within  thirty  days  after 
the  taking  effect  of  this  chapter,  appoint  five 
persons,  who  shall  constitute  the  ooard  of  ac- 
countancy , each  member  of  which  shall  have  been 
engaged  In  the  reputable  practice  as  a public 
accountant  for  a continuous  period  of  three 
years  Immediately  preceding  the  passage  of  this 
chapter,  one  of  which  shall  have  been  In  the 
state  of  Missouri.  The  persons  first  appointed 
shall  hold  office  for  one,  two,  three,  four  and 
five  years,  respectively.  Upon  the  expiration 
of  each  of  said  terms,  a member,  who  shall  be 
a holder  of  a certificate  Issued  under  this 
chapter,  shall  be  appointed  for  a term  of  five 
years." 


Section  13715,  H.  S.  Missouri,  1929,  reads  as  fol- 
lows* 


"The  board  may  revoke  or  cancel  the  registra- 
tion of  any  certificate  Issued  under  this  chap- 
ter for  unprofessional  conduct  of  the  holder 
or  other  sufficient  causes  Provided,  that  writ- 
ten notice  shall  have  been  mailed  to  the  holder 
of  such  certificate  at  least  twenty  days  before 
any  hearing  thereon,  stating  the  cause  of  such 
contemplated  action,  and  appointing  a day  for 
full  hearing  thereon  by  the  board}  and  provided 
further,  that  no  certificate  Issued  under  this 
chapter  shall  be  revoked  until  such  hearing 
shall  have  been  held  or  the  opportunity  for  such 
afforded  the  person  charged.  In  the  event  of 
the  revocation,  cancellation  or  suspension  of 
any  such  certificate,  the  board  shall  notify 
the  secretary  of  state  of  its  action  in  the 
premises,  and  the  secretary  of  state  snail  note 
such  order  of  the  board  upon  the  records  kept 
in  his  office." 


Under  Section  13715,  supra,  the  boarc  may  revoke 
or  cancel  the  registration  or  certificate  Issued  under 
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this  chapter  for  unprofessional  conduct  of  the  holder, 
or  other  sufficient  cause. 

In  view  of  our  opinion  heretofore  rendered  to  David 
W.  Fitaglbbon,  which  held  that  a C.  P.  A.,  registration 
Is  a personal  privilege,  and  cannot  be  used  to  style 
non-resident  partners  or  non-resident  firms,  or  Individ- 
uals, we  are  of  the  opinion  that  any  action  taken  against 
any  lawfully  registered  C.  P.  A.  In  the  State  of  Missouri, 
must  be  taken  by  way  of  the  State  Board  of  Accountancy 
In  the  matter  of  revocation  as  set  out  In  Section  13715, 
supra. 

For  your  convenience,  we  are  narein  setting  out 
the  citations  upon  which  we  based  our  opinion  to  David 
W.  Fltsglbbon,  as  hereinbefore  set  out. 


Curry  v»  Inland  Revenue  Commission,  (1921) 

2 K.  B.  332; 

j 

In  re  Elllb,  124  Fed.  l.c.  643; 

State  ex  lif.  McKlttrlck,  Attorney  General  v. 
Gate  City  Optical  Co.,  97  S.  W.  (2d)  89; 

State  ex  rfrl  Beck  v.  Goldman  Jewelry  Co., 

142  Kan.  881,  51  P.  (2d)  995,  102  A.  L.  R. 

334,  l.c.  337; 

Winslow  v.  Kansas  State  Board  of  Dental 
Examiners,  115  Kan.  450,  223  P.  308; 

In  Re  Co-operative  Law  Company,  198  N.  Y.  479, 
92  N.  E.  15,  32  L.  &•  A.  (IV.  S. ) 55,  139  Am. 
St.  Rep.  839,  19  Ann.  Cas.  879; 

In  Re  Otterness,  181  Minn.  254,  232  N.  W.  318, 
73  A.  L.  R.  1319 

State  v.  Klndy  Optical  Co.,  216  Iowa,  1157, 

243  N.  W.  332,  33c | 

Stern  v.  Flynn,  154  Mlsc.  609,  278  N.  Y.  S. 
598,  599; 
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Funk  Jewelry  Co.  v.  State  (1935),  50  P.  (2d) 

945] 

McMurdo  v.  Getter,  10  N.  E.  (2d)  139,  (Mass.)] 

People  v.  Marlowe,  (1923),  203  N.  Y.  S.  474] 

43  A.  L.  R.  1095  refers  to  Frasier  v.  Shelton, 
320  111,  253,  150  N.  a.  696,  43  A.  L.  1036J 

Henry  \>  Sta_e,  97  Tex.  crim.  Rep.  67,  260 
S.  W.  190] 

Crowe  v.  State,  97  Tex.  Crlm.  Rep.  98,  260 
S.  W.  573] 

People  v.  National  Association  C.  P.  A.,  204 
App.  Dlv.  288,  197  N.  Y.  S.  775J 

Davis  v.  Sexton,  211  App.  Dlv.  233,  207  N.  Y.  S. 
377  j 

State  v.  De  Verges  (La.),  95  So.  305,  27  A.  L. 

R.  1526] 

Lehman  v.  State  Board  of  Public  Accountancy, 

208  Ala.  185,  94  So.  94. 


CONCLUSION 


In  view  of  the  above  authorities,  it  Is  the  opinion 
of  this  department  that  lawfully  registered  certified 
public  accountants  who  are  employed  by  a corporation, 
partnership  or  firm  operating  under  a fictitious  name 
cannot  be  prosecuted  under  Section  13716  !?•  5,  Missouri, 
1929,  but  are  subject  to  having  their  registered  cer- 
tificate revoked  by  the  State  Board  of  Accountancy. 


APPROVED* 

TTITTIOT 

(Acting)  Attorney  General 


Respectfully  submitted, 

W . J.  BURKE 

Assistant  Attorney  General 
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SCHOOLS:  Public  schoolsnot  within  the  scope  of  statutes 

, requiring  fire  escapes  and  which  provide  criminal 

liability  for  failure  to  so  provide, 


September  18,  1939  s/j? 


Honorable  James  1.  Finnegan 
Prosecuting  Attorney 
City  of  st«  Louis 
st.  Louis,  Missouri 


Lear  oir: 


This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 

"I  would  appreciate  it  very  much  if 
you  would  render  me  your  opinion  on 
Sections  13757  and  13760  of  the  Re- 
vised Statutes  of  Missouri,  1929,  as 
they  affect  the  public  school  build- 
ings of  the  City  of  St.  Louis." 

Section  13757,  R.  S.  Mo.  1929,  provides  as  follows: 

"It  shall  be  the  dut;.  of  the  owner, 
proprietor,  lessee,  trustee,  or  keeper 
of  every  hotel,  boarding  and  lodging 
house,  tenement  house,  schoolhouse, 
opera  house,  theater,  music  hall, 
factory,  office  building,  except  fire- 
proof office  buildings  in  which  all 
structural  parts  are  wholly  of  brick, 
stone,  tile,  concrete,  reinforced  con- 
crete, iron,  steel  or  incombustible 
material,  and  which  are  not  used  for 
lodging  purposes  in  the  state  of 
Missouri,  and  every  building  therein 
where  people  congregate  or  which  is 
used  for  a business  place  or  for  public 
or  private  assemblages,  which  has  a 
height  of  three  or  more  stories,  to 
provide  said  structure  with  iron  or 
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steel  stair  fire  escapes  attached  to  .the 
exterior  of  said  building  and  by  stair- 
cases located  in  the  interior  of  said 
building.  The  fire  escapes  ahall  extend 
from  the  upper  story  to  the  ground, 
pavement  or  sidewalk  with  iron  or  steel 
ladder  from  the  upper  story  to  the  roof; 
Provided,  however,  that  such  fire  escapes, 
if  not  continued  to  the  round,  pavement 
or  sidewalk,  shall  be  equipped  with  a 
counter-balance  device  attachment,  appli- 
ance or  apparatus  which  shall  extend 
from  the  floor  level  of  the  second  story 
to  the  ground,  pavement  or  sidewalk. 

School  buildings,  opera  houses,  theaters 
and  church  buildings,  also  hospitals, 
blind  and  lunatic  asylums  and  seminaries, 
shall  each  have  a stair  fire  escape 
built  solid  to  the  ground.  In  no  case 
shall  a fire  escape  run  past  a window 
where  it  is  practicable  to  avoid  it.  All 
fire  escapes  required  by  this  article, 
except  as  hereinbefore  provided,  must 
be  of  the  kind  known  as  stationary  fire 
escapes,  buildings  heretofore  erected 

shall  be  made  to  conform  to  the  provisions 
of  this  article.” 

Section  13759,  R.  S.  Mo.  1929,  reads  as  follows: 

"The  number  of  fire  escapes  to  be  attached 
to  any  one  building,  as  required  in  this 
article,  shall,  when  the  building  is 
located  within  a city,  be  determined  by 
the  commissioner  or  superintendent  of 
public  buildings  within  such  city,  and  if 
there  be  no  such  officer  in  such  city,  then 
by  the  chief  of  the  fire  department  of  such 
city:  Provided,  however,  that  all  build- 
ings of  non- fireproof  construction  three 
or  more  stories  in  height,  used  for  manu- 
facturing purposes,  hotels,  dormitories, 
school,  seminaries,  hospitals  or  asylums, 
shall  have  not  less  than  one  fire  escape 
for  every  fifty  persons  or  fraction  thereof, 
for  whom  working,  sleeping  or  living  accom- 
modations are  provided  above  the  second 
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story,  and  all  public  halls  which  provide 
seating  room  above  the  first  or  ground  story, 
shall  have  such  number  of  fire  escapes  as 
shall  not  be  less  than  one  fire  escape  for 
every  one  hundred  persons,  calculated  on  the 
seating  capacity  of  the  hall,  unless  a 
different  number  is  authorized  in  writing 
by  the  commissioner,  or  superintendent  of 
buildings,  or  the  chief  of  the  fire  depart- 
ment, or  the  sheriff  of  the  county,  as  the 
case  may  be." 

Section  13760,  R.  S.  Mo.  1929,  is  as  follows: 

"all  buildings  of  three  and  not  exceeding 
four  stories  in  height,  hereafter  erected 
or  altered,  in  this  state,  which  are  used, 
or  intended  to  be  used  for  any  of  the 
purposes  mentioned  in  article  1,  chapter 
113,  R.  6.  1929,  shall  be  provided  with 
exterior  stationary  stair  fire  escapes,  or 
at  the  option  of  the  owner  may  be  provided 
with  interior  fireproof  fire  escapes,  and 
all  such  buildings,  exceeding  four  stories 
in  height  shall  be  provided  with  interior 
fireproof  fire  escapes.  -11  interior 
fire  escapes  shall  be  installed  in  fireproof 
shafts  constructed  of  brick  or  concrete, 
and  shall  extend  from  the  ground  to  the 
top  of  the  building,  with  an  exterior  entrance 
thereto  at  each  story  and  shall  have  no  open- 
ings of  any  kind  leading  to  or  from  the 
interior  of  the  building.  The  doors  on  the 
ground  floor  of  every  such  shaft  shall  open 
directly  into  a street,  alley,  yard,  or 
outer  court  or  directly  into  an  enclosed 
fireproof  corridor  or  passageway,  constructed 
of  brick  or  concrete,  and  leading  directly 
to  and  opening  into  a street,  alley,  yard 
or  outer  court,  all  buildings  coming  with- 
in the  provisions  of  this  section,  and 
not  exceeding  four  stories  in  height,  shall 
be  provided  with  such  a number  of  exterior 
stationary  stair  fire  escapes  as  are  re- 
quired by  section  13759,  R.  S.  1929:  Pro- 
vided, that  number  are  so  located  that  no 
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hundred  feet  distant  from  a fire  escape, 
or  If  such  building  be  provided  with 
Interior  fire  escapes,  there  shall  be  one 
for  every  two  hundred  persons  or  fractional 
part  thereof  for  whom  working,  sleeping 
or  living  accommodations  are  provided  for 
above  the  second  story.  There  shall  be 
a sufficient  number  of  fire  escapes,  so 
located  that  no  part  of  any  floor  space 
above  the  first  story  will  be  more  than 
one  hundred  feet  from  a fire  escape, 
whether  they  are  Interior  or  exterior  fire 
escapes." 

In  considering  statutes  In  regard  to  the  construc- 
tion of  buildings  with  respect  to  the  health  and  safety  of 
the  public,  a rule  of  strict  construction  should  be  followed, 
which  Is  best  expressed  In  29  C.  J.  260,  Section  62,  as  follows: 

"The  legislature  may  * # * * provide  for 
regulations  to  remedy  unhealthful  or  un- 
safe conditions  of  buildings  or  struc- 
tures; * * *.  These  statutes  * * * should 
be  strictly  construed  and  should  receive 
the  same  construction  whether  Involved 
In  a strictly  penal  proceeding  or  not." 

The  question  presented  In  consideration  of  the  above 
statutes  1 8 - Was  It  the  Intention  of  the  Legislature  that  these 
statutes  should  apply  to  public  school  buildings? 

It  Is  well  settled  In  Missouri  that  school  districts 
are  subdivisions  of  the  State  and  exercise  functions  of 
sovereignty.  As  was  said  In  the  case  of  City  of  Edina,  etc. 
v.  school  List,  et  al.,  306  Mo.  462,  267  S.  W.  112,  1.  c.  116: 

"Under  the  Constitution  of  1876,  the 
public  schools  have  been  intrenched  as 
a part  of  the  state  government  and  It  Is 
thoroughly  established  that  they  are  an 
arm  of  that  government  and  perform  a public 
or  governmental  function  and  not  a special 
corporate  or  administrative  duty.  They 
are  purely  public  corporations,  as  has 
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always  been  held  of  counties  In  this  state, 

"So  that  public  school  grounds  occupy  the 
same  legal  statutes  as  strictly  public 
property  as  county  courthouses,  and  are 
as  neoessary  to  the  normal  functioning 
of  the  state  government* " 

V,e  first  look  to  the  powers  and  duties  of  the  Board 
of  Education  of  the  City  of  ist.  Louis*  The  statutes  are  collected 
and  so  clearly  stated  in  the  case  of  Board  of  Education  of  the 
City  of  ^»t*  Louis  v.  City  of  St*  Louis,  267  Mo*  356,  that  we  will 
quote  at  length  therefrom*  In  that  case  It  is  saldt 

"It  was  In  obedience  to  this  constitu- 
tional mandate  that  the  act  of  1897  (as 
amended  by  the  Act  of  May  28,  1909)  under 
which  the  public  schools  of  the  City  of 
St*  Louis  have  ever  since  been  operated 
• was  enacted*  ^t  provided  that  * every  city 

in  this  State  now  having  or  which  may  here- 
after have  five  hundred  thousand  inhabi- 
tants or  over,  together  with  the  terri- 
tory now  within  its  limits,  or  which  may 
in  the  future  be  included  by  any  change  there- 
of, shall  be  and  constitute  a single  school 
district,  shall  be  a body  corporate,  and 
the  supervision  and  government  of  public 
schools  and  public  school  property  therein 
shall  be  vested  in  a board  of  twelve  members, 
to  be  called  and  known  as  the  'Board  of 
Education  of  * * * » » (R.  S.  1909,  seo. 

11030.) 

"The  powers  and  duties  of  this  board  were 
highly  specialised  in  the  act,  and  included 
the  general  and  supervising  control,  govern- 
ing and  management  of  the  public  schools, 
and  public  school  property  in  such  city; 
the  power  to  appoint  such  officers,  agents 
and  employees  as  it  may  deem  necessary  and 
proper;  to  make,  amend  and  repeal  rules 
and  by-laws  for  the  government,  regulation 
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and  management  of  the  public  schools 
and  school  property  In  such  city  and 
exercise  generally  all  powers  In  the 
administration  of  the  public  school  system 
therein}  and  have  all  the  powers  of  other 
school  districts  under  the  laws  of  the 
State  except  as  herein  provided,  Particu- 
larising further,  it  provides  for  the 
appointment  by  the  board  of  Education  of 
a commissioner  of  school  buildings  who 
'shall  be  charged  with  the  care  of  the 
public  school  buildings  of  such  city,  and 
with  the  responsibility  for  the  ventilation, 
warming,  sanitary  condition  and  proper 
repair  thereof,'  and' shall  prepare,  or 
cause  to  be  prepared,  all  specifications 
and  drawings  required,  and  shall  superin- 
tend all  the  construction  and  repair  of 
all  such  buildings, * (R.  S,  1909,  sec, 

11036.)  In  the  performance  of  these  duties 
he  was  required  to  appoint  such  assistants 
as  should  be  authorised  by  the  Board  of 
Education,  one  of  whom  ' shall  be  a trained 
and  educated  engineer,  qualified  to  design 
and  construct  the  heating,  lighting,  venti- 
lating and  sanitary  machinery  and  apparatus 
connected  with  the  public  school  buildings.' 

(K.  S.  1909,  sec.  11037. )" 

The  question  presented  in  the  Et,  Louie  Board  of 
Education  Case,  supra,  was  whether  the  City  of  Et.  Louis  could 
direct  a school  district  as  to  the  manner  in  which  its  sani- 
tary appliances  should  be  maintained.  The  court  held  that 
the  statute  gave  "the  board  of  education  plenary  power  with 
reference  to  the  construction,  maintenance  and  care  of  the 
public  school  buildings  of  the  city."  ("Plenary"  is  defined 
by  abater  as  "full,  entire,  complete,  absolute  and  unqualified,”) 
The  court  further  saidi 

"We  think  it  is  peculiarly  appropriate  that 
those  charged  with  the  custody  and  control 
of  the  pupils  while  in  the  building  should 
also  be  charged  with  the  protection  of  their 
health  while  engaged  in  their  studies.  The 
Legislature  seems  to  have  taken  this  view 
of  the  matter,  and  has,  in  our  opinion,  in 
unmistakable  terms,  placed  that  responsi- 
bility upon  the  board." 
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For  like  reasons  the  Board  of  Education  would  have 
control  over  the  safety  of  the  pupils  since  health  and  safety 
are  synonymous,  and  the  object  of  both  goes  to  the  well-being 
of  the  pupils. 

Therefore,  It  will  be  seen  that  the  Legislature 
has  vested  In  the  board  of  education  absolute  control  and 
discretion  In  the  maintenance  of  public  school  buildings  and 
has  given  them  absolute  supervision  over  the  health  and 
safety  of  the  pupils,  fte  do  not  believe  that  this  absolute 
grant  of  power  is  to  be  qualified  by  a doubtful  construction 
of  another  statute* 

Section  15758,  R,  S,  Mo,  1929,  provides  that  the 
construction  and  inspection  of  the  fire  escapes  are  to  be 
under  the  supervision  of  and  subject  to  the  approval  of  the 
commissioner  or  superintendent  of  public  buildings  within 
such  city*  l*o  hold  that  the  sections  providing  for  fire 
escapes  apply  to  public  schools,  would  take  a part  of  the 
control  of  such  school  buildings  away  from  the  board  of 
education  to  whom  It  has  been  given  absolutely,  and  place 
it  under  a municipal  of  fleer  •• 

We  would  then  have  the  anomalous  situation  of 
the  health  and  safety  of  the  pupils,  which,  of  their  very 
nature,  are  Interrelated  and  closely  connected,  being  under 
the  supervision  and  control  of  different  officers  when  It 
is  apparent  that  It  Is  necessary  for  one  body  to  have  complete 
authority  in  the  carrying  out  of  such  functions.  The  Com- 
missioner or  Superintendent  of  public  Buildings  in  the  City 
of  St,  Louis  is  a municipal  offloer  and  to  give  him  supervisory 
powers  with  respect  to  the  public  schools,  which  are  a branch 
of  the  executive  power,  would  be  clearly  opposed  to  the  estab- 
lished rule  In  this  state.'  Board  of  Education  v.  City  of 
St*  Louis,  supra. 

The  general  rule  In  regard  to  the  application  of 
general  legislation  to  state  and  political  subdivisions  Is 
best  expressed  In  59  C,  J,  1105,  and  is  as  followst 

"The  state  and  its  agencies  are  not 
to  be  considered  as  within  the  purview 
of  a statute,  however  general  and 
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comprehensive  the  language  of  such  act 
may  be,  unless  an  intention  to  include 

them  is  clearly  manifest,  as  where  they 
are  expressly  named  therein,  or  included 
by  necessary  implication.  This  general 
doctrine  applies  with  especial  force 
to  statutes  by  which  prerogatives,  rights, 
titles,  or  Interests  of  the  state  would 
be  divested  or  diminished;  or  liabilities 
Imposed  upon  it;  but  the  state  may  iiave 
the  benefit  of  general  laws,  and  the 
general  rule  has  been  declared  not  to 
apply  to  statutes  made  for  the  public  good, 
the  advancement  of  religion  and  justloe. 
and  the  prevention  of  Injury  and  wrong. 

Also  in  Morris  v.  State,  88  Okla.  189,  we  find  the 

following! 

"The  presumption  obtains  that  it  is  the 
legislative  Intent  to  exclude  the  state 
from  the  operation  of  a statute  for  the 
reason  that  the  laws  are  ordinarily  made 
for  the  government  of  citizens  and  not  the 
state.11 

This  position  is  also  sustained  by  Inhabitants  of 
Whiting  v.  Inhabitants  of  Lubeo,  121  Maine  121;  State  Highway 
Department  v.  Mitchell's  Heirs,  216  S.  W.  356. 

It  will  be  noted  that  in  Sections  13757  and  13759, 
supra,  that  only  "school  houses,"  "school  buildings,"  and 
"school"  are  included  within  the  requirement  of  the  statute. 
Applying  the  above  rule  that  legislation  does  not  Include 
state  subdivisions  unless  specifically  made  so,  the  Legislature 
did  not  expressly  Include  therein  public  schools  or  public 
school  buildings.  When  constitutional  provisions  and  statutes 
have  been  Intended  to  apply  to  public  school  or  public  school 
buildings,  they  have  expressly  so  stated.  Sections  1,  2,  3, 

4,  6,  7,  8 and  9 of  article  XI,  of  the  Constitution  of  Missouri, 
specifically  designate  "public  schools. " 

Sections  13757  and  13760,  as  stated  in  your  letter 
of  request,  are  found  in  article  1,  Chapter  113,  R.  •>.  Mo, 

1929,  which  chapter  deals  with  public  safety.  Section  13769, 
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which  Is  found  In  article  2 of  Chapter  113,  provides  for  the 
hanging  of  doors  In  certain  buildings.  It  states, 

"All  the  door 8 for  Ingress  and  egress 
to  and  from  all  public  schoolhouses 
and  all  other  public  buildings,  and 
also  of  all  theaters,  assembly  rooms, 
halls,  churches,  factories  with  more 
than  twenty  employes,  ana  of  all  other 
buildings  or  places  of  publlo  resort 
whatever,  where  people  are  wont  to 
assemble,  * * *" 

shall  be  so  hung  so  as  to  open  outwardly.  Ihe  Legislature  In 
this  section  specifically  lnoludes  public  school  houses  In  Its 
provisions  as  to  doors  but  in  the  prior  section  as  to  fire 
escapes  it  only  says  "schoolhouses." 

therefore,  since  a political  subdivision  Is  not  to 
be  Included  within  the  scope  of  a statute  by  Inference  but 
must  be  specifically  brought  within  the  purview,  and  since  the 
Legislature  In  the  very  same  chapter  has  In  a different  statute 
expressly  included  "public  sohoolhouses,”  we  believe  that 
"school"  and  "school  building"  in  Sections  13757  and  13760  do 
not  Include  public  schools  or  public  school  buildings.  We  are 
further  strengthened  in  this  contention  by  a reference  to 
Section  9208,  R.  S.  Mo.  1929,  which  deals  with  contagious 
diseases  among  pupils  and  which  Is  a measure  for  the  protection 
of  children  attending  schools,  it  provides  In  part  as  follows: 

"it  shall  be  unlawful  for  any  child  to 
attend  any  of  the  public  schools  of  this 
state  while  afflicted  with  any  contagious 
or  infectious  disease,  ****«•*." 

It  will  be  noted  that  courthouses,  which  are  the  most 
public  of  all  buildings,  and  where  large  numbers  of  citizens 
frequently  congregate,  where  courts  of  Justice  are  held  and 
where  valuable  records  are  kept,  are  conspicuously  absent  from 
the  statute,  which  confirms  our  belief  that  only  privately 
owned  public  buildings  were  intended  to  be  regulated. 

Furthermore,  the  wording  and  scope  of  the  statute  pro- 
viding a penalty  for  failure  to  comply  with  the  fire  escape 
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statute  indicates  that  public  school  buildings  were  not 
included  within  its  provisions,  Section  13761,  R,  3,  Mo, 

1929,  provides  as  follows: 

"The  owner,  proprietor,  lessee  or  manager 
of  a building  which,  under  the  terms  of 
this  article,  is  required  to  have  one  or 
more  fire  escapes,  who  shall  neglect  or 
refuse  for  tne  period  of  sixty  days 
after  this  article  takes  effect  to  com- 
ply with  its  provisions,  shall  be  deemed 
guilty  of  a misdemeanor,  and  on  convic- 
tion shall  be  fined  not  les3  than  fifty 
nor  more  than  two  hundred  dollars,  or  by 
ijrg>ri sonment  in  the  county  or  city  jail 
not  more  than  three  months,  or  by  both 
fine  and  imprisonment,  and  each  day  shall 
be  deemed  a separate  offense,” 

It  will  be  noted  that  this  section  uses  the  words 
"owner,  proprietor,  lessee  or  manager"  and  does  not  include 
the  Board  of  Education  or  the  Commissioner  of  School  Buildings 
which  were  established  long  prior  to  the  enactment  of  Section 
13761,  such  failure  is  apparent  proof  that  the  Legislature 
did  not  intend  the  section  to  apply  to  the  school  buildings 
in  the  City  of  st,  Louis, 

This  is  strengthened  by  a reference  to  Section  13770, 
which  provides  the  penalty  for  failure  to  hang  doors  on  public 
school  houses  in  the  manner  set  out  above.  This  penalty  see- 
tlon  is  more  specific  and  uses  the  words  "architect,  superin- 
tendent or  other  person  or  persons  or  body  corporate,  who  may 
have  charge  of  the  erection,  or  may  have  the  control  or  custody 
of  any  of  the  said  buildings"  thereby  manifesting  a clear 
intent  to  include  school  districts,  which  are  bodies  corporate. 

It  is  a well  established  principle  of  law  that 
sohool  officers  are  presumed  to  do  their  duty,  Lohool  officers, 
intent  on  the  public  good,  having  the  entire  resources  of  the 
school  district  at  their  disposal,  would  use  all  means  within 
their  power  to  construct  the  buildings  which  are  to  house  children 
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of  the  district  as  safely  as  they  know  how.  The  reason  for 
compelling  a private  individual  to  add  these  safety  devices 
does  not  exist  in  the  case  of  a school  district*  A private 
individual  is  intent  primarily  with  the  pecuniary  gain  or 
saving  which  enures  from  his  possession  of  a building*  A 
private  school  carried  on  for  profit  might  neglect  to  pro- 
vide adequate  safety  facilities  for  its  pupils  due  to  the 
expense  of  construction* 

At  this  point  several  final  questions  present  them- 
selves* assuming  that  the  statutes  did  apply  to  public  school 
hov;  could  the  Board  of  Education  avail  itself  of  additional 
funds  to  construct  fire  escapes, if  no  surplus  was  on  hand, 
except  by  vote  of  the  entire  district?  Furthermore,  if  five 
of  the  twelve  members  voted  to  install  fire  escapes  but  were 
overruled  by  the  majority  vote  of  seven,  they,  too,  would  be 
guilty  of  a crime*  Also,  since  the  statute  makes  each  day  in 
which  there  is  a failure  to  comply,  a separate  offense,  a 
person  el- cted  to  the  Board  of  Education,  upon  learning  of 
the  violation  of  the  law  his  first  day  in  office,  could  resign 
but  would  still  be  criminally  liable*  We  do  not  believe  that 
the  Legislature  intended  such  injustices  should  be  perpetrated 
under  the  guise  of  promoting  public  safety* 


Conclusion 

It  is,  therefore,  the  opinion  of  this  Department 
that  sections  13767  and  13760,  R.  S*  Mo.  1929,  do  not  apply  to 
the  public  schools  of  the  City  of  St.  Louis. 


Respectfully  submitted, 

ARTHUR  0* KEEFE 
assistant  Attorney- General 

ROBERT  L.  HYDER 
Assistant  Attorney- General 

APPROVED: 

KSTTEEmCT 

Attorney-General 
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MOTOR  VEHICLES:  It  is  an  offense  to  operate  motor  vehicles  as 

chauffeur  without  a chauffeur's  license. 


September  22,  1959 


Honorable  James  P.  Finnegan 
Prosecuting  Attorney 
City  of  St.  Louis 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Lear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
September  7,  leoW,  enclosing  a form  information,  and 
asking  our  opinion  on  the  following  questions: 

(1)  Is  it  an  offense  to  operate  a commercial 
vehicle  or  automobile  without  first  having 
obtained  a chauffeur’s  license? 

(2)  ill  a demurrer  lie  to  the  enclosed  "nforma- 
tion? 

We  take  ycur  second  question  to  mean,  will  a demurrer 
lie  on  the  ground  that  the  information  states  no  offense 
known  to  the  law,  rather  than  ask  ng  our  opinion  on  the 
phraseology  there  used,  or  necessary  technical  allegations. 
This  understanding  of  said  question  makes  one  conclusion 
answer  both. 

Section  7759  R.  S.  Mo.  1929,  defines  "chauffeur"  as: 


"An  operator  (a)  who  operates  a motor 
vehicle  in  the  transportation  of  persons 
or  property,  and  who  receives  compensa- 
tion for  such  service  in  wages,  salary, 
commission  or  fare,  or  (b)  who  as  owner 
or  employee  operates  a motor  vehicle 
'carrying  passengers  or  property  for  hire." 
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Said  section  defines  "commercial  motor  vehicle"  as: 


"A  motor  vehicle  designed  or  regularly 
used  in  carrying  (a)  freight  or  merchan- 
dise, or  (b)  more  than  eight  passengers," 


Section  7766  R,  S,  Mo,  1929,  provides  that  every  person 
desiring  to  operate  a motor  vehicle  as  a chauffeur  shall  make 
a certain  application  to  the  commissioner  of  motor  vehicles 
and  if  found  of  good  character  and  competent,  the  commissioner, 
upon  payment  of  a fee,  shall  assign  the  applicant  a number 
and  issue  to  him  a chauffeur' s license, 

Seotion  77R6,  R,  S,  Mo,  1929,  after  fixing  penalties 
for  certain  offenses,  none  of  which  affect  the  instant 
question,  provides: 


"Any  person  who  violates  any  of  the  other 
provisions  of  this  article  shall  upon 
conviction  thereof,  be  punished  by  a fine 
of  not  less  than  five  dollars  (vb,00)  or 
more  than  five  hundred  dollars  (v600,00) 
or  by  imprisonment  in  the  county  Jail 
for  a term  not  exceeding  two  years,  or 
by  both  such  fine  and  imprisonment," 


We  have  carefully  examined  all  parts  of  Article  1, 
Chapter  41,  R,  S,  Mo,  1929,  and  find  no  express  provision 
therein  to  the  effect  that  "no  person  shall  operate  a 
com  eroial  vehicle  without  first  obtaining  a chauffeur's 
license".  The  substance  of  the  above  sections  is  that 
a person  desiring  to  operate  a motor  vehicle  as  a chauffeur 
shall  make  application  for  and  obtain  a license  as  such, 
but  there  is  no  provision  expressly  prohibiting  the  opera- 
tion of  a cossnercial  vehicle  unless  the  operator  has  a 
chauffeur's  license,  Neither  is  there  any  provision  ex- 
pressly stating  the  consequences  if  a person  does  operate 
a commercial  vehicle  without  first  obtaining  a license  as 
a chauffeur . 

A rule  which  must  be  observed  in  reaching  our  ccnclu- 
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sion  appears  in  State  v.  Huber  263  S.  ¥/.  l.c.  96  (Mo.  Sup.) 
where  it  is  said,  "criminal  statutes  are  to  be  construed 
strictly;  liberally  in  favor  of  the  defendant,  and  strictly 
against  the  state,  both  as  to  the  charge  and  the  proof. 

No  one  is  to  be  made  subject  to  such  statutes  by  implica- 
tion. Where  one  class  of  persons  is  designated  as  subject 
to  its  penalties  all  others  not  mentioned  are  exonerated. 
(Cases  cited).  Such  statutes  are  not  to  be  Extended  or 
enlarged  by  judicial  construction,  so  as  to  embrace  offenses 
or  persons  not  plainly  (written)  within  their  terms'.  'The 
reason  of  the  rule  is  found  in  the  tenderness  of  the  law 
for  Individuals,  and  on  the  plain  principle  that  the  power 
of  punishment  is  vested  in  the  Legislature,  and  not  in  the 
Judicial  department.'"  Further  it  appears,  "this  rule 
affords  no  warrant  for  a construction  out  of  harmony  with 
the  manifest  purpose  and  intent  of  the  statute."  (State 
v.  Schwartsman  Service  40  S.  W.  (2nd)  l.c.  480  Mo.  App). 

An  offense  or  crime  is  "an  act  committed,  or  omitted, 
in  violation  of  a public  law  either  forbidding  or  command- 
ing it."  (16  C.J.  Sec.  2,  p.  50).  In  the  Instant  case, 
we  have  a law  cootianding  that  a chauffeur' s license  be 
obtained  if  a person  desires  to  operate  a motor  vehicle 
as  a chauffeur  and  a law  providing  a penalty  for  violation 
of  any  provision  of  the  act.  It  therefore  seems  the  failure 
to  obey  the  com!  and  to  obtain  a chauffeur’s  license  is 
comprehended  within  the  penalty  for  any  violation  of  the 
act.  While  it  Is  true  there  is  no  expr ess  provision  pro- 
hibiting the  operation  of  a motor  vehicle  as  a chauffeur 
without  a chauffeur's  license,  the  penalty  provided  im- 
plies the  prohibition.  In  Wood  v.  Krepps  143  P.  l.c.  692 
(Cal.)  it  is  stated! 


"The  general  doctrine  now  well  settled 
by  the  authorities  is  that  when  the  object 
of  the  statute  * - st  in  requiring  a 
license  for  the  privilege  of  carrying  on 
a certain  business  is  to  prevent  improper 
persons  from  engaging  in  that  particular  business 
or  Is  for  the  purpose  of  regulating  it 
for  the  protection  of  public  morals,  health 
or  police,  the  imposition  of  the  penalty 
amounts  to  a prohibition  against  doing 
the  business  without  a license, 
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Section  77 65,  supra,  requires  the  commissioner  to 
find  the  applicant  for  a chauffeur's  license  to  be  com- 
petent. Thus,  one  purpose  of  the  license  is  to  prevent 
improper  persons  from  acting  as  chauffeurs.  It  has  been 
repeatedly  held  that  our  laws  regulating  operation  and  use 
of  motor  vehicles  on  public  highways  are  police  regula- 
tions enacted  by  the  state  under  Its  police  powers  for 
the  safety  of  its  citizens.  (State  ex  rel  v.  Conn.  268 
S.  W.  87,  90  (Ho  Sup);  Platner  v.  Bourne  276  S.  W.  590, 

591  (Mo  App);  McGill  v.  City  of  St*  Joseph  38  S.  W.  (2nd) 
725,  729  (Mo  App);  State  v.  Swagerty  203  Mo.  617,  524). 

Thus,  another  purpose  of  the  license  is  protection  and 
safety  for  the  public. 

As  reviewed  In  the  foregoing  paragraph,  it  la  clear 
that  the  laws  of  this  state  come  within  the  general  doctrine 
expressed  in  the  Wood  case,  supra,  and  that  the  terms  of 
Section  7786,  supra,  impliedly  prohibit  the  operation  of 
a motor  vehicle  in  this  state  as  a chauffeur  without  first 
obtaining  a chauffeur's  license.  While  It  Is  true  this 
construction  makes  a criminal  statute  apply  to  one  by 
implication,  as  pointed  out  above  such  rule  will  not  st:rve 
to  defeat  the  "manifest  purpose  and  intent"  of  the  legis- 
lature • 

Whether  the  penalty  attaches  for  failure  to  obey 
the  command  to  obtain,  or  for  operating  the  motor  vehicle 
as  a chauffeur  without  a license  need  not  be  determined. 
Under  either  construction  it  is  an  offense. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  it  Is  cm  offense 
against  the  laws  of  this  state  to  operate  a commercial 
motor  vehicle  as  a chauffeur  without  first  obtaining  a 
chauffeur's  license. 

Respectfully  submitted. 


APPROVED:  LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

i/V. " J7  BUiUKE 

(Acting)  Attorney  General  LLBtRT 
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TRADE-MARKS:  The  use  of  the  word  "Blind-Kiaf 1*  by  Mis- 

XNFRINGEMENTS : souri  residents  not  an  infringement  on  the 

trade  name  "Blindcraft"  adopted  by  residents 
of  the  State  of  California.  


December  15,  1959 


Missouri  Commission  for  the  Blind 
105  State  Capitol 
Jefferson  City,  Missouri 


Attention: 

Acting  , jcecutive  Director 


Gentlemen: 


ThiB  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  whether  or  not  the  use  of  the  trade-mark 
"Blind- Kraft"  by  the  assignee  of  the  Missouri  Commission 
for  the  Blind  is  an  infringement  on  the  trade-mark  of 
the  name  "Blindcraft"  used  by  the  San  Francisco  Associ- 
ation for  the  Blind*  You  also  state  in  your  request 
that  wi  lie  the  Missor.ri  Commission  for  the  Blind  was 
using  the  trade-mark  "Blind- Kraft"  that  on  this  trade- 
mark the  great  seal  of  Missouri  was  attached*  You  ask 
the  question  that  since  the  Missouri  Commission  for  the 
Blind  has  assigned  this  trade-mark  to  the  Industrial 
Aid  for  the  Blind,  Inc.,  a St.  Louis  organization,  would 
that  organization  be  authorised  to  use  the  trade-mark 
with  the  great  seal  of  the  State  of  Missouri  attached 
thereto. 

It  appears  from  your  letter  that  the  Missouri 
Commission  for  the  Blind  registered  this  trade-mark 
on  February  25,  1957,  in  the  Office  of  the  Secretary 
of  State  of  Missouri  by  virtue  of  the  provisions  of 
Chapter  135,  Revised  Statutes  of  Missouri  1929.  The 
California  trade-mark  has  not  been  registered  in  the 
State  of  Missouri,  so  the  question  Involved  here  is 
one  of  interstate  character.  Your  correspondence 
also  indicates  that  the  San  Francisco  Association  for 
the  Blind  owns  four  registrations  registered  in  the 
United  States  Patent  Office,  and  that  they  have  used 
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the  trade-mark  since  1916. 

In  connection  with  this  opinion,  we  acknowledge 
receipt  of  the  copy  of  the  opinion  of  the  Legal  Depart- 
ment of  the  State  of  California. 

One  of  the  first  questions  to  be  considered  in 
this  matter  is  whether  or  not  the  Missouri  vonmlssion 
for  the  Blind  can  assign  this  trace-mark.  .Vs  think 
the  rule  is  stated  in  Volume  63  Corpus  Juris,  page  511, 
Section  212 x 

"Trade- marks  and  trade-names  must 
always  tell  the  truth  and  always 
tell  the  same  truth,  and  from  this 
it  follows  that  they  cannot  be 
assigned  except  for  use  in  the  3ame 
sense  as  originally  conveyed  by  the 
use  of  the  name  or  mark.  Unless 
use  by  the  assignee  will  truthfully 
indicate  the  same  origin  or  owner- 
ship of  the  same  goods  or  bus 'ness, 
the  name  or  mark  is  not  assignable." 

Since  the  Missouri  Commission's  assignee  is 
using  the  trace-rnark  in  the  same  sense  as  it  was 
originally  intended,  then  we  think  that  the  Conml salon 
may  properly  assign  Its  trade-mark. 

Since  the  question  involved  here  is  a federal 
question,  we  must  look  to  the  federal  statutes  for  the 
law  that  is  applicable  hereto.  Title  Id,  Section  81, 
page  5 of  the  Uni  ed  States  Code  Annotated,  provides 
as  follows: 

"The  own  r of  a trade-mark  used  in 
commerce  with  foreign  nations,  or 
among  the  several  States,  or  with 
Indian  tribes,  provided  such  owner 
s. .all  be  domiciled  within  the  ter- 
ritory of  the  United  States,  or 
resides  in  or  is  located  in  any 
foreign  country  which,  by  treaty. 


Missouri  Commission 
for  the  Blind 


(3) 


December  15,  1939 


convention,  or  law,  affords  similar 
privileges  to  the  citizens  of  the 
United  States,  may  obtain  registration 
for  such  trade-mark  by  complying  with 
the  following  requirements*  First, 
by  filing  in  the  Patent  Office  an 
application  therefor,  in  writing, 
addressed  to  the  Commissioner  of 
Patents,  signed  by  the  applicant, 
specifying  his  name,  domicile,  lo- 
cation, and  citizenship;  the  class 
of  merchandise  and  the  particular 
description  of  goods  comprised  in 
such  class  to  which  the  trade-mark 
is  appropriated;  a statement  of  the 
mode  in  which  the  same  la  applied 
and  affixed  to  goods,  and  the  length 
of  time  during  which  the  trade-mark 
has  been  used;  a description  of  the 
trade-mark  Itself  shall  be  included, 
if  desired  by  the  applicant  or 
required  by  the  commissioner,  pro- 
vided such  description  is  of  a 
character  to  meet  the  approval  of 
the  commlsslonor.  With  this  state- 
ment shall  be  filed  a drawing  of  the 
trade-mark,  signed  by  the  applicant 
c his  attorney,  and  such  number  of 
specimens  of  the  trade-mark  as  actually 
used  as  may  be  required  by  the  Commis- 
sioner of  Patents,  Second,  by  paying 
into  the  Treasury  of  the  United  States 
the  sum  of  $15,  and  otherwise  comply- 
ing with  the  requirements  of  this  sub- 
division of  this  chapter  and  such  regu- 
lations as  may  be  prescribed  by  the 
Commissioner  of  Patents. * 

From  your  correspondence  it  appears  that  the 
Missouri  CoBBoisslon  has  not  obtained  the  federal  trade- 
mark as  provided  by  the  forego  ng  section  but  that  the 
California  Association  has.  Title  15,  Section  85,  page 
35  of  the  United  States  Code  Annotated,  provides  as  fol- 
lows: 
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"No  mark  by  hich  the  goods  of  the 
owner  of  the  mark  may  be  distinguished 
from  other  goods  of  ti  e same  class 
shall  be  refused  registration  as  a 
trade-mark  on  account  of  the  nature 
of  such  mark  unless  such  mark— 

■»■&»******* 

\ l 

■(b)  Consists  of  or  comprises  the 
flag  or  coat  of  arms  or  other  insignia 
of  the  United  Sta  es  or  any  simulation 
thereof,  or  of  any  State  or  municipal- 
ity or  of  any  foreign  nation,  ***<*■ 

It,  therefore , appears  from  this  section  that 
the  organization  which  now  holds  the  Missouri  trade- 
mark as  assignee  ther  of  would  not  be  authorized  to 
have  this  trade-mark  registered  in  the  United  States 
Patent  Office  because  it  contains  the  great  seal  of  tl  is 
State,  As  to  this  particular  part  of  your  inquiry,  we 
would,  therefore,  suggest  that  the  trade-mark  be  deleted 
to  the  extent  that  the  coat  of  arms  of  the  State  of  Mis- 
souri be  removed  therefrom. 

The  term  "Blind-Kraft"  or  "Bllndcraft"  has  a 
definite  meaning.  These  trade-mark  names  are  made  up 
from  the  words  "blind"  and  "craft"  and  to  the  average 
person  they  mean  articles  made  by  the  blind  people. 

The  word  "blind"  does  not  need  any  definition.  It  is 
known  generally  to  all  people  who  hear  it.  The  word 
"craft"  according  to  Webster* s Dictionary,  means  skill 
or  art)  a manual  art;  a trade  or  occupation  or  employ- 
ment requiring  art  or  skill.  It  is  also  defined  as  a 
suffix  denoting  art,  skill,  trade.  So  the  word  "craft" 
added  to  the  word  "blind",  according  to  the  foregoing 
definitions  would  denote  the  skill  or  trade  of  the 
blind  people  indicating  that  such  articles  were  made 
by  the  blind.  In  connection  with  this  definition,  we 
think  the  rule  announced  in  Volume  63  Corpus  Juris, 
page  364,  Section  66,  would  be  applicable  here  becai  se 
we  think  that  the  words  "Blind-Kraft"  and  "Bllndcraft" 
are  descriptive  of  the  articles  which  are  sold.  The 
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rule  in  Corpus  Juris  is  as  follows t 

"The  generic  name  of  an  article  is 
descriptive  of  such  article,  and 
therefore  cannot  be  exclusively 
appropriated  as  a trade-mark.  Bven 
words  whioh  were  not  originally  or 
of  their  own  meaning  descriptive 
terms,  but  whioh,  by  use,  association, 
and  acceptation,  have  oome  to  be  the 
generic  name  for  a particular  kind 
or  class  of  goods,  and  indicate  that 
only,  and  not  origin  or  ownership, 
are  not  valid  trade-marks.  * * * * " 

In  the  same  Volume  of  Corpus  Juris,  Section  43, 
page  346,  the  rule  is  further  a:mouncedt 

"It  is  a fundamental  rule  that  a 
term  or  mark  merely  descriptive  of 
the  subject  to  which  it  la  applied 
cannot  be  a technical  trade-mark 
or  trade-name.  Thus  no  word  or 
combination  of  words  can  be  exclu- 
sively appropriated  if  it  is  mere- 
ly descriptive  of  the  particular 
business,  or  of  the  quality,  style, 
character,  grade,  or  class  of  the 
goods,  or  if  it  merely  indicates 
the  composition  of  the  product  or 
the  ingredients  therein,  or  the 
process  of  manufacture  or  method 
of  production.  ********* 

At  Section  46,  page  351  of  the  same  Volume, 
the  requirements  of  a valid  trade-mark  are  stated  as 
followst 

"An  exclusive  trade-mark  must  con- 
slat  of  some  arbitrary  or  faneiful 
term,  figure,  or  device,  and  words 
or  phrases,  to  constitute  a trade- 
mark, must  be  used  in  a purely 
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arbitrary  or  fanciful  way  as  ap- 
plied to  the  goods  in  question. 
**«•*■«■**********#" 

The  only  similarity  of  these  two  trade-toarks 
is  in  the  sound.  It  will  be  noted  that  the  California 
trade-mark  is  composed  of  one  word  in  one  line,  while 
the  Missouri  trade-mark  is  composed  of  the  word  "Blind" 
then  under  that  word  a dash  and  the  word  "Kraft."  So 
as  far  as  these  two  trade-marks  appear  to  be  similar 
in  looks,  they  could  not  be  said  to  be  similar. 

In  63  Corpus  Juris,  page  373,  Section  76,  the 
rule  cm  similarity  of  trade-marks,  so  as  to  cause  de- 
ception, is  stated  as  follows t 

"Whether  or  not  an  imitation  which 
is  not  an  exact  copy  constitutes 
an  Infringement  depends  upon  whether 
the  resemblance  is  sufficiently  close 
to  deceive  purchasers  and  so  pass  off 
the  goods  of  one  man  as  being  those 
of  another  and,  in  considering  the 
deceptive  tendency  of  defendant's 
mark,  the  court  is  not  restricted 
to  a comparison  of  the  registered 
marks,  but  must  take  into  consider- 
ation all  the  surrounding  circum- 
stances. hhere  one  mark  could  not 
reasonably  be  mistaken  for  the  other, 
and  deception  is  improbable  or 
impossible,  there  is  no  infringe- 
ment, even  though  the  two  trade- 
marks suggest  similar  qualities 
in  the  product.  ♦**♦****■ 

The  standard  of  determining  Infringement  on  ac- 
count of  similarity  is  stated  in  the  rule  announced  in 
said  Corpus  Juris,  Section  77,  page  376,  as  followsi 

"In  determining  whether  an  alleged 
infringing  trade-mark  is  sufficient- 
ly similar  to  plaintiff's  trade-mark 
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to  be  deceptive,  and  therefore  an 
infringement,  ordinary  purchasers, 
buying  under  the  usual  conditions 
prevailing  in  the  trade,  and  giv- 
ing such  attention  as  such  pur- 
chasers usually  give  in  buying  that 
class  of  goods,  are  the  standard* 

If  such  a purchaser  would  probably 
be  deceived  into  purchasing  one 
article  thinking  it  was  the  oth^r, 
then  is  an  infringement,  otherwise 
not.  »**«•*•*■*■•**•»*•»*" 

In  connection  with  the  question  of  similarity  of 
the  trade-marks  of  the  two  associations,  we  have  examined 
the  labels  which  are  used  In  connection  with  the  Blind- 
Kraft  goods.  rihe  label  used  by  the  Missouri  Assodatlon 
is  on  an  orange  background  with  the  trade-mark  in  white 
letters.  The  labels  used  by  the  California  Association 
do  not  seem  to  have  any  standard  of  oolor.  The  distinguish- 
ing mark  of  the  trade-mark  label  used  by  the  California 
Association  Is  that  the  word  "Blind oraft"  is  In  one  line 
in  white  letters  with  a dark  background  and  with  a plant 
at  each  end  of  the  label*  So  as  far  as  the  average 
observer  Is  concerned.  It  can  be  determined  at  once  that 
the  trade-marks  ha -re  not  enough  similarity  In  looks  that 
they  could  be  mistaken  one  for  the  other* 

On  the  question  of  the  name  used  in  the  trade- 
mark being  descriptive,  Mr.  Justice  McKenna  in  Standard 
Paint  Co.  v.  Trinidad  Aahphalt  Mfg.  Co.,  55  L.  Kd.  at 
page  536,  1*  c.  540,  stated  the  rule  as  follows: 

■ * * A publi  c right  in  rubberroid 

and  a private  monopoly  of  rubberroid 
cannot  coexist.*  The  court  expressed 
tre  determined  and  settled  rule  to 
be  *that  no  one  can  appropriate  as 
a trademark  a generic  name  or  one 
descriptive  of  an  article  of  trade, 
its  qualities,  ingredients,  or 
characteristics,  or  any  sign,  word, 
or  symbol  which,  from  the  nature 
of  the  fact  it  is  used  to  signify, 
others  may  employ  with  equal  truth. » 
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For  this  cases  were  cited  and  many 
illustrations  were  given,  w ich  we 
need  not  repeat.  The  defintion  of 
a trademark  has  been  given  by  this 
court  and  the  extent  of  its  use  de- 
scribed. It  was  said  by  the  chief 
Justice,  speaking  for  the  court, 
that  ’the  term  (trademark)  has  been 
in  use  from  a very  early  date;  and, 
generally  speaking,  means  a distinctive 
mark  of  authenticity,  through  which  the 
products  of  particular  manufacturers  or 
the  vendible  commodities  of  particular 
merchants  may  be  distinguished  from 
those  of  others.  It  mc.y  consist  in 
any  symbol  or  in  any  form  of  words; 
but  as  its  office  is  to  point  out 
distinctively  the  origin  or  owner- 
ship of  the  articles  to  which  it  is 
affixed,  it  follows  that  no  sign 
or  form  of  words  can  be  appropriated 
as  a valid  trademark  which,  from 
the  nature  of  the  fact  conveyed  b- 
its  primary  meaning,  others  may 
employ  with  equal  truth,  and  with 
equal  right,  for  the  same  purpose.1 
Elgin  Nat.  Yvatoh  Co  v.  Illinois 
Watch  Case  Co.  179  U.  S.  665,  673, 

45  L.  ed.  365,  373,  21  Sup.  Ct. 

Rep.  270.  Tiler e is  no  doubt,  there- 
fore, of  the  rule,  **##***" 


In  Oakes  v.  Candy  Co.,  146  Mo.  391,  396,  the 
Supreme  Court,  in  discussing  the  requirements  of  a trade- 
mark, said  i 

"This  court  in  Liggett  & Meyers  Tobacco 
Co.  v.  Sam  Reid  Tobacco  Co.,  104  Mo. 
loc.  cit.  60,  saidt  ’The  general 
principles  of  law  concerning  trade- 
marks are  well  settled.  A person 
has  a right  to  the  exclusive  use  of 
marks,  forma  or  symbols,  appropriated 
by  him  for  the  purpose  of  pointing 
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out  the  true  origin  or  ownership  of 
the  article  manufactured  by  him.  The 
limitation  upon  this  right  is  th.  t 
such  designs  or  words  may  not  be  used 
for  the  simple  purpose  of  naming  or 
describing  the  quality  of  the  goods; 
for  to  permit  that  would  be  to  foster 
a monopoly,  while  the  great  purpose 
of  the  law  of  trade-marks  is  to 
protect  the  owner  in  the  exclusive 
use  of  hia  device  which  distinguishes 
his  product  from  other  similar  articles.' 

"The  office  of  a trace-mark  is  to  point 
out  distinctly  the  origin  or  ownership 
of  the  article  and  unless  it  does  so 
lndloate  the  ownership  or  origin, 
neither  the  person  who  has  adopted  the 
mark  or  device  can  be  injured  by  its 
appropriation  by  others,  nor  can  the 
public  be  deceived.  Canal  Co,  v. 

Clark,  13  Wall.  311. 


"As  well  said  by  Judge  DUER  in 
Fetridge  v.  Y/ells,  13  Howard's  Prac. 
loc.  cit.  387.  'When  a new  prepara- 
tion or  compound  is  offered  for  £.ale, 
a distinctive  and  specific  name  must 
necessarily  be  given  to  it.  The  name 
thus  given  to  it,  no  matter  when  or  by 
whom  Imposed,  becomes  by  use  its  proper 
appellation  and  passes  as  such  in  our 
common  language.  Hence,  all  who  have 
an  equal  right  to  manufacture  and  sell 
the  article,  have  an  equal  right  to 
designate  and  sell  it  by  its  appro- 
priate name,  the  name  by  which  it 
alone  is  distinguished  and  known, 
provided  each  person  is  careful  to 
sell  the  article  as  prepared  and  manu- 
factured by  himself  and  not  by  another. 
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When  this  caution  is  used,  there  la 
no  deception  of  which  a rival  manu- 
facturer by  whom  the  distinctive 
name  was  first  Invented  or  adopted 
oan  Justly  complain  * * * In  short, 
an  exclusive  right  to  use  on  a label 
or  other  trade-mark  the  appropriate 
name  of  a manufactured  article  exists 
only  in  those  who  have  an  exclusive 
property  in  the  article  itself •*" 

In  connection  with  your  question,  we  are  enclos- 
ing copy  of  an  opinion  dated  January  30,  1936,  written 
to  the  Honorable  Dwight  H.  Brown,  Secretary  of  State, 
by  Honorable  William  Orr  Sawyers,  holding  that  descriptive 
terms  in  English  or  foreign  languages  ax^e  not  subject  to 
registration  under  a trade-mark  law.  We  are  also  enclos- 
ing three  other  opinions  touching  on  trade-mark  law  by 
Mr.  Sawyers  to  the  Secretary  of  State,  dated  April  22, 
September  24  and  October  1,  1936,  respectively. 

In  United  States  Code  Annotated,  Title  15,  page 
94,  Section  85,  Note  137,  it  is  statedt 

"It  is  the  settled  rule  that  no 
one  can  appropriate  as  a trade- 
mark a generic  name,  or  one  de- 
scriptive of  an  article  of  trade, 
its  qualities,  ingredients,  or 
characteristics,  or  any  sign*  word, 
or  symbol  which,  from  the  nature  of 
the  fact  it  is  used  to  signify, 
others  may  employ  with  equal  truth. " 
citing  oases 

The  rule  is  further  announced  in  Drive  It  Your- 
self Co.  v.  North,  148  JIA.  609,  as  follows! 

"The  true  test  in  determining  whether 
a particular  name  or  phrase  is  de- 
scriptive is  not  whether  words  are 
exhaustively  descriptive  of  article 
deslgnat  d,  but  whether  in  themselves, 
and,  as  they  are  commonly  used  by 
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those  who  understand  their  meaning, 
they  are  reasonably  Indicative  and 
desoiiptive  of  thing  Intended." 

In  said  Title  15,  United  States  Code  Annotated, 
pages  96  and  97,  a number  of  cases  are  given  In  which 
It  was  held  that  words  were  descriptive  and  were  not 
subject  to  be  appropriated  in  trade-marks.  Some  of 
these  words  werei  "Air  brush,"  "Air-cell,"  "Ball 
bearing,"  "Be  Sure  and  Work  the  Horse,"  "Borax  Soap," 
"Breathing  Back,"  "CertJfi.ed-Perfeot  Diamonds,"  "Chicken 
of  the  Sea,"  "Desiccated  Codfish,"  "Dry  Ioe,"  etc. 

In  Franklin  Knitting  Mills,  Inc.  v.  Fashlonlt 
Sweater  Mills,  Ino.,  297  F.  at  247,  the  word  "Fashlonlt, 
as  applied  to  knitted  articles  of  clothing  as  held  de- 
scriptive and  not  a valid  trade-mark,  as  it  only  means 
"knit  In  fashion"  or  "fashionably  knit.” 

In  the  case  of  In  re  Federal  Cement  Tile  Co., 

58  F.  (2d)  457,  the  word  "featherweight"  as  a trademark 
for  use  on  concrete  roof  slabs  was  held  descriptive  and 
not  reglsterable. 

There  seems  to  be  an  exception  to  the  rule  of 
the  use  of  descriptive  words  In  a traae-iaark  and  that 
is  announced  in  Barton  v.  Rex-011  Co.,  2 F.  (2d)  402, 
and  cited  in  40  A.  L.  R.  at  424,  1.  o.  429,  whlah  rule 
Is  as  follows: 

"But  a descriptive  name,  though  not 
originally  capable  of  exclusive 
appropriation,  may,  by  use  and 
association  with  a commodity,  obtain 
a seco  ndary  signification  denoting 
th  t goods  bearing  It  come  from  one 
source,  and  thus  a superior  right  to 
Its  use  may  be  acquired  by  the  per- 
son who  first  adopted  It.  * * * * " 

Then  on  page  451,  on  the  question  of  whether  or 
not  the  words  used  In  a trade-mark  have  required  a 
secondary  meaning,  the  court  naidt 
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"*  * * This  is  a rule  of  experience 
rather  than  a rule  of  law  for  in 
most  of  the  oases  reported,  and  in 
all  cited  by  the  respondent,  the 
time  in  acquiring  a secondary  mean- 
ing figured  largely  and  in  some 
oases  exclusively  in  determining 
whether  such  meaning  had  been  ac- 
quired. Tine  is  the  usual  standard 
because  a natural  one  but  it  is  not 
the  exclusive  standard.  The  test 
of  secondary  meaning  is  whether  the 
trade-mark  has  become  broadly  known 
to  the  public  as  denoting  a product 
of  certain  origin,  therefore.  In 
looking  for  a secondary  meaning  this 
coxirt  is  controlled  by  the  fact  that 
such  a meaning  has  been  acquired  in 
the  mind  of  the  public  rather  than 
by  the  time  it  has  taken  for  that 
faot  to  become  established.  * * * " 

In  connection  with  the  trade  name  of  the  California 
Association  for  the  Blind,  even  though  they  have  had  the 
trade-mark  since  1916,  we  have  not  enough  information 
before  us  to  say  that  the  product  has  become  so  nationally 
known  that  the  "secondary  meaning"  rule  would  apply.  That 
would  depend  solely  on  the  facts  which  are  offered  In  each 
particular  case.  In  the  annotation  in  the  Barton  v.  neat- 
011  Co.  case,  supra,  page  433  of  40  A.  L.  R.,  the  rule  on 
"secondary  meaning"  as  it  is  announced  in  26  R.  C.  L. 
under  title  of  "Trademarks,"  section  61,  page  886,  Is  as 
follows  t 


"'Even  though  a word  or  a combination 
of  words  is  incapable  of  beooming  a 
valid  trade-mark,  yet  if  it  has  by  a 
sufficiently  long  and  exclusive  use 
acquired  such  a secondary  meaning  as 
to  indicate  in  the  trade  that  the 
goods  to  which  it  is  applied  are  made 
by  a particular  manufacturer,  or  are 
put  on  the  market  by  a particular 
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vendor,  its  use  by  another  on  similar 
goods  in  such  a way  as  to  be  likely 
to  deceive  purchasers  will  be  restrain- 
ed as  unfair  competition;  and  its  use, 
even  in  its  primary  meaning,  will  be 
so  limited  as  to  prevent  the  worklnc 
of  a probable  deception  by  passing 
off  the  Ooods  of  one  maker  as  those 
of  another.  And  some  oases  even  have 
referred  to  a name  which  has  aoquired 
such  a meaning,  as  in  the  case  of  a 
geographical  name,  as  a valid  trade- 
mark. *" 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  this 
department  that  the  use  of  the  trade-mark  "Blind- Kraft" 
by  the  Missouri  Association  is  not  an  infringement  on 
the  registered  trade-mark  "Blindcraft"  owned  by  the  San 
Francisco  Association  for  the  Blind  because  the  words 
"Blind- Kraft"  and  "Blindcraft"  are  descriptive  words 
and  are  not  words  which  may  be  used  and  monopolized 
by  any  individual  or  association. 

We  are  further  of  the  opinion  that  t be  Industrial 
Aid  for  the  Blind  Inc.,  in  St.  Louis,  if  it  continues 
to  use  the  label  which  the  Mi  sourl  Commission  for  the 
Blind  has  assigned  to  them,  which  purports  to  be  a 
trade-mark,  should  delete  the  trade-mark  to  the  extent 
of  removing  from  it  the  great  seal  of  the  State  of  Mis- 
souri. 

Res  eotfully  submitted. 


TTHE  W.  3U  TON 

Assistant  Attorney  hen  ;ral 

A PR3VED: 


W.  S.  

(Acting)  Attorney  General 
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COSTS:  CRIMINAL  CASES:  Prosecuting  Witness  liable  in  certain 

cases  for  costs  on  acquittal  of  de- 
fendants. Court  must  make  order  taxing 
same  against  prosecutor. 


June  7th,  1939* 


Hon,  Arkley  F*iese, 

Prosecuting  Attorney, 

Dade  County, 

Greenfield,  Missouri, 

Dear  Sir: 

We  ha\'e  your  request  for  an  opinion, 
which  in  part  is  as  follows: 

"The  Prosecuting  Attorney  (my  pre- 
decessor) filed  an  information 
against  a defendant,  charging 
him  with  disturbing  the  peace, 
the  information  was  based  upon 
an  affidavit  made  by  the  com- 
plainant, After  three  trials 
of  this  case  the  State  through 
the  Prosecuting  Attorney  entered 
a Nolle.  No  judgment  was  render- 
ed against  the  complaining  wit- 
ness for  the  costs, 

• 

"My  questions  are  as  follows: 
is  the  complaining  witness  liable 
for  these  costs  under  the  above 
conditions  without  a judgment 
having  been  rendered  against 
him?  If  he  is  not  liable,  for 
what  part,  if  any  is  the  county 
liable?  If  he,  the  complaining 
witness,  is  liable,  what  is  th* 
most  advisable  method  to  employ 
for  the  collection  of  the  same?" 
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In  the  case  outlined  by  you,  the  answer 
to  your  first  question  is  that  the  complaining  wit- 
ness is  not  liable  for  the  costs  in  the  absence  of  a 
judgment  against  him.  In  the  case  of  State  v.  Leidy, 

115  Ko,  App#  page  62,  the  court  held  that  an  execution 
could  not  issue  for  costs  unless  there  had  been  a 
judgment  for  costs  rendered. 

Aa  to  your  second  question.  Section  3828 
R.  S.  Mo.,  1929,  reads  as  follows: 

"In  all  capital  cases,  and  those 
In  which  imprisonment  in  the  peni- 
tentiary is  the  sole  punishment 
for  the  offense.  If  the  defendant 
is  acquitted,  the  costs  shall  be 
paid  by  the  state;  and  In  all  other 
trials  on  indictments  or  information. 

If  the  defendant  is  acquitted,  the 
coats  shall  be  paid  by  the  county 
in  which  the  indictment  was  found 
of  information  filed,  except  when 
the  prosecutor  shall  be  adjudged 
to  pay  them  or  It  shall  be  other- 
wise provided  by  law." 

You  will  see,  therefore,  that  the  county 
is  liable  for  costs  In  all  cases  In  which  the  de- 
fendant may  be  discharged,  exept  when  the  prose- 
cutor shall  be  adjudged  to  pay  them,  or  it  shall 
be  otherwise  provided  by  law. 

As  to  your  third  question.  Sections  3444,  3510 
and  3833  R.  S.  Mo.,  1929,  provide  for  the  liability 
of  the  prosecuting  witness  for  costs  in  the  event  the 
prosecution  fails,  also  the  case  of  State  v.  Jablousky 
169  Mo.  App.  page  238,  construes  this  provision  as  mak- 
ing it  the  duty  of  the  court  to  tax  the  costs  against 
the  prosecuting  witness.  The  case  of  State  v.  Hobbs, 
279  S.  W.  page  200,  provides  that  a Justice  of  the  Peace 
cannot  make  a nunc  pro  tunc  entry.  If,  therefore,  the 
matter  which  you  set  out  was  before  a Justice  of  the 
Peace,  he  cannot  now  enter  a judgment  for  costs  against 
the  prosecuting  witness. 


. 
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If  the  matter  was  in  the  Circuit  Court, 
it  appears  that  the  proper  procedure  would  be  to 
file  a motion  to  tax  costs,  serving  the  prosecuting 
witness  with  a notice  that  same  is  to  be  filed. 

The  ease  of  Cairo  Brewing  Co.  v.  Hogg,  125  S.  W, 
page  831,  states  that  a motion  to  tax  costs  may 
be  filed  after  the  term  at  which  the  case  was  dis- 
posed of. 


Respectfully  submitted. 


APPROVED: 


ROBERT  L.  HYDER, 

Assistant  Attorney  GenewGL 


I . TAYLOR 

(Acting)  Attorney  General 
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COUNTY  WARRANTS:  Under  section  12173,  after  lapse  of 

five  years  county  warrants  may  not  be 
paid* 


October  7,  1939 


Hon*  C*  Ci.  : remon 
Presiding  Judge 
County  Court 
Schuyler  County 
Lancaster,  Missouri 


FILED 


Dear  Sir: 


We  are  in 


receipt  of  your  request  for  an  opinion. 


dated  October  3rd,  1939,  vhich  reads  as  follows: 


"An  opinion  of  your  department  on  the  follow- 
ing matter  is  hereby  requested* 

"The  evidence  offered  in  support  of  a written 
application  filed  before  us  establishes  that 
during  the  year  of  1919  one  V.  HI  lam  H*  Lansdale 
served  as  road  overseer  in  Road  District  # 26 
in  this  county*  In  that  year,  in  payment  of 
services  duly  rendered  by  him,  the  bill  for 
which  was  duly  allowed,  the  County  Court  of 
thie  county  Issued  to  him  a warrant  in  due 
form  for  the  sum  of  ^100*00*  It  appears  that 
at  that  time  the  fund  against  which  the  war- 
rant was  drawn  was  short,  and  the  members  of 
tne  Court  orally  requested  Mr*  Lansdale  to 
hold  up  the  warrant  for  a short  time  until 
i-.Y-wh  fund  was  replenished*  The  request  was 
made  at  the  time  the  warrant  was  drawn  and 
delivered  to  Mr*  Lansdale,  and  he  agreed  to 
it*  It  further  appears  that  he  took  the 
warrant  home  without  presenting  it  for  pay- 
ment, but  after  having  duly  endorsed  it,  and 
laid  it  away  among  his  papers  where  it  was 
forgotten. 

"A  few  weeks  ago  Mr*  William  H.  Lansdale  died* 
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His  son  and  heir-at-law  has  presented  to  us 
for  payment  that  old,  original  warrant,  proper- 
ly endorsed  as  aforesaid*  With  it  the  son  has 
filed  the  aforementioned  application,  in  which 
he  freely  admits  that  collection  of  the  warrant 
is  barred  by  operation  of  the  Statutes  of  Limi- 
tation, but  in  which  he  asserts  that  the  debt 
was  lawfully  incurred,  and  that  payment  thereof 
has  never  been  made. 

"We  are  satisfied  with  the  proof  to  the  effect 
that  the  warrant  was  regularly  issued  for  a law- 
ful debt  which  has  never  been  paid,  and  which, 
morally  at  least,  constitutes  an  obligation 
against  this  County.  We  are  disposed  to  make 
payment  in  full  of  the  warrant,  provided  we  can 
lawfully  waive  the  defense  of  limitations  which 
is  available  to  ua  In  this  case  without  Incurring 
any  liability  by  reason  of  such  waiver. 

"Y.'e  might  also  point  out  that  Road  District  #26 
has  since,  by  proper  steps,  been  consolidated 
with  several  other  districts  in  this  county  into 
a new  district  now  known  as  district  # 25*  Of 
course  no  funds  remain  to  the  credit  of  the  old 
district  # 26 

"We  desire  your  opinion  on  these  two  questions 
which  are  presented  by  the  above  statement  of 
facts: 

"1st:  Can  this  Court  waive  the  defense  of  limi- 
tations now  available  to  us,  and  lawfully  make  a 
voluntary  payment  of  the  1919  warrant  at  this 
late  date,  without  incurring  any  legal  liability 
therefor? 

"2nd:  If  payment  can  lawfully  be  made  at  this 
date,  out  of  what  funds  shall  it  be  made? 


Section  12173  R.  S*  Mo.,  1929,  reads  as  follows: 


"Whenever  any  warrant  drawn  on  any  county  treasur- 
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er  shall  have  remained  in  the  possession  of 
the  county  clerk  for  five  years , unclaimed 
or  not  called  for  by  the  person  in  whose 
favor  It  shall  have  been  drawn,  or  his  or 
her  legal  representatives,  the  county  court 
shall,  by  proper  order,  entered  of  record, 
annul  and  cancel  the  same;  and  whenever  any 
such  warrant,  being  delivered,  shall  not  be 
presented  to  the  oounty  treasurer  for  pay- 
ment within  five  years  after  the  date  thereof, 
or,  being  presented  within  that  time  and  pro- 
tested for  want  of  funds  to  pay  It,  shall  not 
be  again  presented  for  payment  within  five 
years  after  funds  shall  have  been  set  apart 
for  the  payment  thereof,  such  warrant  shall 
be  barred  and  shall  not  be  paid,  nor  shall 
It  be  received  in  payment  of  any  taxes  or 
other  dues*" 


In  Wilson  v*  Knox  County,  34  S*  W*  45,  152  Mo. 

337  It  was  held  that  the  provision  of  Revised  Statutes, 
1889,  Section  3195  (now  Section  12173  R*  S.  Mo*,  1929), 
that  a county  warrant  that  shall  not  be  presented  within 
five  years,  or,  having  been  presented  and  not  paid  for 
want  of  funds,  shall  not  be  again  presented  for  five 
years,  shall  be  barred.  Is  a limitation  of  actions  on 
warrants,  as  well  as  a direction  to  the  county  officers, 
and  governs  such  actions,  to  the  exclusion  of  the  general 
statute  of  limitations*  But  Section  12173,  supra,  goes 
further  than  that*  By  its  provisions,  the  action  la 
not  only  barred,  but  also  the  debt*  Hot Ice  the  term 
used  In  that  section,  "and  shall  not  be  paid"*  The 
foregoing  term  Is  mandatory,  not  directory* 

In  State  ex  rel  Stevens  v*  Wurdeman,  246  S*  W*  189, 
295  Mo*  566,  It  Is  said: 


"Usually  the  word  'shall'  Indicates  a mandate, 
and, unless  there  are  other  things  In  a statute. 
It  Indicates  a mandatory  statute." 
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CONCLUSION 


Following  from  the  above,  it  ia  the  opinion  of 
this  Department  that  these  twenty  year  old  warrants 
cannot  be  paid.  The  answer  in  the  negative  to  the 
first  question  disposes  of  the  second. 


Respectfully  submitted. 


7/.  J.  BURKE 

Assistant  Attorney-General 


RPCWiRW 


APPROVED* 


TTTir  W."'HTKToK 

(Acting)  Attorney-General. 


LIQJJOR  CONTROL:  Upon  granting  of  permanent  injunction  under 

the  Liquor  Control  Act,  all  costs  must  be 
paid  by  the  defendant  owner  of  the  property 
or  the  defendant  in  the  cause. 


Noyember  20,  1939 


Honorable  Arkley  Frieze 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  request  for  an 
opinion  dated  NoYember  16,  1939,  which  reads  us  follows: 

"I  would  appreciate  Yery  much  an 
opinion  from  your  office  on  the  fol- 
lowing question:  In  September  1937 
the  Prosecuting  Attorney  of  this 
County  brought  an  action  to  enjoin  a 
cafe  where  beer  was  sold  on  the  ground 
that  it  constituted  a public  nuisance. 

A hearing  was  held  by  the  court  in 
November  of  that  year  and  by  the  decree 
of  the  court  a permanent  injunction  was 
ordered  against  this  place  of  business 
by  the  court.  At  the  hearing  of  this 
action  testimony  was  taken  from  wit- 
nesses for  both  the  State  and  defendants. 
Thereafter,  a cost  bill,  including  the 
costs  made  by  the  State  was  made  up  by 
the  Circuit  Clerk  and  paid  by  the  County 
Court  (the  costs  made  by  the  defendants 
of  oourse  was  not  paid).  A fee  bill  was 
issued  by  the  Clerk  prior  to  the  making 
up  of  the  cost  bill  and  a Nulla  Bona  re- 
turn made  by  the  Sheriff.  Defendants 
owned  and  lived  upon  the  premises  where 
this  cafe  was  located.  Thereafter  the 
defendants  in  the  Injunction  suit  con- 
veyed this  property  to  a third  person 
who  was  una  are  that  a Judgment  had  been 
rendered  against  the  defendants  in  the 
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injunction  act!  • *11  of  the  costs 

in  the  action  at  ated  to  #83.05.  The 
County  Court  paid  its  costs  which 
amounted  to  #60.70.  If  the  purchaser 
pays  the  defendants  costs  whioh  amount 
to  $22.35  I would  like  to  know  whether 
the  Judgment  lien  will  be  satisfied  or 
whether  the  entire  amount  could  be  col- 
lected by  an  execution  as  against  the 
premises  formerly  owned  and  oocupled  by 
the  defendants." 

From  the  facts  stated  in  the  abore  request,  I am 
presuming  that  the  trial  oourt  in  its  discretion  did  not 
adjudge  the  plaintiff  to  pay  part  of  the  costs.  It  also 
states  that  the  county  court  paid  part  of  the  costs  which 
amounted  to  $60.70,  and  I am  presuming  that  the  oounty 
court  in  paying  these  costs  was  merely  paying  obligations 
which  should  hare  been  paid  by  the  defendant. 

The  injunction  described  in  your  request  may  be 
either  a common  law  injunction  or  an  injunction  set  out 
under  Section  44-a-10,  Laws  of  Missouri,  1935,  page  283, 
whioh  partially  reads  as  follows: 

"That  an  action  to  enjoin  any  nulsanoe 
defined  in  this  act  may  be  brought  in 
the  name  of  the  State  of  Missouri  by 
the  Attorney  General  of  the  State  of 
Missouri,  or  by  any  prosecuting  attorney 
or  circuit  attorney  of  any  county  or  city 
in  the  State  of  Missouri.  Such  action 
shall  be  brought  and  tried  as  an  action 
in  equity  and  may  be  brought  in  any  oourt 
haring  Jurisdiction  to  hear  and  determine 
equity  oases.  * * *" 

According  to  your  request,  a permanent  injunotion  was  ordered 
against  this  place  of  business  and  I am  presuming  against  the 
owner  at  that  time.  Under  a permanent  Judgment  of  this 
nature,  the  costs  are  part  of  the  Judgment  and  considered  as 
a Judgment  not  only  against  the  property  but  also  against  the 
defendant. 
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Section  1242,  R.  S.  Mo.  1929,  reads  as  follows: 

"In  all  civil  actions,  or  proceedings 
of  any  kind,  the  party  prevailing 
shall  recover  his  costs  against  the 
other  party,  except  in  those  cases  in 
which  a different  provision  is  made 
by  law." 

Under  Section  44-a-10,  Laws  of  Missouri,  1935,  page 
263,  no  other  provision  is  Included  as  to  the  assessment  of 
the  costs,  and  therefore  the  judgment  for  costs  should  be 
adjudged  under  Section  1242,  supra. 

That  the  costs  are  a part  of  the  judgment  was  up- 
held in  the  case  of  Minor  v.  Garhert,  122  Mo.  App.  124,  1.  c. 
126,  where  the  court  said: 

"This  case  was  simply  a total  finding 
of  all  issues  against  the  plaintiff. 

There  was  nothing  in  the  proceeding  had 
in  the  trial  court  to  bring  into  opera- 
tion the  discretion  of  the  court  and  the 
costs  should  not  have  been  divided  be- 
tween the  parties  as  the  law  placed  the 
entire  obligation  upon  the  losing  party. 

(Hawkins  v.  Rowland,- 53  Mo.  326;  DuPont 
v.  McLaren  et  al.,  61  Ho.  511;  Turner  v. 

Johnson,  95  Ho.  452;  Bender  v.  Timmerman, 

135  Mo.  58;  Schumacher  v.  Mehlberg,  96 
Ho.  App.  596.)" 

Under  the  above  holding,  it  should  be  held  on  the 
statement  of  faots  set  out  in  your  request  that  there  is 
nothing  in  the  proceeding  to  bring  into  operation  the  dis- 
cretion of  the  court  in  assessing  the  costs  betv/een  the  State 
and  the  defendant. 

In  cases  where  part  of  the  Issues  are  found  for  the 
plaintiff  and  part  of  the  issues  are  found  for  the  defendant, 
the  court  in  its  discretion  may  allow  a judgment  for  part  of 
the  costs  against  the  plaintiff  and  for  part  of  the  costs 
against  the  defendant,  but  where  all  of  the  Issues  are  found 
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for  the  plaintiff,  the  court  would  abuse  Its  discretion  In 
allowing  some  of  the  costs  against  the  plaintiff  and  some 
of  the  oosts  against  the  defendant.  It  was  so  held  In  the 
case  of  Huggins  v.  Hill,  236  S.  W.  1054,  1.  c.  1055,  where 
the  court  said: 

"In  a separate  paragraph  the  Judg- 
ment further  provided  that — 

"'The  defendant,  Lena  G.  Hill,  shall 
reoover  from  the  plaintiff  one-half 
of  all  costs  taxed  in  this  case.' 

"It  is  from  this  part  of  the  Judgment 
that  the  appeal  is  taken. 

"In  approaching  the  question  before  us 
for  review,  we  are  fully  cognizant  of 
the  general  rule  that  in  an  equity  case 
the  allowance  of  costs  is  within  the 
discretion  of  the  trial  chancellor,  and 
will  not  be  disturbed  when  no  abuse  of 
that  discretion  has  been  shown.  We  are 
also  aware  of  the  doctrine  in  this  state 
that  where  substantial  issues  are  found 
partly  for  the  plaintiff  and  partly  for 
the  defendant,  the  trial  court  has  dis- 
cretion to  apportion  the  costs.  Bender 
v.  Limmerman,  135  No.  53,  36  3.  ’¥.  210; 

Bobb  v.  Wolff,  54  No.  App.  515;  Plant 
Seed  Co.  v.  Michel,  37  No.  App.  313; 

Schumacher  v.  Nehlberg,  96  No.  App.  596, 

70  3.  W.  910;  Kittredge  v.  Chillicothe 
L.  & B.  ass' a,  103  No.  App.  361,  77  8.  W. 

147.  However,  in  the  instant  case  an 
examination  of  the  report  of  the  referee, 
as  well  as  of  the  Judgment  rendered  there- 
on, fails  to  disclose  any  substantial 
issue  found  for  respondent. " 

You  also  state  that  since  the  time  that  the  Judgment 
was  made  permanent  the  defendant  conveyed  his  property  to  a 
third  person  who  was  unaware  that  a Judgment  had  been  rendered 
against  the  defendant  in  the  injunction  action.  Since  the  in- 
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junction  action  was  not  appealed,  and  I am  presuming  a 
Judgment  was  rendered  for  all  of  the  costs  against  the  de- 
fendant, the  costs,  being  a part  of  the  Judgment,  would  be 
a lien  against  the  property,  in  acoordanoe  with  Section 
1103,  Laifra  of  Missouri,  1935,  page  207,  which  reads  as  fol- 
lows: 

"Judgments  and  decrees  rendered  by 
the  Supreme  Court,  by  any  United  States 
Distriot  or  Circuit  Court  held  within 
this  state,  by  the  Kansas  City  Court  of 
Appeals,  the  St.  Louis  Court  of  Appeals, 
the  Springfield  Court  of  Appeals,  and 
by  any  Court  of  Record,  shall  be  liens 
on  the  real  estate  of  the  person  against 
whom  they  are  rendered,  situate  in  the 
county  for  which  or  in  whloh  the  court 
is  held." 

Tou  also  ask  if  the  lien  would  be  satisfied  by  pay- 
ment of  part  of  the  costs  accrued  by  the  defendant  in  the 
amount  of  $22.35.  As  the  judgment  lien  now  stands  in  the 
office  of  the  Clerk  of  the  Circuit  Court,  it  would  be  neces- 
sary that  the  full  amount  of  all  costs  be  paid  before  the 
lien  would  be  considered  satisfied.  All  that  is  necessary 
would  be  an  execution  on  the  property  in  the  full  amount  for 
the  reason  that  the  statute  cf  limitations  does  not  run. 

Section  1105,  R.  3.  Mo.  1929,  reads  as  follows: 

"The  lien  of  a judgment  or  decree  shall 
extend  as  well  to  the  real  estate  ac- 
quired after  the  rendition  thereof,  as 
to  that  whioh  was  owned  when  the  Judg- 
ment or  decree  was  rendered.  Such  liens 
shall  commence  on  the  day  of  the  rendi- 
tion of  the  Judgment,  and  shall  continue 
for  three  years,  subject  to  be  rewired 
as  hereinafter  prowided;  but  when  two  or 
more  Judgments  or  decrees  are  rendered 
at  the  same  term,  as  between  the  parties 
entitled  to  such  judgments  or  decrees. 
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the  lien  shall  commence  on  the  last 
day  of  the  term  at  whioh  they  are 
rendered. H 

Under  the  above  section,  the  judgment  for  oosts  on 
the  permanent  injunction  action  is  still  in  foroe  and  by 
proper  execution  can  be  oolleoted  by  the  State. 


CONCLUSION 


In  view  of  the  foregoing  authorities,  it  is  the 
opinion  of  this  department  that  upon  the  granting  of  a per- 
manent injunction  in  favor  of  the  3'oate  and  against  certain 
real  estate  end  the  owner  thereof  either  by  way  of  an  equita- 
ble common  law  injunction  or  an  Injunction  under  the  Liquor 
Control  Aot , the  judgment  for  costs  may  be  collected  by  proper 
execution  and  is  not  barred  within  a period  of  three  yeare 
from  tha  time  of  the  judgment.  It  is  further  the  opinion 
of  this  department  that  by  the  payment  of  part  of  the  judg- 
ment by  an  innocent  purchaser  of  property  upon  which  the  judg- • 
ment  for  cost3  in  the  injunction  3uit  was  a lien  will  not  re- 
lease the  full  amount  of  the  judgment  and  it  can  only  be  re- 
leased by  the  payment  of  all  of  the  costs. 


Respectfully  submitted 


i . BURKS 

Assistant  Attorney  Oeneral 


APPROVED: 


CO  ViaX  

(Acting)  Attorney  General 
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CRIMINAL  COSTS: 


The  Insolvency  act  must  he  strictly 
followed  In  order  to  obtain  a release 
on  a punishment  of  a fine  and  costs. 


V 


) 
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Mr.  A.  L«  Oates 
Prosecuting  Attorney 
Moniteau  bounty 
California,  Missouri 

Dear  Sir: 

This  department  is  In  receipt  of  your  request  for 
an  official  opinion  |which  reads  as  follows: 

"As  prose  cfuting  attorney  of  Moniteau 
County,  Missouri  I would  like  to  have 
an  official  written  opinion  on  the 
following  subject  matter. 


"Section  3859  R.  S.  1929  Provides: 

•Any  person  detained  in  prison  for  the 
nonpayment  of  any  fine  or  costs  on 
account  of  any  criminal  proceeding  may 
be  ordered  to  be  discharged  from  such 
imprisonment,  by  the  court  or  by  the 
Judge  of  the  court  having  criminal 
Jurisdiction  for  the  county  in  which 
he  may  be,  or  by  the  clerk  of  said 
court  in  vacation,  after  being  imprison- 
ed one  day  for  every  two  dollars  of 
such  fine  and  costs,  or  after  haying 
endured  twenty  days*  actual  Imprison- 
ment for  the  nonpayment  ot  costs,  if 
he  be” unable  to  pay  the  same. 


"An  individual  Is  brought  into  Justice 
court  and  he  Is  fined,  upon  a plea  of 
guilty  to  the  commission  of  a misde- 
meanor, and  the  defStt&cnt  is  unable 
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to  pay  said  fine  and  oosts  whereupon 
the  Justice  commits  him  to  Jail.  Is 
it  mandatory  that  the  Justice  give 
the  defendant  one  day  for  every  two 
dollars  of  said  fine  and  costs?  Or 
Is  it  mandatory  that  the  defendant 
be  imprisoned  twenty  days  for  costs 
regardless  of  the  amount  of  costs? 

Should  this  section  be  construed  to 
mean  that  defendant  be  imprisoned 
twenty  days  for  oosts  and  fine  regard- 
less how  small  the  fine  and  costs  be? 

"If  a defendant  is  unable  to  pay  fine 
and  costs  both  but  is  able  to  pay 
either  the  fine  or  the  costs  which 
should  he  be  permitted  to  pay  first,  the 
fine  or  the  costs.  If  the  fine  is  paid 
should  he  be  required  to  endure  twenty 
days  actual  imprisonment  for  the  costs? 

If  he  pays  the  costs  should  he  be  per- 
mitted to  serve  one  day  for  every  two 
dollars  of  the  fine?" 

In  the  latest  decision  construing  the  payment  of  a 
fine  and  costs  for  serving  of  a Jail  sentence  against  a 
defendant  who  has  been  assessed  a fine,  costs  or  Jail 
imprisonment,  the  Supreme  Court  en  banc  in  the  ease  of 
ex  Parte  Secrest,  32  S.  W.  (2d)  l.c.  1087,  said* 

"The  statute  authorizing  petitioner’s 
commitment  is  section  4070,  R.  S.  1919, 
as  follows*  ‘Whenever  any  defendant 
shall,  on  a conviction,  be  sentenced 
to  imprisonment  in  a county  Jail,  or 
to  pay  a fine,  he  shall  be  imprisoned 
until  the  sentence  is  fully  complied 
with  and  all  costs  paid,  unless  he  be 
sooner  discharged  in  the  manner  here- 
inafter provided. * 

"This  statute,  within  its  asope,  applies 
alike  to  misdemeanors  and  felonies.  It 
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is  a part  and  parcel  of  every  sentence 
to  a fine  (Ex  parte  Parker,  106  Mo, 

551,  555,  17  S.  W.  658),  and  the  Judg- 
ment was  in  substantial  compliance 
therewith.  The  manner  In  which  de- 
fendant could  *be  sooner  discharged* 
is  thus  set  forth  in  the  sections 
immediately  following: 

"Section  4071:  *Vfhen  any  person  Is 
held  In  custody  or  imprisoned  for  a 
fine  imposed  for  a criminal  offense, 
as  specified  In  the  last  section,  the 
court  In  which  the  cause  was  tried, 
or  the  judge  thereof  in  vacation,  on 
the  petition  of  the  prisoner  for  that 
purpose,  shall  sentence  him  to  imprison- 
ment for  a limited  time,  in  lieu  of  the 
fine;  and  at  the  expiration  of  such  time, 
the  prisoner  shall  be  discharged  on  the 
payment  of  costs,  or  obtaining  his  dis- 
charge in  the  manner  in  the  next  sections 
provided. * 

"Section  4072:  *Whenever  any  person  shall 
be  detained  for  the  costs  of  a criminal 
prosecution,  he  shall,  after  having  endur- 
ed twenty  days*  imprisonment  in  the  county 
jail  for  the  nonpayment  of  such  costs,  be 
permitted  to  take  the  benefit  of  the  laws 
ror  theTeTTef  of  Insolvent  persons  confined 
on  criminal  process,  on  making  appricatlon 
for  that  purpose,  and  conforming  to  the 
provisions  of  such  law,* 

"Section  4071,  supra,  provides  a method, 
and  we  are  advised  of  no  ether,  by  which 
a defendant  so  committed  may  discharge 
the  fine  apart  from  the  costs  assessed 
against  him  hy  the  same  Judgment.  He  ~ 
may  petition  “the  court  in  whlcET’  the  cause 
was  tried,  or  the  Judge  thereof  in  vacation, 
to  ' sentence  him  to  imprisonment  for  a 
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limited  time,  in  lieu  of  the  fine.* 

When  such  prison  sentence  is  served, 
he  is  entitled  to  be  discharged  on 
payment  of  costs  or  obtaining  his 
discharge  under  section  4072  and  the 
act  for  the  relief  of  insolvents  con- 
fined on  criminal  process.  To  author- 
ize a discharge,  there  must  be  a strict 
compliance  with  the  statutes  prescribing 
the  methods  by  which  it  may  be  obtained. 

15  C.  J.  Section  861,  p.  344;  Ex  parte 
Parker,  106  Mo.  651,  17  S.  77.  658;  In  re 
Curley,  34  Iowa,  184;  In  re  Dobson,  37 
Neb.  449,  55  N.  W.  1071.  Having  follow- 
ed a way  of  his  own  choosing  not  author- 
ized by  statute,  petitioner  is  not  en- 
titled to  be  discharged. 

"It  Is  ordered  that  petitioner  be  remanded." 

As  above  set  out 


Section  4070  K.  S.  Mo. 
Section  3726  R.  S.  Mo. 
Section  4071  R.  S.  Mo. 
Section  3727  R.  S.  Mo. 
Section  4072  R.  3.  Mo. 
Section  3728  R.  S.  Mo. 


1919  is  now 
1929; 

1919  is  now 
1929; 

1919  is  now 
1929. 


Section  3727,  R.  S.  Mo.  1929,  set  out  as  Section 
4071,  R.  S.  Mo.  1919,  in  the  case  of  ex  Parte  Secrest, 
supra,  is  governed  by  Section  3859,  R.  S.  Mo.  1929,  which 
reads  as  follows i 


"Any  person  detained  in  prison  for  the 
nonpayment  of  any  fine  or  costs  on 
account  of  any  criminal  proceeding  may 
be  ordered  to  be  discharged  from  such 
imprisonment,  by  the  court  or  by  the 
Judge  of  the  court  having  criminal 
Jurisdiction  for  the  county  in  which 
he  may  be,  or  by  the  clerk  of  said 
court  in  vacation,  after  being  im- 
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prisoned  one  day  for  every  two  dol- 
lars of  such  fine  and  costs,  or  after 
having  endured  twenty  days’s  actual 
Imprisonment  for  the  nonpayment  of 
costs  if  he  be  unable  to  pay  the 
same . * 

This  section  sets  out  the  manner  of  complying  with 
the  specific  time  and  amount  of  service  on  the  fine  or 
punishment  as  provided  by  Section  3727,  R.  S.  Mo*  1929. 

As  stated  in  ex  Parte  Secrest,  supra,  the  statute, 
in  regard  to  relief  of  insolvent  defendants,  must  be  strict- 
ly complied  with.  The  article  on  insolvent  defendants  is 
Article  20,  Chapter  29,  R.  S.  Mo*  1929,  and  is  too  lengthy 
to  set  out  verbatim  in  this  opinion. 

Under  the  holding  of  ex  Parte  Secrest,  supra,  the 
court  does  not  see  fit  to  separate  the  fine  or  jail  sentence 
from  the  costs.  In  other  words,  the  court  held  that  the 
prisoner  should  petition  in  accordance  with  the  Insolvency 
act  that  he  be  allowed  to  serve  the  judgment  of  sentence 
and  costs  in  accordance  with  Section  3859,  R*  S.  Mo*  1929, 
and  that  the  costs  cannot  be  separated  from  the  fine  or 
imprisonment  if  the  defendant  should  take  advantage  of 
the  insolvency  act. 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  de-  artment  that  if  an  individual  is  brought  into 
the  justice  court  and  he  is  fined  upon  a plea  of  guilty 
to  the  commission  of  a misdemeanor  and  the  defendant  is 
unable  to  pay  said  fine  and  costs,  the  justloe  upon  the 
application  of  the  defendant  in  writing  in  accordance 
with  Article  20,  which  is  the  Insolvency  act,  must  commit 
the  defendant  under  Section  3727,  R.  S*  Mo.  1929,  which 
provides  that  the  judge  shall  sentence  him  to  imprisonment 
for  a limited  time.  In  sentencing  the  defendant  to  a 
limited  time  as  set  out  in  Section  3727,  R.  S.  Mo.  1929, 
the  court,  in  estimating  the  time,  must  take  into  consider- 
ation Section  3859,  R.  S*  Mo*  1929,  which  provides  for 
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Imprisonment  for  one  day  for  every  two  dollars  ($2.00) 
of  such  fine  and  costs,  or  after  having  endured  twenty 
days'  actual  imprisonment  for  the  nonpayment  of  costs 
if  he  he  able  to  pay  the  same. 

It  is  further  the  opinion  of  this  department  that 
if  the  defendant  has  served  his  time  at  the  rate  of  one 
day  for  every  two  dollars  ($2.00),  then  the  defendant 
may  be  relieved  of  the  costs  by  twenty  days'  actual 
Imprisonment  and  the  amount  of  the  costs  does  not  determine 
this  period  of  actual  Imprisonment. 

It  is  further  the  opinion  of  this  department  that 
the  defendant,  under  the  ruling  of  ex  Parte  Seorest,  supra, 
cannot  follow  a way  of  his  own  choosing  not  authorised  by 
statute  for  his  release  and  if  he  chooses  to  file  the 
petition  under  the  insolvency  act,  he  should  be  required 
to  endure  twenty  days*  actual  imprisonment  for  the  costs 
which  is  provided  in  the  insolvency  act. 

It  is  further  the  opinion  of  this  department  that 
the  defendant  cannot  pay  the  costs  and  be  permitted  to 
serve  one  day  for  every  two  dollars  ($2.00)  of  the  fine 
but  the  statute,  on  the  insolvency  act,  must  be  strictly 
followed  which  provides  the  petition  to  be  filed  and  the 
court  to  sentence  the  defendant  and  the  fine  and  costs 
be  paid  in  accordance  with  the  insolvency  act. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


flfivfctc  y;  uwm 

(Acting)  Attorney  General 
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SHERIFF  PEES:  The  Sheriff  is  not  entitled  to  fees  for  tjrving 
subpoena  until  the  litigation  is  at  an  end.~ 


April  14,  1939. 


Honorable  R.  Homer  Gerster,  Sheriff 
St.  Clair  County 
Osceola,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  March  22nd,  which  reads  as 
follows : 


"Please  give  me  your  opinion  as  to 
Sheriffs  Fees  in  serving;  Civil  case 
such  as  Summons  where  there  has  been 
a deposit  put  up  by  the  plaintiff  to 
the  Circuit  Clerk  when  should  the 
Sheriff  be  paid  for  his  services, 
from  this  deposit. " 


The  rule  now  in  this  state  is  different  from  that  of 
Common  Law.  At  Coair.on  Law  each  party  was  required  to  pay 
for  services  rendered  at  the  time  such  services  were  per- 
formed and  the  successful  parties  recovered  the  costs  paid 
by  him  when  judgment  was  rendered.  By  statute  in  this 
state,  security  for  costs  is  required  to  protect  the  fees 
of  officers  of  the  court.  (Section  1237-1238  R.  S.  Mo. 
1929. 

In  State  ex  rel.  Dale  vs.  Ashbrook,  40  Mo.  App.  64, 

1.  c.  65-67,  In  holding  costs  are  not  paid  step  by  step 
as  demands  are  made  for  service  on  the  officer,  but  accumu- 
late until  the  litigation  is  at  an  end,  the  court  said: 

"The  contention  of  the  defendants  on 
this  appeal  is  tha£,  after  the  party, 
in  whose  favor  a Judgment  is  rendered, 
acknowledges  satisfaction  of  it,  it 
cannot  be  the  foundation  of  an  execu- 
tion, even  for  the  costs  which  are  due 
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the  officers  of  the  court.  We  do  not 
take  this  view.  At  common  law  litiga- 
tion was  not  conducted  on  the  credit 
system,  as  with  us,  but  the  plaintiff 
purchased  his  writ,  and  each  party 
paid  his  costs  step  by  step  as  the 
services  were  procured  and  as  the 
cause  proceeded.  At  the  end  of  the 
litigation  the  successful  party  re- 
covered his  costs  - that  Is,  the  costs 
which  he  had  paid  out.  The  Idea  of 
requiring  the  plaintiff  to  give 
security  for  costs  seems  to  have  been 
to  Indemnify  the  defendant  against 
the  costs  to  which  he  might  be  put 
by  the  litigation.  In  case  it  should 
turn  out  to  be  unfounded.  Accordingly, 
the  language  of  such  a rule  frequently 
was  that  the  plaintiff  be  required  to 
give  security  for  the  defendant’s  costs. 
Roberts  v.  Roberts,  6 Dowl.  556 j Anon. , 

1 Wils.  130. 

"But  with  us  the  costs  are  not  ordinarily 
paid  step  by  step,  as  each  party  demands 
of  the  proper  officer  of  the  court  the 
rendition  of  some  particular  service j but 
they  generally  accumulate  until  the  liti- 
gation is  finally  ended,  and  then  they 
are  recovered  nominally  by  the  successful 
party,  but  really  by  the  officer  of  the 
court  to  whom  they  are  due.  Trail  v. 
Somerville,  22  luo.  App.  308,  312.  Vie 
still  keep  up  the  ancient  form,  so  far 
that,  according  to  the  Judgment  entry, 
the  costs  are  recovered  by  the  success- 
ful party,  and  the  execution  runs  in  the 
same  way,  so  as  to  conform  to  the  Judg- 
ment) but  they  are  never,  in  fact,  collect- 
ed by  him,  nor  paid  over  to  him.  Accord- 
ing to  a usage  which,  it  is  believed,  has 
existed  from  the  foundation  of  our  Judi- 
cial system,  the  name  of  the  successful 
party  is  thus  used  in  the  Judgnent  and 
execution  as  the  person  in  whose  behalf 
the  costs  are  recovered  and  collected, 
but  the  real  beneficiaries  are  the 
officers  of  the  court  to  whom  they  are  due. 
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This  usage  lias  acquired  the  force  of  law. 

The  officers  of  the  court  and  the  witnesses 
are  so  entirely  the  real  beneficiaries  that 
they  can  maintain  an  action  in  their  own 
names  for  the  breach  of  an  undertaking 
given  for  the  security  of  costs  in  a liti- 
gation. Garrett  v.  Cramer.  14  Mo.  App.  401. 
The  party  in  whose  name  the  costs  are  re- 
covered is,  in  respect  of  them,  at  most  a 
trustee  of  a dry  trust-so  dry  that  he  is 
not  allowed  to  handle  any  of  the  trust  fund. 
His  name  in  the  Judgment  and  execution  is 
a mere  naked  name  of  record.  The  use  of 
it  by  the  officers  of  the  court.  In  secur- 
ing their  dues,  saddles  him  with  no 
responsibility  and  endangers  his  rights 
in  no  way.  As  this  portion  of  the  judg- 
ment nominally  recovered  by  him  belongs 
to  others,  and  not  to  him,  he  cannot  satis- 
fy it,  or  bargain  it  away  with  the  other 
party  to  the  record  without  their  consent. 

He  can  waive  his  own  rights,  but  he  can- 
not waive  the  rights  of  others." 


The  St.  Louis  Court  of  Appeals  in  Allen  Trail  vs.  Wil- 
liam Somerville;  Arba  N.  Crane,  Appellant,  22  Mo.  App.  508 
1.  c.  310-11-12-15-14,  leaves  no  doubt  as  to  the  law  in 
this  state  regarding  the  time  an  officer  of  the  court  shall 
receive  a fee  for  services  rendered.  It  holds  he  is  not 
entitled  to  his  fee  until  the  litigation  is  at  an  end. 

This  is  what  the  court  said! 

"The  question  is,  whether  in  this  state  a 
referee  has  the  power  to  withhold  his  re- 
port as  a security  for  the  payment  of  his 
compensation.  We  are  of  opinion  that  he 
has  not.  An  examination  of  the  statutes 
relating  to  referees  (Rev.  Stat.,  sects. 

3606,  3626),  shows  that  he  is,  for  the 
purposes  of  the  partloular  case,  and  with- 
in the  scope  of  the  order  of  reference, 
a judicial  officer  of  the  court  clothed 
with  large  powers.  By  section  5626,  Re- 
vised Statutes,  he  shall,  in  the  absence 
of  any  special  agreement,  receive  such 
compensation  for  his  services  as  the  court. 
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in  which  the  case  is  pending,  may  allow, 
not  exceeding  ten  dollars  per  day.  The 
statute  does  not  in  terra  say  that  such 
allowance  shall  be  taxed  aa  coats,  but 
the  inference  is  irresistible  that  it  1b 
to  be  so  taxed,  and  such  has  always  been 
the  practice,  in  the  absence  of  special 
stipulations  to  the  contrary.  By  Section 
986,  Revised  Statutes,  fif,  at  any  time 
after  the  cornmenc ament  of  any  suit  by  a 
resident  of  this  state,  he  shall  become 
non-resident,  or  in  any  case  the  court 
shall  be  satisfied  that  any  plaintiff 
is  unable  to  pay  the  costs  of  suit,  or 
that  he  is  so  unsettled  as  to  endanger 
the  officers  of  the  court  with  respect 
to  their  legal  demands,  the  court  shall, 
on  motion  of  the  defendant,  or  any 
officer  of  the  court,  rule  the  plaintiff 
on  or  before  the  day  in  such  rule  named, 
to  give  security  for  the  payment  of  the 
costs  in  such  suit,'  and  if  the  plain- 
tiff falls  to  give  security,  the  court 
may  dismiss  the  suit.  We  are  of  opinion 
that  a referee  is  an  officer  of  the 
court  within  the  meaning  of  this  last 
statute,  and  that  he  may,  in  case  the 
payment  of  his  compensation  is  endan- 
gered, as  therein  provided,  procure  a 
rule  on  the  plaintiff  to  give  security 
for  the  costs,  which  will  proteot  him 
in  the  payment  of  his  compensation, 
whatever  the  ultimate  termination  of 
the  suit  may  be.  It  is  forcibly  argued 
on  behalf  of  the  appellant  that  this 
statute  ought  not  to  be  held  to  apply 
to  referees,  because  it  would  be  unseem- 
ly for  a judicial  officer  of  a court, 
who  nust  decide  a pending  controversy 
between  the  parties,  to  bring  himself 
into  a state  of  antagonism  with  the 
plaintiff,  by  moving  against  him  for  a 
rule  to  give  security  for  the  costs. 

The  answer  to  this  is  that  it  is 
entirely  a matter  of  choice  with  a 
member  of  the  bar,  to  whom  a cause  is 
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referred,  whether  he  will  accept  the 
office  of  referee  or  not.  He  is  not, 
like  the  permanent  officers  of  the 
court,  obliged  to  perform  certain 
prescribed  duties  for  whomsoever  shall 
call  upon  him  to  perform  them;  but  he 
may  accept  the  office  or  decline  it, 
and  he  may  subsequently  accept  It 
upon  terms*  He  may,  before  accepting 
it,  require  that  the  plaintiff  shall 
give  security  for  the  costs,  or  re- 
quire thet  the  parties  shall,  by 
stipulation,  or  otherwise,  properly 
secure  the  payment  of  his  compensa- 
tion. 

"It  seems  to  have  been  the  practice 
in  the  hnffiiah  courts  or  common  lav; 
to  allow  an  arbitrator  ha  refuse  the 
publication  of  his  award  ■until  his 
charges  are  paid.  Musselbrook  V. 
Dunkln,  9 Bing.  605;  McArthur  v. 
Campbell.  5 Barn.  & Ad.  518.  ^fhe 
supreme  court  of  New  York  in  1848, 
citing  these  and  other  English  de- 
cisions to  the  same  effect,  held 
that  this  was  the  law.  Qtt  v. 
Schroeppel,  3 Barb.  56,  <55.  “T5eci- 
sions  of  the  supreme  court  of  New 
York  have  extended  this  rule  to 
referees,  and,  as  late  as  the  year 
1880,  it  was  stated  in  the  court 
of  appeals  of  that  state  by  Rapallo, 

J. , arguendo , that  a referee  undoubt- 
edly is  not  bound  to  part  with  his 
report  without  the  payment  of  his 
legal  fees.  Gelb  v.  Topping.  83 
N.  Y.  46.  It  was  so  held  in  Little 
v.  Lynch  (1  How.  P r.  N.  S.  957,  de- 
cided  by  the  supreme  court  of  New 
York  in  1885.  It  is  also  to  be 
observed  that  the  statute  of  New 
York  provides  in  express  terms  for 
the  taxation  of  the  compensation 
of  referees  as  cost3.  3 Rev.  Stat., 

N.  Y.  1875,  533. 
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"But  the  practice  touching  the  qflyirmnt. 
of  odfcta  In  le, al  ^rcceedingfl  In  this 
atate  seem#  to  nave  departed  xary 
materially  from  the  practice  of  tne 
'English  courts  of~ common  lawj  and 
different  principle a prevail  in  this 
state  touching  the  subject  of  costa 
from  those  which  prevail  in  New  York# 

By  the  ancient  practice  in  England 
writs  were  purchased,  and  each  party 
seems  at  every  step  in  a proceeding 
to  havs  paid  the  fees  of  the  officers 
of  the  court  for  their  services,  as 
fast  as  such  services  were  rendered# 
Indeed  the  idea  of  requiring  the  plain- 
tiff to  give  security  for  oosts  seems 
to  have  been  to  indemnify  the  defen- 
dant against  the  costs  to  which  he 
might  be  put  by  the  litigation  in 
case  it  should  turn  out  to  be  unfound- 
ed. Accordingly,  the  language  of  such 
a rule  frequently  was  that  the  plain- 
tiff be  required  to  give  security  for 
the  defendant's  costs#  Roberts  v. 
Roberts,  6 fowl.  P#  C#  S5b|  Anon,  1 
V?i'ls.  lZO#  It  does  not  seem  to  rave 
been  a part  of  the  idea  requiring 
security  for  costs,  that  the  plaintiff 
should  be  required  to  give  security 
for  his  own  costs,  since  he  was 
obliged  to  pay  the  ministerial 
officers  of  the  court  for  their  ser- 
vices, step  by  step,  as  the  cause 
proceeded.  Hence,  when  the  cause 
had  finally  progressed  to  a Judgment, 
so  much  of  the  judgment  as  related 
to  costs  recited  that  the  plaintiff 
(or  the  defendant)  recover  his  costs, 
the  theory  being  that  each  party  had 
paid  his  own  costs  as  they  accrued, 
and  that  the  successful  party  was  en- 
titled to  recover  from  the  other 
party  such  costs  as  he  had  paid#  Our 
entries  of  jud^ents  preserve  the 
same  ancient  form,  although  the  costs 
are  in  fact  collected  for  the  benefit 
of  the  officers  of  the  court  In  whose 
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favor  they  are  taxed,  and  are  never  paid 
to  the  successful  party,  except  in  excep- 
tional cases  where  he  may  have  paid  them, 
and  may  be  entitled  to  recover  them*  As 
litigation  seems  to  have  been  thus  con- 
ducted in  the  English  courts  upon  what 
may  be  termed  a cash  basis,  instead  of 
upon  a credit  basis,  as  with  us,  no  stat- 
ute exists  in  that  country,  so  far  as  we 
know,  similar  to  our  statute  (Rev,  Stat,, 
sect,  986),  allowing  the  ministerial 
officers  of  the  court  to  move  against 
the  plaintiff  in  a pending  suit  for 
security  for  their  fees.  Such  being  the 
important  difference  between  the  English 
practice  as  to  costs  and  our  practice, 
the  decision ef  the  English  courts,  up- 
holding the  practice  of  arbitrators  in 
refusing  to  publish  their  awards  until 
their  charges  should  be  paid,  would  seem 
to  have  no  application  to  the  case  of 
referees  under  our  system.  The  learned 
counsel  for  the  appellant,  in  citing  to 
us  the  New  York  decisions  already  re- 
ferred to,  have  pointed  out  that,  under 
the  New  York  statute,  the  fees  of  referees 
are  taxable  as  costs  in  the  case)  and  such 
undoubtedly  is  the  rule,  though  not  ex- 
pressed in  terms  under  our  statute.  But 
they  have  not  shown  us  that  there  is  in 
Hew  York  such  a statute  as  section  986 
of  our  Revised  Statutes,  allowing  the 
officers  of  the  court  to  protect  them- 
selves by  moving  against  the  plaintiff 
for  security  for  their  fees,  We  have  not 
been  able  to  discover  the  existence  of 
such  a statute  In  New  York,  and  the  ab- 
sence of  it  marks  a very  important  dis- 
tinction, applicable  to  the  question  be- 
fore us,  between  the  law  of  costs  in  that 
state  and  in  this.  Another  very  important 
distinction  was  adverted  to  in  the  opinion 
of  this  court,  recently  delivered  in  the 
case  of  Roberta  v.  Nelson  (ante,  p,  30), 
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namely,  that  In  New  "York  an  attorney 
has  a lien  upon  the  judgment  of  hie 
client  for  his  fees,  whereas,  no  such 
lien  is  allowed  In  this  state. 

"Upon  the  whole,  we  are  of  opinion  that 
a referee  in  this  state  is  In  no  better 
position  In  respect  of  his  coats  than 
any  other  officer  of  the  court.  He  Is 
entitled  to  the  same  remedies  which  are 
accorded  to  them,  and  has  the  further 
advantage  over  them  of  being  able  to 
protect  himself,  by  declining  the  re- 
ference, or  by  requiring  the  parties, 
as  a condition  of  his  entering  upon  the 
discharge  of  its  duties,  to  secure  the 
payment  of  his  compensation.  The  rule 
which  is  here  invoked,  although  not  ao 
stated  in  the  printed  arguments  sub- 
mitted to  us,  amounts,  really  to  this, 
that  a referee  ought  to  have  an  artisan's 
lien  upon  what  he  produces  to  secure 
the  payment  of  his  labor  In  producing  it. 
If  a referee  ought  to  have  such  a lien, 
we  see  no  reason  why  a sheriff  or  clerk 
ought  not  to  have  the  same  lien.  But 
If  a clerk  should  withhold  a writ  or 
refuse  to  draft  the  entry  of  a judgment, 
or  if  a sheriff  should  refuse  to  execute 
a writ  or  to  serve  a subpoena,  until  his 
fee  should  be  paid,  such  conduct  would 
be  justly  regarded  as  illegal  and  oppres- 
sive. The  duties  discharged  by  a referee 
are  analogous  to  those  discharged  by  a 
jury;  but  what  would  be  thought  if  a 
jury  in  a court  of  record,  should  come 
into  court  with  a sealed  verdict  and 
announce  to  the  court  that  they  were 
ready  to  deliver  it  whenever  the  parties 
paid  to  the  jurors  their  per  diem? 

"It  seems  unnecessary  to  prolong  this 
argument.  The  system  of  paying  costs  in 
advance,  or  step  by  step,  to  the  officers 
of  the  court,  has  never  obtained  in  this 
state  as  in  England,  but  in  lieu  of  this 
the  statute  has  conferred  upon  such 
officers  the  power  to  require  security 
for  their  costs,  as  already  pointed  out. 
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They  may  have  this  security;  but,  never- 
theless, except  where  interlocutory 
orders  awarding  costs  are  made,  they 
must,  as  a general  rule,  wait  for  their 
payment  until  the  final  determination  of 
the  suit.  It  results  from  these  views, 
that  we  are  of  opinion  that  the  circuit 
court  was  right  In  ruling  the  referee 
to  file  his  report  before  the  payment 
of  his  compensation,  which  had  been  fix- 
ed by  the, court ,M 


CONCLUSION 


Therefore,  in  view  of  the  foregoing  authorities,  it  Is 
the  opinion  of  this  department  that  the  Sheriff  Is  not  en- 
titled to  his  fee  for  services  rendered  until  the  litigation 

is  ended* 


Respectfully  submitted. 


AUBREY  R,  HAMMETT,  Jr, 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAILOR 

(Acting)  Attorney-General 


MOTOR  VEHICLES: 


TRAILER:  Wood  3aw  or  feed  grinder  powered  by 
automobile  motor  permanently  mounted 
on  automobile  chassis  and  towed  from 
place  to  place  by  automobile  not  a 
trailer. 
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Hr.  A.  L.  Oates 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Lear  Sir: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 


"As  Prosecuting  Attorney  of  Moniteau 
County,  I would  like  to  have  a 
written  official  opinion  from  your 
office  covering  these  facts.  An 
individual  constructed  a wood  saw 
using  an  automobile  motor  for  the 
power  and  an  automobile  chassis 
mounted  on  four  rubber  tires. 

This  motor  is  connected  directly 
to  the  saw  and  is  not  used  in 
pulling  the  saw  rig  from  place  to 
place.  An  individual  constructed 
a feed  grinder,  mounted  it  on  an 
old  automobile  chassis  and  is 
powered  by  an  old  automobile  motor. 
These  two  pieces  of  equipment  are 
not  moved  from  place  to  place 
under  their  own  power,  but  are 
hooked  on  the  back  of  a truck  and 
are  pulled  by  a rod  from  Job  to 
Job. 

"is  it  necessary  that  this  indi- 
vidual have  a trailer  license,  or 
can  such  equipment  used  for  farm 
purposes  be  clasaed  as  farm 
machinery  such  as  a tractor  and 
not  being  required  to  have  license 
tags  attached." 


Mr.  A.  L.  Gates 
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Section  7761,  R.  S.  Missouri,  1929,  as  amended  in 
Laws  of  Missouri,  Extra  Session  1933-34,  page  99,  provides 
that:  "every  owner  of  a motor  vehicle  or  trailer,  which 
shall  be  operated  or  driven  upon  the  highways  of  this 
state,  shall  except  as  herein  otherwise  expressly  provided, 
cause  to  be  filed,  * * « * in  the  office  of  the  commissioner, 
an  application  for  registration",  and  upon  the  filing  of  said 
application  and  the  payment  of  the  fees  prescribed  therein, 
the  commissioner  registers  sAid  vehicle  by  assigning  it  a 
number  and  a plate  or  set  of  plates  bearing  said  number. 

Section  7759,  ii.  S.  Missouri,  1929,  gives  the  following 
definitions  i 


"'Vehicle1,  Any  mechanical  device 
on  wheels,  designed  primarily  for 
use  on  highways,  except  those  pro- 
pelled or  drawn  by  human  power,  or 
those  used  exclusively  on  tracks. 

"'Motor  vehicle'.  Any  self  pro- 
pelled vehicle  not  operated  exclu- 
sively upon  tracks,  except  farm 
tractors. 

"'Tractor'.  Any  motor  vehicle  de- 
signed primarily  for  agricultural 
use  or  used  as  a traveling  power 
plant  or  for  drawing  other  vehicles 
or  farm  or  road  building  implements 
and  having  no  provisions  for  carry- 
ing loads  Independently. 

"'Farm  Tractor'.  A tractor  used 
exclusively  for  agricultural 
purposes. 

"'Trailer'.  Any  vehicle  without 
motive  power  designed  for  carry- 
ing property  or  passengers  on  ^ts 
own  structure  and  for  being  drawn 
be  a self-propelled  vehicle,  ex- 
cept those  running  exclusively  on 
tracks. " 


Mr.  A.  L», 


Gates 
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Section  7776,  Subsection  (g),  R.  S.  Missouri,  1929, 
provides  as  follows: 


"Fanm  tractors  when  using  the 
highways  in  traveling  from  one 
field  or  fare  to  another  or  to 
or  from  places  of  delivery  or  re- 
pair are  exempt  from  the  provisions 
of  this  article  relating  to  regis- 
tration and  display  of  number  plates, 
but  shall  comply  with  all  the 
other  provisions  hereof." 


Thus,  the  only  exception  to  the  registration  of  a 
farm  vehicle  is  a farm  tractor,  and,  clearly,  the  ve}\iole 
described  in  your  opinion  request  is  not  a f&ra  tractor. 

The  precise  question  is  whether’  this  particular  vehicle 
meets  the  definition  of  a "trailer"? 

As  defined  in  Section  7759,  supra,  in  order  to  come 
within  the  terns  of  a "trailer",  the  vehicle  must  be  without 
motive  power  "designed  for  carrying  property  * * » * on  its 
own  structure  * * •»  •*". 

9 Am.  & Eng.  Enoy.  403  defines  the  word  "design"  as 
follows : 


"• resign'  is  defined  as  purpose  or  in- 
tention combined  with  plan  or  implying 
a plan  in  the  mind;  purpose,  intention, 
aim. " 


If  the  respective  vehicles  were  planned  with  the  aim 
or  intent  of  permitting  the  temporary  placing  of  a wood  saw 
and  feed  grinder  on  an  automobile  chassis  so  as  to  permit  it 
to  be  carried  to  a particular  destination  and  readily  removed 
by  a simple  manual  or  physical  Operation  and  another  piece 
of  property  subsequently  placed  on  it,  we  are  of  the  view 
that  said  veliiole  would  then  be  "designed"  for  carrying 
property*  However,  as  we  understand  your  letter,  the  wood 
saw  and  feed  grinder  are  "mounted”  on  the  respective  chassis 
so  that  for  all  intents  and  purposes  said  chassis  become  a 
peman^.-t  part  of  the  respective  implements,  designed  for 
sawing  and  feed  grinding. 


Mr.  A.  I*.  Gates 
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It  Is  therefore  the  opinion  of  this  department  that 
n wood  saw  or  feed  grinder,  powered  by  an  automobile  motor 
which  is  permanently  mounted  on  an  automobile  chassis  and 
towed  from  place  to  place  by  another  automobile,  is  not  a 
trailer  within  the  provisions  of  Section  7759,  R.  S.  Missouri, 
1929,  and,  therefore,  that  a trailer  license  need  not  be 
obtained  for  it  from  the  Commissioner  of  Motor  Vehicles  of 
the  State  of  Missouri. 


Respectfully  submitted. 


MAX  WA5SEHMAN 

Assistant  Attorney  General 


Approved i 


jtet  mnsR 

(Acting)  Attorney  General 
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SWAMP  LiAl'IDS : where  county  land  parent  to  swamp  land  is 
void  purchaser  is  entitled  to  refund  of 
purchase  money. 


July  14th,  1939. 


Konora  le  Marion  R.  Garstong, 

Prosecuting  Attorney 
Linn,  Kicsori. 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion 
dated  July  6th,  1939,  which  reads  as  follows: 


"The  County  Court  of  Osage  County 
desire  me  to  request  an  op  nion  on 
the  following  proposition: 

"In  December,  1938,  Ddward  H.  Kemple 
came  to  the  former  County  Cou  t and 
requested  that  a certain  tract  of 
land  containing  approximately  200 
acres  be  surveyed  and  sold  as  Island 
or  swamp  land  and  that  he  be  permit- 
ted to  purchase  sam  at  private  sale 
for  1.25  an  aci  e plus  the  coat  of 
surveying,  There  may  ha  e been 
some  discussion  at  the  time  as  to 
the  right  of  the  County  to  sell  the 
land,  but  at  any  rate,  without  any 
promises  or  a reements  being  made 
or  any  understanding  had  as  to  what 
would  be  done  in  the  event  the  County 
patent  did  not  stand  up,  it  was 
agreed  by  the  old  Court  and  the  pur- 
chaser, hemple,  that  the  land  would 
be  surveyed  and  sold  at  private  sale 
for  the  pice  of  £1.25  per  acre  plus 
the  cost  of  the  survey.  The  land  was 
surveyed  and  the  cost  of  the  survey 
together  with  the  price  of  &.1.25  per 
acre  made  the  land  cost  $500.00,  Which 
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amount  the  purchaser  paid  and  re- 
ceived the  usual  patent,  ihe  $1,25 
per  acre  part  of  the  consideration 
was  put  into  the  school  fund  and 
the  remainder  paid  over  to  the  County 
surveyor  to  cover  the  cost  of  the 
survey.  The  patent,  of  course,  con- 
tains no  warranty  and  Is  in  the  usual 
form.  At  the  completion  of  the  sale 
nothing  further  was  agreed  or  pro- 
mised as  to  what  would  be  done  in 
the  event  the  title  failed, 

"In  the  June  Term  of  the  Circuit 
Court  of  Osu  e County,  ilitsouri,  an 
adjoining  land  owner  bought  a quiet 
title  suit  against  Kemple,  the  pur- 
chaser from  the  County,  claiming  the 
land  as  an  accretion  to  his  farm  and 
denying  that  It  was  of  island  forma- 
tion, ’fhe  jury  found  that  he  was 
right  and  Judgment  was  rendered  vest- 
ing full  title  In  the  adjoining  land 
owner  and  divesting  all  title  out  of 
^omple,  the  purchaser  from  the  County, 
No  appeal  was  timely  taken  and  the 
judgment  is  therefore  final,  ‘lhe 
'■'Ourt  costs  amount  to  between  £200 
and  £300  dollars.  Nothing  was  said 
to  the  County  Court  about  defending 
the  suit  or  about  the  title  to  the 
land  being  In  question  until  after  the 
judgment  was  rendered, 

"At  the  July  term  of  the  County 
Court,  Kemple  the  purchaser,  appealed 
to  the  County  court  for  a refund  of 
his  $500,00  and  further  requested  the 
County  to  pay  one-half  of  the  Court 
costs  in  j is  unsuccessful  attempt  to 
defendant  his  patent. 
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"That  the  County  could  not  be 
compelled  to  make  the  refund  a- 
gainst  its  wishes,  no  warranty 
or  contract  to  that  effect  having 
been  made,  I take  to  be  true  without 
further  consideration,  and  the  pur- 
chaser  is  not  taking  that  position. 

"However,  the  County  Court,  desiring 
to  be  fair  and  equitable  and  not 
desiring  to  take  the  benefit  of  a 
sale  of  land  that  did  not  belong 
to  them  are  seriously  considering 
making  a voluntary  refund  to  Kemple 
of  part  or  all  of  his  request,  pro- 
vided they  have  authority  to  do  so. 
They  take  the  view  that  if  the  land 
was  not  theirs,  the  money  is  not 
either,  and  they  do  not  desire  to  take 
advantage  of  the  fact  that  the  pur- 
chaser bought  a defective  patent. 

"We  therefore  request  an  opinion  on 
the  following  points* 

1.  Can  the  County  Court  voluntarily 
make  a refund  to  the  purchaser  of  a 
swamp  land  patent,  which  proved  to 
convey  nothing,  of  the  vl.25  an  acre 
of  the  purchase  price  that  went  into 
the  school  fund? 

2.  Can  the  County  Court  voluntarily 
refund  under  these  conditions  the 
amount  of  money  paid  by  the  purchaser 
to  cover  the  cost  of  the  survey  made 
by  the  County  and  which  money  has  been 
paid  out  to  the  County  surveyor  for 
his  services,  by  the  County  by  warr  -nt 
on  General  Ke venue? 
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3,  Can  the  bounty  Court  voluntarily 
make  a refund  of  part  or  all  of 

the  Court  costs  in  the  case  of 
Langendoerfer  vs  Remple,  a suit 
brought  against  the  purchaser  to 
try  title  to  this  land  and  which  he 
lost? 

4.  Could  the  County  voluntarily 
refund  him  any  part  of  his  attorney 
fees? 

"In  connection  with  question  num- 
ber two,  the  purchase  price  was 
computed  at  £1*25  per  acre  plus 
the  cost  of  the  survey.  The  County 
sent  its  surveyor  down  to  make  the 
survey  and  paid  him  out  of  the  gen- 
eral revenue.  Then  took  part  of  the 
purchase  price  and  put  it  back  in 
ueneral  Revenue  to  reimburse  that 
fund  for  the  cost  of  the  survey." 


Section  11146  R.  S#  Mo.  1929,  provides  in 

part: 


"*  a * * *:  The  said  court  shall 
not,  in  any  case,  pay  back  any  money 
or  interest  t at  has  been  paid  upon 
said  contract,  * * * # #" 

Section  11148,  h.  S.  Mo.  1929,  provides: 

"Whenever  the  county  courts  of  this 
state  shall  have  sold  swamp  or  over- 
flowed lands  to  which  they  are  un- 
able to  make  a good  and  sufficient 
title,  the  said  courts  are  hereby 
authorized  and  empowered,  with  the 
consent  of  the  purchaser,  or,  in 
case  of  his  or  her  death  or  absence 
from  the  state,  then  with  the  con- 
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sent  of  his  or  her  sureties  or 
legal  representatives,  to  cancel 
said  contract," 

In  the  case  of  State  v.  i*dams,  61  S,  W,  694, 

161  Ho,  349,  1,  c,  368,  the  Supreme  Court  had  under 
consideration  a mandamus  to  compel  the  county  treasurer 
of  Butler  County  to  pay  a '3900,00  warrant  upon 
the  swamp  land  fund  which  had  been  Issued  to  re- 
lator  pursuant  to  a claim  for  refund  In  a sw-mp 
land  deal  w!J.ch  did  not  materialize,  Thera  the 
Supreme  Court  had  uncer  consideration  what  is  now 
Section  11146,  supra,  when  It  is  said: 

"The  county  having  failed  to  comply 
with  its  contract  In  reference  to 
the  sale  of  these  lands,  we  do  not 
see  any  good  reason  why  the  purchase 
money  paid  by  relator,  with  Interest 
thereon,  should  not.  In  the  circum- 
stances  of  the  case,  be  refunded." 

Section  12162,  R,  S.  Ho,  1929,  provides* 

"The  county  cou-  t shall  have  power 
to  audit,  adjust  and  settle  all  ac- 
counts to  which  the  county  shall  be 
a party ; to  order  the  payment  out 
of  the  county  treasury  of  any  sum 
of  money  found  due  by  the  county  on 
such  accounts;  * * « ■&" 


C NCLUSIOH 


Claims  a ainst  a county  for  money  had  and 
received  aj e b;  statute  Intended  to  be  audited,  ad- 
justed and  settled  by  the  county  court  exactly  as 
other  claims  against  a county  are  audited,  adjueted 
and  settled. 
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We  are  of  the  opinion  that  the  purchaser 
of  this  land  who  received  a void  county  patent 
from  the  county  court,  could  file  a claim  in  the 
county  court  for  return  of  his  purchase  money, 
and  when  so  filed,  the  County  Court  could  audit, 
adjust  and  settle  said  claim  bj  refunding  any 
sum  of  money  yet  on  hand  derived  from  the  purchase 
money*  The  county  has  no  legal  claim  for  this 
£1*25  per  acre  on  hand  for  Issuing  a void  land 
patent*  The  Couhty  Court  would  have  no  legal 
authority  for  allowing  any  claim  for  a portion 
of  the  purchase  money  which  was  used  and  spent 
for  services  of  the  county  surveyor,  nor  would 
the  county  court  have  legal  authority  to  allow 
any  claim  for  court  costs  or  attorney  fees  in 
any  suit  to  quiet  title,  where  the  county  court 
did  not  instigate  the  suit  in  the  name  of  the 
county* 

Respectfully  submitted. 


WILLIAM  OKI  SAVjTlLRS  , 
Assistant  Attorney  General 

APPROVED I 


Trrrwnm 

(Acting)  attorney  General. 
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TAXATION: 

COLLECTION  OF  TAXES: 


Collector  or  county  court  may  pay  only 
the  amount  authorized  by  statute  to  an 
attorney  for  collecting  delinquent  per- 
sonal taxes. 


June  27,  1939 


Vo' 


Mr.  M.  Stanley  Ginn 
Prosecuting  Attorney 
Lawrence  County 
Aurora,  Missouri 

Dear  Mr.  Ginn* 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  cm  the  question  of  whether  or 
not  the  county  court  and  county  collector  can  employ 
a tax  attorney  and  pay  him  as  his  compensation  a pro- 
portionate part  of  the  taxes  collected. 

On  this  question  I find  that  this  department,  by 
an  opinion  dated  January  3,  1935,  written  by  Harry  G. 
Waltner,  Assistant  Attorney  General,  to  Jones  and  Wesner 
at  Sedalia,  Missouri,  held  as  follows* 

"Jt  is  our  further  opinion  that 
delinquent  personal  taxes  should 
be  collected  under  the  provisions 
of  Section  9940R.  3.  Mo.  1929,  and 
that  into  such  section  there  should 
be  incorporated  that  part  of  Sec- 
tion 9962  R.  S.  Mo.  1929  which  reads: 

"•and  for  the  purpose  of  collecting 
such  tax  and  prosecuting  suits  for 
taxes  under  this  article,  the  col- 
lector shall  hare  power,  with  the 
approval  of  the  county  court  * * * 

• * to  employ  such  attorneys  as  he 
may  deem  necessary,  who  shall  receive 
as  fees  such  sum,  not  to  exceed  etc* 

****•« 

We  are  enclosing  a copy  of  this  opinion  for  your  use. 

So  it  will  be  seen  by  the  holdings  in  that  opinion 
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that  the  county  court  and  oounty  collector  are  bound 
by  the  provisions  of  Section  9952,  R.  S.  Missouri  1929, 
in  the  employment  of  attorneys  to  collect  delinquent 
personal  taxes. 

In  my  research  on  this  question,  I also  find 
that  in  State  ex  rel.,  v.  Smith,  13  Mo.  App.  421  at 
425,  the  court  of  appeals,  in  construing  the  foregoing 
provisions  of  the  statute,  which  la  in  the  same  form 
now  as  it  was  at  that  time  with  the  exception  that  it 
has  been  amended  so  that  the  attorney  may  receive  a 
three  dollar  fee  where  suit  is  brought  by  summons,  or 
a five  dollar  fee  where  it  la  broUoht  by  publication, 
made  this  statement! 

*It  is  thus  perceived  that  the 
attorneys  of  the  collector  are 
not  entitled  to  any  fees  in  pro- 
ceedings under  this  statute  except 
such  as  may  accrue  as  commissions 
upon  'taxes  actually  collected  and 
paid  into  the  treasury. * It  is 
also  peroeived  that  the  law  in 
direct  terms  prohibits  them  from 
receiving  any  fee  or  compensation 
for  services  except  such  as  may 
accrue  by  way  of  commissions  upon 
taxes  aotually  collected  and  paid 
into  the  public  revenue.  * * * * " 

This  still  seems  to  be  the  law  in  this  state.  As 
you  know  the  general  rule  of  law  is  that  a person,  in 
order  to  be  entitled  to  receive  any  public  moneys,  must 
be  able  to  put  his  finger  on  the  statute  which  authorises 
payment  of  same.  No  doubt  your  suggestion  that  it  would 
be  to  the  beat  interest  of  the  county  to  ati-ploy  some 
attorney  to  collect  these  taxes  on  a percentage  basis 
nor  do  we  doubt  that  the  county  and  state  would  realise 
much  more  money  from  such  a procedure,  however,  we  are 
bound  by  the  foregoing  rule  and  will  have  to  so  rule  on 
this  question. 
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CONCLUSION. 


Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  county  collector  and  county  court 
may  only  enter  into  a contract  with  an  attorney  to  col- 
lect delinquent  taxes  when  the  terms  of  the  contract 
are  within  the  provisions  of  Sections  9940  md  9962, 
supra . 

Respectfully  au teal t ted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


Trsrmm 

(Acting)  Attorney  General 
TWBiDA 


TAXATION:  The  county  court  may  compromise  taxes 

COMPROMISING  TAXES  DUTY  OF  as  provided  hy  Section  9950,  Laws  of 
THE  COLLECTOR  TO  START  PRO-  Mo.  1933,  page  426,  at  any  time  before 
CEEDINGS  TO  SELL:  they  are  sold  at  the  third  sale.  It  is 

the  duty  of  the  collector  to  institute 
proceedings  pertaining  to  the  sale  of 
lands  for  taxes. 


September  8,  1939 


Honorable  D.  M.  Githens 
Presiding  Judge  of  the 
Butler  County  Court 
Poplar  Bluff,  Missouri 


Dear  Sin 


This  la  In  reply  to  yours  of  the  5th  wherein  you 
submit  two  questions.  First,  has  the  county  court  or 
the  oolleotor,  or  either  of  them,  authority  to  compromise 
and  collect  taxes  on  property  after  the  third  sale  by  the 
collector?  Second,  whose  duty  is  it  to  file  a suit  on 
delinquent  taxes,  the  oolleotor,  the  county  court  or  the 
tax  attorney? 


I. 


On  the  first  question  submitted  as  to  whether  or 
not  the  county  court  or  the  collector  oan  compromise  and 
colie ot  taxes  on  property  after  the  third  sale,  we  find 
that  Section  9950,  Laws  of  Missouri,  1933,  page  426,  is 
the  section  of  the  law  which  is  applicable  to  this  question. 
This  section  provides  as  follows t 

"Whenever  it  shall  appear  to  any 
county  court,  or  if  in  such  cities 
the  register,  city  clerk  or  other 
proper  officer,  that  any  traot  of 
land  or  town  lot  contained  in  said 
'back  tax  book'  or  recorded  list 
of  delinquent  land  and  lots  In  the 
collector's  office  is  not  worth  the 
amount  of  taxes,  interest  and  cost 
due  thereon,  as  charged  in  said 
'back  tax  book'  or  recorded  list 
of  delinquent  land  and  lots  in  the 
collector's  office,  or  that  the 
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same  would  not  sell  for  the  amount 
of  such  taxes,  interest  and  oost, 
it  shall  be  lawful  for  the  said 
court,  or  if  in  such  cities  the 
register,  city  clerk  or  other  proper 
officer,  to  compromise  said  taxes 
with  the  owner  of  said  traot  or  lot, 
and  upon  payment  to  the  collector  of 
the  amount  agreed  upon,  a certificate 
of  redemption  shall  be  issued  under 
the  seal  of  the  court  or  other  proper 
officer,  which  shall  have  the  effect 
to  release  said  lands  from  the  lien 
of  the  state  and  all  taxes  due  there- 
on, as  charged  on  said  'back  tax  book' 
or  recorded  list  of  delinquent  land 
and  lots  in  the  collector's  of floe; 
and  in  oase  said  court  or  other  proper 
officer  shall  compromise  and  accept 
a less  amount  than  shall  appear  to  be 
due  on  any  traot  of  lend  or  town  lot, 
as  oharged  on  said  'back  tax  book'  or 
reoorded  list  of  delinquent  land  and 
lots  in  the  collector's  office,  it 
shall  be  the  duty  of  said  court  or 
other  proper  officer  to  order  the 
amount  so  paid  to  be  distributed  to 
the  various  funds  to  which  said  taxes 
are  due,  in  proportion  as  the  amount 
received  bears  to  the  whole  amount 
oharged  against  such  traot  or  lot." 

It  will  be  noted  from  this  section  that  the  county 
oourt  la  the  only  body  which  is  authorised  to  comprood.se 
taxes.  In  connection  with  this  question  you  also  stated 
that  you  do  not  understand  Suction  9956a.  Section  9956a, 
Laws  of  Missouri,  1933,  page  437,  is  as  follows t 

"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  interest  therein,  nay 
redeen  the  same  at  any  time  during  the 
two  years  next  ensuing,  in  the  follow- 
ing manners  By  paying  to  the  county 
collector,  for  the  use  of  the  purchaser. 
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hla  helra  or  assigns,  the  full  aum 
of  the  purchase  money  named  in  hla 
certificate  of  purchase  and  all  the 
costa  of  the  sale  together  with 
intereat  at  the  rate  specified  in 
such  certificate,  not  to  exceed  ten 
per centum  annually,  with  all  subse- 
quent taxes  which  have  been  paid 
thereon  by  the  purchaser,  his  heirs 
or  assigns,  with  Intereat  at  the 
rate  of  eight  per  centum  per  annum 
on  such  taxes  subsequently  paid,  and 
in  addition  thereto  the  person  redeem- 
ing  any  land  shall  pay  the  costs  inci- 
dent to  entry  of  recital  of  such  redemp- 
tion. Upon  deposit  with  the  county  col- 
lector of  the  amount  necessary  to  redeem 
as  herein  provided,  it  shall  be  the  duty 
of  the  county  collector  to  mall  to  the 
purchaser,  his  heirs  dr  assigns,  at  the 
last  postoffioe  adore 4s  if  known,  and 
if  not  known,  then  to  the  address  of 
the  purchaser  as  shown  in  the  record 
of  the  certificate  of  purchase,  notloe 
of  such  deposit  for  redemption.  Such 
notice,  given  as  herein  provided,  shall 
stop  payment  to  the  pur  aha  sm;  his  heirs 
or  assigns,  of  any  further  Interest  or 
penalty.  In  case  the  party  purchasing 
said  land,  his  heirs  or  assigns,  falls 
to  take  a tax  deed  for  the  land  so  pur- 
chased within  six  months  after  the 
expiration  of  the  two  years  next  follow- 
ing the  date  of  sale,  no  intereat  shall 
be  charged  or  collected  from  the  redemp- 
tloner  after  that  time.® 

This  section  only  pertains  to  the  redemption  of 
lands  which  have  been  sold  for  taxes*  Since  the  full 
amount  of  taxes,  costs  and  charges  must  be  paid  before 
the  land  can  be  redeemed  when  sold  under  Section  9965a, 
supra,  we  do  not  think  that  the  compromise  section, 
referred  to  above,  applies  to  the  provisions  of  this 
section.  By  Senate  Bill  311,  passed  by  the  Sixtieth 
General  Assembly,  it  is  provided  that  at  the  third  sale 
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the  delinquent  lands  shall  be  sold  for  whatever  the  bid 
Is,  After  this  sale,  no  redemption  provisions  are  pro- 
vided and  *re  do  not  think  that  the  provisions  of  Section 
9956a,  supra,  would  apply.  The  following  provisions  of 
Section  9953a  of  said  Senate  Bill  311  pertain  to  the  third 
sale  by  the  collectors 

"Whenever  any  lands  have  been  or 
shall  hereafter  be  offered  for  sale 
for  delinquent  taxes,  interest, 
penalty  and  coats  by  the  collector  of 
the  proper  covin ty  for  any  two  successive 
years  and  no  person  shall  have  bid 
therefor  a sum  equal  to  the  delinquent 
taxes  thereon,  interest,  penalty  and 
costs  provided  by  law,  then  such  county 
collector  shall  at  the  next  regular  tax 
sale  of  lands  for  delinquent  taxes,  sell 
same  to  the  highest  bidder,  and  there 
shall  be  no  period  of  redemption  from 
suoh  sales.  No  certificate  of  purchase 
shall  issue  as  to  such  sales  but  the 
purchaser  at  such  sales  shall  be  entitled 
to  the  immediate  issuance  and  delivery  of 
a collector's  deed.  •»#*******" 

However,  if  the  lands  do  not  sell  at  the  third 
sale,  then  the  provisions  of  said  Section  9950  in  the 
compromise  provisions  will  still  apply  and  the  county 
court  may  compromise  such  taxes  on  the  terms  set  forth 
in  said  section. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  county  court  only  is  authorised  to 
compromise  taxes.  Such  court  la  not  authorised  to  compro- 
mise suoh  taxes  if  the  lands  have  been  sold  and  the  col- 
lector's deed  executed  and  delivered  as  is  provided  by 
the  foregoing  Senate  Bill  311.  However,  if  the  lands  are 
not  sold  at  the  third  sale,  we  think  that  the  county  court 
still  has  the  authority  to  compromise  such  taxes  as  is  pro- 
vided by  said  Section  9950. 
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II. 

In  your  second  question  you  Inquire  as  to  whose 
duty  it  is  to  file  suit  for  delinquent  taxes,  the  county 
colle ctor,  county  court  or  the  tax  attorney. 

If  you  will  refer  to  the  Jones-Hunger  Act  of  1933, 
which  provides  for  the  sale  of  delinquent  property  for 
taxes,  you  will  note  that  there  are  no  provisions  for  the 
filing  of  a suit  for  the  sale  of  lands  for  delinquent  taxes 
on  real  estate.  By  Seotion  9962b,  Laws  of  Missouri,  1936, 
at  page  403,  you  will  find  that  the  duties  of  the  county 
collector,  pertaining  to  the  sale  of  lands  which  have  been 
returned  as  delinquent,  are  set  out.  This  section  provides 
in  part  as  follows t 

"The  county  collector  shall  cause  a 
copy  of  such  list  of  delinquent  lands 
and  lots  to  be  printed  in  some  news- 
paper of  general  circulation  and  pub- 
lished in  the  county,  for  three  con- 
secutive veeks,  one  insertion  weekly, 
before  such  saie,  the  last  insertion 
to  be  at  least  fifteen  days  prior  to 
the  first  Monday  in  November.  And  it 
shall  only  be  necessary  in  the  printed 
and  published  list  to  state  in  the 
aggregate  the  amount  of  taxes,  penalty, 
interest  and  cost  due  thereon,  eaoh 
year  separately  stated,  and  the  land 
therein  described  shall  be  described 
in  forty-acre  tracts  or  other  legal 
subdivision,  and  the  lots  shall  be 
described  by  number,  block,  addition, 
etc. | provided,  however,  that  if  a 
part  or  parts  of  any  forty-acre  tract 
or  other  legal  subdivision  or  lot  is 
assessed  on  the  tax  books  to  two  or 
more  parties  as  owners  thereof,  then, 
as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated. 

To  such  list  shall  be  attached  and  in 
like  manner  so  printed  and  published 
a notice  that  so  much  of  said  lands 
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and  lots  as  may  be  necessary  to  dis- 
charge the  taxes,  interest  and  charges 
which  may  be  due  thereon  at  the  time 
of  sale  will  be  sold  at  public  auction 
at  the  courthouse  door  of  suah  county, 
on  the  first  Monday  in  November  next 
thereafter,  commencing  at  ten  o'clock 
of  said  day  and  continuing  from  day 
to  day  thereafter  until  all  are  offer- 
ed. The  county  collector  shall,  on 
or  before  the  day  of  sale.  Insert  at 
the  foot  of  such  list  on  his  record  a 
copy  of  such  notice  and  certify  on 
said  record  immediately  following 
such  notice  the  name  of  the  newspaper 
of  the  county  in  which  suah  notice  was 
printed  and  published  and  the  dates  of 
insertions  of  such  notice  In  such  news- 
1 paper.  **#{*#*#*#****##■ 

i L J „ 

Throughout  this  entire  Jones-Munger  Aot  It  appears 
that  the  lawmakers  hav«f  Imposed  upon  the  collector,  and 
him  >nly,  the  duty  of  felling  delinquent  lands  for  taxes. 
If  t le  delinquent  taxes  are  on  personal  property,  then  the 
prov  .slons  for  the  sale;  of  suah  taxes  are  provided  for  by 
Seot  .on  9940,  R.  S.  Missouri,  1929,  which  provides  in  part 
as  f allows t 

"Personal  ta^es  assessed  on  and  after 
June  1st,  1887,  shall  constitute  a debt 
for  which  a personal  judgment  may  be 
recovered  before  a justice  of  the  peace 
or  in  the  circuit  courts- of  this  state 
against  the  jarty  assessed  with  said 
taxes.  All  actions  commenced  tinder  this 
lav  shall  be  prosecuted  in  the  name  of 
the  state  of  Missouri,  at  the  relation 
and  to  the  uie  of  the  collector  and 
against  the  person  or  persons  named  In 
the  tax  bill,  and  in  one  petition  and 
in  one  count  thereof  may  be  Included 
the  said  taxes  for  all  such  years  as 
may  be  delinquent  and  unpaid,  and  said 
taxes  shall  be  set  forth  in  a tax  bill 
or  bills  of  said  personal  back  taxes 
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duly  authenticated  by  the  certifi- 
cate of  the  collector  and  filed  with 
.the  petition}  and  aald  tax  bill  or 
tax  bills  eo  certified  shall  be  prime 
fade  evidence  that  the  amount  olalmed 
In  aald  suit  la  Just  and  correct,  and 
all  notices  and  process  in  suits  under 
this  law  shall  be  sued  and  served  In  the 
same  manner  as  In  civil  aotions  before 
Justices  of  the  peace  and  In  olrcult 
courts,  and  the  general  laws  of  this 
state  as  to  practice  and  proceedings 
and  appeals  and  writs  of  error  In 
oivll  eases  shall  apply,  as  far  as 
applicable,  to  the  above  actions. 

Said  aotions  shall  be  prosecuted  by 
attorneys  employed  as  provided  In 
article  9 of  this  chapter  of  the 
general  statutes,  and  the  fees  and 
compensation  allowed  In  said  article 
shall  apply  to  the  above  actions i 
**«***«*****«»*«*" 

CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  there  is  no  provision  for  a suit  to  be  filed  for 
delinquent  taxes  on  real  estate  under  the  Jones-Munger  Act. 

We  are  further  of  the  opinion  that  aotions  for  the 
sale  of  personal  property  shall  be  instituted  by  the  col- 
lector and  prosecuted  by  the  attorney  appointed  as  tax 
attorney,  and  that  the  county  court  has  no  duties  to  per- 
form in  connection  with  the  suit  or  the  filing  of  it  for 
the  collection  of  personal  property  taxes. 

Respectfully  submitted 


APPROVED* 

TYRE  W.  BURTON 

Assistant  Attorney  General 

7rg."ranE8B 

(Acting)  Attorney  General 


TWB:DA 


COUNTY  THpAiSUii'R: 

\ 

BONDS,  SALE  OP: 


) County  Treasurer  shall  advertise  bonds  for 
) bids  a3  directed  in  Sec.  2911,  R.  S.  1929; 

).  County  Court  may  order  Treasurer  to  reject 
bids;  and  court  may  order  treasurer  to  again 
advertise  the  bonds  in  the  same  manner, 
or  then  may  sell  them  at  private  sale. 


September  28,  1939 


kr.  J.  D«  Gillespie 
County  Clerk 
Oregon  County 
Alton,  Missouri 


Dear  dirt 


This  Department  is  in  receipt  of  your  letter  of 
September  25th,  wherein  you  request  an  opinion  based  on 
the  facts  as  contained  in  your  letter,  which  is  as  follows: 

"This  Court  (County  of  Oregon)  would 
like  to  have  the  opinion  of  your 
office,  as  to  the  legal  procedure 
that  this  Court  should  take  to  sell 
Bonds  that  was  authorised  by  Election 
on  the  10th  day  of  January  1939, 

($26,000.)  to  construct  a Court- 
house and  Jail  in  said  County  (W.P.A.). 

"1st.  hust  Bonds  be  advertised  as 
stated  in  Section  2911,  R.  S.  ho.  1929* 

"2nd.  Does  this  Court  have  the  power 
or  legal  rights  to  sell  at  private  bids 
without  first  advertising  such  Bonds?" 


Your  questions  involve  a construction  of  Section 
2911,  R.  a,  ko.  1929,  which  is  as  follows: 


"The  county  treasurer  of  the  county 
issuing  such  bond 8 is  hereby 
authorised  to  sell  and  dispose  of  all 
such  bonds  in  the  manner  hereinafter 
provided.  Bald  treasurer,  tinder  the 
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direction  of  the  county  court, 
shall  cause  notice  to  be  published 
for  thirty  days,  in  at  least  two 
daily  papers  published  in  the  state 
and  one  weekly  paper  published  in 
the  county,  that  sealed  proposals 
for  the  purchase  of  all  or  a part 
of  said  bonds  as  may  appear  in  said 
notice  will  be  received  at  his  office, 
and  that  the  same  will  be  opened  by 
him  in  the  presence  of  the  county 
court  on  the  day  and  hour  mentioned 
in  the  notice.  Said  treasurer  may, 
under  the  direction  of  the  court, 
rejeot  any  or  all  bids  that  the  court 
may  not  deem  satisfactory  as  to  price 
or  otherwise,  and  in  case  of  rejection, 
he  may  again  advertise  and  sell  said 
bonds  in  the  same  manner;  or  if  the 
court  so  order,  he  may  sell  them  at 
not  less  than  their  face  value,  at 
private  sale,  and  report  the  same  to 
the  court  at  the  next  term  thereafter," 


I. 

In  answer  to  your  first  question  as  to  whether  or 
not  the  bonds  must  be  advertised  as  stated  in  Section  2911, 
quoted  supra,  we  call  your  attention  to  the  fact  that  the 
section  states  that  the  county  treasurer  "shall  cause  notice 
to  be  published"  etc.  The  verb  "shall"  When  usea  in  a 
statute  is  usually  construed  by  our  courts  as  mandatory  and 
not  directory  and  we  think  the  statute  is  plain  in  its 
terms  and  must  therefore  be  complied  with.  Accordingly,  we 
rule  that  the  bonds  must  be  advertised  as  stated  in  the 
Section, 


II 

In  your  second  question  you  desire  to  know  whether 
the  County  Court  can  sell  bonds  at  private  bids  without  ad- 
vertising such  bonds. 


t 


kr,  J,  D,  Gillespie 


-3 


o6pt  . 


28,  1939 


Of  course,  liaving  ruled  that  bonds  must  first 
be  advertised,  it  would  appear  that  the  same  would  answer 
your  second  question.  However,  we  assume  that  you  refer 
to  the  last  clause  in  the  statute,  "or  if  the  court  so 
order,  he  may  sell  them  at  not  less  than  their  face  value, 
at  private  sale,  and  report  the  same  to  the  court  at  the 
next  term  thereafter," 

’•+ 

We  think  that  the  only  construction  to  be  placed 
upon  said  statute  is,  first,  that  the  bonds  must  be  adver- 
tised for  bids;  second,  that  after  the  court  has  considered 
the  proposals  for  the  purchase  of  the  bonds  the  court  may 
order  the  treasurer  to  reject  any  or  all  bids;  and,  third, 
that  the  court  may  order  the  treasurer  to  again  advertise 
the  bonds  in  the  same  manner. 

As  far  as  we  can  ascertain  from  our  research, the 
statute  (Section  2911,  supra)  has  never  been  passed  upon  or 
construed  by  our  courts.  In  the  case  of  White  v.  Scarritt, 

341  Mo,  1004,  1.  o,  1013,  the  statute  in  question  is  mentioned, 
but  only  incidentally,  but  we  think  that  it  throws  some  light 
on  what  will  be  our  ultimate  construction  of  the  same.  In 
said  case  it  is  said: 

"On  January  11,  1932,  the  treasurer  received 
only  one  bid.  It  was  a very  low  bid, 
coupled  with  numerous  conditions,  and  par- 
ticularly required  a disposition  of  the 
injunction  suit.  The  court  rejected  the 
bid  and  directed  the  treasurer  to  negotiate 
a private  sale  of  the  bonds  tinder  Section 
2911,  Revised  statutes  1929,  subject  to 
the  approval  of  the  court," 

The  statute  uses  the  words,  "may  again  advertise," 
making  the  matter  directory  for  the  second  advertisement 
of  the  bonds.  Therefore,  in  answer  to  your  specific  question, 
we  are  of  the  opinion  that  the  bonds  must  be  first  advertised 
as  directed  in  the  statute.  If  all  bids  are  rejected  by  the 
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County  Court  the  County  Court  can  then  direct  that  the 
bonds  be  re-advertised  or  then  may  sell  them  at  not  less 
than  their  face  value  at  private  sale;  but  we  are  of  the 
opinion  that  no  private  sale  can  be  made  until  the  bonds 
are  advertised  in  the  manner  as  contained  in  the  statute. 


Respectfully  submitted. 


OLLIVER  W.  MGLSM 
Assistant  Attorney-General 


APPROVED: 


J.  LURJS 

(Acting)  Attorney-General 


SALARIES  AND  FEES:  Clerk  of  the  Circuit  Court  of  Jackson 

County  may  retain  fees  in  payment  of  his 
salary. 


September  16,  1939 


Honorable  William  Goodman 
Assistant  Attorney  General 
2301  Fidelity  Building 
Kansas  City,  Missouri 


Dear  Sir: 


We  have  your3  of  the  13th  in  which  you  state 
that  you  have  a letter  from  kr.  B.  T.  Flannery,  Clerk  of 
the  Circuit  Court  of  Jackson  County,  pertaining  to  the 
salary  of  the  Clerk  of  the  Circuit  Court  of  that  county. 

At  the  time  this  matter  was  under  consideration. 
General  kckittrick  had  the  undersigned  to  make  some  re- 
search on  the  question  and,  as  I remember,  the  question 
which  was  submitted  was  whether  or  not  the  Clerk  of  the 
Circuit  Court  of  Jackson  County  was  authorized  to  retain 
fees  collected  by  him  as  such  officer  in  payment  of  his 
salary,  or  was  he  required  to  turn  these  fees  into  the 
county  treasury  and  then  be  paid  by  a warrant  issued  on 
the  order  of  the  County  court. 

In  our  research  on  this  question,  we  find  that  the 
salary  statutes  as  they  apply  to  tha  clerks  of  the  oircuit 
courts  of  the  various  counties  of  tha  state  have  bean 
changed  and  amended,  and  it  is  difficult  to  determine  just 
to  what  counties  some  of  these  sections  apply.  The  last 
amendment  of  the  salary  statute  as  it  applies  to  clerks  of 
the  circuit  courts  will  be  found  in  Laws  of  Missouri,  1937, 
at  page  445,  Section  11730.  However,  referring  to  this 
section,  it  will  be  seen  that  the  highest  bracket  in  which 
a county  may  fall  in  order  to  come  within  the  provisions 
of  this  section  is  one  containing  a population  of  125,000 
and  less  than  400,000.  Referring  to  the  1930  census,  we 
find  that  Jackson  County  had  a population  of  470,454  in 
that  year.  Tracing  back  through  the  statutes  which  have 
been  amended  and  leading  up  to  the  present  circuit  clerk  act 
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of  1937,  supra,  we  do  not  find  thet  counties  of  the  popula- 
tion of  Jackson  County  have  been  within  those  classes. 

Having  failed  to  find  a general  statute  applicable 
to  counties  of  the  population  of  Jackson  County,  we  have 
searched  through  the  Revised  Statutes  and  find  a special 
statute  which  we  think  applies  to  that  county,  that  is, 
Section  11820,  R.  S.  &!o.  1929,  which  is  as  follows: 

"In  all  counties  and  cities  not  within 
the  limits  of  a county  having  a popula- 
tion of  three  hundred  thousand  inhabitants 
or  more,  or  such  as  may  hereafter  have 
three  hundred  thousand  Inhabitants  or  more, 
the  clerk  of  the  circuit  court  of  such 
county  or  city  may  retain,  out  of  the  fees 
received  by  him  as  such  clerk,  an  amount 
not  exceeding  the  sum  of  five  thousand 
dollars  per  annum  for  his  services  as  such 
clerk." 

This  section,  together  with  3ection  11821,  was  what 
was  Section  3271  of  the  Revised  Statutes  of  1889.  In  other 
words,  both  of  these  sections  were  in  one  section  at  that 
time,  however,  they  have  been  changed  some  in  the  wording 
since  the  1889  revision.  It  will  be  noted  that  Section 
11821,  R.  S.  I/o.  1929,  applies  to  counties,  and  cities  not 
within  the  limits  of  a county,  having  a population  of 
300,000  inhabitants  or  more,  so  that  Section  11820,  even 
though  it  says  that  it  applies  to  counties  having  a popula- 
tion of  300,000  inhabitants  or  more,  does  not  apply  to  the 
cities  and  counties  referred  to  in  seid  Section  11821,  that 
is,  those  which  have  over  500,000. 

With  this  explanation  in  mind,  we  think  that  since 
Jackson  County  has  the  aforesaid  population,  end  since  it  is 
not  within  the  class  mentioned  in  Section  11821,  that  is,  that 
it  has  a population  of  500,000  or  over,  then  it  comes  within 
the  classification  of  Section  11820,  supra.  It  will  be  noted 
that  Section  11820  authorizes  the  clerk  of  the  circuit  court 
to  retain  out  of  the  fees  received  by  him  as  such  clerk  an 
amount  not  exceeding  the  sum  of  five  thousand  dollars  per 
mm  for  his  services  as  such  olerk.  This  statute  is  plain 
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and  unambiguous  and  we  do  not  think  that  it  is  neoessary 
to  apply  any  other  rules  of  construction  in  order  to  de- 
termine what  it  means. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  Cleric  of  the  Circuit  Court  of  Jac&eon 
County,  Missouri,  may  retain  out  of  the  fees  received  by 
him  as  such  cleric  an  amount  not  exceeding  the  sum  of  five 
thousand  dollars  per  annum  for  his  services  as  such  clerk. 


Respectfully  submitted 


rras  ».  burton 

Assistant  Attorney  General 


APPROVED: 

ROT  McKITTRIGK 
Attorney  General 

TWB:HR 


TAXATION  AND  REVENUE:  Outlawed  taxes  are  not  a charge  against 

property. 


Honorable  Charles  S.  Greenwood 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 

Dear  Mr.  Greenwood: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"The  County  Treasurer  here  desires 
an  opinion  upon  the  following  ques- 
tion. 


"He  has  certain  taxes  on  his  book 
that  have  run  delinquent  for  more 
than  five  years  without  any  court 
order  concerning  them.  He  al3o  has 
certain  property  that  has  been 
offered  for  sale  three  times  with 
no  bidders. 

"The  question  is,  does  he  have  a right 
to  charge  these  taxes  off  without 
an  order  for  the  county  court. 

Thanking  you  for  an  early  reply, 

I am" 

Section  9952c,  page  431,  Laws  of  Missouri  1933*  is, 
in  part,  as  follows: 

"On  the  day  mentioned  in  the  no- 
tice, the  county  collector  shall 
commence  the  sale  of  such  lands. 
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and  shall  continue  the  same  from  day 
to  day  until  so  much  of  each  parcel 
assessed  or  belonging  to  each  person 
assessed,  shall  be  sold  as  will  pay 
the  taxoB,  interest  and  charges  there- 
on, or  chargeable  to  such  person  in 
said  county.  * a * " 


Section  9953  is,  in  part,  as  follows: 


"If  at  the  first  offering  of  sale  of 
any  tract  of  land  or  lot  tinder  the 
provisions  of  this  act  no  person 
shall  bid  therefor  a stun  equal  to  the 
delinquent  taxes  thereon  with  inter- 
est, penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such 
fact  * * * " 


Section  9953a  is  as  follows: 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes,  interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years 
and  no  person  shall  have  bid  therefor 
a sum  equal  to  the  delinquent  taxes 
thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county  col- 
lector shall  at  the  next  regular  tax 
sale  of  lands  for  delinquent  taxes, 
sell  the  same  to  the  highest  bidder, 
and  the  purchaser  thereof  shall  acquire 
thereby  the  same  interest  therein  as 
is  acquired  by  purchasers  of  other 
lands  at  such  delinquent  tax  sales.” 
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Section  2S62b  13,  in  part,  as  follows: 


"All  lots,  tracts  and  parcels  of  land  upon 
which  taxes  assessed  or  levied  prior  to 
the  tak’ng  effect  of  this  act  remain  due 
end  unpaid  at  the  date  when  such  taxeB 
would  have  become  delinquent  a3  provided  in 
the  act  under  which  they  were  assessed  and 
levied,  and  which  taxes  are  not  mergad  in 
judgment  prior  to  the  effective  date  of 
this  act,  shall  be  deemed  to  be  delinquent 
tinder  the  provisions  of  this  act,  and  the 
same  proceedings  shall  be  had  to  enforce 
the  payment  of  such  unpaid  taxes,  with 
interest,  penalty  and  costs,  and  payment  en- 
forced and  liens  foreclosed  under  and  by 
virtue  of  the  provisions  of  this  act  and 
the  seme  rights  of  redemption  shall  attach. 

For  the  purposes  of  foreclosure  under  this 
act,  the  date  of  delinquency  sliall  be  fore- 
closure under  tills  act,  the  date  of  delin- 
quency snail  be  construed  to  mean  the  date 
when  the  taxes  first  became  delinquent;  <*  * * • 


Section  9961,  page  40b,  Laws  of  Missouri  193b,  is  as 
follows:  ' 


"No  proceedings  for  the  sale  of  land  and 
lots  for  delinquent  taxes  under  the  pro- 
visions of  Chapter  69,  Revised  Statutes 
of  Missouri,  1929,  relating  to  the  collec- 
tion of  delinquent  and  back  taxes  and  pro- 
viding for  foreclosure  sale  and  redemption 
of  land  and  lots  therefor,  shall  be  valid 
unless  initial  proceedings  therefor  shall 
be  commenced  within  five  (S)  years  after 
delinquency  of  such  taxes,  and  any  sale 
held  pursuant  to  initial  proceedings  com- 
menced within  such  period  of  five  (6) 
years  shall  be  deemed  to  have  been  in 
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compliance  with  the  provisions  of  said 
act  In  so  far  as  the  time  at  which  such 
sales  are  to  be  had  Is  specified  there- 
in, Provided  further,  that  In  suits  or 
actions  to  collect  delinquent  drainage 
and/or  levee  assessments  on  real  estate 
such  suits  or  actions  shall  be  commenc- 
ed within  five  years  after  delinquency, 
otherwise  no  suit  or  action  therefor 
shall  be  commenced,  had  or  maintained." 


Outlawed  taxes  ere  not  a 
charge  against  property  for 
subsequent  sale  and  should 
not  be  carried  forward  in 
the  "back  tax  book".  


The  sections  hereinbefore  cited  indicate  that  each 
years  taxes  assessed  against  the  property  are  to  be  in- 
cluded in  the  list  of  delinquent  lands  and  lots  and  that 
such  list  is  the  basis  for  the  publication  of  sale.  Ac- 
cordingly, if  at  the  third  sale  no  offer  whatsoever  is 
received  by  the  collector,  the  law  making  no  provision  for 
a fourth  sale,  it  would  appear  that  those  taxes,  which  at 
the  next  sale  will  be  more  than  five  years  delinquent,  are 
not  a charge  against  the  property  whioh  can  be  enforced 
under  the  provisions  of  the  Jones-Munger  law.  In  this 
connection,  we  refer  you  to  Section  9961,  supra.  By  vir- 
tue of  this  section,  a statute  of  limitations  1b  operative 
as  to  all  taxes.  Initial  proceedings  for  the  sale  of  which 
have  not  been  instituted  within  five  years  of  the  date  of 
the  proposed  sale.  It  is  our  view  that  after  a third  sale 
is  had  on  a given  tract  of  land  without  a sale  at  such 
offering,  the  advertisement  for  sale,  published  the  next 
succeeding  year,  constitutes  the  initial  proceeding  con- 
templated by  Section  9961,  supra. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  at 
the  next  sale  of  lands  and  lots  for  delinquent  taxes. 
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following  a sale  at  which  the  tract  or  lot  of  land  has  been 
offered  for  the  third  tine  without  any  bid,  you  should 
offer  the  certificate  of  purchase  on  such  lot  or  tract  of 
land  for  all  taxes  which  are  not  outlawed,  to-wit,  which  did 
not  become  delinquent  more  than  five  years  prior  to  the  date 
of  such  initial  proceeding  and  such  outlawed  taxes  should 
not  be  carried  forward  in  the  "back  tax  book". 


Respectfully  submitted. 


APPROVED i 


. YY.  BUFFI  KG  TON 

Acting)  Attorney  General 


S.  V.  kEDLING 

Assistant  Attorney  General 
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LIQUOR:  Funeral  parlor  chapel  can  not  be  classed  as  a church  because 
religious  services  are  held  there  weekly,  wo  statutory  requirement  that 
a 3.2  beer  licensee  have  good  moral  character.  Suspension  of  3.2%  beer 
license  not  statutory  grounds  for  refusal  of  subsequent  application  lor 
similar  license.  Filing  of  criminal  prosecution  is  not  in  itself  a con- 
viction requiring  the  refusal  of  a 3.2%  beer  license  for  one  year.  Cities 
can  not  suppress  or  prohibit  sale  of  intoxicating  liquor  authorized  by 
statute . 
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Honorable  G.  Derk  Green 
Prosecuting  Attorney 
Linn  County 
Marceline,  Missouri 


Lear  Sir: 


FILE  Qj 
% A 


We  . ave  received  your  letter  of  February  16th  in  which 
you  have  asked  three  question*.  The  first  part  of  your 
letter  embracing  the  first  question  read*  as  follows: 


"Sometime  back  Mr.  A.  L.  burns,  city 
attorney  of  Liarcellne,  addressed  you 
in  regard  to  an  application  made  for  a 
beer  license  in  the  City  of  Marceline, 
and  at  that  time  you  rendered  an  opinion 
upon  the  facts  given.  This  was  requested 
by  him  at  the  insistence  of  the  city 
council.  How  they  have  asked  that  I 
communicate  with  you  concerning  the  same 
matter,  but  setting  out  different  facts. 

The  situation  is  as  follows: 

♦The  Baptist  Church,  of  the  City  of 
Marceline,  is  situated  one-half  block 
from  the  business  section.  Services 
are  held  regularly  in  this  church  on 
Sundays  and  on  certain  d ays  during 
the  week.  As  a part  of  the  church 
program  the  pastor  conducts  services 
each  Saturday  afternoon  at  three  o'clock 
in  a fui.eial  home  located  in  the  business 
section  of  the  town.  This  service  has 
been  conducted  in  the  funeral  home  for 
approximately  eleven  months,  and  has  been 
conducted  regularly  at  the  stated  time. 
The  services  at  the  fureral  home  were 
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auth  rised  by  the  governing  vody  of  tha 
Baptist  Church  in  regular  session,  the 
governing  body  being  the  congregation. 

At  these  services  Bible  study,  preaching, 
singing,  and  praying  takes  place  in  al- 
most identical  manner  as  at  any  regular 
church  service  on  Sunday  at  the  church. 

The  purpose  of  this  service  on  Saturday 
is  to  enable  members  of  the  church  living 
in  the  rural  sections  to  attend  the  ser- 
vices at  the  same  time  they  are  in  the 
city  for  the  purpose  of  buying  their 
groceries,  or  transacting  other  business, 
when  they  would  not  be  able  to  attend 
church  on  Sundays  and  make  an  extra  trip 
to  town.  Of  course,  members  of  other 
denominations  are  welcome  and  many  resi- 
dents of  the  city  attend  the  services. 

The  building  in  which  these  services  are 
held  is  an  ordinary  one  story  business 
building  suitably  arranged  for  a funeral 
home  and  chapel  from  which  funeials  ser- 
vices are  conducted.  The  owner  ol  the 
funeral  home  also  r.iaintains  hie  business 
office  in  one  room  of  the  building,  and 
uses  the  entire  building  on  any  occasion 
for  conducting  a funeral  service.  Located 
in  less  than  one  hundred  feet  of  this 
funeral  home  is  another  building,  and  an 
^plication  has  been  presented  to  the  city 
council  for  the  issuance  of  a license  to 
sell  6 per  cent  beer  in  this  business  build- 
ing. No  consent  to  the  issuance  of  tile 
license  has  been  given  by  the  governing 
body  of  the  Baptiet  Church.  This  church 
has  three  trustees  whose  duty  it  is  to 
attend  to  the  physical  propertlea  of  the 
church.  It  also  has  a Board  of  leaoons 
whose  duty  it  is  to  assist  in  the  management 
of  the  church  affairs  by  making  recommenda- 
tions to  the  congregation.  The  governing 
authority  of  the  church  is  vested  in  the 
congregation  or  membership  meeting  in  regu- 
lar conference  each  month  or  at  any  special 
or  called  conference,  which  special  confer- 
ence may  be  called  upon  one  weeks  notice. 
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We  would  like  your  opinion  as  to  whether 
or  not  the  described  above  situation  pro- 
hibits the  Issuance  of  this  5 per  c ent 
beer  license  under  the  ’Missouri  Statutes,' 
with  reference  thereto." 


Cm  August  17,  1938,  this  office  addressed  an  opinion  to 
Mr.  A.  L.  Burns,  City  Attorney  of  Marcellne,  in  connection 
with  the  exact  and  same  situation.  In  his  opinion  request, 
Mr.  Burns  stated  that  for  several  months  prior  thereto 
preaching,  praying,  Bible  Study  and  song  service  had  been 
held  In  this  chapel  "by  many  denominations  and  Is  apparently 
not  restricted  to  any  particular  church  or  creed".  He  also 
Inferred,  without  making  a definite  statement,  that  sush 
services  were  regularly  held.  A part  of  our  opinion  In 
response  to  that  request  reads  as  follows  t 


"It  Is  a well  known  fact  that  on  account 
of  crowded  conditions  In  church  buildings, 
the  Sunday  School  and  Bible  classes  are 
sometimes  held  In  courthouses  or  other 
buildings  about  a city,  but  we  do  not 
think  that  the  lawxuakers  contemplated  that 
such  building  would  be  classed  as  a building 
used  regularly  as  a place  of  religious  wor- 
ship, which  would  prohibit  locating  a place 
of  selling  intoxicating  liquor  within  a 
certain  distance  therefrom.  We  think  that 
the  lawmakers  had  In  mind,  when  they  refer- 
red to  ' other  building  regularly  used  as 
s place  of  religious  worship,'  such  building 
as  a particular  religious  denomination  may 
have  control  over  and  which  building  Is 
governed  through  Its  board  of  managers. 

We  do  not  think  that  the  building  and  the 
use  thereof  which  you  have  described  In 
your  re que s t comes  within  that  class. 

We  are  thersfors  of  the  opinion  that  the 
use  of  the  building  mentioned  in  your  re- 
quest Is  not  such  a continuous  and  consistent 
use  for  religious  worship  that  It  could  be 
classed  as  a building  regularly  used  for 
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for  religious  worship,  but  that  such  use 
Is  more  In t he  class  of  occasional  or  casual 
use . That  being  the  case,  the  applicant 
for  the  license  to  sell  intoxicating  liquor 
would  not  be  required  to  obtain  the  written 
consent  of  the  board  of  managers.  If  any, 
of  those  worshipping  In  the  building  which 
you  have  mentioned  in  your  request. 


The  gist  of  the  facts  concerning  the  same  matter  as 
you  have  outlined  them  is  that  the  governing  body  of  the 
Baptist  Church  of  the  City  of  kareeline  has  authorised  the 
regular  Saturday  afternoon  services  in  the  funeral  parlor 
chapel  and  the  pastor  of  that  church  conducts  said  services; 
while  members  of  other  churches  attend,  yet  the  same  are 
in  fact  Baptist  services;  that  the  building  is  primarily 
a funeral  home  and  the  governing  body  of  the  Baptist  Church 
has  not  consented  to  any  license  being  issued  within  the 
statutory  distance  from  the  funeral  home. 

Section  44-a-14,  Laws  of  Missouri  1935,  page  285,  reads 
as  follows! 


• 

"No  license  shall  be  granted  lor  the  sale 
of  Intoxicating  liquor,  as  defined  in  this 
act,  within  one  hundred  (100)  feet  of  any 
school,  church  or  other  building  regularly 
used  as  a place  of  religious  worship,  with- 
out the  applicant  for  such  license  shall 
first  obtain  the  consent  in  writing  of  the 
majority  of  the  Board  of  Directors  of  such 
school,  or  the  consent  in  writing  of  the 
majority  of  the  managing  board  of  such  church 
or  place  of  worship.  The  Board  of  Aldermen, 
City  Council  or  other  proper  authorities, 
of  any  incorporated  City,  town  or  village, 
may  by  ordinance,  prohibit  the  granting  of 
a license  for  the  sale  of  Intoxicating 
liquor  within  a distance  as  great  as  three 
hundred  (300)  feet.  In  such  cases,  and 
where  such  ordinance  has  been  lawfully 
enacted,  no  license  of  any  character  shall 


Hon.  G.  Derk  Green 


—5' 


February  2fl, 


193© 


issue  in  conflict  with  such  ordinance 
while  such  ordinance  is  in  effect." 


The  question  then  is  whether  under  the  facts  the  funeral 
chapel  can  be  classed  as  a "church  or  other  building  regularly 
used  as  a place  of r eligioua  worship."  We  do  not  think  that 
it  can  be  so  classified. 

In  our  opinion  addressed  to  Mr.  Burns,  we  quoted  from 
15  R.C.L.,  Section  137,  page  373,  a art  of  which  reads  as 
follows 1 


"any  structure  used  principally  for 
religious  worship  and  nible  L> tuny  is 
Included  although  some  of  its  rooms  may 
be  used  by  societies  Incidental  to  the 
church,  or  clopely  allied  to  Its 
principles,  or  by  Individuals  connected 
with  or  peculiarly  eligible  to  membership 
In  the  church;  and  It  is  not  necessary 
that  the  org  nization  be  incorporated. 

In  the  application  of  such  legislation, 
however,  the  courts  properly  refrain  from 
including  what  in  reason  cannot  and  in 
oamrion  conception  ordinarily  Is  not  re- 
garded as  a church.  The  restraint  is 
usually  held  not  to  apply  to  places  used 
occasionally  for  preaching,  or  a building 
used  by  an  organization  devoted  to  the 
reformation  of  fallen  women,  unconnected 
with  any  church,  or  a building  occasionally 
used  for  entertainments  for  the  b enef it 
of  a church,  or  used  by  an  unorganized  body 
as  a mission  for  Bible  study  and  meetings, 
when  most  of  the  building  la  used  for 
residential  and  commercial  purposes." 


In  the  case  of  George  vs.  Board  of  Excise  of  the  City  of 
Elizabeth  73  N.J.n.  3©o,  the  court  in  construing  a similar 
situation  saidx 


"The  legislature  clearly  did  not  Intend 
that  wherever  religiously  Inclined  per- 
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eons  meet  together  for  Bible  study  end 
tie  like  a church  existed  within  the 
weaning  of  this  excise  retaliation,  but 
unless  the  stetute  hes  a weaning  as 
broau  as  this  it  does  not  include  the 
conditions  that  constitute  the  prosecu- 
tor's case.  The  action  of  the  municipal 
board  brought  up  by  this  writ  is  affirmed." 


In  the  case  of  In  Llatter  of  Korndorfer  49  N.Y.S.  559,  the 
court  said: 


"'The  law  does  not  undertake  to  define 
or  restrict  the  definition  of  the  words 
"occupied  exclusively  as  a church,"  and 
I think  it  must  be  left  to  such  reason- 
able construction  as  will  accomplish  the 
purpose  intended  by  the  legislature,  viz, 
to  prevent  the  traffic  of  liquor  in  prox- 
imity to  such  class  of  bull  Inga." 


In  tie  case  of  hatter  of  Hupp  106  N.Y.S.  4S5,  the  court 

said: 


"'The  statute  was d esigned  to  protect  such 
buildings  only  as  we^e  at  the  time  of  the 
issuance  of  the  certificate  used  exclu- 
sively for  religious  worship,  that  is, 

"os  e church;"  a church,  referred  to  as 
an  edifice,  in  popular  comprehensive  wean- 
ing "a  building  set  apart"  for  religious 
worship,  ?*ebster's  Unabr.  Diet," 

In  the  case  of  In  Re  Vail  77  N,Y,S,  903  the  building,  which 
It  was  claimed  was  occupied  aa  a church,  was  located  in  an  alley 
way  and  was  a small  builuing  ton  by  sixteen  feet.  It  was  occasion- 
ally used  by  a religious  association,  which  lad  regular  quarters 
elsewhere.  In  holding  that  tills  was  not  a church  as  intended 
by  the  legislature  and  that  the  facts  "all  indicate  that  the 
purpose  of  its  erection  ana  use  was  solely  to  defeat  the  purpose 
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of  Kirs.  Lennon  to  procure  a liquor  tax  certificate,”  the 
court  said  further* 


”It  may  be  that  a very  considerable 
majority  of  the  law-ab5ding  c it leans 
of  the  village  of  ^slip  ere  opposed 
upon  moral  grounds  to  the  opening  of 
another  saloon  upon  the  main  street 
of  that  village;  but  conceding  that 
sentiment  is  entitled  to  the  highest 
respect  and  consideration,  still  it  Is 
better  that  the  evil  be  endured  than 
that  the  law  should  be brought  into 
contempt  by  an  application  thereof 
manifestly  ade  to  meet  a particular 
case.  Proceedings  dismissed,  with  costs*” 


CONCLUSION 


Therefore,  placing  a i eaeonable  construction  on  Section 
44-a-14,  w e are  of  t he  opinion  that  the  funeral  home,  which 
is  built  ana  designed  as  such,  ordinarily  used  as  such  and 
which  is  not  owned  by  or  controlled  in  any  way  by  the  Baptist 
Church c an  not  be  construed  as  a "church  or  other  building 
regularly  used  as  a place  of  religious  worship.”  If  the 
opposite  construction  were  to  be  placed  on  this  section,  it 
would  follow  that  the  laws  authorizing  the  sale  of  intoxica- 
ting liquor  could  be  nul  ified  by  a systematic  selection  of 
rooms  over  a city  for  periodical  church  services  or  Sunday 
School  clashes • V.e  do  not  believe  that  the  legislature  had 
any  such  application  of  the  law  in  mind  when  Section  44-a-14 
was  enacted  into  law.  Rather,  we  believe  that  the  legisla- 
ture had  in  mind  the  protection  of  church  buildings  built  or 
designed  and  actually  used  ''or  such  purposes  primarily,  end 
which  buildings  would  be  under  the  control  and  management  of 
the  managing  board  of  the  church  involved.  In  o ther  words. 

It  referred  to  the  church  home  Itself  and  not  other  suitable 
rooms  such  as  a funeral  parlor  chapel,  town  hall,  court  house 
or  lodge  hall,  all  of  which  are  primarily  and  regularly  used 
for  other  purposes,  but  in  which  religious  services  might 
be  permitted  periodically  or  otherwise. 
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II. 


The  second  question  contained  in  your  letter  is  in  the 
following  language: 


"In  this  seme  connection  we  would  like 
further  to  ask  your  opinion  upon  this 
additional  statement  of  facts. 

The  applicant  for  this  license  has 
at  the  present  time  a license  to  sell 
3.2  per  cent  beer  at  another  location 
in  Mar ce line.  Sometime  back,  hut 
within  the  past  year  he  was  taken  to 
Jefferson  City  toanpear  before  the 
coEv.dssloner  on  a charge  of  having  sold 
whiskey  by  the  drink  in  this  beer  place. 

The  testimony  at  that  hearing  was  to 
the  effect  that  tv/o  inspectors  purchased 
liqpor  by  the  drink  and.  saw  it  purchased 
by  others  at  this  place,  and  that  it  v/as 
seized  by  one  >f  the  clerks  hired  by  the 
licensee.  The  licensee t estified  that 
he  was  not  present  at  the  time  of  such 
sales  ana.  knew  nothing  about  it,  and 
they  were  made  without  his  cnowl edge 
or  consent.  The  commiasioner  suspended 
his  license  for  a period  of  five  days. 

Now  a criminal  charge  has  been  filed 
against  the  licensee,  charging  him  with 
sel"  ing' intoxicating  liquor  without  a 
license. 

Do  t e«e  facts  justify  or  authorize  the  city 
council  to  r efuse  the  issuance  of  another 
license  to  the  applicant  on  t he  theory  that 
these  s”les,  the  suspension  of  his  license, 
and  the  charge  now  pending  against  him  in- 
dicate that  he  is  not  a person  of  the  good 
moral  character  required  by  the  s tatute?" 


There  is  no  law  in  connection  with  the  manufacture  or  sale 
of  2.2  per  c ent  beer  which  states  that  a licensee  must  be  a 
person  of  good  moral  character.  Consequently,  the  e is  no  author- 
ization to  r fuse  a license  on  the  ground  that  the  applicant  is 
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not  of  good  moral  character  as  far  as  the  s tatutea  are  con- 
cerned* Likewise,  there  Is  no  statute  to  the  effect  that  the 
auapenslon  of  a 3,2  per  cent  beer  license  by  the  Supervisor 
of  Liquor  Control  constitutes  grounds  for  such  a refusal. 
Section  15139-y  of  the  non- intoxicating  beer  laws.  Laws  of 
Missouri  1933,  page  264,  provides  that  if  any  person  who 
holds  a 3*2  per  cent  beer  license  is  convicted  under  the 
authority  of  that  article,  the  license  shall  t)  ereupon  be 
void  "and  the  holder  thereof  shall  not  thereafter,  for  a 
period  of  one  year  after  date  of  such  conviction,  be  entitled 
to  any  permit  for  any  purpose  authorised  under  t his  article," 

However,  the  person  you  have  in  mind  has  apparently  not, 
as  yet,  been  convicted.  A complaint  filed  is  not  in  itself 
a conviction,  Shox-ld  the  person  be  acquited,  there  would  be 
no  conviction  and  the  terms  of  Section  13139-y  would  not  a>  ply. 


CONCLUSION 


Consequently,  under  the  s tatutory  law  governing  the 
licensing  of  3,2  per  cent  beer  dealers,  there  is  no  require- 
ment that  an  applicant  f or  such  a license  must  be  a pe rson 
of  good  moral  character.  Likewise,  the  suspension  of  such 
a license  by  the  Supervisor  of  Liquor  Control  is  not  by 
statute  made  a ground  for  refusing  a subsequent  application 
for  a similar  license.  If  any  person  is  convicted  of  vio- 
lating the  provisions  of  the  non-intoxicating  beer  laws, 
then  such  person  can  not  receive  a license  for  a period  of 
one  year  after  date  of  such  conviction.  However,  the  filing 
of  a complaint  against  the  person  is  not  in  itself  a con- 
viction and  the  one  year  period  does  not  begin  until  there 
is  an  actual  conviction. 


III. 


Your  last  question  is  in  the  following  language: 


"We  would  like  further  to  ask  your 
opinion  as  to  the  discretion  that  the 
council  has  in  granting  or  refusing 
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any  application  for  license  made  to  it 
if  the  applicant  is  a person  of  good 
moral  character  and  possesses  the  qual- 
ifications provided  by  the  statute,  and 
the  location  is  not  within  any r estricted 
area,  does  the  city  council  have  any 
discretion  in  granting  or  refusing  to 
grant  a license ?" 


In  other  words,  you  are  Inquiring  as  to  Aether  the 
council  has  the  right  to  suppress  or  even  prohibit  the  sals 
of  intoxicating  liquor  within  the  city  limits.  If  an  appli- 
cant has  every  qualification  for  a license  and  yet  is  re- 
fused, such  refusal  would  amount  to  a suppression  of  the 
sale  of  intoxicating  liquor,  at  least  to  that  extent.  If 
one  eligible  person  could  thus  be  refused,  all  eligible 
persons  could  likewise  be  refused  with  the  result  that  the 
city  would  thereby  be  wholly  suppressing  such  sales.  In 
this  connection,  we  are  enclosing  copy  of  an  opinion  written 
by  this  office  on  February  2b,  1938  and  addressed  to  Ur. 
Donald  B.  ^awson,  Prosecuting  attorney  of  Bates  County, 
Missouri.  In  that  opinion,  a similar  question  was  asked  and 
we  held  that  the  city  council  had  only  the  authority  to 
regulate  and  control  the  sale  of  intoxicating  liquor  within 
the  limits  of  the  city  in  a manner  not  inconsistent  with  the 
laws  of  the  state  and  that  the  power  to  regulate  and  control 
said  business  did  not  confer  on  the  city  the  right  to  sup- 
press or  prohibit  such  sales. 


Respectfully  submitted. 


J.  F.  ALi_hBACH 

Assistant  Attorney  General 

APPROVE.- 1 
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Township  hoard  maj  no*:  employ  one 
of  its  own  members  to  act  as  fore- 
man or  overseer  of  work  under  the 
direction  of  the  board. 
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Mr.  G.  Derk  Green 
Prosecuting  Attorney 
Linn  County 
LInneus,  Missouri 

Dear  Sir: 

This  Is  in  reply  to  yours  wherein  you  submit  the 
following  question: 

N1  have  had  numerous  requests  from 
township  officers  of  various  town- 
ships, concerning  the  right  of  a 
' member  of  the  township  board  to  be 
employed  by,  and  draw  compensation 
from  the  township. 

"This  question  arises  particularly 
in  connection  with  the  building  of  roads 
out  of  funds  obtained  from  the  bond 
Issues.  In  several  Instances,  members 
of  the  township  board  act  as  foreman 
or  overseers  of  the  work  and  draw  pay 
from  the  township  for  such  work." 

In  our  search  of  the  statutes  as  to  the  powers  and 
duties  of  the  township  boards  we  find  that  Section  12999, 

R.  S.  Missouri,  1929,  requires  the  township  board  to  audit 
all  claims  against  the  township.  Section  12301,  R.  S. 
Missouri,  1929,  provides  for  the  presentation  of  all  claims 
against  the  board.  Section  8150,  R.  S.  Missouri,  1929, 
which  sets  out  some  of  the  duties  of  the  township  board, 
provides  In  part  as  follows: 
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"•fr*#****#*-****** 

In  the  month  of  April  each  year 
the  board  shall  appoint  a road 
overseer  for  each  district,  who 
shall  serve  for  one  year  and 
until  his  successor  Is  appointed 
and  qualified.  Any  road  overseer 
may  be  removed  from  office  by  the 
township  board  for  incompetency, 
neglect  or  other  good  cause,  and 
a successor  may  be  apolnted  by 
them  in  his  stead." 

By  Section  8151,  R.  S.  Missouri,  1929,  the  town- 
ship board  fixes  the  compensation  of  the  overseer  of 
the  roads.  Section  8153,  R.  S.  Missouri,  1929,  requires 
the  overseer  to  make  a report  to  the  township  board. 
Section  8154,  R.  3.  Missouri,  1929,  provides  as  follows! 

"The  overseer  shall  not  employ  any 
member  of  the  township  board  nor 
enter  into  any  contract  for  road 
work,  material,  tools,  teams,  nor 
purchase  any  machinery  or  material 
for  the  use  of  the  road  district 
from  any  member  of  the  board  or  a 
member  of  his  own  family,  either 
directly  or  indirectly,  nor  in  any 
way  use  the  funds  of  the  district 
so  as  to  become  the  beneficiary  in 
the  disbursement  of  the  same.  * * " 

By  these  sections  it  will  be  seen  that  the  town- 
ship board  has  general  supervision  over  the  road  work 
within  the  boundaries  of  the  township.  Section  8154, 
supra,  quite  clearly  indicates  that  the  lav/makers  did 
not  intend  that  a member  of  the  township  board  should 
be  the  overseer  of  a road  distriot,  or  that  he  should 
have  any  dealings  with  the  overseer  of  the  district. 

In  other  words,  it  is  very  evident  that  the  lawmakers 
did  not  intend  that  a member  of  the  township  board 
should  serve  his  township  in  any  capacity  other  than  a 
member  of  the  board. 
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While  there  may  be  no  particular  statute  applicable 
to  your  question,  yet  we  think  this  question  should  be 
considered  under  the  rule  of  public  policy.  In  the  case 
of  Meglemery  v.  Weisslnger  et  al. , (Ky.)  131  3.  W.  40,  it 
was  held  that  the  fiscal  county  court,  empowered  to  em- 
ploy a bridge  commissioner,  a salaried  officer,  could 
not  appoint  one  of  their  own  members.  The  court  in  that 
case  held  that  such  an  appointment  woul d be  against  pub- 
lic policy,  nor  does  the  fact  that  he  was  not  present 
with  the  court  when  the  appointment  was  made  have  the 
effect  of  ahanglng  this  salutary  rule.  At  l.c.  41  the 
court  said: 

* * The  fact  that  the  power  to 
fix  and  regulate  the  duties  and 
compensation  of  the  appointee  is 
’ lodged  ih  the  bod^  of  whioh  he  ia 
a member  is  one,  liut  not  the  only, 
reason  why  it  is  against  public 
policy  to  permit  such  a body  charged 
with  the  performance  of  public  duties 
to  appoint  one  of  its  members  to  an 
office  or  place  of  trust  and  responsi- 
bility. It  is  of  the  highest  import- 
ance that  municipal  and  other  bodies 
of  public  servants  should  be  free 
from  every  kind  of  personal  influence 
in  making  appointments  that  carry  with 
them  services  to  which  the  public  are 
entitled  and  compensation  that  the 
public  must  pay.  And  this  freedom 
cannot  in  its  full  and  fair  sens.e  be 
secured  when  the  appointee  is  a member 
of  the  body  and  has  the  close  opportunity 
his  association  and  relations  afford  to 
place  the  other  members  under  obli- 
gations that  they  may  feel  obliged  to 
repay.  ************ 

If  a member  of  the  township  board  were  appointed 
by  the  board  as  a foreman  or  overseer,  the  township  would 
be  put  in  the  situation  of  having  one  of  its  employees 
reporting  to  himself  and  approving  his  own  reports,  and 
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we  do  not  think  that  the  lawmakers  Intended  that  any 
auoh  conditions  should  exist. 


CONCLUSION. 


From  the  foregoing  It  la  the  opinion  of  this  de- 
partment that  the  township  board  of  a township  under 
township  organisation  is  not  authorized  to  appoint  one 
of  its  members  to  act  as  a foreman  or  overseer  of  any 
work  being  done  under  the  authority  and  direction  of 
the  board,  and  he  is  not  authorised  to  draw  any  pay 
from  the  township  for  such  work. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


J.  E.  "A WF 

(Acting)  Attorney  General 
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DOG  TAX: 
ANIMALS : 


County  dog  tax  once  submitted  to  voters  of 
county  cannot  be  resubmitted. 
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Mr.  U.  Dark  Green 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 

D«ar  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 


"Under  Article  12,  Chapter  88  of  the 
*Revised  Statutes  of  1929,*  a petition 
was  presented  and  the  people  of  Linn 
County  voted  in  favor  of  creating  a 
license  tax  on  dogs  in  this  county. 

"That  Is  now  being  made  effective  by 
the  officers,  enforcing  the  provisions 
of  that  chapter.  Some  persons  contend 
that  they  were  misinformed  of  the  work 
of  this  law  at  the  time  of  the  elec- 
tion and  would  like  now  to  obtain  a 
vote  of  the  people  on  the  question 
of  taking  Linn  County  out  of  the  effect 
of  the  law. 


"I  have  found  no  way  in  which  they  can 
obtain  a vote  on  tills  or  submit  it  to 
the  voters  for  reconsideration.  Please 
advise  me  if  It  Is  possible  for  vote  to 
be  had  upon  this,  and  If  so  the  method 
to  obtain  the  same." 

Article  XII,  chapter  88,  R.  3.  Missouri  1929, 
amended  Laws  of  Missouri,  1937,  page  224,  provides  for 
a county  dog  tax  to  be  determined  by  local  option. 


Mr.  G.  Derk  Green 


2 


May  15,  1939 


Section  12861  of  the  article  provides  in  part  as  follows : 

"««*#*******«««** 

Provided  that  upon  the  filing  of 
petition  signed  by  one  hundred  or 
more  householders  of  any  county 
and  presented  to  the  county  court 
at  any  regular  or  special  session 
thereof  more  than  thirty  days  before 
any  general  election  to  be  had  and 
held  in  said  county,  it  shall  be 
the  duty  of  the  county  court  to 
order  the  question,  as  to  whether 
or  not  there  should  be  adopted  the 
law,  creating  a license  tax  on  dogs, 
submitted  to  the  qualified  voter,  to 
be  voted  upon  at  the  next  election. 

Upon  the  receiving  of  such  petition  it 
shall  be  the  duty  of  the  county  court 
to  make  an  order  as  herein  recited, 
and  the  county  clerk  shall  see  that 
there  is  printed  upon  all  ballots  to 
be  voted  at  the  next  election  the 
follow:1  ngf 

"For  creating  a license  tax  on  dogs— 

Yea.  No. 

(Erase  the  word  you  do  not  wish  to 
vote. ) 

"The  returns  of  said  election  upon 
said  subject  shall  be  opened,  can- 
vassed and  certified,  as  the  returns 
for  general  elections.  If  the  major- 
ity of  the  votes  cast  upon  the  sub- 
ject be  in  favor  of  license  tax  on 
dogs,  the  county  court  shall  spread 
the  result  of  such  election  upon  its 
records  and  give  notice  thereof  by 
publication  in  some  newspaper  printed 
and  published  in  such  county  and  such 
law  shall  become  operative  from  the 
time  such  publication  is  made." 
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The  question  presented  by  your  request  is  when 
the  license  tax  on  dogs  has  once  been  adopted  by  a 
county  Is  the  e any  way  in  which  the  question  may  be 
again  submitted  to  the  voters  to  determine  whether  the 
license  tax  law  should  be  In  effect. 

While  the  "county  dog  tax  law"  Is  the  law  of 
this  state,  still  Its  operation  Is  "suspended  In  the 
several  counties  of  the  state  until  a majority  of  the 
legal  voters  of  any  county  should  decide,  at  a general 
or  special  election,  to  enforce  the  same  in  such  county." 
Welch  v.  The  Hannibal  Ry.  Co.,  26  Mo.  App.  358.  Once 
the  law  has  been  adopted  it  then  occupies  the  status 
the  same  as  any  other  statutory  enactment  of  the  State 
Legislature. 

There  Is  nothing  in  the  county  dog  tax  law  pro- 
viding for  a resubmission  of  this  question.  Moreover, 
the  form  of  the  ballot  as  given  In  Section  12881,  supra, 
is* 

■*********«****** 

For  creating  a license  tax  on  dogs— 

Yes.  No. 

(Erase  the  word  you  do  not  wish  to 
vote. )" 

This  form  could  not  be  used  to  repeal,  reject  or  suspend 
the  law  which  had  already  been  adopted.  The  ballot  form 
only  provides  for  voting  on  the  question  of  "creating" 
a license  tax. 

Other  "local  option"  statutes  have  provided  for 
a resubmission  of  the  question.  Section  7244,  R.  S.  Mis- 
souri 19u9,  dealing  with  the  liquor  local  option  provided 
that  the  question  could  not  be  submitted  within  four  years 
next  after  the  election. 

The  section  dealing  with  the  election  to  determine 
whether  animals  shall  be  restrained  from  running  at  large 
in  the  county  provides  that  such  election  shall  be  called 
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for  the  purpose  of  submitting  to  the  voters  the  question 
of  "enforcing,  in  such  county,  the  provision*  of  this 
article."  Section  12805,  R.  S.  Missouri  1929* 

The  form  of  the  ballot  in  such  election  as  given 
in  Section  12806,  R.  S.  Mi  souri  1929,  is  as  follows: 

"'For  enforcing  the  law  restraining 
(insert  the  name  of  animals  in  petition) 
from  running  at  large; ' 

'against  enforcing  the  law  restraining 
(insert  the  name  of  animals  in  petition) 
from  running  at  large. *tt 

The  wording  of  the  above  ballot  would  allow  the  voters, 
on  resubraission,  to  repeal  or  suspend  the  operation  of 
the  law  by  voting  "against  enforcing  the  law  restraining 
animals  from  running  at  large . " 

In  view  of  what  has  been  said  above,  it  will  be 
seen  that  when  a county  dog  tax  law  has  once  been  adopted 
by  a county  it  then  becomes  a legislative  enactment  which 
can  only  be  repealed  or  amended  by  the  legislature.  We 
do  not  mean  to  hold  that  the  legislature  itself  could 
not  a<low  the  counties  to  vote  again  on  whether  the  dog 
tax  law  should  be  in  force  in  the  county  but  only  hold 
that  as  the  law  stands  now  they  have  made  no  such  pro- 
vision. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  once  the  county  dog  tax  law  has  been  adopted  in 
any  county,  then  such  question  cannot  be  again  submitted 
to  the  voters  as  to  whether  such  law  shall  be  repealed, 
suspended  or  not  be  in  effect. 

Respectfully  submitted 


APPROVED:  ARTHUR  0'IL^FE 

Assistant  Attorney  General 


J1.  E.  TAILOR 

(Acting)  Attorney  General 
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TOWNSHIP  CLERKS: 


Ho  fee  for  drawing  or  writing  warrant. 


Lla y 15,  1959 


hon.  Charles  3.  Greenwood 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  I issoi;ri 

iear  Sir: 

This  will  acknowledge  receipt  of  your 
letter  of  ay  4,  1959,  in  which  yyu  request  our  opinion 
on  tie  following: 

"Section  12510,  session  acts  of 
1931  Is  being  construed  in  various 
ways  by  the  township  clerks* 

"I  wish  your  opinion  on  whether  or 
not  the  township  clerk  is  entitled 
to  a fee  of  ten  cents  ( .10^)  for 
writing  each  v/arrant  ov  r and  above 
the  regular  -*2*50  per  day* 

"if  this  section  does  not  authorize 
such  payment,  is  there  any  authority 
for  the  same*" 

Section  12510,  Laws  of  1931,  page  377,  provides 
that the  township  clerk,  as  clerk,  shall  receive  two  dol- 
lars and  fifty  cents  (>2*50)  per  day  for  his  services. 
The  section  also  contains  a proviso  limiting  the  first 
part  granting  two  dollars  and  fifty  cents  ( 2*50)  per 
day,  and  to  the  effect  that  for  certain  services,  the 
township  clerk  is  not  to  be  paid  per  diem  for  certain 
services,  but  is  to  be  paltl  certain  fees.  These  ser- 
vices are  for  servi ng  election  notices;  for  filing  any 
instrument  of  writing  aut!  orized  by  law  for  copying 
and  certifying  any  record  in  his  office. 
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It  is  apparent  that  this  statute  does  not  au- 
thorize tie  township  clerk  to  receive  anything  additional 
to  the  two  dollars  and  fifty  cents  (v2.50)  per  day  for 
writlnr  warrants. 

Our  research  does  not  disclose  any  statute 
which  operates  to  give  the  township  clerk  any  additional 
compensation  for  writing  warranto. 

In  State  ex  rel.  v.  Brown,  1-46  Mo.,  l.c.  406, 
the  court  said: 


"It  Is  well  settled  ti±at  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  sane  must  be 
strictly  construed.  State  ex  rel.  v. 
Wofford,  116  :,o.  220;  Shed  v.  Rail- 
road, 67  ho.  687;  Gammon  v.  Lafayette 
Co.,  76  Mo.  675.  In  the  case  last 
cited  it  Is  said*  'The  right  of  a 
public  officer  to  fees  is  derived 
from  the  statute.  I e is  entitled  to 
no  fees  for  services  he  may  perform, 
as  such  officer,  unless  the  statute 
gives  it.  When  the  statute  fails  to 
provide  a fee  for  services  he  is  re- 
quired to  perform  as  a public  officer, 
he  has  no  claim  upon  the  state  for 
compensation  for  such  services.’ 

Williams  v.  Chariton  Co.,  85  To.  645*" 

COM CLU SI ON 

Therefore,  it  is  our  opinion  that  the  township 
clerk  Is  not  entitled  to  any  additional  fee  for  writing 
warrants. 

hespectfully  submitted, 

LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

Ah PROVED  By: 


7XT3OT 

(Acting)  Attorney  General 
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COUNTIES:  Counties  under  70,000  population  cannot  issue  anticipation 

warrants  under  Section  2u97 , R.S.  Missouri,  1929. 

DRAINAGE  : Drainage  districts  cannot  go  into  voluntary  bankruptcy 
DISTRICTS : or  cannot  be  forced  into  involuntary  bankruptcy. 


July  1,  1959 


Hon.  Joseph  L.  Gutting 
Prosecuting  Attorney 
Clark  County 
Kahoka,  Missouri 

Dear  Sir* 


This  department  Is  in  receipt  of  your  request 
for  an  official  opinion  upon  two  propositions.  The 
first  question  which  you  present  is  as  follows* 

"This  county  does  not  have  a pop- 
ulation of  any  ways  near  70,000 
inhabitants,  and  I am  wondering  if 
this  county  can  Issue  notes  In  an- 
ticipation of  revenue  to  be  collected 
for  this  year?  This  Court  seems  to 
think  that  this  county  can  do  it 
under  section  .i097  R.S.  Mo.  1929  and 
subsequent  sections,  but  my  advice 
to  them  that  thos  e sections  only  ap- 
ply to  counties  with  a population  of 
between  70,000  and  90,000  inhabitants 
and  therefore  would  not  apply  to  this 
county  which  only  has  about  16,000 
inhabitants • " 

1 have  examined  the  statutes  relative  to  county 
courts  issuing  notes  against  the  anticipated  revenue. 
Article  6,  Chapter  9 appears  to  refer  exclusively  to 
counties  of  certain  population.  Sections  2095  to  2110, 
inclusive,  contain  a complete  scheme  for  the  manner  in 
which  said  notes  may  be  issued,  how  paid  and  the  penal- 
ties thereon. 


Independent  of  the  first  section,  2095,  which 
fixes  population,  we  have  examined  the  laws  of  1925, 
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page  175,  and  find  the  title  to  the  act  contains  the 
expression,  "in  all  counties  of  this  state  which  may 
now  or  hereafter  have  not  less  than  seventy  thousand 
inhabitants,  nor  more  than  ninety  thousand  inhabitants, 
as  shown  by  the  last  preceding  decennial  federal  census". 

V/e,  therefore,  agree  with  you  in  your  conten- 
tion that  the  County  Court  of  Clark  County  is  unable  to 
issue  notes  in  anticipation  of  the  revenue  to  be  col- 
lected for  the  year  1959  because  said  county  cannot 
qualify  under  Article  6,  Chapter  9 for  the  reason  it 
does  not  have  a population  of  "not  less  than  seventy 
thousand  inhabitants,  nor  more  than  ninety  thousand  in- 
habitants". 

Your  second  question  is  as  follows i 

"Can  an  incorporated  Drainage  Dis- 
trict go  into  voluntary  bankruptcy 
or  can  it  be  forced  into  involuntary 
bankruptcy  and  if  so  what  is  the 
procedure?" 

It  appears  that  under  Chapter  9,  Section  81, 
entitled  "Additional  Jurisdiction"  (Bankruptcy  Forms 
and  Practice,  Uenin  and  Herzog,  2nd  Edition)  and  along 
with  what  is  known  as  77b  of  the  Bankruptcy  Act  of  1955 
and  as  amended  by  Congress  in  1958,  that  a taxing  agenoy 
or  instrumentality  was  declared  to  be  within  the  subject 
of  bankruptcy.  The  provisions  and  procedure  are  very 
voluminous  and  we  will  be  unable  to  quote  all  of  the 
procedure.  Subsection  84  states  in  substance  that  the 
court  shall  not  have  any  jurisdiction  after  June  50,  1940, 
except  in  respeot  of  any  pro ceding  initiated  by  filing  of 
petition  on  or  prior  to  June  50,  1940. 

Section  81  is  as  follows i 

"This  Act  and  proceedings  thereunder 
are  found  and  declared  to  be  within 
the  subject  of  bankruptcies  and,  in 
addition  to  the  jurisdiction  other- 
wise exercised,  courts  of  bankruptcy 
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shall  exercise  original  jurisdiction 
as  provided  in  this  chapter  for  the 
composition  of  indebtedness  of,  or 
authorised  by,  any  of  the  taxing 
agencies  or  instrumentalities  herein- 
after named,  payable  (a)  out  of  as- 
sessments or  taxes,  or  both,  levied 
against  and  constituting  liens  upon 
property  in  any  of  said  taxing  agen- 
cies or  instrumentalities,  or  (bT  out 
of  property  acquired  by  foreclosure 
of  any  such  assessments  or  taxes  or 
both,  or  (c)  out  of  income  derived  by 
such  taxing  agencies  or  instrumental- 
ities from  the  sale  of  water  or  power  or 
both,  or  (d)  from  any  combination 
thereof;  (1)  drainage,  drainage  and 
levee,  levee,  levee  and  drainage,  re- 
clamation, water  irrigation,  or  other 
similar  districts,  commonly  designated 
as  agricultural  improvement  districts 
or  local  improvement  districts,  organ- 
ised or  created  for  the  purpose  of  con- 
structing, improving,  maintaining,  and 
operating  certain  improvements  or  pro- 
jects devoted  chiefly  to  the  improvement 
of  lands  therein  for  agricultural  pur- 
poses; or  (2)  local  improvement  districts 
such  as  sewer,  paving,  sanitary,  or 
other  similar  districts,  organised  or 
created  for  the  purposes  designated  by 
their  respective  names;  or  (3/  local 
Improvement  districts  such  as  road, 
higtfiway,  or  other  similar  districts, 
organised  or  created  for  the  purpose  of 
grading,  paving  or  otherwise  improving 
public  streets,  roads,  or  highways;  or 
(4)  public-school  districts  or  public- 
school  authorities  organised  or  created 
for  the  purpose  of  constructing,  main- 
taining, and  operating  public  schools 
or  public-school  facilities;  or  (5) 
local  improvement  districts  such  as 
port,  navigation,  or  other  similar 
districts,  organised  or  created  for  the 
purpose  of  constructing,  improving, 
maintaining,  and  operating  ports  and 
port  facilities;  or  (6)  any  city,  town 
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village,  borough,  township,  or  other 
municipality:  Provided,  however. 

That  If  any  provision  of  this  chapter, 

<?r  the  application  thereof  to  any  such 
taxing  agency  or  district  or  class 
thereof  or  to  any  circumstance,  is 
held  invalid,  the  remainder  of  the 
chapter,  or  the  application  of  such 
provision  to  any  other  or  different 
taxing  agency  or  district  or  class 
thereof  or  to  any  other  or  different 
circumstances,  shall  not  be  affected 
by  such  holding.” 

It  may  be  possible  that  you  can  obtain  the  exact 
procedure  by  conferring  with  the  referee  in  bankruptcy. 


espectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED  Bfi 


TXHTaSlor 

(Acting)  Attorney  General 


OWN : VAC 


CuuiJ'x'Y  COuiiTS : ni-rht  to  nane  donations  to  individuals  and 

associations . 


i 
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Mi’.  G.  berk  Green 
Prosecuting  Attorney 
Linn  County 
Marceline,  Missouri 


Dear  Sir* 


\ 


We  acknowledge  receipt  of  your  request  of  July  7, 
1939,  for  an  opinion  in  regard  to  the  right  of  the  county 
court  to  m ke  donations  to  various  organisations  for 
livestock  shows  and  agricultural  exhi^ts. 

The  Constitution  of  Missouri  in  Section  46,  Article 
IV,  prohibits  the  grant  of  public  money  for  private  pur- 
poses in  the  following  languages 

% 

"The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to  authorise 
the  making  of  any  grant  of  public  money 
or  thing  of  value  to  any  individual, 
association  of  individuals,  municipal 
or  other  corporation  whatsoever*  Provided, 

That  this  shall  not  be  so  construed  as  to 
prevent  the  grant  of  aid  In  a case  of 
public  calami ty." 


Section  47,  Article  IV,  provides  In  part  as  follows* 


"The  General  Assembly  shall  have  no  power 
to  authorize  any  county,  city,  town  or  town- 
ship, or  other  political  corporation  or 
subdivision  of  the  State  now  existing,  or 
that  may  be  hereafter  established,  to 
lend  its  credit,  or  to  grant  public  money 
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or  thing  of  value  in  aid  of  or  to 
any  individual , association  or  cor- 
poration whatsoever  or  to  become 
a stockholder  in  such  corporation, 
association  or  company*  * * ■»  " 


These  sections  undoubtedly  prohibit  the  appropriation 
on  the  part  of  the  county  court  to  any  individuals,  asso- 
ciations or  corporations,  regardless  of  their  classifi- 
cation, so  long  as  the  enterprises  in  which  they  are 
engaged  are  private . 

Section  7,  Article  II  of  the  Constitution  provides 
that  no  money  shall  ever  be  taken  from  the  public  treasury 
in  aid  of  any  churoh,  sect  or  denomination  of  religion, 
or  any  minister  or  teacher  thereof  as  such. 

The  statutes  make  two  exceptions  which  are  found 
in  Article  VIII,  Chapter  87  relating  to  county  agricultural 
and  mechanical  societies,  and  Artlole  XVII,  Chapter  87, 
regarding  county  farm  bureaus  and  organisations.  Section 
12490,  under  the  first  Article  above  named,  reads  as 
follows  * 


"The  county  court  of  any  county  in 
which  there  shall  be  a regularly  organ- 
ised county  agricultural  and  mechanical 
society,  county  fair,  county  corn 
growers'  association,  county  poultry 
association,  county  stock  growers' 
association,  or  any  other  organisation 
or  Incorporated  society  having  for  its 
object  the  holding  of  county  fairs  or 
the  advancement  of  agriculture  or  its 
allied  industries  may,  if  it  be  deemed 
expedient,  appropriate  out  of  the  county 
treasury  for  the  benefit  of  any  such 
society  a sum  not  exceeding  three  hun- 
dred dollars  in  any  one  year;  and  the 
money  so  appropriated  shall  be  drawn 
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by  the  treasurer  of  the  society  on 
proper  warrant!  Provided,  said  money 
shall  be  awarded  by  the  board  of 
directors  or  other  proper  officials 
In  premiums  or  expended  by  them  In  the 
purchase  of  premiums,  to  be  known  as 

’the  county  court  premiums,’ 

to  be  awarded  according  to  the  rules , 
regulations  and  by-laws  of  the  society: 
Provided  further,  that  In  all  counties 
in  t is  state  having  seventy  thousand 
Inhabitants  or  more,  the  county  court 
of  such  county  may,  if  it  be  deemed 
expedient,  appropriate  out  of  the  county 
treasury,  for  the  benefit  of  any  such 
society,  a sum  not  exceeding  one  thousand 
dollars,  to  be  used  as  in  this  section 
above  set  out,  or  in  any  ether  manner 
that  said  board  of  directors  may  deem 
best." 


Section  12617,  under  the  second  Article  above,  defines 
a county  farm  organisation  and  Section  12616  provides  that 
county  courts  may  appropriate  money  for  the  support  of 
the  organizations  defined  in  the  following  section,  the 
funds  to  be  used,  however,  as  provided  in  Section  12bl9, 
which  is  as  follows: 


"For  the  purpose  of  carrying  out  the 
provisions  of  this  article,  all  funds 
appropriated  hy  any  county  court  to  a 
county  farm  bureau  shall  be  UBed  to  pay 
the  salaries  and  necessary  expenses  of 
men  and  women,  either  or  both,  trained 
in  agriculture  and  home  economics,  res- 
pectively, to  serve  as  county  agricultural 
agents,  county  home  demonstration  agents 
and  county  boys'  and  girls'  club  agents, 
and  to  provide  such  clerical  assistance 
and  office  equipment  as  may  be  neoeseary 
to  the  efi'eoolve  conduct,  through  these 
agents,  of  such  educational  activities 
as  are  specifically  authorised  by  state 
and  federal  legislation  providing  for 
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co-operative  extenelon  work  In  api- 
culture and  home  economics  aa  defined 
by  the  Smith-Lever  act  of  congress •" 


Under  the  first  section  above,  it  muat  be  noted 
that  the  money  appropriated  by  the  county  court  can 
be  used  as  the  premiums  or  for  the  purchase  of  premiums 
only,  and  must  be  given  in  the  name  of  the  county  court. 
For  the  enlargement  or  continuance  of  county  fairs. 
Section  12508,  as  amended  by  Laws  of  1931,  at  page  133, 
provides  for  the  levy  of  a special  tax  for  the  payment 
of  premiums.  We  are  unable  to  find  any  further  sections 
giving  the  county  court  the  right  to  contribute  to  the 
organizations  set  out  in  your  letter. 

In  the  case  of  Bayless  vs.  Gibbs  251  Mo.  492,  the 
Supreme  Court  saldi 


"County  courts  are  rot  the  general 
agents  of  the  counties  of  the  state. 

They  are  courts  of  limited  Jurisdiction, 
with  powers  well  defined  and  limited 
by  the  laws  of  the  state;  and  as  has 
been  well  said,  the  statutes  of  the 
state  constitute  their  warrant  of  author- 
ity, and  when  they  act  outside  of  and 
beyond  their  statutory  authority,  their 
acts  are  null  and  void." 


We  c nclude,  therefore,  that  a county  court  can 
legally  appropriate  funds  for  the  purposes  mentioned  in 
Section  12490,  which  must  be  used  for  the  payment  of  pre- 
miums only,  and  as  provided  in  Section  12619,  and  that  any 
contributions  to  any  other  individuals,  association,  cor- 
porations or  enterprises  of  any  nature  are  prohibited. 

Lespectfully  submitted. 


APPROVED*  LUhhhT  L.  aYiMi 

Assist  mt  Attorney  General 


nnra 

(Acting)  Attorney  General 
RLlt  :RT 


OPTOMETRY: 
OPTOMETRY  BOARD: 
C 'ICR  S: 


Person  appointed  to  Board  must  file  oath 
of  office  before  he  is  qualified. 
Incumbent  remains  member  of  Board  until 
successor  qualifies. 


August  2,  1939 


Dr.  F.  J.  Guilbault 
423  North  Broadway 
St.  Louis , Missouri 

Dear  Sir* 

This  department  la  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows i 

"I  was  appointed  a member  of  the 
Optometry  Board  of  Missouri  for  a 
term  ending  June  30th,  1936.  On 
May  26,  1939,  J.  T.  MoV/ay  was 
appointed  as  a member  of  the 
Optometry  Board  of  Missouri,  to 
succeed  me.  He  was  confirmed  by 
the  Senate  on  June  20,  1939.  Accord- 
ing to  the  reoords  of  the  office  of 
the  Secretary  of  State,  he  has  not 
qualified  for  the  office  to  which  he 
was  appointed. 

"In  view  of  the  fact  that  my  succes- 
sor has  not  qualified,  1 request  that 
you  give  me  an  opinion  as  to  whether 
or  not  I am  still  a member  of  this 
board." 

Section  13498,  R.  S.  Missouri  1929,  provides  in 
part  as  follows i 

"The  governor,  with  the  advice  and 
consent  of  the  senate,  shall  appoint 
five  persons  from  among  such  practic- 
ing optometrists  of  the  state  as  have 
had  not  less  than  five  years*  practical 
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experience  in  optometry  as  defined 
in  aeotion  13601  of  this  chapter, 
who  shall  oonstitute  the  state 
board  of  optometry.  ******* 

The  term  of  the  members  of  said 
board  successively,  shall  expire, 
on  the  30th  day  of  June  of  eaoh 
year  and  the  term  of  all  members 
after  the  first  board  is  appointed 
shall  be  for  a period  of  five  years 
and  until  their  successors  shall  be 
appointed  and  qualified.  * * * * * 

Tne  members  of  the  state  board  of 
optometry,  before  entering  upon  the 
discharge  of  their  duties,  shall 
make  and  file  with  the  secretary 
of  state,  the  constitutional  oath 
of  office.  ************ 

Article  XIV,  Section  S,  of  the  Constitution  of 
Missouri  provides  as  follows! 

"All  officers,  both  civil  and  mili- 
tary, under  the  authority  of  this 
State,  shall,  before  entering  on  the 
duties  of  their  respective  offices, 
take  and  subscribe  an  oath,  or  affir- 
mation, to  support  the  Constitution 
of  the  United  States  and  of  this  State, 
and  to  demean  themselves  faithfully 
in  office." 

This  department  is  informed  by  the  Secretary  of 
8tate  that  J.  T.  McWay,  the  person  appointed  to  succeed 
you  as  a member  of  the  State  Board  of  Optometry,  has 
not  filed  the  constitutional  oath  of  office  with  the 
Secretary  of  State  which  is  required  by  Section  13498 
quoted  above. 

The  necessity  that  an  appointee  take  an  oath 
of  office  before  entering  upon  the  duties  of  the  office 
is  recognised  in  22  R.  C.  L.,  page  448,  wherein  the 
rule  is  succinctly  stated  as  follows! 
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"Y/here  an  appointee  la  required  to 
take  an  oath  of  office  he  cannot  be 
considered  as  qualified  unless  he 
takes  such  oath." 

In  State  ex  rel.  Hull  v.  Gray,  91  Mo.  App.  438, 
the  court  said  at  1.  c.  444 i 

"Taking  an  official  oath  may  be 
said  to  be  a prerequisite  to  the 
right,  de  Jure,  to  hold  an  office. 

The  oath  of  office  marks  the  entrance 
upon  the  duties  of  an  officer.  And 
so  we  find  that  all  officers  under 
the  authority  of  the  State,  before 
entering  on  their  duties,  must  take 
and  subscribe  an  oath  to  faithfully 
demean  themselves  In  offioe  and  sup- 
port the  Constitution  of  the  United 
States  and  of  this  State.  Scot ion  6, 
article  14." 

In  view  of  the  above  authorities  it  will  be  seen 
that  Dr.  McWay,  since  he  has  failed  to  file  his  oath 
of  offioe  with  the  Secretary  of  State,  as  required  by 
the  statutes  and  the  Constitution,  is  not  at  the  present 
time  a member  of  the  State  Board  of  Optometry.  He  must 
fulfill  all  the  requirements  of  the  statute  and  the 
Constitution  before  he  can  be  considered  a member  of 
such  board. 

The  question  next  arises  as  to  what  is  your 
status  as  incumbent  member  of  the  board.  As  stated 
above.  Section  13498,  which  provides  for  the  state  board 
of  optometry,  states  that  each  member  of  the  board  shall 
serve  "until  their  successors  shall  be  appointed  and 
qualified."  Article  XIV,  Section  5 of  the  Constitution 
of  Missouri  provides  as  follows t 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  offioe 
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during  their  official  term*,  and 
until  their  successor*  shall  be 
duly  elected  or  appointed  and 
quallf led. " 

Section  11196,  R.  S.  Missouri  1929,  provides  as 
follows  t 

"All  officers  elected  or  appointed 
by  the  authority  of  the  lows  of 
this  at ate  shall  hold  their  offices 
until  their  successors  are  elected 
or  appointed,  commissioned  and  quall- 

These  provisions  are  Interpreted  in  State  ex  inf* 
v.  Williams,  222  Mo*  268,  as  follows  (1*  o*  285) t 

"•  « « * The  plain,  unequivocal  im- 
port of  this  section  of  the  Consti- 
tution is,  that  when  the  regular 
term  expires,  the  office  becomes,  in 
the  eye  of  the  Constitution,  vacant, 
but  with  authority  to  the  incumbent , 
already  qualified,  to  continue  by 
virtue  of  such  previous  qualification, 
made  effective  for  the  purpose  by  the 
Constitution,  to  discharge  the  functions 
of  the  office  until  he  is  succeeded  in 
the  way  preferred  by  the  people,  as 
pointed  out  in  the  Constitution  made 
by  them,  and  in  the  laws  made  in 
pursuance  of  that  instrument* 1 « * « " 

In  the  recent  case  of  Langston  v*  Howell  County, 
79  3.  !?•  (2d)  99,  1*  c*  102,  our  Supreme  Court  spoke  as 
follows  t 

"*  * * Langston's  official  term  was 
fixed  at  one  year,  but  upon  the 
expiration  thereof,  no  sucoessor 
having  been  appointed,  his  right 
to  hold  such  office,  and  his  title 
thereto,  continued  until  the  right 
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of  a duly  appointed  and  qualified  f 
successor  attached.  His  right  to 
hold  over  and  his  continuance  in 
the  office  was  of  course  contingent 
and  defeasible  subject  to  be  ter- 
minated at  any  time  by  the  appoint- 
ment and  qualification  of  his 
successor.  During  the  time  an 
officer  so  holds  over,  under  the  pro- 
visions of  the  constitutional  and 
statutory  provisions , supra,  he 
holds  the  office  as  a de  jure 
officer  (46  C.  J.  p.  969)  and  by 
the  same  tenure,  after  the  prescribed 
term,  until  the  right  of  his  duly 
chosen  and  qualified  successor 
attaches.  **<»*■»•*******•" 

Therefore,  since  your  successor  on  the  8tate 
Board  of  Optometry,  although  he  has  been  appointed, 
has  not  qualified  because  he  has  failed  to  file  the 
oath  of  of floe  with  the  Secretary  of  State  as  required 
by  law,  you  are  still  a member  of  the  State  board  of 
Optometry  and  will  continue  as  such  until  your  succes- 
sor qualifies. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  a person  appointed  to  the  State  Board  of  Optometry 
must  file  an  oath  of  office  with  the  Secretary  of  State, 
and  until  he  so  does,  he  is  not  a member  of  said  board. 
Until  the  person  so  appointed  does  qualify,  the  incum- 
bent member  whose  place  he  is  to  take  remains  as  a mem- 
ber of  the  board  and  is  vested  with  all  the  powers  and 
duties  of  such  members. 

Respeotfully  submitted 


ARTHUR  O'K/.EFE 

APPROVED:  Assistant  Attorney  General 


TTrrrmm 

(Acting)  Attorney  General 
AO»K.:DA 
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Gives  clerks  no  more  authority  than  they  had. 
What  source  additional  pay  is  to  be  paid  from. 
i.iay  refuse  to  sign  warrants  when  - . 
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Honorable  Earl  C.  Gray 
County  Clerk 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter 
of  August  15,  1939,  concerning  Senate  Bill  #239  of 
the  Sixtieth  General  Assembly.  You  present  the  fol- 
lowing questions  for  our  opinion* 


1.  The  effective  date  of  Senate 
Bill  #239. 

2.  Will  said  bill  give  county 
clerks  moire  authority  than  they  had 
regarding  the  finances  of  the  county? 

3.  Fran  what  source  is  this  addi- 
tional compensation  to  be  paid? 

4.  When  there  is  a deficit  in  a 
special  road  and  bridge  fund,  may 
the  clerk  refuse  to  sign  a warrant 
on  said  funds? 


I. 


Senate  Bill  #239  pertains  to  the  County  Budget 
Law.  This  bill  was  passed  by  the  Sixtieth  General  Assem- 
bly and  approved  by  the  Governor  on  May  31,  1939.  It 
carries  a provision  in  Section  2 thereof  which  designates 
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it  as  a revision  bill. 

We  are  enclosing  a copy  of  an  opinion  rendered  by 
this  department  on  the  18th  day  of  August,  1939,  to  the 
Honorable  Dwight  H.  Brown,  holding  that  a bill  of  the 
Sixtieth  General  Assembly  so  designated  becomes  effective 
November  1,  1939. 


II. 


The  only  changes  made  in  the  County  Budget  Act,  as 
it  appears  in  Laws  of  Mo.  1933,  p.  340,  by  Senate  Bill 
r^239  that  pertain  to  St.  Charles  County,  a county  of  less 
than  50,000  Inhabitants,  are  in  Sections  1,  21  and  21a  of 
said  bill.  In  Section  1,  the  change  makes  the  county  clerk 
the  budget  officer  of  the  county.  In  Section  21,  the 
definition  of  a budget  officer  is  omitted.  In  Section  21a, 
an  entirely  new  section,  compensation  Is  provided  for  the 
county  clerk* s services  as  budget  officer. 

We  do  not  see  how  these  changes  in  the  law  confer 
any  additional  authority  on  the  county  clerk.  An  examine- 
tlon  of  Sections  2 to  8,  inclusive,  of  the  1931  Budget  Act 
discloses  that  all  reference  to  authority  of  county  officers 
refer  to  the  county  clerk  or  county  court  and  not  to  the 
county  budget  of i leer. 


III. 


Section  21a  of  Senate  hill  ,/239  provides  for  compensa- 
tion of  county  clerks  for  their  services  as  budget  officers 
in  counties  falling  within  certain  population  brackets.  In 
counties  now  or  hereafter  having  a population  of  15,000 
and  less  than  26,000,  according  to  the  last  federal  census, 
a compensation  is  fixed  at  Four  Hundred  (*400.00)  Dollars, 
payable  in  equal  monthly  installments.  St.  Charles  County, 
according  to  the  1930  federal  census,  bias  a population  of 
24,352. 

In  answer  to  your  third  question,  we  enclose  copies  of 
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opinions  rendered  to  Lee  Barnham  on  November  2,  1937,  and  to 
0.  Derk  Green  on  August  24,  1937,  holding  that  such  addi- 
tional compensation  can  be  paid  only  if  at  the  close  of  the 
fiscal  year,  after  payment  of  all  items  which  have  been 
included  in  the  budget,  there  remain  funds  in  one  of  the 
classes,  then  this  may  be  used  to  pay  the  county  clerk  for 
his  services  as  budget  officer,  or  this  salary  may  be  paid 
out  of  Class  5 if  there  is  sufficient  funds  to  permit  the 
same,  or  a surplus  in  Classes  1,  2,  3 or  4,  which  may  be 
transferred  to  Class  5 and  vised  for  this  purpose. 


IV. 


In  answer  to  your  fourth  question,  we  enclose  copies 
of  opinions  rendered  to  Randolph  H.  Weber  on  November  10, 
1937,  and  January  11,  1938,  holding  that  warrants  may  be 
issued  on  special  road  and  bridge  funds  if  said  warrants 
do  not  exceed  the  anticipated  revenue,  and  that  said 
warrants,  upon  being  presented  for  payment  and  there  being 
no  funds  on  hand  to  pay  the  same,  draw  interest  from  the 
date  of  protest  at  the  rate  of  6%  per  annum. 

However,  in  your  instance,/  the  warrants  involved  are 
such  that  they  will  cause  the  antic ipated  revenue  to  be 
exceeded  in  this  fund,  then  the  clerk  can  not  be  compelled 
to  participate  in  issuing  said  warrant  because  such  action 
would  be  contrary  to  Article  X,  Section  12  of  the  Constitu- 
tion of  Missouri. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

APPROVED:  Assistant  Attorney  General 


J.  l.  Taylor 

(Acting)  Attorney  General 
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IViOkTGAG^S : Deed  of  Trust  signed  by  husband  ana  wife  on  an 

estate  by  the  entirety  securing  note  of  nusbana 
is  a valid  instrument. 
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Honorable  Charles  S,  Greenwood 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your 
letter  of  August  29,  1 39,  in  which  you  submit 
two  questions  to  this  office  for  answer. 

We  are  enclosing  herewith  copy  of  an 
opinion  dated  Au  ust  24,  1938,  addressed  to  Hon. 
Glen  W.  Huddleston,  Prosecuting  Attorney, 
Carrollton,  Missouri,  which  we  think  answers  your 
first  question, 

lour  second  question  is  as  follows: 

"Another  question  presented  in  this 
case  is  that  since  this  is  an  estate 
by  the  entirety  and  since  the  mortgaf.  e 
is  signed  by  both  husband  and  wife  but 
the  not#  representing  the  debt  is 
signed  only  by  the  husband,  is  this  a 
valid  mortgage?" 
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In  order  for  a mortgage  to  be  good  against 
the  wife  In  the  present  case  It  Is  necessary 
that  It  be  a valid  contract  supported  by  a valid 
consideration.  The  rule  as  to  consideration 
necessary  to  support  a mortgage  Is  the  same  as 
the  rule  which  applies  to  contracts  generally. 

In  41  C.  J.  p.  385,  It  Is  salds 

"The  rule  applicable  to  con- 
tracts generally  that  the  ade- 
quacy of  the  consideration  so 
long  as  It  Is  a aluable  consi- 
deration Is  immaterial  in  the 
absence  of  fraud  applies  in  the 
case  of  a mortgage.  * mortgage 
cannot  be  held  Invalid  for  want  of 
consideration  if  it  is  supported 
by  any  consideration  recognised  by 
the  law  as  sufficient  to  sustain 
a promise  to  pay.  The  consideration 
may  be  a benefit  moving  to  the  mort- 
gagor or  may  consist  in  a detriment 
to  the  mortgagees,  although  there 
Is  no  actual  benefit  to  the  mort- 
gagor, but  there  must  be  some  bene- 
fit to  one  party  or  some  injury 
or  detriment  to  the  other." 

The  rule  as  to  what  constitutes  a con- 
sideration is  stated  as  follows i 

"It  may  be  laid  down  as  a general 
rule.  In  accordance  with  the  de- 
finition given  above,  that  there  is 
a sufficient  consideration  for  a 
promise  if  there  is  any  benefit  to 
the  promisor  or  any  loss  or  detri- 
ment to  the  promisee.  It  is  not 
necessary  that  a benefit  should  ac- 
crue to  the  person  making  the  promise; 
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It  Is  sufficient  that  something 
valuable  flows  froc;  the  person  to 
whotr.  it  is  made,  or  that  he  suf- 
fers some  prejudice  or  inconven- 
ience , and  that  the  promise  is  the 
inducement  to  the  transaction. 

Indeed  there  is  a consideration  if 
the  promisee,  in  return  for  the 
promise,  does  anything  legal  which 
he  is  not  bound  tto  do,  or  refrains 
from  doing  anything  which  he  has 
a right  to  do,  whether  there  is  any 
actual  loss  or  detriment  to  him  or 
actual  benefit  to  the  promisor  or 
not." 

13  C.  J.  p.  315. 

Whether  or  not  the  wife  received  any  of 
the  benefits  of  the  loan  is  not  material  as  long 
as  it  can  be  shown  that  the  loah  was  made  upon 
the  strength  of  her  signing  the  mortgage  along 
with  her  husband.  The  county  would  not  have  made 
the  loan  had  she  not  signed  the  mortgage,  and 
therefore,  it  was  sufficient  consideration  to  make 
the  mortgage  binding  as  to  her.  fhe  courts  of 
this  state  have  followed  the  general  rules  above 
set  down. 

In  the  case  of  Summett  v.  Realty  & Bro eke rage 
Co.,  208  Mo.  501,  it  was  held  that  a deed  of  trust 
signed  by  parties  who  did  not  receive  any  of  the 
benefits  of  a note  secured  by  said  deed  of  trust 
was  valid  and  binding  as  to  them.  At  1.  c.  514, 
the  c ourt  salds 
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"The  money  loaned  by  the  company 
to  Latitia  Grover  on  her  note, 
secured  by  the  deed  of  trust  signed 
by  her  and  all  of  the  remaindermen, 
was  a good  and  valid  consideration  as 
to  the  latter;  and  even  between  the 
parties  to  the  deed  remaindermen 
are  estopped  from  asserting  a want 
of  consideration  to  them*  ( I/ullanphy 
to  use  Reilly,  8 Mo.  675)  Madison 
County  Bank  v.  Graham,  74  Mo*  App* 
251;  Hals a v.  Ealsa,  8 Mo.  303;  Coal 
Co,  v.  Blake,  85  N*  Y.  226;  Edwards 
v.  Schoeneman,  104  111*  278;  Johndbn 
v*  Bldg*  Assn.,  104  Pa*  St*  394) •" 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this 
office  that  a deed  of  trust  or  mortgage  signed  by 
a wife  along  with  her  husband  upon  Joint  property 
6f  husband  and  wife,  to  secure  a note  signed  by 
the  husband  alone,  is  valid  and  binding  as  to  the 
wife  and  the  same  may  be  foreclosed  in  the  usual 
way. 


Yours  very  truly. 


APPROVED I 


HARRY  H.  KAY 

Assistant  Attorney  General 


J.  E.  tAYtOR 

(Acting)  Attorney  General 
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SCHOOLS:  Transportation  of  school  children  under  Section  9197, 

R.  s.  Mo.  1929,  should  he  provided  for  children  living 
more  than  one-half  mile  from  the  schoolhouse,  but  it 
is  not  necessary  that  transportation  be  made  from  the 
door  of  the  home  to  the  door  of  the  schoolhouse. 


December  12,  1939 


Honorable  Charles  Greenwood 
Prosecuting  attorney 
Livingston  county 
Chilli cothe,  Missouri 


Dear  ^ir: 


oometime  ago  you  submitted  the  following  letter 
concerning  which  you  desire  our  opinion: 

"The  village  of  avalon,  Missouri,  in 
this  county  has  a consolidated  school 
district.  Transportation  has  never 
been  voted  by  the  district  but  I 
believe  certain  outlying  rural  schools 
were  maintained  as  a part  of  the  dis- 
trict. A few  years  ago  the  attendance 
at  one  of  these  rural  schools  embraced 
within  the  consolidated  district  fell 
so  low  that  the  school  was  closed  by 
the  directors  with  the  consent  of  the 
Ltate  Department  of  Education.  The 
school  board  furnished  a limited  trans- 
portation to  the  pupils  of  the  school 
that  was  closed.  One  pupil  in  partic- 
ular who  had  been  afflicted  with  in- 
fantile paralysis  was  allowed  the  sum 
of  *1.00  per  school  day  for  trans- 
portation to  a rural  school  adjoining 
the  ^valon  school  district,  before 
the  school  was  closed  he  had  to  walk 
1t|  n.lle  to  school.  Ahe  boy  has  re- 
covered from  his  affliction  and  the 
Avalon  School  board  proposed  in  the 
beginning  of  this  year  to  send  a bus 
to  the  end  pf  the  gravel  road  which 
is  within  14  miles  of  the  home  of 
thi3  boy  and  furnish  him  free  trans- 
portation from  this  point  to  the  Avalon 
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school  or  should  this  not  be  satis* 
factory  to  the  parents  of  the  boy  to 
allow  them  46£  per  school  day  In 
lieu  of  transportation,  fhe  parents 
of  the  boy  are  insisting  upon  a con- 
tinuation of  the  $1,00  per  day  allow- 
ance, j-soes  the  school  board  have  a 
right  to  stand  upon  its  offer  to  fur- 
nish transportation  as  indicated  above 
or  do  they  have  to  pick  the  boy  up  at 
his  home?" 


You  refer  to  the  district  as  being  a consolidated 
school  district  and  state  that  the  district  has  never  voted 
transportation  for  the  other  rural  districts  which  may  be 
embraced  In  the  consolidated  district, 

ihe  1939  session  of  the  Legislature,  page  719, 
Laws  of  Missouri,  1939,  section  9197,  amended  the  original 
..action  9197  so  that  said  section  now  reads  as  follows: 

"Wimnever  the  board  of  directors  of  any 
school  district  or  board  of  education 
of  a consolidated  district  shall  deem 
it  advisable,  or  when  they  shall  be 
requested  by  a petition  of  ten  taxpayers 
of  such  district,  to  provide  for  the 
free  transportation  to  and  from  school, 
at  the  expense  of  the  district,  of 
pupils  living  more  than  one-half  mile 
from  the  schoolhouse,  for  the  whole  or 
for  part  of  the  school  year,  said  board 
of  directors  or  board  of  education  shall 
submit  to  the  qualified  voters  of  such 
school  district,  who  are  taxpayers  in 
such  district,  at  an  annual  meeting  or 
a special  meeting,  called  and  held  for 
that  purpose,  the  question  of  providing 
such  transportation  for  the  pupils  of 
such  school  district;  Provided,  that 
when  a special  meeting  is  called  for 
this  purpose,  a due  notice  of  such  meet- 
ing shall  be  given  as  provided  for  in 
section  9228,  If  two- third a of  the 
voters,  who  are  taxpayers,  voting  at 
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such  election,  shall  vote  in  favor  of 
such  transportation  of  pupils  of  said 
school  district,  the  board  of  airectora 
or  board  of  education  shall  arrange  for 
and  provide  such  transportation#  lhe 
board  of  directors  or  board  of  educa- 
tion shall  have  authority  and  are  em- 
powered to  make  all  needful  rules  and 
regulations  for  the  free  transportation 
of  pupils  herein  provided  for,  and  are 
authorized  to  and  shall  require  from 
every  person,  employed  for  that  purpose, 
a reasonable  bond  for  the  faithful  dis- 
charge of  his  duties,  as  prescribed  by 
the  board.  . ala  board  of  directors  or 
board  of  education  shall  pay  by  warrant 
the  expenses  of  such  transportation  out 
of  the  incidental  fund  of  the  dlatrlot# 

Provided  that  this  section  shall  Include 
pupils  attending  private  schools  of 
elementary  and  high  school  grade  except 
such  schools  as  are  operated  for  profit#" 

Likewise,  . action  16a,  page  720,  was  amended,  and  Insofar  as 
the  same  relates  to  transportation  is  as  follows: 

"When  any  school  district  makes  pro- 
vision for  transporting  any  or  all  of 
the  pupils  of  such  dis  rict  to  a 
central  school  or  schools  within  the 
district,  and  the  method  of  transporting 
is  approved  by  the  state  superintendent 
of  schools  the  amount  paid  for  trans- 
portation, not  to  exceed  three  dollars 
per  month  for  each  pupil  transported  a 
distance  of  two  miles  or  more,  shall  be 
a part  of  the  minimum  guarantee  of  such 
district  for  the  ensuing  year.  * * * *" 

The  above  sections  are  quoted  for  the  reason  that 
we  are  not  entirely  clear,  from  the  facts  contained  in  your 
letter,  as  to  under  what  section  the  school  provides  for 
transportation. 

You  further  sta  e in  your  letter  that  "a  few  years 
a*, o the  attendance  at  one  of  these  rural  schools  ***** 


J 
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was  closed  by  the  directors  with  the  consent  of  the  Gtate 
Department  of  education."  This  would  indicate  that  the 
school  was  abandoned  in  accordance  with  section  20,  Laws  of 
Missouri,  1951,  page  546,  which  is  as  follows: 

"If  any  cistrict  In  this  state  shall 
have  an  average  daily  attendance  of 
less  than  15  pupils  as  shown  by  the 
records  of  the  last  previous  school 
year,  the  state  superintendent  shall, 
in  lieu  of  3uch  state  aid,  after  in- 
vestigation that  convinces  him  that  it 
would  be  to  the  best  interests  of  all 
concerned,  require  the  board  to  provide 
for  the  transportation  of  the  pupils 
of  such  district  to  other  public  school 
or  schools,  provided  that  the  total 
expense,  including  transportation  and 
tuition  paid  by  the  state,  shall  not 
exceed  the  amount  that  the  state  would 
have  otherv/ise  paid  to  such  district*" 

There  appears  to  be  no  provision  in  the  statute  for 
reimbursing  the  student,  due  to  physical  affliction,  at  the 
rate  of  *1*0  per  day  for  transportation,  even  though  it  may 
appear  to  be  just  and  proper*  However,  we  assume  that  the 
student  was  classified  under  Section  9218,  K.  J,  ho*  1929, 
the  pertinent  part  being  as  follows: 

"Whenever  in  any  school  district  there 
shall  be  found  ten  or  more  children  who 
are  blind,  or  who  are  deaf,  or  who  are 
crippled,  but  yet  able  to  be  moved  about, 
or  who  are  feeble-minded  and  yet  capable 
of  instruction,  the  board  of  education 
or  board  of  directors  of  the  district 
may  provide  appropriate  instruction  in 
a special  class  for  such  groups  of  ten 
or  more  of  each  class  of  defectives,  and 
shall  provide  transportation  to  and  from 
school  for  such  children  as  could  not 
otherwise  attend,*  <-  *" 

school  boards  are  created  by  statute  and  derive  their 
powers  solely  from  tne  same,  and  since  the  child  has  recovered 
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the  statute  does  not  give  them  power  and  authority  to  allow 
45j£  per  day.  The  statutes  impov/er  the  board  to  make  all 
needful  rules  and  regulations  for  the  free  transportation 
of  pupils.  It  further  provides  that  free  transportion  shall 
be  provided  to  and  from  school,  at  the  expense  of  the  district, 
of  pupils  living  more  than  one-half  mile  from  the  schoolhouse. 

The  pertinent  part  of  Gection  9354,  Laws  of  Missouri, 
1933,  page  388,  is  as  follows: 

"provided,  transportation  of  pupils 
or  the  maintenance  of  elementary 
schools  within  three  miles  and  a half 
of  each  child  of  school  age  in  the 
district  shall  not  be  required  in  con- 
solidated districts  now  or  hereafter 
organized  under  the  provisions  of  sec- 
tions 9351  to  9358,  inclusive,  where 
such  consolidation  has  not  placed  said 
children  further  from  an  elementary 
school  than  they  were  prior  to  said 
consolidation:  irovidea  however,  no 
transportation  shall  be  furnished  if 
there  be  any  school  within  three  and 
one -half  miles  of  such  pupil  but 
assignment  shall  be  made  as  provided 
by  Section  18  of  an  act  of  the  56th 
General  Assembly,  found  on  iage  344, 

Laws  of  Missouri,  1931.  Provided 
further,  that  when  the  average  attend- 
ance in  any  elementary  school  for  any 
month  falls  below  ten,  the  school 
board  shall  have  authority  to  dose 
such  elementary  school  for  the  remin- 
der of  the  term  and  provide  transporta- 
tion for  the  pupil 8 of  such  elementary 
sohool  to  some  other  elementary  school 
or  schools  in  said  district.  Such  trans- 
portation shall  be  paid  for  out  of  the 
incidental  funds  of  the  district:  * * *M 

-ection  9197,  R.  S.  Mo.  1929,  seems  to  be  compre- 
hensive in  Its  terms.  e quote  the  pertinent  part  as  follows: 
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" henever  the  board  of  directors  of 
any  school  ci strict  or  board  of  educa- 
tion of  a consolidated  district  shall 
deem  It  advisable,  or  when  they  shall 
be  requested  by  a petition  of  ten 
tax-payers  of  such  district,  to  provide 
for  the  free  transportation  to  and 
from  school,  at  the  expense  of  the 
district,  of  pupils  living  more  than 
one-half  mile  from  the  schoolhouse, 
for  the  whole  or  for  part  of  the 
school  year,  3aid  board  of  directors 
or  board  of  education  shall  submit  to 
the  qualified  voters  of  such  school 
al strict,  who  are  taxpayers  in  such 
district,  at  an  annual  meeting  or  a 
special  meeting,  called  and  held  for 
that  purpose,  the  question  of  providing 
such  transportation  for  the  pupils 
of  such  school  district:  ******" 


Conclusion 


.-hen  all  the  statutes  are  considered  and  harmonised, 
we  are  of  the  opinion  that  the  school  board  may  be  compelled 
to  furnish  transportation  for  the  student  In  question  because 
said  pupil  lives  more  than  one-half  mile  from  the  schoolhouse, 
but  that  it  was  the  Intention  of  the  Legislature  that  actual 
transportation  from  the  door  of  the  home  to  the  door  of  the 
schoolhouse  should  only  be  furnished  as  far  as  reasonably 
practicable. 

respectfully  submitted, 

OLLIVLR  K.  MOl.hH 

Assistant  «ttorney-Ceneral 

arr  hOVLi): 


r.'Trs 


(Acting)  Attorney-General 
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January  26,  1939 


Mr.  Ired  Hartle 
Sheriff 

Cape  Girardeau  County 
Jackson,  Missouri 


Dear  Sir: 


We  have  your  request  for  an  opinion,  which  i s in 
part  as  follows: 


"Can  the  sheriff  make  a demand  for 
his  fees  before  service  is  had  on 
executions  and  on  a gai  nisiunent  ? 

We  have  this  trouble  with  some  attor- 
neys. They  will  have  an  execution 
issued  out  of  circuit  court,  order 
the  garaislunent , and  the  sheriff 
serves  same.  The  garnishee  and  de- 
fendant calls  the  attorney  and  an 
agreement  is  made  whereby  the  defen- 
dant pays  10  per  cent  of  hie  salary 
to  the  attorney  who  releases  the 
garnishment  so  that  the  defendant 
will  not  lose  hie  job,  thereby  the 
sheriff  loses  his  fees  because  of 
the  attorney  not  notifying  the  sheriff 
of  the  agreement. 

Also  are  we  entitled  to  vl.00  fees 
on  serving  an  execution  and  *1.00 
for  serving  garnishment?" 


Upon  obtaining  a Judgment,  the  person  ovting  such 
Judgment  is  entitled  to  have  an  execution  issued  thereon 
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at  any  time  within  ten  years  after  the  rendition  of  such 
Judgment,  Section  1113  R,  S,  Mo,  1929,  We  have  been 
unable  to  find  any  statute  which  requires  the  costa  in- 
cident to  the  execution  to  be  paid  in  advance. 


When  an  execution  is  issued,  it  is  the  duty  of  the 
sheriff  to  levy  on  property  of  the  judgment  debtor.  Sec- 
tion 11618  R,  S,  Mo,  1929,  The  word  "levy"  means  the 
actual  seizure  of  property  by  the  sheriff.  Section 
1175  R.  S,  Mo.  1929.  Under  Section  11789  R.  3,  Mo. 

1929  relating  to  the  fee  of  sheriffs,  the  sheriff  is 
entitled  to  a fee  "for  levying  every  execution". 


In  addition  to  the  above  levy  of  execution,  the 
judgment  creditor  is  entitled  to  direct  the  sheriff 
"to  summon  garnishees".  Section  1397  R.  u.  Ro.  1929. 

It  is  necessary  that  tne  garnisnment  be  In  writing. 
Schlfferli  vs.  Cantrell  19  S.  (2d)  22.  It  becomes 
the  duty  of  the  sheriff  to  make  a return  showing  that 
the  essential  statutory  requirements  of  garnishment  have 
been  complied  with.  State  ex  rel  vs.  Pfeffle  293  S.  tf. 
612.  The  person  garnisheed  is  summoned  to  answer  to 
the  return  term  of  the  writ."  uimkins  vs.  Gootselig 
90  App.  639.  Section  1397  R.  S.  1929  provides  that  the 
garnishment  shall  be  served  the  smne  as  in  the  case 
of  garnishment  under  attachment This  means  that  the 
proceeding  thereafter  will  be  the  same  as  in  attachment. 
For  such  services.  Section  11769  provides  that  the 
sheriff  shall  receive  a fee  "for  serving  a writ  of 
scire  facias  or  attachment  for  each  defendant  one  dollar. 
The  term  "defendant"  therein  refers  to  and  includes  the 
garnishee . 


The  garnishee,  if  possessed  of  money  or  property, 
may  at  any  tine  after  garnishment  and  before  final  Judg- 
ment discharge  himself  by  paying  the  same,  or  so  much 
thereof  as  the  court  shall  older,  to  the  sheriff.  Sec- 
tion 1419  R.  S.  Vo.  1929  provides  that  if  judgment  debtor 
shall  fail  to  recover  Judgment  against  the  garnishee, 
the  court  shall  enter  Judpjnent  for  all  costs,  including 
reasonable  attorneys  fees  and  a sum  sufficient  to  indem- 
nify him  for  his  time  and  expenses,  against  the  plaintiff 
possessing  the  judcjuent. 


Section  1398  lii.JLta  the  amount  that  may  be  subject 
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to  garnishment  to  ten  per  cent  of  the  wages  due  the  head 
of  the  family.  Vie  find  no  authority  which  penults  the 
garnishee  to  defeat  the  sheriff  of  his  fees  by  paying 
the  amount  subject  to  garnishment  directly  to  the  Judgment 
creditor.  If,  however,  tills  payment  is  made,  then  It 
would  appear  that  the  sheriff  would  be  entitled  to  half 
his  usual  commission  on  the  aim  unt  paid  to  the  plaintiff, 
his  agent  or  attorney.  Section  11789  it.  d.  ko.  1929. 

In  any  event,  the  sheriff  Is  entitled  to  his  fees  and 
may  Institute  suit  ^against  a person  owning  the  judrment 
and  recover  his  fees  due  under  the  execution  and  garnish- 
ment. Gates  vs.  buck  75  ko.  688. 


Cui'jO.L.bSION 


It  is,  therefore,  the  opinion  of  this  office  that 
the  sheriff  is  entitled  to  a fee  of  one  dollar  on  serving 
an  execution,  and  an  additional  fee  of  one  dollar  for 
serving  a garnishment  in  aid  of  that  execution.  It  Is 
also  the  opinion  of  this  office  that  the  sheriff  is  not 
entitled  to  make  a demand  for  his  fees  before  service  is 
had  on  execution  and  on  garnishment. 


hespectfully  submitted. 


. Uu»-NKxiIN  r;.  I.^AOAN 

assistant  attorney  General 

APPROVE!,  I 


rCVELI"  IY  TiLwITC 

(Acting)  Attorney  Geneial 

FERJRT 
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PaRULES : Information  ootained  Dy  Paro±e  Officer  privileged 

information;  otner  data  is  public  record. 


July  11th,  1939, 


Hon*  Prank  G.  Harris,  Chairman, 
Board  of  Probation  and  Parole, 
Jefferson  City,  Missouri, 


Dear  Governor  Kairiss 


This  will  acknowledge  receipt  of 
your  letter  of  recent  date  which  reads  as 
follows: 


"The  Board  of  Probation  and  Parole 
desires  your  opinion  upon  the 
following  questions,  towit* 

"SECTION  8520,  K.  S.  »29  pro- 
vides in  part,  as  follows* 

"all  records,  hearings  and  pro- 
ceedings of  said  board  shall 
be  public  and  opdn  to  the  in- 
spection of  the  public." 

"SECTION  9,  PAGE  403,  Laws  of 
Missouri,  1937,  provides  as 
follows*  "Information  and 
data  obtained  by  a probation 
or  parole  officer  appointed 
under  the  provisions  of  this 
Act  in  the  discharge  of  his 
official  duty,  shall  be  privi- 
leged Information,  shall  not 
be  receivable  in  any  court,  and 
shall  not  be  disclosed  directly 
or  indirectly  to  any  one  other 
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than  the  members  of  the  Board 
of  Probation  and  Parole  and 
judges  entitled  under  this  Act 
to  receive  reports,  unless  and 
until  otherwise  ordered  by  said 
hoard  or  Jud,e.M 

"SLCTION  11,  Page  403,  Laws  of 
Missouri,  1937,  provides  as 
follows:  "All  Acta  and  parts 
of  Acts  in  conflict  herewith 
are  hereby  repealed, ” 

"(1)  What  part,  if  any,  of 
Section  8620  above-  referred  to 
is  repealed  by  Section  9,  page 
403,  Laws  of  Missouri  1987? 

"(2)  In  the  event  a probation 
and  parole  officer  obtains  from 
a circuit  Judge  a statement  re- 
lating to  an  application  for 
parole  of  an  inmate  sentenced  by 
the  Judge  from  whom  the  statement  is 
obtained,  and  after  obtained  the 
statement  is  attached  to  his,  the 
probation  and  parole  officer’s, 
report,  or  if  an  oral  statement, 
is  written  into  his  pre-parole  re- 
port, is  this  statement  of  the 
circuit  Judge  privileged? 

M(3)  In  the  event  a member  of  the 
Board  of  Probation  and  Parole  at 
its  secretary  writes  a circuit  judge 
for  a statement  relating  to  an  ap- 
plication for  parole  of  one  sentenced 
by  the  circuit  judge  of  whom  the 
request  is  made  and  the  circuit 
Juc £€  complies  with  the  request  and 
sends  a written  statement  to  the 
Board  of  Probation  and  Parole,  is 
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this  statement  of  the  circuit 
Jud  e privileged? 

"(4)  To  what  extent,  if  at  all, 
are  the  contents  of  the  file  of 
an  applicant  for  parole  privileged 
or  confidential?" 


Section  832B,  R.  S.  to.  1929,  trans- 
ferred generally  all  powers  and  duties  thereto- 
fore vested  in  and  required  of  the  State  Prison 
Eoard  to  the  Commissioners  of  the  Department  of 
Penal  Institutions.  Among  the  powers  and  duties 
of  the  State  Prison  Board  was  the  duty  and  power 
to  investigate  all  applications  for  executive 
clemency  coming  before  the  Governor  and  to  make 
a written  report  on  each  case  with  its  recommen- 
dations. (See  Art.  8,  Chap.  44,  R.  S.  L'o.  1929)  • 
This  duty  and  power  is  somewhat  enlarged  and 
detailed  in  Section  5,  page  402,  Laws  of  Missouri, 
1937. 


Section  8330,  R.  S.  Mo.  1929,  specifically 
transferred  to  the  Coramiss loners  of  the  Department 
of  Penal  Institutions  the  power  aid  duty  to  investi- 
gate applications  for  executive  clemency,  said 
section  reading  as  follows* 


"With  reference  to  investiga- 
ting fully  the  merits  of  all 
applications  for  executive 
clemency  properly  coming  before 
the  governor | the  making  of  a 
v.ritten  report  for  the  informa- 
tion of  the  governor  of  the 
finding  of  facts  in  such  cases, 
together  with  recommendations 
thereon,  the  commissioners  of 
the  department  of  penal  insti- 
tutions shall  have  and  exercise 
all  the  rights  and  powers,  and 
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perform  all  the  duties  and 
functions,  heretofore  exer- 
cised and  performed  by  the 
state  prison  board  as  set 
forth  and  defined  in  article 
8 of  this  chapter,  and  such 
other  powers  and  duties  with 
reference  thereto  as  may  be 
authorized  by  law.” 


An  Act  found  at  page  400,  Laws  of 
Missouri,  1937,  created  a board  of  Probation  and 
Parole.  Section  2 of  said  Act  provides  as  follows: 


"Thei e is  hereby  created  and 
established  a Board  of  Proba- 
tion and  Parole.  The  powers 
and  duties  relative  to  paroles, 
conmutations  of  sentence,  pardons, 
and  reprieves,  now  vested  in  the 
Commissioners  of  the  Department 
of  Penal  Institutions  and  the  In- 
termediate Reformatory  Parole 
Board  are  hereby  vested  in  the  Board 
created  and  established  by  this 
Act.  Said  Board  shall  be  deemed 
a continuation  of  the  Department 
of  Penal  Institutions  and  the  In- 
termediate Reformatory  Parole  Board 
in  so  far  as  the  Commissioners  of 
that  Department  and  the  Intermediate 
Reformatory  Parole  coard  are  em- 
powered to  act  in  rettlon  to  investi- 
gations, paroles,  commutations  of 
sentence,  and  pardons,  and  all 
matters  pending  before  such  Commis- 
sioners and  the  Intermediate  Reformatory 
Peer  ole  Board  in  connection  with  paroles. 
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commutations  of  sentence,  and 
pardons  shall  be  carried  on  and 
completed  by  the  Board  created 
in  this  Act*" 


Section  11  of  said  Act  of  1937  provides 
that  all  acts  and  parts  of  acts  In  conflict  with 
said  act  were  repealed* 

It  will,  therefore,  be  seen  that  all 
powers  and  duties  relating  to  pardons  and  paroles 
which  were  originally  vested  in  and  required  of 
the  State  Prison  board  ana  subsequently  vested 
in  and  required  of  the  Commissioners  of  the  De- 
partment of  Penal  Institutions,  are  now  vested 
in  the  Board  of  Probation  and  Parole,  created  by 
the  Act  of  1937,  supra,  save  and  except  such  powers 
and  duties  as  might  be  in  conflict  with  the  pro- 
visions of  said  1937  Act*  One  of  the  duties 
originally  required  of  the  Sta  e Prison  Board  was 
set  forth  In  Section  8517,  R.  S.  Mo.  1929,  in  the 
following  languages 


"It  shall  be  the  duty  of  said 
board  to  keep  and  preserve  the 
files  and  records  concerning  all 
applicants  for  executive  clemency 
filed  with  said  board  or  with  the 
governor,  and  to  keep  a trial 
docket  of  all  such  applications." 


f!e  do  not  find  anything  In  the  above 
section  8517,  which  is  in  conflict  with  the  pro- 
visions of  the  1937  Act,  supra,  and  consequently, 
said  section  3517  is  still  binding  on  the  Board 
of  Probation  and  Parole. 
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Section  8620,  R.  S.  too.  1929,  pro- 
vides as  follows i 


"Said  board  shall  have  power  to 
make  all  needed  rules  and  regu- 
lations concerning  the  forms  of 
applications,  and  manner  of  ap- 
plying for  executive  clemency, 
subject  to  the  approval  of  the 
governor,  shall  furnish  blank 
forms  free  of  charge,  upon  request, 
to  any  person  desiring  same;  and 
all  records,  hearings  and  proceed- 
ings of  said  board  sEal!  be  public 
and  open  to  the  Inspection  of  the**" 
public* 


Is  there  anything  in  the  **ct  of  1937, 
a pra,  which  conflicts  with  the  underscored  portion 
of  Section  8520,  sujra? 

Section  9 of  the  1937  Act  provides  as 

follows  * 


"Information  and  data  obtained 
by  a probation  or  parole  officer 
appointed  under  the  provisory  of 
this  Act  in  the  discharge  of  his 
official  duty,  shall  be  privileged 
information,  shall  not  be  receiv- 
able in  any  court,  and  shall  not 
be  disclosed  directly  or  indirectly 
to  any  one  other  than  the  members 
of  the  Board  of  Probation  and  Par  ole 
and  Judges  entitled  under  this  Act 
to  receive  reports,  unless  and  until 
otherwise  ordered  by  said  Board  of 
Judge.  All  public  officers  are  hereby 
required  to  assist  said  Board  and  its 
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parole  and  probation  officers  in 
effectuating  paroles  and  proba- 
tions, and  shall  permit  said 
Board  or  its  parole  and  probation 
officers  to  have  free  access  at 
reasonable  times  to  all  public 
records •" 


Section  8520,  supra,  provides  that 
all  records  of  the  Board  shall  be  public  and  open 
to  the  inspection  of  the  public*  However,  Section 
9 of  the  1937  -act  provides  that  information  and 
data  obtained  by  a probation  or  parole  officer  in 
the  discharge  of  his  official  duty  shall  be  pri- 
vileged information  and  shall  not  be  revealed  to 
anyone  except  the  Board  of  Probation  and  Parole, 
or  to  the  Judges  entitled  to  receive  reports,  un- 
less and  until  otherwise  ordered  by  the  Board  or 
Judge,  '-there  is  therefore  a conflict  between  said 
Section  8520  and  Section  9 of  the  1937  Act  in  so 
far  as  information  obtained  by  probation  or  parole 
officers  in  the  discharge  of  their  duties  is  con- 
cerned, and  the  1937  Act  must  therefore  prevail 
as  to  this  information*  As  to  all  other  records 
of  the  Board  of  prbbation  and  parole.  Section  8520 
still  prevails,  and  such  other  records  arepublic. 
Information  obtained  by  the  Board  itself  or  by  its 
Secretary,  or  data  furnished  by  applicant  for  parole 
are  not  included  in  the  privileged  information 
mentioned  in  Section  9 of  the  1937  Act,  and  they 
are  therefore,  governed  by  Section  8520,  K.  S*  tfo. 
1929. 


CONCLUSION 

Ansr.er ing  your  questions  in  the  order 
named,  it  is  the  Opinion  of  this  Department  that! 


> 
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(1)  Unless  and  until  otherwise  ordered 
by  the  Eoard  of  Probation  and  Parole  or  the  judge 
to  whom  such  information  is  given,  the  data  and 
information  obtained  by  a probation  or  parole 
officer  appointed  under  an  Act  found  at  page  400, 
Laws  of  Missouri,  1937,  in  the  discharge  of  his 

o ficial  duties,  is  privileged.  All  other  record* 
of  the  said  Eoard  of  Probation  and  Parole  are 
public  and  open  to  public  inspection  in  accordance 
with  Section  8520,  R.  S.  Mo.  1929. 

(2)  Information  obtained  by  a probation 
or  parole  officer  from  a circuit  judge  and  filed 
with  the  Board  of  Probation  and  Parole  would  be 
privileged  until  and  unless  otherwise  ordered  by 
said  Board. 

(3)  Information  and  data  obtained  by 
the  Eoard  of  Probation  and  Parole,  or  by  Its  sec- 
retary, from  a circuit  judge  who  had  originally 
sentenced  the  applicant  for  a parole  would  not  be 
privileged. 

(4)  The  contents  of  the  file  of  an  ap- 
plicant for  parole  are  privileged  only  to  the  ex- 
tent of  the  data  and  information  therein  contained 
which  was  obtained  by  a probation  or  parole  officer 
in  the  discharge  of  his  official  duties,  and  not  to 
this  extent  if  the  Board  of  Probation  and  Parole 
has  ordered  otherwise. 


Very  truly  yours. 


A-PROVED* 

HARRY  H.  KAY, 

Assistant  Attorney  General. 


j.  e.  Baylor 

(Acting)  Attorney  General 
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pardons  6c  Paroles : ) 


Governor  can  issue  pardons  and  paroles  anytime 
after  conviction  - does  not  have  to  wait  a 
year  after  convict  has  been  discharged# 
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Honorable  Frank  0.  Harris 
Chairman 

Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Lear  Governor: 


'Phis  Department  is  in  receipt  of  your  letter  of 
July  24th  wherein  you  present  a question  relative  to  res- 
toration of  citizenship  by  the  Governor#  That  portion  of 
your  letter  which  relates  to  the  facts  is  as  follows: 

"Under  a rule  which  ha 3 been  followed 
by  the  Governor,  a convict  on  parole 
is  not  eligible  to  have  his  or  her 
citizenship  restored  until  the  lapse 
of  one  year  from  the  expiration  of  the 
time  to  which  the  convict  is  required 
to  report# 

"Vihen  and  in  what  cases,  under  the  law, 
may  the  Governor  restore  citizenship? 

"I  have  two  cases  in  mind#  One  of  them 
has  been  out  on  parole  over  three  years, 
but  under  the  terms  of  the  parole  he 
is  required  to  report#  He  is  keeping 
the  terms  of  his  parole  and  has  a good 
business,  but  he  cannot  obtain  insurance 
on  the  property  he  handles  because  of  the 
fact  that  his  citizenship  has  not  been 
restored.  I do  not  recall  Just  how  long 
the  second  I have  in  mind  has  been  out 
under  parole,  but  he  is  complying  with 
the  terms  of  his  parole  and  is  engaged 
in  the  mercantile  business,  succeeding 
well,  but  can  obtain  no  Insurance  because 
of  the  fact  that  he  is  deprived  of  his 
citizenship#" 
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'Inhere  are  a number  of  statutes  relating  to  the 
power  of  the  Chief  Executive  to  grant  paroles  ana  pardons* 
oome  of  the  statutes  are  apparently  in  conflict*  Gome 
relate  only  to  crimes  committed  under  certain  articles  and 
chapters.  As  for  instance,  Section  6442,  R.  S.  ho.  1929, 
refers  to  the  three-fourths  rule  and  contains  the  expression 
■and  in  such  case  no  pardon  from  the  Governor  shall  be 
required,"  Section  4172,  R*  5*  ko.  1929,  refers  to  the 
character  of  crimes  which  shall  constitute  a forfeit  of 
citizenship  and  providing  for  civil  disabilities;  also 
exempting  convicts  under  the  age  of  twenty  years;  and  provid 
ing  that  the  Governor  may  remove  the  civil  disability  any 
time  after  one  year  from  the  date  of  conviction*  Lnder 
Article  4,  Chapter  90,  K.  S.  Mo*  1929,  Sections  12970  and 
12971  refer  to  the  effect  of  a pardon  and  when  citizenship 
is  not  lost* 

As  stated  before  there  are  a number  of  special 
statutes  under  each  article  wherein  conviction  constitutes 
forfeiture  of  citizenship.  But  regardless  of  any  conflict 
in  the  statutes  we  think  the  real  power  of  the  Chief  execu- 
tive to  grant  pardons  and  paroles  is  contained  in  the 
Constitution*  Section  8 of  Article  5,  Missouri  Constitution 
provides  as  follow  a: 

"The  Governor  shall  have  power  to 
grant  reprieves,  commutations  and 
pardons,  after  conviction,  for  all 
offenses,  except  treason  and  cases 
of  impeachment,  upon  such  condition 
and  with  such  restrictions  and  limi- 
tations as  he  may  think  proper, 
subject  to  such  regulations  as  may 
be  provided  by  law  relative,  to  the  manner 
of applying  for  pardons.  He  shall,  at 
each  session  of  the  General  Assembly, 
communicate  to  that  body  each  case  of 
reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the 
sentence  and  its  date,  the  date  of  the 
commutation,  pardon  or  reprieve,  and 
the  reason  for  granting  the  same*" 


I 
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The  general  section  governing  the  power  of  the 
Chief  Executive  to  grant  pardons  is  praotically  in  the 
same  language  as  the  Constitution,  to-wlt,  Section  3798, 

K#  S*  ho*  1929,  which  is  as  followsi 

”ln  all  cases  in  which  the  governor 
is  authorised  by  the  Constitution  to 
grant  pardons,  he  may  grant  the  same, 
with  such  conditions  and  under  such 
restrictions  as  he  may  think  proper*” 

V«e  herewith  refer  to  certain  decisions  construing 
the  power  of  the  Chief  Executive  to  grant  pardons  and  paroles. 

In  the  early  case  of  State  v*  Gloss,  25  Mo*  291, 
the  court  states  that  the  pardoning  power  belongs  exclusively 
to  the  executive  department  of  the  government  ana  cannot  be 
exercised  by  the  legislative  department. 

The  power  of  the  Governor  to  grant  paroles  just 
the  same  as  pardons,  prior  to  the  enactment  of  past  laws  and 
the  recent  acts  governing  paroles,  was  determined  by  a 
decision  in  the  case  of  Gtate  Asher,  246  £>.  W.  911,  1*  o* 
913,  as  follows: 

"ho  provision  is  made  either  in  the 
Constitution  or  the  statute  for 
•paroles'  by  the  Governor*  ‘he 
question  therefore  depends  on  the 
meaning  of  word  'parole,*  used  in 
reference  to  the  discharge  of 
prisoners  from  the  penitentiary* 

”ln  29  Cyc*  1662,  a parole  is  de- 
fined as: 

”'A  form  of  conditional  pardon,  by 
which  the  convict  is  released  before 
the  expiration  of  his  term,  to 
remain  subject,  during  the  remainder 
thereof,  to  supervision  by  the  public 
authority  and  to  return  to  imprison- 
ment on  the  violation  of  the  con- 
dition of  the  parole** 
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"In  the  case  of  duller  v.  htate.  122 
Ala.  32,  loo.  cit.  37,  26  South.  146, 

43  L.  K.  A.  302,  82  Am.  St.  Hap.  1, 
the  court  had  before  it  a similar 
question.  The  Constitution  of  Ala- 
bama provides  that  'the  Governor  shall 
have  power  * * * after  conviction,  to 
grant  * * * pardons. ' The  court  said: 

"'It  is  the  settled  law  that  this  grant 
includes  power  to  grant  conditional 
pardons,  the  condition  to  be  either 
precedent  or  subsequent,  and  of  any 
nature  so  long  as  it  is  not  illegal, 
immoral,  or  Impossible  of  performance) 
and  that  a breach  of  the  condition 
avoids  and  annuls  the  pardon.' 

"To  the  same  effeot  was  the  holding  in 
Kennedy's  Case,  133  bass.  48.  Chief 
Justice  Marshall  in  the  case  of  U.  3, 
v.  Wilson,  7 Pet.  (D.  3.)  160,  8 L. 

Dd.  640,  defined  a pardon  ast 

"'An  act  of  grace,  proceeding  from 
the  power  invested  with  the  execution 
of  the  laws,  which  exempts  the  individual 
on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a crime  he  has 
committed, * 

"The  power  to  pardon  includes  the  power 
to  parole  (In  re  Conditional  Discharge 
of  Convicts,  73  Vt.  414,  61  atl.  10, 

36  L.  R.  A.  638. 

’’ft  must  follow  from  the  foregoing  that 
a parole  is  a conditional  pardon,  and  that 
a 'parole'  given  by  the  Governor  is  but 
an  exercise  of  the  power  vested  in  him 
by  the  Constitution  and  statute  with 
respect  to  the  issuance  of  conditional 
pardons.  Moreover,  it  must  be  understood 
that  section  3702,  supra,  does  not  within 
Itself  provide  for  the  conviction  of  a 
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defendant,  but  simply  provides  severer 
punishment  for  the  crime  charged  if 
convicted.  State  v.  Collins,  266  Mo, 

93,  180  S,  W,  866 j State  v,.Levy,  262 
iiio.  181,  170  S,  ?,T,  1114," 

Formerly,  as  stated  in  the  early  case  of  State  v 
Woolery,  29  ho,  500,  and  before  our  present  Constitution, 
the  Chief  Executive  even  had  the  power  to  grant  a pardon 
before  conviction  as  well  as  after  conviction.  Reverting 
to  the  section  of  the  Constitution  relative  to  the  Chief 
Executive *s  power  to  pardon,  we  think  the  case  of  Ex  parte 
Jacobs  v.  Crawford,  308  do • 502,  1,  c,  306,  which  discusse 
the  same,  shows  conclusively  the  broad  powers  of  the  Chief 
Executive,  as  follows: 

M21ie  power  of  the  Governor  in  respect 
to  pardons  and  paroles  is  declared  in 
section  8#  -article  V,  of  our  Consti- 
tution, -vhe  first  sentence  of  said 
section  reads  as  follows:  ’Hie 
Governor  shall  have  power  to  grant  re- 
prieves, commutations  and  pardons, 
after  conviction,  for  all  offenses, 
except  treason  and  cases  of  impeach- 
ment, upon  suoh  condition  and  with 
such  restrictions  and  limitations  as  he 
may  think  proper,  subject  to  such 
regulations  as  may  be  provided  by  law 
relative  to  the  manner  of  applying 
for  pardons, * 

MIt  will  thus  be  seen  that  the  Governor 
has  the  right  to  fix  the  conditions  when 
he  paroles  a convicted  person.  All  the 
power  that  the  General  Assembly  has  in 
the  matter  is  to  legislate  concerning 
the  manner  of  applying  for  pardons, 

Section  4144,  Revised  Statutes  1919, 
merely  reiterates  the  language  of  the 
Constitution  concerning  the  power  of 
the  Governor  to  grant  pardons  upon  suoh 
conditions  and  under  such  restrictions 
as  he  may  think  proper. 
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"In  a very  recent  case  (In  latter  of 
the  Petition  of  Jasper  bounce  for  writ 
of  Habeas  Corpus,  307  i*o*  40,  decided 
February  2,  1925),  where  this  court 
had  under  consideration  the  effect 
upon  the  term  of  imprisonment  of  time 
elapsed  while  defendant  was  out  under 
parole  by  the  trial  court,  we  said: 

W*A  parole  is  a matter  of  grace  or 
favor  to  a convicted  defendant  and, 
when  he  accepts  such  parole,  he  does 
it  subject  to  all  the  provisions  fixed 
by  the  statute  and  subject  to  all 
other  conditions  which  may  be  imposed 
upon  him  by  the  authority  granting  such 
parole,  which  are  not  illegal,  immoral 
or  impossible  of  performance*  ^uch, 
by  all  the  authorities,  is  the  rule 
where  a parole  or  conditional  pardon 
has  been  granted  by  the  executive  or 
other  constitutional  pardoning  power 
and  the  rule  applies  as  fully  and  as 
reasonably  to  paroles  by  trial  courts 
under  our  statute**8 

The  effect  of  the  constitutionality  of  the  three- 
fourths  rule  provision  is  discussed  in  the  case  of  Ex  Parte 
Collins,  94  Mo * 22,  1*  c*  25: 

"It  may  be  conceded  that  he  became 
entitled  to  whatever  benefit  an 
observance  of  those  conditions  gave 
him,  but  what  benefit  was  that? 
dimply  this:  that  he  became  entitled 
to  be  recommended  to  the  Governor  as 
a fit  subject  of  pardon*  This  benefit 
he  has  received*  His  right  to  a 
pardon  does  not  lie  in  the  terms  of 
the  statute*  Nor  does  the  amendment 
of  section  1 aforesaid,  by  the  matter 
contained  in  section  6533,  at  all 
affect  his  case,  since  that  relates 
only  to  those  who  have  served  three- 
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fourths  of  the  time  for  which  they 
were  sentenced*  The  expiration  of 
such  a period  cannot  be  affirmed  of 
one  sentenced  for  life*  Equitably, 
the  prisoner  is  perhaps  entitled  to 
his  discharge;  but  that  is  a subject 
which  lies  entirely  in  the  discretion 
of  the  executive*  By  virtue  of  the 
writ  which  has  been  issued,  we  can 
only  make  inquiry  into  his  legal  rights 
in  the  premises*" 


Conclusion, 

In  view  of  the  provisions  of  the  Constitution, 
the  statutes  and  the  decisions  herein  mentioned  and  quoted 
above,  we  offer  the  following  conclusion  in  answer  to  your 
question,  "When  and  in  That  cases,  under  the  law,  may  the 
Governor  restore  citizenship?" 

Y.e  think  that  the  Governor  has  power  to  restore 
citizenship  to  any  person  after  conviction  for  any  and  all 
offenses,  except  treason  and  impeachment,  upon  such  con- 
ditions and  with  such  restrictions  and  limitations  as  he 
may  think  proper*  The  rule  which  the  Chief  Executive  has 
been  following,  namely,  that  a convict  on  parole  is  not 
eligible  to  have  his  or  her  citizenship  restored  until  the 
lapse  of  one  year  from  the  expiration  of  the  time  to  which 
the  convict  is  required  to  report,  we  think  is  such  a rule 
that  the  Chief  executive  has  a right  to  follow*  The  grant- 
ing of  a parole  or  pardon  is  purely  within  his  discretion* 

Ihe re  is  no  writ  or  remedy  which  can  compel  him  to  grant 
a pardon  or  parole  to  anyone*  However,  it  may  be  treated  by 
the  Chief  Executive  simply  as  a rule,  as  it  is  our  opinion  he 
has  the  power  to  grant  a pardon  or  parole  at  any  time  he  may 
see  fit  after  conviction*  He  may  parole  or  pardon  before 
the  convicted  person  has  entered  prison,  at  any  time  after 
the  convicted  person  has  entered  prison  or  at  any  time  after 
the  convicted  person  has  been  released  from  prison*  The 
granting  of  a parole  or  pardon  is  a matter  of  grace  upon  the 
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part  of  the  Chief  Executive*  The  only  authority  the  General 
Assembly  has  in  the  matter  is  to  legislate  concerning  the 
manner  of  applying  for  pardons* 


oespeatfully  submitted. 


OLLIVHK  W.  N0L£U 
Assistant  Attorney-General 


APPROVE 


arrmsYKSH — 

(Acting)  Attorney- General 


OV.H : iG 


CHATTEL  MORTGAGES : 
MOTOR  VEHICLES! 


Recorder  of  deeds  may  make  release  of 
chattel  mortgage  on  his  records  without 
the  title  to  such  mortgage  being  presented 
to  shov;  such  release. 


September  28 , 1939 


Mr.  E.  T.  Hardy 

Clerk  of  the  Circuit  Court 

and  Ex-Officio  Recorder  of 

Shelby  County 

Shelby ville,  Missouri 

Dear  Sir* 

This  is  in  reply  to  yours  of  recent 
you  submit  the  following  request* 


n£  would  appreciate  an  opinion  from 
your  office  as  to  the  procedure  to 
be  followed  by  me  as  Ex-Officio 
Recorder  under  Section  3097A,  Laws 
of  Missouri  1939. 

"A  point  which  I don’t  understand 
is  contained  in  the  second  sentence 
of  this  new  act  which  reads  as  fol- 
lows* ’When  such  Chattel  Mortgage 
is  released  it  shall  be  the  duty  of 
the  Recorder  to  so  show  on  the  Certifi- 
cate of  Title’. 


"My  experience  in  the  past  has  been 
that  many  mortgagors  newer  release 
these  mortgages  and  I am  not  clear 
under  this  sentence  as  to  whether  or 
not  I would  be  liable  if  the  mortgagor 
did  not  produce  his  title  to  show  the 
release.  Of  course,  it  is  to  be  pre- 
sumed that  the  title  would  be  produced 
but  in  view  of  the  fact  that  so  many 
do  not  make  the  release  under  the  old 
law  it  occurs  to  me  that  the  same 
condition  would  exist,  although  per- 
haps not  so  frequently. 
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"in  short  the  point  which  I would 
like  to  be  set  clear  on  is  this— 
would  there  be  any  liability  on  me 
for  failure  to  show  the  release  on 
the  Title  if  the  title  was  not  pre- 
sented for  such  showing?  Since  the 
sentence  in  question  does  not  specifi- 
cally state  * that  on  the  request  of 
the  mortgagor',  I am  wondering  if 
such  release  could  be  made  without 
presentation  of  the  title  and  the 
release  shown  on  it  under  the  new 
law. 

"I  would  appreciate  an  opinion  on 

this  point  at  your  earliest  convenience." 

The  section  of  the  law  to  which  you  refer  is  3097A, 
Laws  of  Missouri,  1939,  page  278.  I find  that  this  depart- 
ment on  September  1,  1939,  by  an  opinion  to  the  Recorder  of 
Deeds  of  the  City  of  St.  Louis  written  by  Mr.  burke,  held 
that  this  section  only  applies  to  filing  of  chattel  mort- 
gages and  not  recording,  and  is  directory  and  not  mandatory 
that  the  mortgagee,  or  his  assignee,  shall  have  the  certifi- 
cate of  title  stamped  or  sealed  by  the  recorder  of  deeds. 

I am  enclosing  a copy  of  this  opinion  for  your  information. 

You  seem  to  be  in  a quandry  as  to  whether  or  not 
you  would  be  authorized  to  release  the  chattel  mortgage 
on  your  records  if  the  party  who  is  asking  the  release 
does  not  also  have  the  certificate  of  title  with  him  and 
request  you  to  show  such  release  on  the  title. 

You  will  note  that  the  first  part  of  said  Section 
3097A  says  that  it  shall  be  the  duty  of  the  recorder  of 
deeds  to  do  certain  things  on  the  request  of  his  mortgagee 
or  assignee.  I think  from  that  part  of  the  bill  which  pro- 
vides: "*  * # Y/hen  such  chattel  mortgage  is  released,  it 
shall  be  the  duty  of  the  recorder  to  so  show  on  the  certifi- 
cate of  title  * * *,"  the  recorder  3hall  show  such  release 
if  he  is  requested  to  by  the  mortgagee  or  his  assignee. 

In  other  words,  we  do  not  think  that  this  new  act  would 
prohibit  the  recorder  from  making  the  release  of  a chattel 
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mortgage  as  he  has  always  done,  but  If  he  Is  requested 
to  show  this  release  on  the  certifioate  of  title,  then 
he  should  do  so. 


CONCLUSION. 


Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  recorder  of  deeds  would  incur  no 
liability  for  his  failure  to  show  the  release  of  a 
chattel  mortgage  on  the  certificate  of  title  if  it  is 
not  presented  to  him  for  such  showing. 

We  are  further  of  the  opinion  that  if  the 
mortgagor  or  mortgagee,  or  the  person  presenting  mort- 
gage for  release,  requests  the  recorder  to  show  such 
release  on  the  certificate  of  title,  then  it  is  his 
duty  to  show  such  release  on  the  certificate  of  title. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


w:Tmr:3r. 

(Acting)  Attorney  General 
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CONSTITUTIONAL  AMENDMENT:  Cost  of  paying  for  the  sample  ballot 

publication  on  a proposition  should 
be  borne  by  the  State,  under  Section 
10385,.  R.  S.  Mo.  1929. 


January  15,  1939 


Honorable  --Haworth  Lay  me  a 
prosecuting  attorney 
ebster  County 
-arshfield,  i-JLssouri 


i-ear  >ir: 


Ohis  Department  is  in  receipt  of  your  letter 
of  January  11th,  wherein  you  make  the  following  inquiry: 

"I  have  an  inquiry  from  the  . superin- 
tendent of  Schools  of  Rogersville, 

Missouri  upon  which  he  would  like  an 
opinion  from  your  office.  I am  en- 
closing his  letter  to  me  as  it  states 
the  matter  quite  plainly. 

"also  the  County  Court  of  abater 
County  has  asked  me  to  get  an  opinion 
from  you  as  to  whether  the  County  or 
the  -state  should  properly  pay  for 
the  publication  of  the  sample  ballots 
of  the  iropositions  to  be  voted  on 
at  an  election.  ■‘■he  County  Court 
thought  that  since  the  ^tate  pays 
for  the  notice  of  the  rroposltiona 
that  they  should  also  pay  for  the 
sample  ballot  publication." 

-rom  a reading  of  the  attached  letter  from  mt. 
Ceorge  a.  itiley,  we  think  it  involves  a question  of 
whether  or  not  a school  district  is  subject  to  garnishment, 
•^his  matter  can  be  determined  by  the  facta  as  to  whether 
or  not  the  funds  garnisheed  have  actually  become  a part  of 
the  school  district's  und.  It  would  appear  so  by  the 
fact  that  the  superintendent  collects  th6  same.  However, 
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this  appears  to  be  a private  rather  than  an  official 
matter,  which  does  not  make  it  encumbent  on  this  Office 
to  render  an  opinion.  e think  the  decision  of  Cline 
v.  School  i strict  of  the  City  of  Carthage,  42  Mo.  -±PP* 
460,  and  the  recent  decision  of  hacy  v.  Lerage,  111  \Y. 

(2d)  25,  decide  the  matter. 


•*-he  second  paragraph  of  your  letter  relates  to 
the  costs  for  printing  sample  ballots  of  propositions  to 
be  voted  on  at  an  election.  If  the  question  involves 
payment  of  the  printing  of  sample  ballots  as  in  any 
general  election,  then  we  find  no  provision  for  the  pay- 
ment of  the  same. 

Jectlon  10301,  K.  6.  Mo.  1929,  provides  as  follows: 

"Whenever  the  secretary  of  state  has 
duly  certified  to  the  clerk  of  each 
county  court  any  proposition  or 
question  to  be  submitted  to  a vote 
of  the  people,  the  clerk  of  the  county 
court  shall  prepare  anu  distribute 
ballots  printed  in  such  form  as  to 
call  for  a vote  thereon  by  scratching 
either  (the)  word  ’yes’  or  the  word 
'no, ' that  is  to  say,  the  said  propo- 
sition or  question  shall  be  printed 
an,  have  the  word  'yes'  and  'no' 
printed  below  or  opposite  thereto,  in 
bold,  legible  type,  with  the  words 
'scratch  one  of  the  above'  printed 
in  smaller  type,  within  the  sign  of 
a parenthesis,  iimediately  below 
the  said  words  'yes'  and  'no,'  and  any 
such  proposition  or  question  shall 
not  be  printed  in  any  other  form." 

•‘■he  above  section  does  not  provide  for  the  print- 
ing of  any  sample  ballots. 
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■‘■he  last  line  of  your  letter  seems  to  Indicate 
that  the  question  relates  to  the  printing  of  sample 
ballot  publication#  section  10384,  R#  ^#  mo#  1929, 
relates  to  the  publication  of,  ~nd  posting  notices  of 
amendments,  and  reads  as  follows: 

"All  amendments  proposed  to  the 
Constitution  of  the  3tate  of 
klssourl  by  the  general  assembly 
shall  be  published  with  the  laws  of 
the  session  at  which  they  are 
proposed,  and  also  in  some  news- 
paper, if  such  there  be,  in  each 
county  in  the  state  for  four  con- 
secutive weeks  next  preceding  the 
general  election  then  next  ensuing, 
and  two  or  more  copies  of  such 
amendments,  printed  in  great  pritor 
poster  type,  shall  be  posted  at  each 
voting  place  for  the  information  of 
voters;  such  copies  shall  be  furnish- 
ed by  the  secretary  of  state  to  the 
county  clerk  of  each  county,  who  shall 
have  the  same  duly  posted  at  each 
voting  place  in  this  county  on  the 
morning  of  the  election  day  on  which 
said  amendments  are  to  be  voted  on#R 

oection  10386,  R,  3#  ^o#  1929,  provides  for  ths 
manner  of  payment  as  follows: 

"The  secretary  of  state  shall  desig- 
nate in  what  newspaper  in  each  county 
said  proposed  amendments  shall  be 
published,  and  the  claim  due  the 
publisher  of  such  newspaper  for  such 
publication  and  the  costs  of  publish- 
ing the  copies  of  the  amendments  here- 
inbefore provided  for  shall  be  certi- 
fied by  the  secretary  of  state  to  the 
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stae  auditor,  who  shall  draw  his 
warrant  on  the  state  treasurer  there- 
for, payable  0”t  of  any  money  in  the 
treasury  not  otherwise  appropriated* " 

Noting  that  section  10385,  supra,  uses  the 
expression,  "for  such  publication  and  the  coats  of  publish- 
ing the  copies  of  the  amendments  hereinbefore  provided  for,” 
we  are  of  the  opinion  that  it  refers  to  all  matters  which 
are  to  be  carried  out  by  the  respective  counties  and  county 
clerks,  and  If  the  sample  ballot  publication  referred  to  in 
your  letter  comes  properly  within  the  purview  of  Section 
10384,  supra,  the  expense  for  the  same  should  be  paid  by 
the  State* 


Respectfully  submitted 


OLLIVUR  W.  NOLEN 
Assistant  .-ttorney-General 


n. rKOVLu: 


J.  W*  Buffington 
(Acting)  Attorney-General 
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TOWNSHIP  ORGANIZATION:  It  is  the  mandatory  duty  of  the 
' county  clerk  to  furnish  a pre- 

pared form  to  the  township  clerk 
for  uhe  publication  of  the  fi- 
lial lc lai  condlt ion  o f the  township . 


February  8,  1939 
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Mr.  diaries  £•  Hassett 
Attorney  at  Law 
Poague  Building 
Clinton,  Missouri 

Dear  Mr*  Hassett: 

\7e  are  in  receipt  of  your  letter  dated 
February  4,  1939,  which  reads  as  follows: 

"Henry  County  is,  as  you  know, 
a Township  Organization  County.  Under 
Section  8170,  R.S.  »29,  a duty  is  placed 
on  the  township  board  to  publish  annually , 
between  the  1st  and  10th  day  of  i.arcn, 
an  itemized  statement  of  receipts  and 
expenditures,  inventory  of  tools,  machin- 
ery, and  other  property,  in  some  news- 
paper published  in  the  township,  etc. 

"Under  Section  8171,  the  county 
clerk  has  a duty  to  prepare  forms  for 
such  publication,  and  on  or  before 
the  20th  day  of  February  of  each  year 
submit  the  same  to  the  township  clerk, 
and  require  such  publication,  as  well 
as  the  filing  of  a certified  copy  of 
such  statement  in  his  office  on  or 
be fore ‘March  20th. 

"Only  a few  of  the  nineteen  town- 
ships of  tills  county  have  been  following, 
this  procedure.  The  county  clerk  has 
not  furnished  such  forms,  although,  all 
townships  have  been  filing  such  a state- 
ment with  the  office  of  the  clerk. 


FILED 

\3jr_ 


Mr*  Charles  E*  Hassett 


(2) 


2/8/39 


"In  my  construction  of  the 
above  sections,  it  is  my  view  that 
these  provisions  are  mandatory* 

Also,  that  a full  Itemized  statement 
is  required,  and  that  a condensed  form 
will  not  be  sufficient* 


"Naturally,  the  various  township 
boards  are  much  concerned,  and  would 
like  to  find  some  avenue  of  escape 
from  this  additional  expense*  I may 
add  for  your  Information,  that  the 
matter  is  being  pressed  by  the  news- 
papers* 


"I  would  appreciate  an  opinion 
from  your  office  as  to  the  effect  of 
these  provisions,  3170  and  3171.  If 
at  all  possible,  and  if  you  concur 
in  my  view  that  the  statutes  mean  just 
what  they  say,  I should  like  to  liave 
this  opinion  in  time  for  the  clerk  to 
comply  with  the  same  prior  to  February 
20th* " 


Section  8170,  R*  S*  Missouri,  1929,  reads 
as  follows: 


"The  township  board  of  directors 
in  all  counties  under  township  organiza- 
tion shall  keep  or  cause  to  be  kept  a 
full,  time  and  correct  record  of  all 
moneys  received  and  disbursed  on  account 
of  roads  and  bridges  and  all  other  re- 
ceipts and  disbursements  of  every  nature 
in  such  township,  showing  in  detail  from 
whom  and  on  what  account  such  money  was 
received,  and  to  whom  and  for  what  pur- 
pose disbursed,  together  with  a complete 
Inventory  of  all  tools,  road  machinery 
and  other  property  belonging  to  the  town- 
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ship,  together  with  such  other  in- 
formation as  to  the  condition  of 
roads  and  bridges  and  the  needs  of 
same  as  may  be  deemed  of  value , and 
between  the  first  and  tenth  day  of 
march  of  each  year  shall  cause  to 
be  published  an  itemized  statement 
of  such  receipts  and  expenditure s, 
inventory  of  tools,  machinery  and 
other  property  in  some  newspaper 
published  in  such  township,  and  if 
there  be  no  newspaper  published  in 
the  township,  then  such  publication 
may  be  made  in  any  newspaper  of 
general  circulation  within  such  town- 
ship published  in  the  county;  suoh 
statement  shall  be  made  by  the  town- 
ship clerk  under  the  direction  of  the 
township  board  and  shall  be  sworn  to 
by  such  clerk,  and  it  shall  be  the 
duty  of  the  township  clerk  on  or  be- 
fore the  twentieth  day  of  March  of 
each  year  to  file  a copy  of  such 
detailed  statement  with  the  county 
clerk  of  such  county,  and  the  county 
clerk  shall  lay  the  same  before  the 
county  court  at  its  next  regular  meet- 
ing.’* 

Section  8171  R.  S.  Missouri,  1929,  reads 
as  follows s 

"For  the  purpose  of  carrying  out 
the  provisions  of  the  preceding  section, 
it  shall  be  the  duty  of  the  county  clerk 
Tn  counties  having  township  organ'! zat'lon 
to  prepare,  at  the  expense  of  the  county, 
forms  for  the  publication  of  the  detailed 
statement  of  the  township's  receipts  and 
disbursements,  on  or  before  the  twentieth 
day  of  February  of  each  year,  and  submit 
the  same  to  the  township  clerk  of  each 
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township,  together  with  any  other 
Information  he  may  deem  necessary, 
and  the  county  clerk  shall  require 
each  township  board  to  make  such 
publication  according  to  the  form 
submitted,  and  also  require  a certi- 
fied copy  of  such  statement  to  be 
filed  in  his  office  on  or  before  the 
twentieth  day  of  March  of  each  year." 

It  will  be  noticed  in  the  above  Section 
8171  that  it  is  the  duty  of  the  county  clerk  to 
furnish  forms  for  the  publication  of  toe  detailed 
statements  therein  described.  This  strong  state- 
ment proves  that  it  was  the  intention  of  the  legis- 
lature that  this  section  should  be  considered  manda 
tory  and  especially  so  as  to  the  issuing  of  the 
above  forms.  The  purpose  of  the  issuing  of  the 
above  forms  was  so  that  all  of  the  detailed  state- 
ments should  be  uniform  from  each  clerk  of  each 
township.  It  specifically  sets  out  the  procedure 
how,  and  when,  the  clerk  shall  make  his  detailed 
statement  and  when  the  publication  of  such  state- 
ment should  be  made. 

In  the  case  of  Kroger  Grocery  & Baking 
Co.  v.  City  of  St.  Louis,  106  S.  W.  (2d)  435,  loc. 
cit.  439,  par.  5-7,  the  court  saids 

"Summarizing  the  reasons  under- 
lying Kansas  City  v.  J.  I.  Case  T.  M. 

Co.,  supra,  on  the  instant  issue,  they 
are  to  the  effect,  in  so  far  as  material 
here,  that  said  act  of  1879  conferred  a 
permissive,  not  mandatory,  power  upon 
certain  municipalities  to  impose  a gradu- 
ated license  upon  merchants;  but  (consid- 
ering the  word  "may"  in  said  clause  autnori 
zing  a graduated  license  as  equivalent  to 
"must"  or  "shall"  (Id.,  337  Mo.  913,  loc. 
cit.  931  (8),  87  S.  W.  (2d)  195,  loc.  cit. 
205  (15-17)),  any  attempt  to  exercise  the 
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authority  there  conferred  to  exact 
graduated  license  fees  must  he  exer- 
cised In  conformity  with  the  authority 
delegated  and  graduated  in  proportion 
to  the  annual  sales  (Id., 337  Mo.  913, 
loc.  cit.  930(7),  87  S.  W.  (2d)  195, 
loc.  clt.  205(13,14),  and  authorities 
cited}  Keane  v.  Strodtman  (Banc)  323 
Mo.  161,  167(11),  18  S.  W.  (2d)  896, 
898(11)  (quoting  Dougherty  v.  Excelsior 
Springe,  110  Mo.  App.  623,  626,  85  S. 

W.  112,  113,  to  the  effect  that  when 
special  powers  are  conferred,  or 
special  methods  are  prescribed  for 
the  exercise  of  a power,  the  exercise 
of  such  power  is  within  the  maxim 
expressio  unlus  est  excluslo  alterius, 
and  * forbids  and  renders  nugatory  the 
doing  of  the  thing  specified,  except 
in  the  particular  way  pointed  out1)? 

State  ex  rel  v.  Clifford,  223  Mo. 

194,  207,  128  £.  W.  755,  758,  21  Ann. 

Cas.  1218." 

The  holding  in  the  above  case  was  to  the  effect 
that  when  a certain  procedure  was  set  out  in 
the  law  and  no  other  procedure  was  mentioned, 
then  the  procedure  set  out  in  the  law  is  the 
only  procedure  that  could  be  used  in  obtaining 
the  results  required. 

In  the  case  of  State  v.  City  of  Maplewood, 
99  S.  W.  (2d)  138,  loc.  cit.  142,  Par.  5-7,  the 
court  saldt 

"The  general  rule  with  respect 
to  the  use  of  permissive  words  in  a 
statute  is  stated  in  59  C.  J.  Section 
633,  pp.  1077  and  1078,  as  follows  s 

'On  the  other  hand,  where  statutes 
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are  purely  enabling  in  character, 
simply  making  that  legal  and  poss- 
ible which  otherwise  there  would  be 
no  authority  to  do,  and  no  public 
interests  in  private  rights  are  in* 
volved,  they  will  be  construed  as 
permissive.  Generally,  statutes, 
directing  the  mode  of  proceeding 
by  public  officers,  designed  to 
promote  method,  system,  uniformity, 
and  dispatch  in  such  proceeding, 
will  be  regarded  as  directory  if 
a disregard  thereof  will  not  in- 
jure the  rights  of  parties,  and 
the  statute  does  not  declare  what 
result  shall  follow  noncompliance 
therewith*  « * # 

1 Perils  si  ve  words  in  a statute 
in  respect  of  officers  or  courts  will  not 
be  construed  as  mandatory  where  such 
construction  would  create  a new  public 
obligation!  and  it  lias  been  held  that 
even  mandatory  words  or  provisions  in 
a statute  defining  the  duties  of  ad- 
ministrative officers  may  be  construed 
as  directory  only,  unless  something  in 
the  body  of  the  statute  indicates  the 
contrary. » 

"Our  Supreme  Court  in  btate  ex 
rel*  Ellis  v*  Brown,  32b  Mo*  627, 

633,  33  S.  W.  (2d)  104,107,  stated 
the  rule  for  determining  whether  a 
statute  is  directory  or  mandatory 
in  the  following  broad  terms t 'There 
is  no  universal  rule  by  which  directory 
provisions  in  a statute  may,  in  all 
circumstances,  be  distinguished  from 
those  which  are  mandatory*  In  the 
determination  of  this  question,  as  of 
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every  other  question  of  statutory 
construction,  the  prime  object  is 
to  ascertain  the  legislative  In- 
tention as  disclosed  by  all  the 
terms  and  provisions  of  the  act 
In  relation  to  the  subject  of  legis- 
lation and  the  general  object  in- 
tended to  be  accomplished. 

According  to  the  holding  In  this  case  the  intention 
of  the  legislature  as  disclosed  by  all  of  the  terms 
and  provisions  of  the  act  in  relation  to  the  subject 
of  legislation  should  be  followed  and  under  section 
8171  the  fact  that  the  legislature  specifically  said: 

"It  shall  be  the  duty  of  the 
county  clerk. " 

The  only  construction  that  can  be  given  to  the 

section  is  that  it  is  mandatory. 

% 

Section  8175  R.  S.  Missouri,  1929,  reads 
as  follows: 


"Any  official  or  other  person 
who  shall  willfully  fail  to  comply 
with  any  of  the  provisions  of  this 
article,  and  any  person  who  shall 
willfully  violate  any  of  the  pro- 
visions thereof,  shall  be  deemed 
guilty  of  a misdemeanor,  and  where 
no  other  or  different  punishment  is 
provided,  shall  be  punished  by  a fine 
of  not  less  than  five  dollars  nor 
ipore  than  five  hundred  dollars . " 

This  section  provides  a penalty  which  grades  from 
a fine  of  not  less  than  five  dollars  nor  more  than 
five  hundred  dollars,  to  be  assessed  against  any 
official  or  other  person  who  shall  willfully  fail 
to  comply  with  any  of  the  provisions  of  article 
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15,  Chapter  42  of  the  Revised  Statutes  of  Missouri, 
1929*  The  fact  that  a penalty  is  prescribed  against 
the  violation  of  the  act  is  further  evidence  to 
show  that  it  was  the  Intention  of  the  legislature 
to  enact  a section  which  was  mandatory  upon  the 
county  dark  to  issue  the  statement  of  the  township's 
financial  condition* 

By  reason  of  said  penal  section,  8175, 
supra,  and  according  to  the  holding  in  the  case  of 
State  v*  City  of  Maplewood,  supra,  the  section 
8171  cannot  be  given  any  construction  but  that  it 
is  mandatory* 


CONCLUSION. 


In  view  of  the  above  authorities  it  Is 
the  opinion  of  this  department  that  under  section 
8171  R*  S*  Missouri,  1929,  it  is  t.ie  mandatory  duty 
of  the  county  clerk  to  prepare  and  furnish  forms 
to  the  township  clerks  for  the  purpose  of  publishing 
the  financial  condition  of  the  township. 

It  is  further  the  opinion  of  this  department 
that  any  county  clerk  who  fails  to  follow  the  manda- 
tory instructions  set  out  in  8171,  supra,  could  be 
prosecuted  under  section  3175,  supra.  This  act  of 
the  county  clerk  is  only  a minis terial  duty  and 
upon  failure  to  perform  that  duty  a mandamus  pro- 
ceeding would  properly  lie  if  commenced  by  some 
party  in  interest* 


Respectfully  submitted, 

APPROVED: 

A.  J.  BURKE 

assistant  Attorney  General 

TTE.  TAYlgr 

(Acting)  Attorney  General. 
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taxes  for  county  purposes  and  the  tota] 
VAXES : of  the  two  can  not  exceed  the  maximum 

provided  for  by  the  Constitution  for 
county  purposes. 
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r . Charles  L.  Hassett, 
Prosecuting  Attorney,  . 

enry  county, 

^linto;  , l is  sour i. 

bear  Sir : 
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e acknowledge  receipt  of  yo  r request 
w ich  is  as  follows: 

% question  has  been  brought  up 
with  respect  to  the  limitation 
upon  tire  levy  that  may  be  metre  by 
a township  board  in  a county  under 
township  organization  for  road 
ana  bridge  purposes  ana  for  inci- 
dental township  expenses. 

I note  that  Section  22  of  Article 
10  of  the  state  constitution  a 
township  board  may  levy  a special 
road  and  bridge  tax  not  exceeding 
twenty-five  cents  on  each  $100 
valuation  and  that  the  proceeds  of 
this  tax  are  restricted  to  road 
and  bridge  purposes  alone.  Under 
section  12308,  h.  S.  1929,  which 
section  provides  for  a tax  levy 
to  defray  township  expenses,  the 
following  proviso  is  set  out: 

'Provided,  that  said  expenses  is 
not,  together  with  the  amount  levied  * 
for  road  purposes  and  for  special 
bridge  tax,  exceed  in  any  one  year 
twenty  cents  on  the  one  hundred  dol- 
lar valuation. » 


Tr.  Charles  E#  Hassett 


2 


!'ay  3rd,  1939 


Undoubtedly  a township  board  may 
levy  not  exceeding  twenty-five  cents 
for  a special  road  anc  bridge  fund 
under  the  limitation  set  by  the 
constitution#  however,  the  question 
which  I want  determined  is  whether 
or  not  they  Lave  a right  to  exceed 
tli  t fund,  which  of  course  is  limited 
solely  to  road  and  bridge  purposes, 
in  order  to  receive  sufficient  in- 
come to  defray  other  township  ex- 
penses# To  state  the  question  in  a 
different  manner,  can  a township 
l oard  authorize  a special  road  and 
bridge  levy  up  to  twenty -five  cents 
on  the  H 100  valuation,  and  in  addi- 
tion thereto  make  a levy  of  five  or 
six  cents  on  the  *100  valuation  to 
defray  township  exp  nses;  or  is  such 
a township  board  limited  to  not  exceed 
twenty  cents  for  all  purposes  by  the 
effect  of  Section  12308?  If  a town- 
ship is  enalled  to  make  an  additional 
levy  over  and  atove  the  twenty-five 
cents  I should  like  your  opini  n as 
to  the  limit  which  would  be  placed  on 
such  an  additional  levy.  As  this  is 
a matter  which  is-  to  be  of  more  than 
one  interpretation  we  would  appreciate 
un  opinion  from  your  office  as  to  the 
question." 

Your  request  stated  another  way  a pears  to 
be:  ..hat  is  the  maximum  limit  of  taxes  that  may  be 
levied  for  township  expenses?  Section  22  of  A-tlcle 
10  of  the  Constitution  of  the  State  of  I issouri  does 
not  deal  with  the  same  subject  matter  raised  by  your 
inquiry.  Said  Section  22  of  the  Constitution  has  to 
do  with  the  authorization  of  a tux  for  special  road 
anc  bridge  purposes,  but  the  revenue  contemplated  by 
Section  1230Q,  h.S.  i.o,  1929,  is  not  for  road  and 
bridge  purposos  but  is  for  the  general  expenses  of 
tne  township . 
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Section  11  of  Article  10  of  the  Consti- 
tution of  the  State  of  Missouri,  deals  with  the  same 
subject  matter  and  pescribes  the  rate  which  may  be 
levied  for  county  purposes,  and  fixes  the  maximum 
rate  that  may  be  levied  in  a given  county  depen- 
dent on  the  population  of  that  county# 

The  provision  that  the  county  rate  in 
counties  having  a valuation  between  (.10, 000, 000 #00 
and  f 30,000,000.00  shall  not  exceed  fifty  cents  on 
the  one  hundred  dollar  valuation.  I assume  your 
county  to  all  within  that  class#  If,  however,  it 
falls  in  some  other  class  as  in  said  Section  de- 
fined the  principle  to  be  applied  is  the  same,  al- 
though the  amount  might  be  different# 

In  the  case  of  State  ex  rel.  against  lansas 
City,  St.  Joseph  and  Council  fluffs  Railroad  Company, 
145  To#,  596,  It  was  held  that  wheie  a county  court 
made  a levy  of  fifty  cents  upon  the  one  hundred  dol- 
lar valuation  of  property  "for  county  purposes"  in  a 
county  having  less  than  (6, 000, 000,00  worth  of  pro- 
perty, a further  levy  of  ten  cents  by  townships  for 
"road  purposes"  is  Illegal.  And  that  was  true  whether 
the  county  had  regular  township  organization  or  was 
organized  into  townships  for  road  purposes#  It  was 
also  held  in  that  case  that  under  the  words  "taxes 
levied  for  county  purposes"  are  to  be  Included  road 
taxes  levied  by  townships.  The  court  then  said, 
page  598: 

"Plaintiff  seeks  to  avoid  the 
position  of  defendant  by  insist- 
ing that  the  road  taxes  in  ques- 
tion were  not  levies  for  f county 
purposes.*  fie  insists  it  is  for 
a strictly  municipal  purpose,  and 
therefore  not  within  the  prohibition 
of  section  11,  Article  X of  the 
Constitution# 
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In  State  ex  rel.  Hirni  v.  Rail- 
road, 123  Lo.  72,  It  was  conceded 
by  counsel  lor  the  relator,  that 
townships  in  counties  not  under 
township  organisation  were  mere 
geographical  subdivisions  of  the 
county  and  in  no  sense  corpora- 
tions, but  they  insisted  that  town- 
ships under  township  organisation 
were  municipal  corporations  and 
a different  principle  must  govern; 
but  this  court  held  that  the  Con- 
stitution made  no  distinction  be- 
tween counties  that  might  adopt 
township  organisation  and  those 
thi  t remained  unc  er  original 
county  organization  as  to  the  rate 
of  taxation  that  should  be  allowed 
in  each  for  government  purposes, 
saying i 'Hie  mere  change  of  the 
mode  of  administering  county  govern- 
ments does  not,  and  can  not  change 
the  purpose  for  which  taxes  are  raised 
to  conduct  that  government,  and  as 
the  purpose  remains  the  same  in 
each  so  the  limitations  must  be  the 
same  in  each,  'lhis  must  be  so,  or 
the  framers  of  our  Constitution  have 
wrought  in  vain  to  limit  the  expen- 
ses of  county  government,  and  their 
whole  legislation  on  this  subject 
may  be  set  at  naught,  ior,  to  de- 
feat it  entirely,  it  will  only  be 
necessary  for  all  the  counties  of 
the  State  to  adopt  township  organi- 
zation, and  the  legislature  may  then 
authorize  them  in  addition  to  the 
taxes  allowed  by  the  Constitution  for 
county  purposes,  to  levy  township 
taxes  ad  libitum.  A construction 
of  the  C Oiis  ti  tut  ion  which  would  thus 
authorize  the  defeat  of  its  main  pur- 
pose can  not  be  entertained  for  a 
moment • » " 
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In  the  case  of  State  ex,  rel  vs.  Piper, 
et  al,,  £14  lo,  439,  the  Supreme  Court  of  this 
State  en  banJfc  in  1908,  held  that  a county  having 
township  organization  the  taxes  levied  by  the  town- 
ship board  e‘  ould  be  considered  as  a part  of  the 
taxes  levied  by  the  coun ty  court  "for  county  purposes" 
and  that  of  the  tax  levy  "for  county  purposes" 
go  to  the  county  and  20^  to  the  township  board,  and 
if  the  tax  levied  by  the  cou  t is  the  maximum  rate 
permitted  by  the  Constitution  "for  county  purposes" 
the  townships  can  have  for  road  and  all  other  purposes 
only  20*  of  the  amount  levied  by  the  county  court, 
ftnd  said,  page  444,  the  following t 

"The  effect  of  a judgment  in 
relator’s  favor  would  be  to  cut 
down  the  assessment . for  general 
county  purposes  from  thirty-two 
tc  thirty  in  some  cases  and  to 
twenty-eight  and  twenty-five  in  - 
others. 

It  Is  not  claimed  by  the  relator 
that  the  tov/nships  have  the  right. 

In  the  exercise  of  their  statutory 
power,  to  assess  a road  tax  so  as 
to  increase  the  total  county  assess- 
ment beyond  the  forty  cents,  but  he 
contends  that  the  townships  may  go 
to  the  limit  of  fifteen  cents  for 
roads,  and  in  addition  make  an 
assessment  necessary  to  defray  town- 
ship expenses,  and  those  assessments 
being  certified  to  the  county  court 
that  court  must  conform  to  the  ac- 
tion of  the  townships,  give  them 
their  full  road  tax  and  sufficient 
to  pay  township  expenses,  and  appro- 
priate what  is  left  of  the  forty 
cents,  whatever  that  may  be,  to  gen- 
eral county  purposes.  That  would 
render  the  county  court,  when  mak- 
ing provision  for  the  expense  of 
conducting  the  county  ail  airs,  to  a 
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large  extent,  subordinate  to 
the  township  boards.  That  was 
not,  originally  at  least,  the  in- 
tention of  the  General  Assembly  as 
expressed  in  the  statutes  governing 
this  subject,  and  if  the  Legislature 
has  ever  changed  its  purpose  in  that 
particular,  it  has  not  expressly  said 
so,  but  appellant  contends  it  has  so 
implied. 

The  Constitution,  article  10,  section 
11,  in  imposing  this  limitation  on 
tax  assessments  used  the  words,  ’For 
county  purposes,*  which  include  in 
their  meaning  all  subdivisions  of  the 
county  for  the  use  of  which  taxes  may 
be  imposed.  Section  9284,  Revised 
Statutes  1899,  quotes  these  words 
•for  county  purposes’  and  uses  them 
in  the  same  sense  in  which  they  are 
used  in  the  Constitution.  That  sec- 
tion is  as  follows*  *ln  all  counties 
in  this  State  which  have  now  or  may 
hereafter  adopt  township  organization, 
if  the  amount  of  revenue  desired  and 
estimated  by  the  county  court  for 
county  purposes  and  the  amount  desired 
and  estimated  by  any  township  board 
for  township  purposes  shall  together 
exceed  the  rate  percent  on  the  one  hun- 
dred dollars  Valuation  allowed  by  sec- 
tion 11  of  article  10  of  the  Constit* 
tion  of  Missouri  ’for  county  purposes’ 
then  it  shall  be  the  duty  of  the 
county  court  to  apportion  the  tax  ’for 
county  purposes*  between  the  county  or- 
ganization and  the  township  organiza- 
tion in  the  following  manner,  towitx 
Eighty  per  cent  of  the  taxes  which  may 
be  legally  levied  ’for  county  purposes’ 
shall  be  apportioned  to  the  county  or- 
ganization for  county  purposes,  and 
twenty  per  cent  of  such  taxes  shall  be 
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apportioned  to  the  township  organi- 
zation for  the  purposes  provided  by 
section  10277  of  the  Township  Organi- 
zation Law,  as  specified  by  the  town- 
ship board;  but  the  combined  rate  for 
both  the  county  and  township  organi- 
zations shall  not  exceed  the  maximum 
rate  provided  by  the  Constitution. * 

Section  10277  referred  to  in  that 
section  is  as  follows:  'The  follow- 
ing shall  be  deemed  township  charges : 
First,  the  compensation  of  townshi 
officers  for  their  services  rendered 
in  their  respective  townsnips;  second, 
contingent  expenses  necessarily  incur- 
red for  the  use  and  benefit  of  the 
township;  third,  the  moneys  authorized 
to  be  raised  by  the  township  board  of 
directors  for  any  purpose,  for  the  use 
of  the  township.' 

It  is  contended  that  section  S2S4  does 
not  include  taxes  levied  for  road  pur- 
poses. If  that  is  so,  then  that  sec- 
tion means  that  the  county  court  shall 
apportion  eighty  per  cent  of  the  total 
forty  cents  to  general  county  purposes 
and  twenty  per  cent  to  payments  to  the 
officers  of  the  township  organization 
as  compensation  for  their  services  and 
contingent  exj^enses,  thus  exhausting 
the  whole  tax,  leaving  nothing  for 
roads.  That  would  be  unreasonable . ihe 
lieneral  Assembly  aid  not  intend  to  en- 
act a statute  that  would  be  self -destruc- 
tive. The  meaning  of  that  section  is 
tin  t the  county  court  ex  All  apportion 
the  tax,  eighty  per  cent  for  general 
county  purposes  and  twenty  per  cent  for 
all  such  township  purposes  as  the  town- 
ship has  a right  to  exercise.  This  con- 
struction does  not  deprive  the  township 
of  the  right  to  levy  a tax  for  road  pur- 
poses, as  relator  thinks  it  would,  but 
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but  it  Units  the  share  that  nay  be 
apportioned  to  tjae  township  for  all 
its  purposes  out  of  the  fund  to  be 
derived  from  the  forty  cents  assess- 
ment to  an  amount  which  will  leave 
sufficient  of  that  fund  to  furnish 
the  amount  estimated  by  the  county 
court  as  necessity  for  general  county 
purposes,  and  if  there  is  not  enough 
for  both  the  county  must  have  eighty 
per  cent  and  the  township  what  is 
left, 

helator  also  contends  that  if  section 
9284  is  construed  to  include  road 
taxes,  then  the  section  has  been  re- 
pealed by  implication  because,  he  says, 
it  is  in  conflict  with  section  10324, 
Laws  1901,  p,  254,  w lch  he  says  is  a 
later  law.  That  act  in  its  title  pur- 
ports to  be  an  act  to  repeal  certain 
sections  of  the  hevised  statutes  of  1899 
specifically  mentioned  and  to  enact 
new  sections  in  lieu  thereof.  Section 
9284  is  not  one  of  the  sections  men- 
tioned as  proposed  to  be  repealed,  but 
section  10324  is  one  of  them.  The  sec- 
tion by  the  same  number  enacted  in  the 
place  of  10324,  is  substantially  the 
same  as  the  one  whose  place  it  takes, 
except  that  in  the  former  the  lh.it  on 
the  road  tax  which  the  township  board 
could  assess  was  twenty  cents  on  the 
100, in  the  latter  it  was  cut  down  to 
fifteen  cents,  and  in  the  former  fluid 
when  collected  was  to  be  kept  by  the 
township  treasurer  and  paid  out  only 
on  warrants  of  the  township  board,  in 
the  latter  it  is  to  be  paid  out  only 
on  order  of  the  road  overseer.  The 
30le  purpose  of  the  repealed  section 
was  to  give  t he  township  board  power 
to  levy  a road  tax  and  the  sole  pur- 
pose of  the  section  enacted  in  its 
place  was  the  same.  Section  1032m,  he- 
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vised  Statutes  1899,  Is  also  sub  stan- 
tially  the  same  as  section  8527,  Re- 
vised Statutes  1899,  which  was  enacted 
first  in  1883,  The  two  sections,  9284 
and  10324,  are  not  at  all  in  conflict; 
they  are  not  on  the  same  subject,  the 
one  confers  power  on  the  county  court  to 
apportion  the  total  fund  arising  fra.,  the 
forty  cents  tax,  the  other  comers 
on  the  township  board  the  power  to 
assess  a road  tax,  and  the  latter 
was  passed  In  full  view  of  the  power 
then  existing  in r he  county  court  to 
make  the  apportionment  and  it  is  sub- 
ordinate to  it.  The  two  sections 
are  in  the  same  volume  of  the  Revised 
Statutes  1899,  both  promulgated  as 
the  lav/  of  the  State  in  the  same  re- 
vision, Surely  if  the  General  Assem- 
bly had  intended  to  say  that  the  one 
repealed  the  other,  or  that  the  town- 
ship board  had  the  authority  to  appro- 
priate to  itself  one-half  of  the 
total  tax  authorized  by  the  Constitu- 
tion to  be  levied  for  all  county  pur- 
poses, it  would  not  have  left  so  re- 
markable a purpose  to  be  gathered  from 
so  vague  an  inference.  We  hold  th.  t 
whether  or  not  the  township  board  in 
this  case  had  authority  to  assess  the 
road  tax  which  it  did  assess,  still, 
the  county  court  had  the  power  to 
apportion  the  whole  levy  in  the  way  it 
did,  giving  twenty  per  cent  to  the 
township  board  to  be  administered  by 
it,  in  building  its  roads  and  paying 
its  necessary  expenses,  and  reserving 
eighty  per  cent  to  be  administered  by 
the  county  court  for  general  county 
purposes,  and  that  the  t ownship  board 
must  exercise  the  taxing  pov/er  given 
to  it  in  subordination  to  the  authority 
of  the  county  court  to  make  the  appor- 
tionment required  in  section  9284,* 


. J 
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Section  9875,  Revised  Statutes  of  Lissouri, 
1929,  provides  as  follows: 

"In  all  counties  in  this  state 
which  have  now  or  may  hereafter 
adopt  township  organization,  if 
the  amount  of  revenue  desired  and 
estimated  by  the  county  court  for 
county  purposes  and  the  amount  de- 
sired and  estimated  by  any  town- 
ship board  for  township  purposes 
shall  together  exceed  the  rate  per 
cent,  on  the  one  hundred  dollars 
valuation  allowed  by  section  11  of  ' 
article  10  of  the  Constitution  of 
Missouri  ’for  county  purposes’, 
then  it  shall  be  the  duty  of  the 
county  court  to  apportion  the  tax 
’for  county  purposes’  between  the 
county  organization  and  the  town- 
ship organization  in  the  following- 
manner,  towit:  Lighty  per  cent,  of 
the  taxes  which  may  be  legally 
levied  ’for  county  purposes’  shall 
be  apportioned  to  the  county  organi- 
zation for  county  purposes,  and 
twenty  per  cent,  of  such  taxes  shall 
be  apportioned  to  the  township  or- 
ganization for  the  purposes  provided 
by  section  12303  of  the  township  or- 
ganisation law,  as  specified  by  the 
township  board;  but  the  co  bined  rate 
lor  both  the  county  and  township  or- 
< anlzations  shall  not  exceed  the  maxi- 
mum rate  provided  by  the  Constitution," 

The  above  section  should  be  read  in  connection 
with  Section  12308,  Revised  Statutes  of  Missouri,  1929, 
and  provides  the  proportion  of  taxes  which  goes  to  the 
township  where  the  county  has  levied  the  maximum  taxes 
for  county  purposes.  Section  12308  becomes  inoperative 
if  and  when  the  county  has  levied  the  maximum  i ate  al- 
lowed un  er  the  section  for  county  purposes.  Section 
12308  is  only  a delegation  of  the  right  or  authority  to 
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tfc$  township  to  raise  the  taxes  therein  specified  when 
the  county  has  not  exercised  its  authority  to  levy  the 
maximum  rate  for  cj.nty  purposes.  If  the  c;unty  has 
not  exercised  its  authority  to  levy  the  maximum  rate 
for  county  purposes,  then  the  difference  beteeen  the 
rate  the  county  has  levied  for  county  purposes  and 
the  maximum  rate  which  could  be  levied  far-  county 
purposes,  is  the  fidd  within  which  section  12308 
might  be  invoked. 


C OH  C LOS  I OH 


It  Is  cur  opinion  that  if  the  county  has  levied 
the  maximur  ra  e for  county  purposes,  then  the  provisions 
of  section  12303  become  non-a  plicable  and  the  rate  so 
levied  by  the  county  for  county  purposes  and  the  pro- 
ceeds collected  because  thereof  are  to  be  apportioned 
in  the  following  way:  Eighty  per  cent  thereof  shall 
go  to  the  c 'unty  for  county  purpose*  and  twenty  per 
cent  thereof  shall  go  to  the  township  for  township 
purposes.  If  the  county  had  not  levied  the  maximum 
authorized  for  county  purposes  by  the  provision  of 
the  Constitution,  then  the  difference  bet?/een  the  rate 
th  t has  been  levied  for  county  purposes  and  the  maxi- 
mum authorized  therefor  Is  subject  to  the  operation  of 
the  provisions  of  Section  12308  and  within  the  limits 
thereof,  the  township  board  may  leWy  the  rate  in  said 
Section  12308  provided* 


Yours  very  truly. 


APPROVED: 

DhAKL  WATSON, 

Assistant  Attorney  General 


Jr.  ' . TAYLOR 

(Acting)  Attorney  Ceneral 
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ELECTIONS:  In  counties  under  the  township  organization 

plan  the  county  court  is  limited  to  One 
voting  place  in  a precinct  unless  the  court 
should  divide  the  precinct  and  make  an  order 
setting  out  the  boundary  and  the  name  of  each 
precinct. 
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Hon.  Charles  E.  Hassett 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


F I Ltd 


Dear  Bir: 

Y.;e  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  March  28th,  1939,  which  reads 
as  follows: 


"Henry  County  is  composed  of  nineteen 
townships.  For  many  years  in  several 
of  these  townships  there  have  been  two 
or  more  polling  places  for  the  conveni- 
ence of  the  electorate  of  those  town- 
ships. 

"These  townships  have  not  been  sub- 
divided into  election  precincts  but 
the  county  court  has  merely  established 
more  than  one  polling  place  in  each 
township  and  from  time  to  time  has  opened 
or  closed  such  polling  places.  For  ex- 
ample in  Osage  Township,  which  is  a 
long  narrow  township,  there  are  three 
polling  places  the  same  being  established 
at  Brownington,  Mount  Zion  and  Ilney. 
Residents  of  this  township  may  vote  at 
any  one  of  the  three  polling  places, 
the  presumption  being,  of  course,  that 
they  will  choose  the  one  nearest  to 
them  and  vote  at  only  one  of  them. 
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This  township  has  not  been  sub-dl- 
vlded  Into  three  precincts. 

ttI  note  Section  10189  R.  S,  1929 
provides  that  the  various  county 
courts  have  the  power  to  divide  any 
township  Into  two  or  more  election 
districts  or  to  establish  two  or 
more  election  precincts  In  such  a 
township;  or  alter  the  same  when 
deemed  for  the  convenience  of  Inhabi- 
tants, It  occurs  to  me  that  the  Intent 
of  the  law  Is,  there  be  only  one  pol- 
ling place  for  one  precinct  and  that 
If  there  Is  a necessity  for  more  than 
one  precinct  or  district  in  a township 
that  such  a township  should  be  divided 
Into  districts  so  that  the  jud  .es  and 
clerks  of  the  polling  places  of  that 
district  will  be  In  a position  to  per- 
mit balloting  only  by  residents  of 
that  district, 

"We  are  not  concerned  with  any  question 
of  fraudulent  voting  by  reason  of  this 
situation  and  I have  not  heard  of  any 
complaints  with  respect  to  that  matter. 
However,  It  is  obvious  that  suoh  a situa- 
tion could  be  abused  In  that  residents  of 
this  township  could  cast  ballots  in  three 
polling  places.  My  purpose  In  writing 
you  Is  to  obtain  an  opinion  as  to  whether 
or  not  there  should  be  created  more  than 
one  polling  place  In  a township  unless 
that  township  Is  divided  into  two  or  more 
districts  or  precincts.  There  are  several 
townships  in  this  county  which  by  reason 
of  their  size  probably  should  be  sub- 


Hon.  Charles  E.  Hassett 

Pa  e ihree  May  26,  1939 


divided.  However,  moat  of  the  town- 
ahlpa  can  be  adequately  served  by  the 
establishment  of  one  polling  place. 

"My  county  court  Is  contemplating  some 
alteration  with  respect  to  these  polling 
places  In  the  county  and  we  should  like 
very  much  to  have  an  opinion  from  your 
office  on  this  question." 


Section  10192,  R.  S.  Mo.,  1929,  reads  as 
follows) 


"The  place  of  holding  the  elections 
shall  be  designated,  and  the  judges 
and  clerks  of  election  appointed 
in  such  districts  or  for  such  election 
precincts,  and  the  elections  therein 
shall  be  conducted,  in  all  respects, 
in  the  same  manner  as  Is  hereinafter 
provided  by  law  for  the  townships. ” 


This  section  provides  that  the  holding  of  an  election 
shall  follow  the  manner  and  procedure  as  set  out 
by  law  for  the  holding  of  an  eleotlon  In  a township. 
Henry  County  is  operating  under  the  provisions  of 
the  townahlp  organisation  law. 

Section  12255  R.  S.  Mo.  1929,  reads  as 
follows : 


"The  clerk  of  the  county  court  shall 
thereupon  make  out  notices  for  each 
township,  designating  the  time  and 
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place  for  holding  the  first  township 
election  in  such  township,  which 
shall  he  holden  on  the  last  Tuesday 
In  March  next  thereafter,  and  shall 
deliver  such  notices  to  the  sheriff 
of  the  county,  who  shall  cause  the 
same  to  be  posted  up  in  not  less  than 
three  of  the  most  public  places  in 
the  township,  and  not  less  than  fif- 
teen days  before  the  last  Tuesday 
in  March;  and  the  township  clerk 
shall  post  up  notices  of  all  sub- 
sequent elections,  as  directed  by  the 
township  boax*d  of  directors." 


This  section  is  under  article  12,  chapter  36,  which 
governs  the  adoption  of  township  organisation,  and 
it  will  be  noticed  that  this  section  does  not  desig- 
nate more  than  one  place  for  holding  an  election 
in  any  one  township.  This  section  should  be  strictly 
construed  and  it  will  be  noticed  further  that  it 
does  not  say  "places"  for  holding  the  first  town- 
ship election,  but  states  specifically  "place"  for 
holding  the  first  township  election. 

Section  12275  R.  S.  Mo.  1929,  reads  as 
follows  t 


"Each  township  acting  under  township 
organisation  may  be  divided  into  as 
many  election  precincts  by  the  county 
court  as  the  court  may  think  the  con- 
venience of  the  electors  requires; 
and  tne  judges  of  all  elections  held 
for  township  purposes  shall  be  appointed 
by  the  township  board;  but  if  said 
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board  should  fall  to  appoint  judges, 
or  If  any  of  the  judges  appointed  should 
fall  or  refuse  to  serve,  or  not  be 
present  by  eight  o’clock  on  the  day  of 
election,  then  the  exactors  present  shall 
have  power  to  choose  from  their  number 
men  to  act  as  said  judges*  The  judges 
of  election  shall  have  power  to  appoint 
two  clerks  of  said  election*  The  judges 
and  clerks  shall  be  sworn  and  the  election 
conducted  In  like  manner  as  elections  for 
statu  and  county  officers,  except  as  pro- 
vided in  this  chapter*  B 


Under  this  section  the  county  court  may  divide 
any  township  into  more  than  one  precinct  or 
district  for  the  purpose  of  holding  an  election* 
This  section  should  be  construed  along  with  section 
10189  R*  S*  Mo*  1929,  which  reads  as  follows t 


"The  county  courts  of  the  several  count- 
ies in  this  state  shall  have  power  to 
divide  any  township  in  their  respective 
counties  into  two  or  more  election  pre- 
cincts in  any  township,  and  to  alter 
such  election  districts  and  precincts, 
from  time  to  ti  e,  as  the  convenience 
of  the  inhabitants  may  require*" 


Under  section  10189,  aup^a,  the  county  courts  snail 
have  the  power  to  divide  any  township  into  two 
or  more  election  districts* 

Section  10190  R*  S*  Mo*  1929,  reads  as  follows: 


Hon.  Charles  &•  Has sett 


Pa0e  Six 


May  26,  1939 


"Every  order  made  under  the  provlelone 
of  the  preceding  section  shall  describe 
the  several  districts  erected,  and  the 
boundary  of  each,  or  the  precincts  es- 
t a "oil  shed,  a nd  tee"  name  of  each:  and 
the  clerk  shall,  within  twenty  day  a 
after  the  making  of  the  order,  make  out 
one  copy  thereof  for  each  district 
erected  or  altered  or  precinct  established 
thereby,  and  deliver  the  3ame  to  the 
sheriff  of  the  county,  vho  shall  cause 
one  such  copy  to  be  put  up  at  a public 
place  In  each  district,  or  at  each  pre- 
cinct, within  six  days  after  the  same 
shall  be  delivered  to  him." 


Under  this  section,  after  the  county  court  has  di- 
vided the  township  into  two  or  more  election  dist- 
ricts, It  is  mandatory  that  the  several  districts 
set  out  dividing  the  township  should  also  set  out 
the  boundary  of  the  district  or  precinct,  and  also 
should  set  out  the  name  of  each  precinct. 

Section  10191  R.  S.  Mo«.  1929,  reads  as 
follows i 


"If  the  court  fall  to  designate  the  place 
of  holding  the  election  or  to  appoint 
Judges,  or  the  Judges  appointed  fall  to 
act.  It  shall  be  the  duty  of  the  sheriff 
to  fix  the  place,  and  the  voters,  when 
assembled,  may  appoint  the  judges*" 


This  section  Is  not  mandatory,  but  directory.  In 
that  if  the  section  was  not  followed.  It  would  not 
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Invalidate  any  election  held.  It  was  so  held  In  the 
case  of  Bre uninger  v.  Hill,  210  S.  ?*.  67,  l.c.  71, 
where  the  court  said: 


"There  is  no  general  statute  prescribing 
the  manner  in  which  polling  places  shall 
be  fixed  by  the  county  courts  of  the  several 
counties.  The  nearest  approach  thereto 
is  found  in  the  authority  conferred  upon 
buch  courts  to  establish  election  precincts. 
Sections  5601,  5802,  R.  S.  1909.  The  suc- 
ceeding section  (5803)  impliedly  confers 
upon  them  the  power  of  fixing  the  polling 
places  in  providing  that,  upon  their 
failure  so  to  do,  the  same  may  be  desig- 
nated by  the  sheriff.  The  election  here 
under  review,  having  been  held  throughout 
Buchanan  county,  was  not  to  be  regulated 
by  the  statute  regarding  elections  in 
cities  of  the  first  class.  This  question, 
however,  is  foreclosed  for  another  reason* 
That  all  elections  in  cities  of  the  first 
class,  of  which  St.  Joseph  is  one,  are 
required  to  b e held  under  the  general 
laws  of  the  state.  Section  3564,  R.  S. 

1909.  Consequently,  in  construing  the 
statute  (Laws  1917,  supra)  authorising 
a county  court  to  submit  a proposition 
to  voters  for  the  creation  of  an  in- 
debtedness for  the  building  of  roads, 
we  are  not  confronted  with  a mandatory 
statute  in  regard  to  the  fixing  of  the 
polling  places,  a violation  of  which 
would  render  the  election  invalid,  v 
*«*&****-»*#**«*** 
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"We  have  given  express  judicial  ap- 
proval to  the  con  dual  on  we  have  here 
reached,  first,  in  State  ex  rel.  Canton 
▼.  Allen,  178  Ho.  loo.  cit.  576,  77 
S.  W.  868,  in  which  we  held  that  where 
there  was  no  pretense  that  the  election 
was  fraudulent,  or  that  it  was  not  the 
expression  of  the  will  of  the  people, 
a change  in  the  polling  places  was 
nothing  more  than  an  irregularity,  and 
should  not  be  held  to  Invalidate  the 
election  (citing  cases).  This  ruling 
has  been  subsequently  affirmed  in  the 
recent  case  of  State  ex  rel.  Memphis 
v.  Hackman,  275  Mo.  loo.  cit.  695, 

202  S.  W.  7." 

Section  10196,  R.  S.  Mo.  1929,  reads  as  follows! 

"Poll  books  for  each  district  or  elec- 
tion precinct  shall  be  made  and  furnish- 
ed to  the  judges  of  election  therein, 
in  the  same  manner  as  hereafter  provided 
in  respect  to  poll  books  for  each  town- 
ship, and  returns  shall  be  made  to  the 
office  of  the  clerk  of  the  oounty  court, 
as  in  the  case  of  a township  forming 
one  election  district." 

All  of  the  statutes  as  above  set  out  should  be 
read  together  in  construing  the  Intention  of  the  Legis- 
lature in  their  enactment,  and  in  reading  section  12256, 
supra,  section  10189,  supra,  and  section  10195,  supra, 
together,  it  was  the  intention  to  provide  one  plaoe  of 
election  in  each  township.  It  was  also  the  intention 
if  voting  was  held  in  more  than  one  place  in  a township, 
section  10189,  supra,  section  10190,  supra  and  section 
10191,  supra,  should  be  followed. 
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CONCLUSION 

In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  although  the  county 
court  of  Henry  County  has  allowed  election  places  to 
be  established  in  three  different  places  of  a town- 
ship, without  dividing  the  township  into  two  or  more 
election  districts,  that  any  eleotlon  so  held  was  not 
Invalid  under  the  holding  of  the  case  of  Breuninger  v. 
Rill.  Nevertheless,  it  is  the  opinion  of  this  depart- 
ment, in  view  of  your  request,  that  the  oounty  court 
should  follow  sections  10189  to  section  10192,  inclu- 
sive, in  dividing  the  townships  so  that  there  would 
be  no  question  on  any  election  in  the  near  future. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED! 


i:  v:  T3MG5R 

(Acting)  Attorney  General 
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SOCIAL  SECURITY,  APPEALS:  A procedural  statute  is  applicable 

to  actions  whicn  have  accrued  or  are 
pending  as  well  as  to  future  actions* 


June  2nd,  1939* 


Hon*  George  I.  Haworth, 

Administrator, 

State  Social  Security  Commission, 

Jefferson  City,  Missouri* 

Dear  Sir: 

This  will  acknowledge  receipt  of  your 
request  for  an  official  opinion  under  date  of 
June  1st,  1939,  which  reads  as  follows: 

"The  Sixtieth  General  Assembly 
has  enacted  Senate  Bill  Humber  31 
which  repealed  and  re-enacted 
Section  16  of  the  State  Social 
Security  Law*  A number  of  appeals 
to  tills  Commission  were  pending  at 
tiie  time  Senate  Bill  31  was  enacted* 
There  were  also  several c ases  pend- 
ing in  the  circuit  and  appellate 
courts* 

" Question:  TJhat  law  should  govern 
the  actions  pending  at  this  time? 

The  s tatute  in  effect  at  the  time 
the  appeal  was  granted  or  the  newly 
enacted  statute? 

"The  Federal  Social  Security  Board 
has  made  inquiry  as  to  the  manner 
in  which  litigation  pending  at  the 
time  of  passage  of  Senate  Bill 
Humber  31  is  to  be  handled,  and  we 
would  appreciate  receiving  an  opin- 
ion from  you  on  the  above  qu  stion  at 
your  earliest  convenience*" 


Kon.  George  I.  Laworth 


June  2nd,  1939* 


- 2 - 


Your  inquiry  requires  a careful  considera- 
tion of  Section  16,  page  476,  Laws  of  Mr  sour i,  1937 
which  was  the  provision  for  appeal  before  same  was 
amended  by  the  Sixtieth  General  Assembly.  Senate 
Bill  No*  31  as  passed  by  the  present  General  Assem- 
bly carries  an  emergency  clause,  and  the  same  has 
been  signed  by  the  Governor  and  is  now  fche  law  in 
this  state.  Section  16,  Laws  of  Fissouri,  1937,  p. 
475,  reads  as  follows: 

“If  an  application  is  not  acted 
upon  within  a reasonable  time 
after  the  filing  of  the  applica- 
tion, or  is  denied  in  whole  or  in 
part,  or  if  any  benefits  are  can- 
celled or  modified  under  the  pro- 
visions of  this  Act,  the  applicant 
for  pensions  or  old  a^e  assistance, 
or  aid  tod  ependent  chili  ren,  may 
appeal  to  the  State  Commission  in 
the  manner  and  form  prescribed  by 
thethe  State  Commission*  The  State 
Commission  shall  upon  receipt  of 
such  appeal  give  the  applicant 
reasonable  notice  of  and  opportunity 
for  a fair  hearing.  Hie  State  Can- 
mission  shall  determine  all  questions 
presented  by  the  appeal.  Any  appli- 
cant aggrieved  by  the  action  oi  the 
State  Cor.anission  in  the  denial  of 
benefits  in  parsing  upon  the  appeal 
to  the  State  Commission  may  appeal 
to  the  circuit  court  of  his  or  her 
judicial  circuit  within  ninety  days 
from' the  decision  appealed  from,  by 
giving  the  State  Commission  notice 
of  such  appeal.  Such  appeal  shall 
be  tried  in  the  circuit  court  de 
novo  on  the  sole  question  of  whether 
the  applicant  Is  entitled  to  benefits 
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and  not  as  to  the  amount  thereof, 
and  the  circuit  clerk  shall  notify 
the  State  Commission  of  such  decision. 

If  the  judgment  be  in  favor  of  the 
applicant,  a certified  copy  of  same 
shall  be  mailed  to  the  State  Com- 
mission* Appeals  may  be  had  from 
the  circuit  court  as  in  civil  cases*" 

Senate  Bill  Ko*  31,  Section  16,  reads  as  follows 

"If  an  applicant  is  not  acted  upon 
within  a reasonable  time  after  the 
filing  of  the  application  or  is 
denied  in  whole,  or  in  part,  o t if 
any  benefits  are  cancelled  or  modi- 
fied under  the  provisions  of  this 
Act,  the  applicant  for  pensions,  or 
old  age  assistance,  or  aid  to  de- 
pendant children,  shall  be  notified 
at  once  and  may  appeal  to  the  State 
Commission,  said  appeal  from  the 
State  Administrator  to  the  State  Com- 
mission shall  be  filed  in  the  office 
of  the  secretary  of  the  county  com- 
mission by  the  aggrieved  applicant 
within  ninety  days  from  the  date  of 
the  action  and  decision  appealed  from. 
Proper  blank  form  for  appeal  to  the 
State  Commission  shall,  upon  request, 

Le  furnished  by  the  county  office  to 
any  aggrieved  applicant  and  every  such 
appeal  to  the  State  Consuls s ion  shall 
be  certified  and  transmitted  by  the 
county  office  to  the  Sta  e commission 
within  ten  days  after  same  is  filed 
with  the  county  office.  The  Sta  e 
Commission  shall  upon  receipt  of  such 
an  appeal  give  the  applicant  reason- 
able notice  of,  and  opportunity  for, 
a fair  and  speedy  hearing  in  the 
county  of  the  residence  of  the  appli- 
cant. EVery  applicant  on  appeal  to 
the  State  Commission  shall  be  entitled 
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to  be  present,  in  person  and  by 
attorney,  at  the  hearing,  and 
shall  entitled  to  introduce 
into  the  record  at  said  hearing 
any  and  all  evidence,  by  witness  s 
or  otherwise,  pertinent  to  such 
applicant’s  eligibility  as  de- 
fined under  the  provision  of 
Sections  11  and  12  of  this  act 
and  all  such  evidence  shall  be 
taken  down,  preserved  and  shall 
become  a part  of  the  applicant's 
• record  in  said  case,  and  upon 

the  record  so  made  the  State  Com- 
mission shall  determine  all  ques- 
tions presented  by  the  appeal, 

^ny  applicant  aggrieved  by  the 
action  of  the  State  Commission 
by  the  denial  of  benefits  in  pass- 
ing upon  the  appeal  to  the  State 
commission  may  appeal  to  the  cir- 
cuit court  of  the  county  in  which 
such  applicant  r sides  within 
ninety  days  from  the  d ate  of  the 
action  and  decision  appealed  from. 

The  State  Commission,  upon  a denial 
of  benefits  to  the  applicant,  shall, 
upon  request,  furnish  said  applicant 
with  proper  form  of  affidavit  for 
appeal  from,  the  said  Commission  to 
the  Circuit  court  of  the  county  in 
which  the  applicant  resides.  Upon 
the  affidavit  for  appeal,  duly  exe- 
cuted by  the  applicant  before  an 
officer  authorized  to  administer 
oaths,  being  filed  with  the  State 
Commission  within  ninety  days  from 
the  date  of  the  said  Commission's  de- 
cision denying  benefits  to  said  a pli- 
cant,  the  entire  record  preserved 
in  the  case  at  the  time  of  the  appli- 
cant's hearing,  together  with  the  ap- 
peal, shall,  by  the  State  Commission, 
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be  certified  to  the  circuit  court 
of  the  county  in  which  the  appli- 
cant resides  and  said  case  shall 
be  docketed  as  other  civil  cases 
except  that  neither  party  shall 
be  required  to  give  bond  or  de- 
posit any  money  for  docket  fee  on 
appeal  to  the  Circuit  Court.  Such 
appeal  shall  be  tried  in  the  circuit 
court  upon  the  record  of  the  proceed- 
ings had  before  and  certified  by  the 
State  Commission,  which  shall  in  such 
case  be  certified  and  included  in  the 
return  of  the  State  Commission  to 
the  court*  Upon  the  record  so  certi- 
fied by  the  State  Commission,  the 
circuit  court  shall  determine  whether 
or  not  a fair  hearing  has  been  granted 
the  individual.  If  the  court  shall 
decide  for  any  reason  that  a fair 
hearing  and  determination  of  the  ap- 
plicant^ eligibility  ana  rights 
uncer  this  act  was  not  granted  the 
Individual  by  the  State  Commission, 
or  that  its  decision  was  arbitrary 
and  unreasonable,  the  court  shall, 
in  such  event,  remand  the  proceedin  s 
for  redetermination  of  the  issues  by 
the  3tate  Commission.  Appeals  may  be 
had  by  either  party  from  the  circuit 
court  upon  the  record  in  the  same 
manner  as  provided  herein  for  appeals 
from  the  State  Commission  to  the  Circuit 
Court  and  all  appeals  to  the  Circuit 
and  Appellate  Courts  shall  be  advanced 
on  the  docket  of  said  Courts  for  im- 
mediate hearing  and  determination.  In 
no  event  when  appeul  is  taken  shall  any 
person^  name  be  removed  from  the  rolls 
of  public  assistance  Tinder  this  act, 
until  the  case  has  been  heard  and  de- 
termined by  the  State  Social  Security 
Corrmission.  'ihe  file  and  record  of 
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every  person  whose  name  is  duly 
entered  upon  the  public  assis- 
tance rolls  of  this  state  shall, 
at  all  reasonable  times,  be  open 
to  inspection  by  such  individual 
and  to  any  representative  of  such 
individual.” 

This  request  only  goes  to  the  proper 
manner  of  procedure  on  appeals,  where  litigation 
was  commenced  under  the  former  provision  and  was 
pending  when  the  amendment  became  effective. 

Under  the  common  law  there  was  no  right 
of  appeal.  Therefore,  in  the  absence  of  any  con- 
stitutional or  statutory  right  of  appeal,  there 
is  none. 


3 C.  J.,  Section  29.  page  316.  reads  in 
part  as  follows* 

"The  proceeding  by  appeal  was  en- 
tirely unknown  to  tne  common  law.  * 

It  is  of  civil-law  origin,  and  was 
introduced  therefore  into  courts 
of  equity  and  admiralty.  Conse- 
quently, the  remeay  by  appeal  in 
actions  at  la?/,  and  intthis  country 
in  equity  also,  is  purely  of  consti- 
tutional or  statutory  origin,  and 
exists  only  when  given  by  some  con- 
stitutional or  statutory  provision." 

The  General  Assembly  may,  in  its  discretion, 
take  away  this  remedy  or  modify  same.  Section  30  of 
5 C.  J.,  page  318,  reads  as  follows* 

"Where  the  remedy  by  appeal  is 
not  secured  by  the  constitution, 
but  is  purely  statutory,  it  is 
subject  to  the  control  of  the 
Legislature,  which  may,  in  its  dis- 
cretion, grant  or  take  away  the 
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remedy,  and  prescribe  in  what 
cases,  uncer  what  circumstances, 
in  what  manner,  and  to  or  from 
what  courts,  appeals  may  be  taken. 

It  follows  that  the  substantial 
requirements  of  statutes  authori- 
zing a peals  must  be  complied  with 
by  parties  wishing  to  avail  them- 
selves of  the  right  conferred.  Put 
the  legislature,  of  course,  in  tak- 
ing av/ay  or  regulating  the  right  of 
appeal,  can  pars  no  valid  act  in 
conflict  with  constitutional  provi- 
sions securing  the  right.  -hen, 
however,  the  constitution  merely 
recognizes  the  right  of  appeal  or 
even  defines  the  appellate  Juris- 
diction of  the  supreme  court,  appeals 
are  nevertheless  creatures  of  statute 
and,  in  the  absence  thereof,  do  not 
exist,  although  in  the  latter  case  it 
has  been  said  that  the  legislature 
cannot  unreasonably  restrict  the 
right." 

(See  Western  Tie  &.  Timber  Co.  v.  11%  - 
lor  Drng.  Diet.  126  S.ff.  499,  l.c.  505, 
also  Lacutt  v.  Toohey’s  Lstate,  89 
S.W.  (2),  662. 

In  this  state  the  law  is  well  established 
and  so  long  as  one’s  rights  are  not  impaired,  the 
General  Assembly  may  change  the  remedy  without 
violating  any  constitutional  amndment  pertaining 
to  enacting  laws  of  a retrospective  character. 

In  Lovell  v.  Davis,  52  Ho.  App.  342,  1.  c. 

345,  346,  the  court  held  thi*t  an  appeal  should  follow 
the  Act  of  1891,  which  became  effective  subsequent 
to  the  commencement  of  this  litigation.  In  so  holding 
the  court  said* 
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"It  appears  from  the  record  In  the 
cause  that,  between  the  insti- 
tution of  the  suit  and  the  trial, 
the  said  act  of  1891  took  effect 
and  became  operative.  It  is  con- 
tended by  the  defendants  that  the 
appeal  was  not  authorized  in  this 
case  by  the  said  act  of  1891,  and 
that  in  order  to  make  the  act  ap- 
plicable a retrospective  operation 
must  be  given  to  it  which  is  for- 
bidden by  the  constitution,  Y.e  do 
not  think  this  contention  can  be 
maintained.  The  act  is  remedial  in 
its  scope  and  character.  It  allows 
an  appeal  to  be  taken  from  the  ac- 
tion of  a cou: t in  granting  a new 
trial  which  before  its  enactment 
was  not  allowed  under  our  code  of 
procedure.  That  the  gsneral  assem- 
bly may  change  the  remedy  in  such 
cases  there  can  be  no  doubt.  Judge 
Cooley  in  his  Constitutional  Limi- 
tations says:  'as  a g nerul  rule 
every  state  has  complete  control 
over  the  remedies  which  it  offers 
to  suitors  in  its  courts.  It  may 
abolish  one  class  of  courts  and  create 
another.  It  may  give  a new  and  ad- 
ditional remedy  for  a right  already 
in  existence,  and  it  may  abolish 
all  remedies  and  substitute  new,* 

It  is  always  within  the  power  of  the 
state  to  change  the  remedy  so  long 
as  it  does  not  essentially  affect  the 
right  embodied  in  the  contract,  and 
that  such  change  thus  made  does  not 
infract  the  rule  forbidding  the  im- 
pairment of  contracts, 

"In  Hoffman  v,  uincy,  4 hall,  535  , 

It  was  declared  by  the  Supreme  «ourt 
of  the  United  States  that  It  Is  com- 
petent for  the  states  to  change  the 
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form  of  the  remedy  or  to  modi- 
fy it  otherwise  as  they  may  deem 
fit,  provided  no  substantial 
right  secured  by  the  contract 
is  thereby  impaired*  Ahat  pro- 
vision of  the  bill  of  rights 
which  prohibits  the  legislature 
from  passing  any  lav/  retrospective 
in  its  operation  extends  only 
to  prohibiting  legislation  of  a 
retrospective  character  which 
disturbs  rights  of  a private 
nature*  State  v*  Kemper,  9 Ho* 

App,  532;  Ins.  Co.  v.  Bill,  86  Ho, 

466;  State  v.  County  Court,  34  Mo* 

546;  State  v*  Eager,  91  Ko*  452; 

Porter  v*  Mariner,  BO  I'o*  364; 

V/illshear  v*  Kelly,  69  Mo*  363;  Ins* 

Co*  v*  i lynn,  38  Mo*  483;  Bolton 
V.  Lansdown,  21  Mo*  399;  Tennessee 
v*  Sneed,  96  Otto  (U*S*)  69*  It 
is  too  plain  for  argument  that  no 
vested  right  is  taken  away  or  im- 
paired by  the  act,  nor  does  it  im- 
pair the  obligation  of  any  contract, 
so  the  defendants*  objection  is 
without  force*" 

(See  also  Sheehan  v*  The  Southern 
Ins*  Co*  52  l o*  App*  351*) 

In  Aetna  Insurance  Company  v*  Hyde,  315  l‘o* 

113,  1*  c*  127,  the  Superintendent  of  Insurance 
ordered  a rate  reduction  in  fire  insurance  in  October, 
1922*  In  November,  1922,  several  insurance  companies 
filed  their  petition  in  the  circuit  court  to  revic-w  , 
the  order  and  set  the  same  aside*  The  superintendent 
of  insurance  promulgated  this  order  under  sections 
6283  and  6284,  R*  0*  Mo*,  1919*  Subsequent  to  the 
filin;  of  the  petition  in  the  circuit  court,  the 
legislature  amended  these  statutory  provisions  un  er 
v/hich  the  Superintendent  of  Insurance  Issued  his  order* 
These  amendments  became  the  law  in  June,  1923*  The 
Supreme  Court  in  holding  the  laws  as  amended  were 
applicable  to  this  case,  had  this  to  saydt 


Hon,  George  I,  laworth 
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"The  plaintiffs  contend  that 
the  Act  of  1923  Is  not  applicable 
to  this  case  because  the  act  went 
into  effect  in  June,  1923,  long 
after  the  order  of  the  Superinten- 
dent was  made,  The  referee  held 
that  those  provisions  in  the  Act 
of  1923  set  out  above  only  re- 
lated to  the  remedy,  did  not  af- 
fect any  vested  right,  and  there- 
fore were  applicable  to  the  case 
in  hand, 

"No  doubt  the  referee  was  right  in 
hi 8 statement  of  the  law,  A new 
enactment  which  only  affected  the 
remedy,  has  no  effect  upon  vested 
rights,  does  not  impair  the  obli- 
gation of  contracts  and  may  con- 
trol in  the  decision  of  a case, 

(Gladney  v,  Sydnor,  172  Ho,  1,  c, 

324;  Clark  v,  hdllro&d,  219  Ho, 

1,  c.  533,)  Such  an  act  does  not 
offend  against  the  constitutional 
restriction  thut  no  law  retrospec- 
tive in  its  operation  can  be  passed 
by  the  General  Assembly.  (Sec,  15, 

Art.  II,  2o.  Const,)." 

The  above  decision  clearly  indicates  thut 
so  long  as  the  new  provision  does  not  affect  any 
vested  right  and  does  not  impair  obligation  of  con- 
tracts, It  shall  be  controlling  in  the  decision  of 
the  case.  This  new  amendment  merely  goes  to  the 
procedure  and  does  not  violate  any  right. 

In  Aetna  Insurance  Company  v.  0*Kalley, 

118  S.  W,  (2d),  3,  1,  c,  8,  the  court,  in  holding 
a new  statute  dealing  with  procedure  only,  prima 
facie  it  applies  to  all  actions,  those  pending 
and  future,  said* 


Hon* 


George  I*  Haworth 
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"It  is  true  that  section  5874 
was  not  In  effect  when  the  re- 
view action  was  brought*  The 
review  action  was  brought  on 
November  10,  1922*  The  effec- 
tive date  of  section  5874  was 
June  25,  1923*  Although  section 
5874  was  not  In  effect  when  the 
review  action  was  brought.  Its 
applicability  to  that  action  de- 
pends upon  whether  ornot  It  Is  a 
procedural  statute*  If  It  deals 
with  procedure  only.  It  was  ap- 
ppll cable  to  and  should  have  gover- 
ned the  case  from  Its  effective 
date,  June  25,  1923*  Ahe  rule 
governing  the  applicability  of 
procedural  statutes  under  such 
circumstances  Is  stated  by  this 
court  In  Clark  v*  Railroad,  219 
Mo*  524,  534,  118  S*  W*  40,  43, 
as  follows  I 'No  person  can  claim 
a vested  right  In  any  particular 
mode  of  procedure  for  the  enfor- 
cement or  defense  of  his  rights* 
Where  a new  statute  deals  with 
procedure  only,  prlma  facie  It 
applies  to  all  actions  - those 
which  have  accrued  or  are  pending 
and  future  actions*  Vvhat  was  be- 
fore a subject  of  equitable  re- 
lief may  be  made  triable  by  Jury 
without  affecting  vested  rights* 
If,  before  final  decision,  a new 
law  as  to  procedure  is  enacted  and 
goes  into  effect,  it  must  from 
that  time  govern  and  regulate  the 
proceedings • ' " 


( 


Eon,  George  I,  Eaworth 


- 12  - June  2nd,  1039, 


Therefore,  in  view  of  the  above 
ana  foregoing,  it  is  the  opinion  of  this  De- 
partment that  the  statutes  in  question  being 
nothing  more  than  procedural  statutes,  that 
Senate  Elll  Ko*  31  as  passed  by  the  Sixtieth 
General  Assembly  applies  to  pending  litigation 
as  well  as  litigation  in  the  future. 


Yours  truly. 


AUBREY  R.  HA  I.'ETT,  JR. 

Assistant  Attorney  General. 

APPROVED : 


J,  I:.,  'J/aI’LuK 

(Acting)  Attorney  General. 


ARH  Jr/rv 


COUNTIES: 


May  not  impose  a tax  on  skating  rinks  under  Section 
14323,  R.  S.  Mo.  1929,  unless  performances  or 
exhioiuions  of  professional  skill  are  given. 


July  14,  1930 


Mr.  Charles  E.  llassett 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


ear  Mr.  llassett: 

We  acknowledge  your  letter  of  July  8th,  as  follows: 


"The  County  Court  of  Henry  County  has 
been  levying  a tax  at  the  rate  of  sev- 
enty-five cents  per  day  upon  skating 
rinks  in  this  county  on  the  theory 
that  they  are  public  exhibitions  with- 
in the  meaning  of  Section  14383,  R.  3. 
1929.  There  have  been  some  objections 
to  the  assessment  of  this  tax  on  the 
part  of  the  skating  rink  proprietors 
and  at  the  request  of  the  County  Court 
I am  seeking  your  opinion  as  to  their 
right  to  levy  such  a tax. 

You  will  note  that  Section  14327,  re- 
lating to  aounties  having  a population 
of  fifty  thousand  or  more  provides  spe- 
cifically that  such  a tax  may  be  col- 
lected on  roller  rinks.  There  is  no 
specific  statement  of  this  nature  in 
Section  14323  which  applies  to  all 
counties  of  the  state.  It  occurs  to 
me  that  it  could  be  asserted  in  as 
much  as  14237  permits  a tax  on  roller 
rinks,  'or  any  other  kind  of  public 
exhibitions'  that  this  is  a legisla- 
tive declaration  that  roller  rinks 
are  publio  exhibitions  and  that  there- 
fore a tax  may  be  levied  against  roll- 
er rinks  in  counties  of  this  slse  as  be- 
ing public  exhibitions  within  the  mean- 
ing of  14323. 


Mr*  Charles  £,  Bassett 
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We  would  appreciate  an  opinion  from  your 
office  with  respect  to  (1)  the  power  of 
the  court  to  assess  such  a tax.,  and  (2) 
the  reasonability  of  the  amount  of  sev- 
enty-five cents  a day.  The  court  has  not 
set  a monthly  or  annual  rate  of  taxation 
and  would  like  your  suggestion  as  to  whe- 
ther or  not  they  should  do  so, " 


Henry  County,  according  to  the  last  decennial  census, 
contains  a population  of  22,931. 

Section  14323,  R.  S.  Mo.  1929,  provides  that! 


"The  county  courts  of  the  several  counties 
in  this  state  are  hereby  authorized  to  im- 
pose from  time  to  time,  by  an  order  or  or- 
ders entered  of  record,  such  tax  as  they 
may  deem  proper  and  reasonable  upon  all  pub- 
lic theatrical  and  minstrel  performances, 
shows  and  circuses,  or  any  other  public  ex- 
hibition in  said  several  counties!  ProvTcTed, 
that  not!hing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  any  educational,  reli- 
gious or  charitable  exhibition, " 


The  first  question  to  be  determined  is  whether  the 
words  "public  exhibition"  are  broad  enough  to  include  a 
skating  rink  so  as  to  permit  the  imposition  of  a tax  by 
the  county  court  under  Section  14323,  supra. 

y 

37  C.  J.,  Section  15,  p.  175,  in  discussing  the  power 
of  counties  to  impose  license  and  occupation  taxes,  states 
in  parti 


"The  power  of  requiring  licenses  and  im- 
posing license  and  occupation  taxes  may 
be  delegated  by  the  legislature  to  poli- 
tical subdivisions  or  agencies  of  the 
state,  such  as  to  counties  * « *.  In  such 
oases,  the  power  to  license  or  tax  is  not 
inherent,  but  is  wholly  dependent  upon, 
and  limited  by,  the  statute  delegating 
the  power)  and  will  not  be  implied  from 
a power  to  tax  property.  Statutes  dele- 
gating such  power  are  to  be  construed 
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strictly;  and  when  the  occupations  which 
nay  he  taxed  are  enumerated  in  the  sta- 
tute, the  power  to  tax  others  is  denied 
hy  implication," 


In  the  case  of  harris  v.  Commonwealth,  81  Va,  240, 
1,  c.  242,  243,  appellant  was  accused  and  convicted  of 
unlawfully  keeping  and  maintaining  "a  certain  public  per- 
formance called  a skating  rink”  without  a license. 

The  statute  provided  in  partt 


"No  person  shall,  without  a license  au- 
thorised by  law,  exhibit  for  compensation 
any  theatrical  performance,  or  any  per- 
formance similar  thereto,  panorama,  or 
any  public  performance  or  exhibition  of 
any  kind,  lectures,  literary  readings  and 
performances,  except  for  benevolent  or 
charitable  purposes  *•  * 


The  court,  in  observing  that  skating  rinks  were  not 
enumerated  in  the  statute,  and  consequently  could  not  be 
brought  within  it  unless  it  could  be  shown  that  aotual  per- 
formances or  exhibitions  of  professional  skating  were  given, 

said : 


"Now,  it  will  be  observed  that  skating 
rinks  are  not  enumerated  in  the  statute, 
and  consequently  cannot  be  brought  within 
it,  unless  it  is  clearly  shown  that  they 
are  so  conducted  as  to  be  properly  'public 
performances  or  exhibitions,'  And  this  is 
to  be  determined  by  the  jury  on  the  parti- 
cular facts  of  each  case,  under  suitable 
instructions  from  the  court  as  to  the  law. 
But  here  the  evidence  shows  that  no  per- 
formance of  any  kind  was  offered  to  the 
public  except  on  extraordinary  occasions 
when  exhibitions  of  professional  skating 
were  given,  and  then  the  license  tax  was 
paid  as  required  by  law.  On  ordinary  oc- 
casions admission  fees  were  charged  merely 
for  the  privilege  of  skating;  and  for  this 
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no  license  tax.  is  imposed.  And  if  of 
those  persons  who  paid  for  this  privi- 
lege, some  preferred,  after  entering 
the  hall,  to  witness  rather  than  to  par- 
ticipate in  the  skating,  a liability  can- 
not, for  that  reason,  be  imposed  on  the 
accused,  to  which  he  would  not  have  been 
subject  had  all  chosen  to  exercise  the 
privilege  for  which  they  had  paid.  In 
other  worus,  it  is  clear  that  the  liabi- 
lity of  the  accused  to  prosecution,  for 
not  taking  out  a license,  cannot  be  made 
to  depend  upon  the  course  pursued  by  the 
patrons  of  the  rink  after  their  admission 
thereto. 

Moreover,  if  it  can  be  justly  said  that 
on  ordinary  occasions  there  was  any  pub- 
lic performance,  because  of  the  fact  that  . 
some  of  those  who  visited  the  rink  were 
mere  spectators  of  the  exercises,  it  cer- 
tainly cannot  be  said  that  such  perfor- 
mance was  exhibited  by  the  aooused.  For 
those  whose  movements  were  witnessed  by 
the  spectators  were  not  agents  or  employ- 
ees of  the  accused,  or  in  any  way  subject 
to  his  control;  but  were  persons  who  re- 
sorted thither  for  their  own  pleasure  or 
amusement,  and  not  for  the  purpose  of  ex- 
hibiting themselves  or  their  skill  to  the 
others.  In  short,  we  are  of  opinion  that, 
according  to  the  strict  construction  which 
must  be  given  to  the  statute,  the  present 
case  is  not  within  its  provisions. 

If,  in  the  judgment  of  the  legislature,  a 
license  tax  ought  to  be  paid,  under  all  cir- 
cumstances, for  the  privilege  of  conduct- 
ing a skating  rink  for  compensation,  it  is 
competent  for  that  body,  by  altering  the 
statute,  to  so  provide.  We  can  only  const rue 
it  as  it  is." 


You  point  out  that  under  Section  14327,  R.  S.  Mo.  1929, 
relating  to  counties  having  a population  of  fifty  thousand  or 
more,  roller  rinks  are  specifically  mentioned,  and,  therefore, 
that  this  demonstrates  a legislative  declaration  that  roller 
rinks  are  public  exhibitions. 
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"The  county  court  of  every  county  in  this 
state  having  a population  of  fifty  thousand 
inhabitants  or  more,  and  lying  adjacent  to 
cities  that  now  have  or  that  may  hereafter 
have  a population  of  three  hundred  thousand 
inhabitants  or  nore,  and  the  county  court 
of  all  counties  wiich  now  have  or  which  may 
hereafter  have  a population  of  not  less  than 
one  hundred  fifty  thousand  inhabitants  and 
not  more  than  five  hundred  thousand  inhabi- 
tants, shall,  at  the  May  tern  of  the  county 
court  of  each  year.  Impose,  by  an  order  en- 
tered of  record,  a license  tax,  such  as  the 
court  may  deem  proper  and  reasonable,  upon 
all  theatrical  or  minstrel  performances, 
exhibits,  shows,  circuses,  menageries,  roll- 
er rinks,  or  any  other  kind  of  public  exhi- 
bitions) also  soenic  or  gravity  railway s, 
cane  racks,  shooting  galleries,  baby  racks, 
knife  boards,  or  any  other  kind  of  avoca- 
tions, set  up  in  connection  therewith)  and 
it  shall  be  unlawful  for  any  person,  asso- 
ciation, company,  corporation,  or  copart- 
nership of  persons  (except  if  the  same  be 
for  religious,  educational  or  charitable 
purposes,  then  it  shall  be  exempt  from  such 
lioense  tax),  to  give,  perform  or  present, 
exhibit  or  set  up  any  theatrical  or  min- 
strel performances,  exhibits,  shows,  cir- 
cuses, menageries,  roller  rinks,  or  any 
other  kind  of  public  exhibitions,  or  soenic 
or  gravity  railways,  cane  racks,  shooting 
galleries,  baby  racks,  knife  boards,  or 
any  other  kind  of  avocations,  set  up  in 
connection  therewith,  without  first  taking 
out  a lioense  therefor  from  the  county 
clerk  and  paying  the  license  tax  imposed 
by  the  county  court,  as  aforesaid,  which 
shall  be  paid  into  the  county  treasury  for 
the  use  of  the  general  revenue  fund  of  the 
oounty  **<*«" 


The  answer  to  such  suggestion  is,  of  course,  that  the 
legislature  has  under  Seotion  14327,  supra,  specifically 
conferred  the  power  to  lioense  skating  rinks. 
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From  the  foregoing,  we  are  therefore  of  the  opinion 
that  absent  a showing  that  the  skating  rink  Is  giving  per- 
formances for  exhibitions  of  professional  skill,  the  county 
court  of  Henry  County  has  no  power  to  levy  a tax  upon  skating 
rinks  under  Section  14323,  K.  S.  Mo*  1929,  on  the  theory 
that  they  are  public  exhibitions.  Having  no  authority  to 
impose  a tax,  your  second  question  obviously  need  not  be 
considered* 


Respectfully  submitted. 


MAX  WASSERKAH 

Assistant  Attorney  General 

APPROVED* 


f.  E.'  

(Acting)  Attorney  General 


MW*  VC 


* 

CauCEk  HOSPITAL.:  Cancer  Commission  proper  party  to 

execute  contract  of  oairment  with 
Federal  Government. 


•august  16 , 1939 


Miss  Dorothy  A.  liehmann 
Executive  Secretary 
Missouri  Cancer  Commission 
3713  Washington  Blvd 
St.  i-jouis,  Missouri 


Dear  Miss  ^ehmann: 

\ 

We  have  your  letter  of  the  11th  in 
which  you  submit  copy  of  a proposed  contract  to 
be  entered  into  between  the  United  States  on  the 
one  part  and  seme  agency  representing  the  Cancer 
Commission  on  the  other , and  in  which  you  ask  the 
opinion  of  this  office  as  to  who  should  sign  the 
contract  on  behalf  of  the  Commission. 

The  proposed  contract  obligates  the 
bailee  therein  named,  among  other  things,  to  be 
responsible  for  the  safekeeping  of  radium  and 
containers  being  loaned  to  the  State  of  Missouri 
by  the  United  States  to  be  used  in  connection  with 
the  treatment  of  cancer,  and  to  replace  any  radium 
or  containers  lost  or  damared.  therefore,  the 
contract  should  be  signed  by  some  person  or 
agency  which  can  carry  out  these  provisions,  in- 
cluding the  provision  for  replacing  radium  or 
containers  lost  or  damaged. 


Mias  Dorothy  A.  ^hmann 
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Section  2,  page  496,  Lavs  of  Mo*  1937, 
reads  as  follows : 

"The  Cancer  Commission  of  the 
State  of  Missouri  la  hereby 
empowered  and  directed  to 
establish  a hospital  to  be 
known  as  the  State  Cancer 
hospital*" 

Section  6,  page  496,  Laws  of  Mo*  1937, 
reads  as  follows  t 

"The  Cunoer  Commission  of  the 
State  of  Missouri  shall  make 
all  necessary  rules  and  regula- 
tions for  the  conduct  and  disci- 
pline of  the  State  Cancer  hos- 
pital." 

While  Section  1 of  the  act  creating  the 
Cancer  Commission  (page  496,  Laws  of  Mo*  1937),  au- 
thorises the  Commission  to  appoint  an  Administrator 
to  have  charge  of  the  operation  and  conduct  of  the 
Cancer  Hospital,  yet  the  primary  duty  of  establishing 
the  hospital  and  maintaining  it  and  directing  its 
policies  rests  with  the  Cancer  Commission*  In  actual 
practice,  the  administrator  would  be  the  one  who 
would  be  responsible  for  the  radium  being  loaned  to 
the  institution  by  the  United  Stdtes,  but  in  case  of 
loss  or  damage  to  the  radium  or  containers,  the 
Cancer  Commission  would  be  the  agency  which  would 
have  to  make  good  such  loss  or  damage* 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this 
office  that  the  Cancer  Commission  is  the  proper 
party  to  execute  the  contract  of  bailment  with 
the  United  States  covering  the  loan  and  use  of 
radium  in  the  cancer  hospital  at  Pulton,  Such 
execution  should  be  effected  by  the  signature 
of  suoh  of fleers  as  the  Cancer  Commission  may,  by 
resolution,  authorize  to  execute  the  same  on  its 
behalf.  Normally  the  president  and  secretary  of 
the  Commission  would  be  the  logical  parties  to 
execute  the  contract. 


Yours  very  truly 


EARLY  E.  KAY 

Assistant  Attorney  General 

APPROVED! 


(Acting)  Attorney  General 
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OFFICERS:  Not  liable  for  tax  illegaSy  collected  ii  done  in 

good  faith  and  paid  over  into  the  County  Treasury 


August  21,  1939 


V 

honorable  Charles  L,  hue sett 
Prosecuting  Attorney 
ixeury  County 
Clinton,  Missouri 


filed 


jear  Sir: 

We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  August  lti,  1939,  as  follows: 


”1  have  an  opinion  from  your  office 
under  date  of  July  lo,  1939,  prepar- 
ed by  Lax  Wasseman,  holding  that 
henry  County  has  no  power  to  levy  a 
tax  upon  skating  rinks  on  the  theory 
that  they  are  public  exhibitions. 

In  193B  the  henry  County  Court  levied 
a tax  in  the  amount  of  76^  per  day  up- 
on skating  rinks,  anu  continued  to  as- 
sert the  right  to  collect  such  a tax 
up  to  the  tine  of  receipt  of  the  opinion. 

One  of  the  operators  through  his  attor- 
ney, Laurioe  J.  0* Sullivan,  has  made 
demand  upon  our  Constable,  County  Clerk 
and  County  Treasurer  for  the  return  of 
the  amount  of  117.75,  being  the  amounts 
paid  for  such  license  fees,  and  threaten- 
ing action  upon  the  bonds  of  these  offi- 
cers unless  the  sane  is  repaid. 

Enclosed  herewith  is  a copy  of  the  letter 
sent  each  of  the  above  officers. 

At  the  request  of  these  officers  I am 
writing  you  for  an  opinion  with  respect 
to  any  liability  they  night  have  on 
their  official  bonds.  It  is  my  impres- 
sion of  the  law  that  a voluntary  payment 


/ 


i 
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of  tax  or  llcenae  fee  cannot  be  recovered. 
This  letter  aaaerts  aotne  compulsion  on  the 
part  of  the  officers.  However,  the  County 
Court  entered  an  order  of  record  setting 
the  amount  of  such  license  fees  and  the 
sane  were  collected  pursuant  to  this  order 
of  court.  It  Is  ny  impression  also  that 
the  officers  are  protected  by  the  court 
ordering  It  made. 

I would  appreciate  an  opinion  from  your 
office  with  respect  to  this  natter  at  your 
early  convenience. " 


With  respect  to  the  recovery  of  taxes  illegaly  collected 
by  officers,  26  H.  C.  L.  declares  that! 


"This  aotion  nay  be  maintained  against  the 
collector  as  long  as  the  money  remains  in 
his  hands,  or  If  he  has  notice  of  the  claim 
while  the  money  is  still  In  his  hands,  but 
after  he  has  In  good  faith  paid  it  over  to 
the  treasurer  of  the  body  politic  for  which 
he  is  aoting  he  is  no  longer  liable,  and  the 
aotion  is  more  commonly  brought  against  the 
county,  city  or  town  into  the  treasury  of 
which  the  tax  has  been  paid. " 


See  also  Seaboard  Air  Line  Railway  Co.  v.  Allen,  82  Fla. 
191,  89  So.  555,  1.  c.  558;  and  60  C.  J.  Sect.  1279,  p.  1001. 

If  the  taxes  were  paid  voluntarily,  the  owner  of  the 
skating  rink  would  not  be  entitled  to  a refund  of  same.  Robins 
v.  Latham,  134  Ko.  466,  1.  c.  473.  However,  irrespective  of 
whether  same  was  paid  voluntary  or  Involuntary,  if  it  oan  be 
shown  that  the  county  officers  acted  in  good  faith  in  the 
collection  of  the  tax  and  paid  it  over  into  the  county  treasury, 
they  would  not  be  liable. 

In  the  case  of  State  ex  rel.  v.  Reynolds,  270  Mo.  589, 

1.  c.  601,  602,  the  Supreme  Court  of  Missouri  en  banc,  in 
an  aotion  to  recover  taxes  illegally  collected,  stated  the 
liability  of  the  officers  as  follows! 


Honorable  Charles  E.  Hassett  -3-  August  21,  1939 

\ 


"In  this  kind  of  a situation,  we  tiiink 
the  rule  announced  in  Lewis  County  v. 

Tate,  10  }io.  651,  is  applicable.  It  is 
there  said: 

'The  money  thus  collected  was  paid  over 
into  the  county  treasury.  Whatever  may 
be  the  liaollity  of  the  county,  and  of 
this  we  are  not  authorised  to  ^ive  any 
opinion.  It  Is  clear  that  the  collector 
is  not  liable.  Where  money  is  paid  to 
an  agent,  for  the  purpose  of  being  paid 
over  to  his  principal,  and  is  actually 
paid  over,  no  suit  will  lie  against  the 
agent  to  recover  it  back.* 

In  Hechem’ 3 Public  Offices  and  Officers, 
sec.  694,  it  is  said: 

'Where  money  illegally  collected  by  color 
of  law  still  remains  in  the  hands  of  the 
collector  It  may  be  recovered  from  him  by 
the  party  paying  it,  but  If  it  has  been 
paid  over  by  the  collector  to  the  proper 
authorities,  he  is  no  longer  responsible 
for  it,  although  It  appears  that  he  act- 
ed under  an  authority  which  was  void.' 

In  Cooley  on  Taxation  (3  Ld.  ),  p.  1482, 
it  Is  further  said: 

' But  in  general.  If  the  money,  though 
actually  collected  by  compulsion,  is 
paid  over  to  the  proper  receiving  offi- 
cer before  suit  brought,  the  collector 
is  protected,  and  this  principle  has  been 
applied  to  oases  In  which  the  officer's 
authority  was  void  for  unconstitutional! ty 
or  other  reason.' 

This  rule  is  supported  by  many  cases  found 
cited  under  the  t e*i  and  we  think  it  the 
safe  rule. " 


From  the  foregoing,  we  are  of  the  opinion  that  the 
constable,  the  county  clerk  and  the  county  treasurer  of 
Henry  County,  and  their  sureties,  are  not  liable  for  a 
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tax  illegally  collected  from  skating  rinks  if  same  was 
collected  In  good  faith  and  has  been  paid  over  into  the 
county  treasury. 


Respectfully  submitted. 


MAX  WASSEEMAW 

Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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COURTS;  Circuit  court,  in  absence  of  statutes 

DOCKET  PEES  AND  USE  OF:  authorizing  same,  may  not  make  a 

rule  requiring  that  a portion  of  the 
filing  fee  be  used  for  maintaining  the 
library  of  the  court. 


September  30,  1939 


Mr.  Prank  W.  Hayes 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  on  the  following: 

"Will  you  please,  therefore,  advise 
us  whether  in  your  opinion  the  Cir- 
cuit Judge,  vinder  his  power  to  fix 
the  filing  fee  and  make  rules  govern- 
ing his  court,  would  have  the  power 
to  designate  that  a portion  of  the 
filing  fee  might  be  used  for  the 
purpose  of  maintaining  a library  for 
the  use  of  its  court,  its  officers 
and  the  local  bar,  or  whether  it 
would  be  necessary  to  have  similar 
legislation  passed  as  is  referred 
to  above." 


We  take  it  from  your  request  that  the  court  pro- 
poses to  make  an  order  jr  ovidlng  for  an  additional  amount 
of  deposit  for  costs  in  each  case  filed  and  then  require 
that  a part  of  this  deposit  be  used  for  the  upkeep  of  the 
court  library. 

The  deposit  has  been  treated  as  costs  of  the  suit. 
If  this  plaintiff  prevails  in  the  action,  the  deposit  is 
returned  to  him,  but  if  he  loses,  then  it  is  applied  in 
payment  of  the  costs. 

In  the  case  of  The  City  of  St.  Louis  v.  Meintz 
et  al.,  107  Mo.  611,  616,  the  Supreme  Court,  in  discussing 
costs  and  fees  and  when  the  same  may  be  taxed,  said: 
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* * The  word  costs,  when  used  in 
relation  to  the  expenses  of  legal 
proceedings,  means  the  sum  prescribed 
by  law  as  charges  for  the  services 
enumera  ed  in  the  fee  bill.  Apperson 
v.  Ins.  Co.,  38  N.  J.  L.  389.  As 
between  a party  to  a suit  and  the 
officer  or  witness,  the  charges  allowed 
are  usually  denominated  fees;  but  as 
between  the  parties  to  the  suit  these 
charges  are  usually  called  costs.  Thus 
our  statute  makes  it  the  duty  of  the 
clerk  of  the  ooart  to  subscribe  all 
bills  of  costs  agreeably  to  fees  which 
shall  be  allowed  bj  low.  R.  3.  1889, 
sec.  2940.  Costs  are  creatures  of  the 
statute,  and  can  only  be  allowed  and 
taxed  when  and  in  the  amount  authorised 
by  statute,  ********•*■«•*■»!■*" 

In  the  case  of  Shed  v.  Kansas  City,  St.  Joseph 
& Counoil  Bluffs  Railroad  Company,  67  Uo.  687,  690,  the 
court  said: 

* The  rule  is  that  all  statutes 
in  reference  to  costs  must  be  construed 
strictly,  and  that  an  ofiioer  cannot 
legally  claim  remuneration  unless  the 
state  has  expressly  conferred  the  right. 
*###***■***" 

While  the  amount  of  the  deposit  which  the  court 
proposes  to  be  set  aside  for  the  library  may  not  be  termed 
strictly  as  costs  or  fees,  yet  Insofar  as  the  litigants 
are  concmed  it  is  costs  to  them  in  connection  with  the 
suit.  If  it  is  cost  to  them,  then  we  think  the  rule 
announced  in  Shed  v.  Kansas  City,  St.  Joseph  & Council 
Bluffs  Railroad  Company,  supra,  should  be  applied. 

Your  letter  Indicates  that  suoh  an  order  might 
be  made  by  the  court  by  virtue  of  its  powers  to  make 
rule 8 governing  the  court,  and  you  refer  to  the  Supreme 
Court  requiring  a docket  fee  for  each  case.  V.'e  have 
inquired  of  the  Clerk  of  the  Supreme  Court  and  find  that 
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none  of  that  docket  fee  is  set  aside  for  the  library.  By 
referring  to  the  appropriations,  you  will  find  that  the 
appropriation  of  the  Sixtieth  General  Assembly,  Laws  of 
Missouri,  1939,  page  48,  provided  Fifteen  Thousand  Dol- 
lars ($15,000.00)  for  books  and  supplies  for  the  oourt 
and  library,  so  none  of  the  docket  fee  is  used  for  the 
library. 

You  refer  in  your  letter  to  the  Acts  of  1935 
and  1937,  which  authorised  a part  of  the  deposit  to  be 
used  for  the  library.  It  is  significant  that  the  law- 
makers, by  the  Act  of  1936,  page  221,  provided  for  an 
additional  One  Dollar  ($1.00)  for  the  costs  of  a suit 
whioh  was  to  be  used  for  the  maintenance  of  the  library. 
This  act  applied  to  Buchanan  County.  The  Act  of  1937, 

Laws  of  Missouri,  1 37,  page  219,  made  the  same  pro- 
visions for  a deposit  for  the  libr- ry  in  Jasper  County. 
Because  of  the  fact  that  these  two  acts  have  been  passed, 
it  seems  that  the  authority  to  require  such  deposit  could 
be  acquired  only  from  the  Legislature.  The  lawmakers,  in 
these  acts,  have  made  it  possible  for  this  additional 
deposit  to  be  made  in  each  case  and  used  for  the  library 
by  terming  such  deposit  as  costs  of  the  case.  Following 
the  rule  which  is  recognized  by  the  foregoing  statute, 
it  does  not  appear  to  us  that  a oourt  would  ha  e authority 
to  make  a rule  requiring  such  deposits.  However,  the 
courts  have  Inherent  powers  to  make  some  rules.  In  Volume 
15  C.  J«,  page  901,  Section  276,  the  rule  is  stated  as 
follows* 


"While  courts  are  very  generally 
authorized  by  statute  to  make  their 
own  rules  for  the  regulation  of  their 
practice  and  the  conduct  of  their 
business,  a court  has,  even  in  tie  absence 
of  any  statutory  provision  or  regulation 
in  reference  thereto,  inherent  power  to 
make  such  rules.  This  power  Is,  how- 
ever, not  absolute  but  subject  to  limi- 
tations based  on  reasonableness  and 
conformity  to  constitutional  and  statu- 
tory provisions.  Thus  a oourt  cannot 
make  and  enforce  rules  which  are  arbi- 
trary, or  unreasonable,  or  uncertain 
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In  their  operation,  which  deprive  a 
party  of  his  legal  rights,  or  which 
contravene  any  constitutional  or 
statutory  provision  or  principles  of 
general  law. 

"It  is  sometimes  required  by  statute 
that  the  judges  of  courts  of  coordinate 
jurisdiction  throughout  the  state  shall 
meet  at  certain  Intervals  to  establish 
uniform  rules. 

"Special  rules  for  particular  oases 
may  sometimes,  under  statutory  author- 
ity, be  made  when  justice  so  requires, 
although  the  effect  may  be  to  exempt 
such  oases  from  the  operation  of  the 
ordinary  rules  of  court.  But  on  the 
other  hand,  it  has  been  held  that 
courts  have  not  inherent  power  to 
extend  an  existing  practice  to  meet 
a particular  situation  or  to  create 
a new  procedure  without  legislation." 

At  page  904,  Seotion  278  of  Volume  15  C.  J.,  on 
the  question  of  matters  subject  to  regulation  by  court 
rules,  the  rule  is  stated  as  follows! 

"Only  such  matters  as  are  not  regu- 
lated by  general  or  special  laws  in 
reference  to  practice  and  procedure  may 
be  regulated  by  a rule  of  court.  * * " 

We  hardly  think  that  a rule  of  court  requrlng  a litigant 
to  pay  for  the  library  which  is  used  by  the  court  would 
come  within  the  olass  of  rules  permitted  by  the  foregoing 
rule  stated  in  15  C.  J. 

Since  the  lawmakers,  by  the  Acts  of  1935  and  1937, 
supra,  have  attempted  to  regulate  this  branch  of  the  pro- 
cedure in  certain  counties,  then  we  think  it  has  been 
generally  recognized  that  the  power  to  make  such  rules 
is  only  acquired  from  the  Legislature. 


Mr.  Frank  W.  Hayes 


(6) 


September  30,  1939 


CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  circuit  judge  would  not  be  empowered  to 
designate  that  a portion  of  the  filing  fee  deposited  as 
costs  in  a suit  in  his  court  oould  be  used  for  the  purpose 
of  maintaining  a library  for  the  use  of  that  court,  its 
officers,  and  the  local  bar  without  legislation  authorizing 
the  same. 

Respectfully  submitted 


TY’S  T?.  3U  TON 

Assistant  Attorney  General 


APPROVED* 


W.  J.  ThK  . 

(Acting)  Attorney  General 
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TAXATION  & REVENUE: 


County  assessor  ha3  no  legal  authority  to 
assess  property  at  twenty  per  cent  ..ess  than 
Its  actual  value.  State  Board  of  Equalization 
to  equalize  taxes.  Mandamus  is-  the  remedy  to 
compel  actual  value  assessment. 


November  S,  1939 


Honorable  Ellsworth  Haymes 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  October  27th,  wherein  you  make  the  following  request: 

"The  assessor  in  this  county  (Webster) 
published  a notice  in  a paper  when 
he  started  his  assessing  for  this 
year,  stating  that  he  was  reducing  the 
valuation  of  all  farm  lands  20^..  While 
much  of  the  farm  land  in  this  county 
is  over  assessed,  there  is  quite  a 
bit  of  it  which  is  undervalued. 

While  1 have  no  doubts  that  this  is 
an  erroneous  method  of  assessment,  I 
have  been  unable  to  find  a satisfac- 
tory remedy  for  the  county.  I would 
like  to  have  your  advice  as  to  how  to 
proceed  to  force  the  assessor  to 
value  the  property  at  its  actual  value* 

"also  would  like  to  ask  you  a question 
regarding  the  raise  in  salary  of 
Prosecuting  attorney's  and  County 
Clerks.  In  many  adjoining  counties 
these  two  officers  have  drawn  their 
raise  from  the  22nd  day  of  oeptember. 
However  1 have  advised  the  Court  that 
we  were  not  entitled  to  the  raise 
unt: 1 November  because  they  are  denom- 
inated as  revision  bills.  Please  tell 
me  if  I am  correct  In  that  assumption." 
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Under  Section  9792,  K.  3.  «lo«  1929,  the  per- 
tinent part  of  which  is  as  follows: 

"The  assessor  shall  value  and  assess 
all  the  property  on  the  assessor's 
books  according  to  its  true  value 
in  money  at  the  time  of  the  assess- 
ment; and  all  other  personal  property 
shall  be  valued  at  the  cash  price  of  ■ 
such  property  at  the  time  and  place 
of  listing  the  same  for  taxation," 

it  i 3 the  duty  of  the  assessor  to  assess  property  at  its 
true  value. 


It  Is  the  duty  of  the  assessor  under  Section 
9800,  R.  3.  ]«o«  1929,  to  make  and  return  to  the  county 
court,  on  or  before  the  20th  day  of  January  in  every  year, 
a fair  copy  to  the  assessor's  book,  verified  by  his  affi- 
davit annexed  thereto  "that,  so  far  as  he  has  been  able  to 
ascertain  the  same,  it  Is  correctly  set  forth  In  the  fore- 
going book,  in  the  manner  and  the  value  thereof  stated 
therein,  according  to  the  mode  required  by  law." 

Under  section  9812,  R.  S.  iio.  1929,  the  board  of 
equalisation  in  each  county  has  certain  powers  relative  to 
fixing  the  valuation  of  taxable  property  in  the  county, 
with  the  proviso,  "that  said  board  shall  not  reduce  the  valua- 
tion of  the  real  or  personal  property  of  the  oounty  below 
the  value  thereof  as  fixed  by  said  state  board  of  equalisa- 
tion." 


It  was  held  in  the  case  of  dtate  ex  rel.  v. 
Bethards,  9 o.  W.  (2d)  603,  that  the  county  board  of  equali- 
zation is  authorized  to  hear  complaints  and  equalize  valu- 
ation, but  has  no  power  to  assess;  and  it  was  also  held  in 
the  case  of  Terminals  v.  Koeln,  3 3.  W*  (2d)  1021,  that  the 
value  of  the  property  to  be  assessed,  by  the  assessor  or 
board  of  equalization,  is  not  conclusive  on  the  state  board 
of  equalization. 

A decision  bearing  on  the  statutes  which  we  have 
heretofore  mentioned  is  that  of  Bank  of  Carthage  v.  Thomas, 


Hon.  Ellsworth  Haymes 


3 


Nov.  9,  1939 


530  Bio.  19,  1.  c.  29,  wherein  It  was  held  as  follows 

"section  9792,  Revised  statutes 
1929,  commands  the  assessor  to  'value 
and  assess*  all  property  'according 
to  its  true  value  in  money.'  'The 
"values”  mentioned  in  the  statutes 
are  the  valuations  of  the  officials 
whose  duty  it  Is  to  make  them  . . • 

The  requirement  of  section  12802 
(oec.  9792,  K.  1929),  that  the 
assessor  assess  the  property  at  its 
true  value  in  money,  means  nothing 
more  than  that  such  true  value  is 
his  estimate,  his  valuation.'  (State 
ex  rel.  Thompson  v.  Bethards,  320 
Mo.  1164,  9 S.  W.  (2d)  803.)  The 
law  contemplates  that,  in  accordance 
with  Section  9792,  Revised  statutes 
1929,  the  assessor  did  'value  and 
assess'  the  personal  property  of  eaoh 
of  the  plaintiff  banks  at  what  he 
Judged,  considered  or  deemed  to  be 
its  true  value  in  money.  But  such 
vuluatlon  is  not  a final  and  conclusive 
determination  of  the  true  value  of 
the  property  for  the  statute,  Sections 
9812  and  9813,  Revised  Statutes  1929, 
provides  that  the  county  board  of 
equalization  in  equalizing  'the  valua- 
tion and  assessments*  upon  all  property 
within  the  county  'shall  raise  the 
valuation*  of  any  property  'such  as 
in  their  opinion*  has  been  returned 
below  its  'real  value'  and  'reduce  the 
valuation'  of  any  property  'which  in 
their  opinion  has  been  returned  above 
its  true  value  as  compared  with  the 
average  valuation'  of  property  within 
the  county.  'But  such  findings  of 
true  value  (by  the  assessor  and 
county  board  of  equalization)  are  not 
conclusive  upon  the  state  board  of 
equalization,  which  is  a creature 
of  the  Constitution,  and  Section  12853, 
Revised  statutes  1919  (Sec.  9863,  R. 

S.  1929),  a law  equal  in  authority, 
dignity,  and  force  with  the  statutes 
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above  cited  (Jecs.  9792,  9812  and 
9813,  R.  i>.  1929),  requires  such 
board  to  "add  to  the  valuation  of 
each  class  of  the  property,  real  or 
personal,  of  each  county  which  it 
believes  to  be  valued  below  its  real 
value  in  money  such  per  centum  a a 
will  Increase  the  same  in  each 
case  to  its  true  value,"  and  to 
"deduct  from  the  valuation  of  each 
class  of  the  property,  real  or  per- 
sonal, of  each  county  which  it  be- 
lieves to  be  valued  above  its  real 
value  in  money  such  per  centum  aa 
will  reduce  the  same  in  each  caae 
to  its  true  value,"  although  such 
exercise  of  its  judgment  as  to  true 
values  may  result  in  raising  some 
individual  assessments  above  value a 
previously  fixed  aa  true,  tiuch 
action  of  the  state  board  of  equali- 
sation is  conclusive. * (Columbia 
Terminals  Company  v.  hoeln.  Collec- 
tor, 319  ho.  446,  3 o.  to.  (2d)  1021.) 
The  presumption  that  the  valuation 
fixed  by  the  btate  board  of  Equalisa- 
tion 'is  the  true  value  attaches' 
to  the  notion  of  that  board,  (Btate 
ex  rel.  Thompson  v.  Bethards,  supra.) 
The  State  Board  of  Equalisation  in 
the  performance  of  its  duties  acts 
judicially  (State  ex  rel.  v.  Vaile, 

122  ho.  33,  26  3.  W.  672;  .state  ex 
rel.  Johnson,  Collector,  v.  ioerchants' 
& minors'  Bank,  supra,  Jefferson  City 
Bridge  & Transit  Company  v.  Blaser, 
supra)  and  it  is  presumed  that  in 
making  its  finding  fixing  the  aggre- 
gate valuation  of  bank  stock  in 
Jasper  county  it  acted  upon  proper 
and  sufficient  evidence,  facts  and 
information,  -uch  finding  is 
therefore  final  and  conclusive  and 
becomes  the  aggregate  true  value  of 
such  property  for  taxation.” 
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. e are  of  the  opinion,  by  the  above  decision, 
that  the  action  of  the  county  assessor,  in  assessing 
property  at  twenty  per  cent  less  than  its  actual  value, 
may  be  reviewed  and  the  true  value  assessed  by  the  county 
board  and  the  otate  Board  of  Be ua 11 sat ion* 

But  in  answer  to  your  question  as  to  any  remedy 
you  may  have  to  compel  the  assessor  to  assess  the  property 
at  actual  value  in  the  first  Instance,  we  think  that  the 
remedy  used  in  tttate  ex  rel.  v.  Dirckx,  11  S*  W.  (2d)  38, 
would  be  appropriate;  and  likewise  in  the  decision  of 
otate  v.  Bethards,  supra,  the  remedy  in  each  instance  being 
by  the  writ  of  mandamus* 

in  reply  to  your  question  regarding  the  additional 
salary  of  the  prosecuting  attorneys  and  county  clerks,  as 
to  the  time  it  becomes  effective,  we  are  enclosing  an  opinion 
rendered  by  this  Department  on  October  24,  1959,  to  Mr*  W*  A, 
Holloway,  Chief  Clerk,  Auditor’s  Office,  Jefferson  City, 
Missouri,  wherein  a similar  question  is  discussed  and  a 
conclusion  reached*  It  would  therefore  appear  by  the  en- 
closed opinion  that  the  effective  date  is  November  1,  1939, 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED: 


HI 


(Acting)  Attorney-General 
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TAX/tTION  AID:  Lanas  sold  by  collector  for  delinquent  taxes 
REVENUE ' : on  real  estate  and  purchased  by' him  consti- 

tutes a void  sale.  A transfer  of  his  rights 
ootained  by  such  certificate  would  convey 
nothing.  The  money  paid  by  such  collector 
_ at  such  sale  constitutes  a voluntary  payment. 


December  14,  1939. 


Mr.  Joseph  Hatcher 
County  Collector 
Audrain  County 
Mexico,  Missouri 


Dear  Mr.  Hatcher: 


YJe  desire  to  acknowledge  your  request  for  an  opin- 
ion relating  to  the  Joneo-Munger  law,  on  December  11, 
1939,  which  ia  as  follows: 


"I  have  a very  peculiar  situation  which 
la  as  follows: 

"In  November,  1937,  Mr.  F.  Ldwln  Pollard 
then  County  Collector  of  Audrain  County, 
bo  tight  at  a tax  sale  which  he  conducted 
himself,  a piece  of  property,  a farm  of 
forty  acres,  belonging  to  one  Addle  Wor- 
sham. Before  the  two  year  redemption 
period  was  up,  Mr.  Theo  Barnes  acting 
agent  for  Mr.  A.  W.  Worsham  of  the  State 
of  Texas,  obtained  an  assignment  of  this 
certificate  of  purchase  from  F.  Edwin 
Pollard.  At  the  time  of  the  assignment, 
Pollard  was  not  Collector.  In  the  mean- 
time Ur.  Worsham  mailed  me  a check  which 
1 held  for  quite  some  time,  to  redeem 
this  place  and  I held  this  check  pending 
the  out  come  of  the  assignment.  Mr. 
Barnes  presented  the  certificate  to  this 
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office  for  a deed  to  be  made  out  to  A, 
W,  Worsham,  Upon  Information  from  the 
State  regarding  the  buying  of  property 
by  a Collector,  I refused  to  give  Mr, 
Worsham  a deed,  Mr,  Worsham  thru  his 
agent,  paid  $140,00  for  the  assignment, 
this  amount  being  thirty  dollars  more 
than  the  sale  price  and  subsequent 
taxes, 

"The  questions  arising  from  thisj  Am 
I,  as  Collector,  within  my  rights  re- 
fusing to  deed  this  property?  Has  Hr, 
Theo  Barnes,  as  agent  of  Mr,  A,  W,  Wor- 
sham, any  recourse  on  Edwin  Pollard 
for  the  amount  paid  him  or  will  Mr, 
Yforsliam  lose  the  cost  of  the  assign- 
ment? If  I should  deed  this  property, 
what  would  be  the  complications  that 
might  arise  later  regarding  legal 
ownership,  Mr,  Theo  Barnes  seems  to 
be  responsible  and  stands  to  lose  on 
the  excliange,  All  he  wants  is  to 
clear  the  responsibility  he  is  now 
under, 

"I  would  appreciate  it  very  much  for 
any  information  regarding  the  above 
case," 


In  an  opinion  rendered  by  tills  department  to  Honor- 
able G,  Logan  Karr,  Prosecuting  Attorney  of  Versailles, 
Missouri  on  November  30,  1937,  a copy  of  which  Is  en- 
closed herein.  It  was  held  that  tiie  collector  did  not 
have  a legal  right  to  purchase  land  sold  for  delinquent 
taxes  under  the  provisions  of  Senate  Bill  No,  94,  Laws 
of  Missouri  1933  and  quoted  a statute  which  indicates 
that  such  sale  shall  be  void. 

The  collector  purchasing  at  such  void  tax  sale 
could  convey  by  th  transfer  of  his  certificate  no  bet- 
ter Interest  or  tiv_ 6 than  he  received  by  such  convey- 
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ance.  Therefore  the  transfer  of  the  certificate  being 
void,  there  would  be  no  statutory  interest  from  which 
the  owner  or  party  In  interest  should  redeem.  Neither 
should  a deed  be  made  by  a subsequent  collector  in 
December  1939  or  thereafter  to  the  assignee  of  such 
certificate  even  though  he  offers  to  meet  the  other 
requirements  of  said  Senate  Bill  No,  94, 

In  construing  the  rights  of  the  grantee  of  a 
grantor,  who  iiad  received  a tax  deed  which  was  void, 
the  court  in  Childers  v*  Schantz,  120  Mo*  30b,  313  heldt 


"The  old  sheriff’s  deed  to  Crockett, 
based  upon  the  Judgment  in  the  tax 
suit  against  Godsey  and  Nichols,  con- 
veyed no  title,  because  Nichols  never 
load  any  interest  in  the  land,  and  be- 
cause Godsey  was  dead  when  the  suit 
was  coimnenced*  Graves  v*  Ewart,  99 
Mo*  17*'  And  it  follows  that  the  quit 
claim  deed  from  Crockett  to  Noman 
conveyed  nothing"* 


In  an  opinion  by  this  department  to  Mr*  Will  Har- 
gus,  Prosecuting  Attorney  of  Harrisonville  on  March  3, 
1934,  the  question  of  voluntary  payment  of  taxes  was 
discussed  and  held  not  recoverable  by  the  payer* 

Further  considering  the  question  of  a voluntary  pay- 
ment, In  regard  to  a mistake  of  law,  the  court,  in  the 
case  of  Iiethcock  vs*  Crawford  County,  200  Mo*  170,  176, 
held  i 


"Plaintiff’s  learned  counsel  argues 
the  mistake  was  one  of  fact*  He  ar- 
gues, moreover,  that  the  trial  court 
found  it  was  a mistake  of*  fact  and 
that  we  are  bound  by  that  finding* 

If  there  was  evidence  sustaining 
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that  finding,  plaintiff’s  contentions 
are  sound*  But  we  find  no  Buch  evi- 
dence* What  facts  did  plaintiff  mis- 
take? Plaintiff’s  learned  counsel 
puts  his  finger  on  none*  Did  he  keep 
an  account  of  these  cocHnlasions  and 
by  Inadvertence  fail  to  transcribe 
them  into  his  statements  or  settle- 
ments? No*  Did  he  charge  these  com- 
missions In  some  settlements  and  omit 
them,  by  slip,  out  of  others*  No* 

Did  some  clerk  or  deputy  make  these 
statements  and  settlements  and  neg- 
lect a duty  assigned  to  him  by  plaintiff 
to  put  such  commissions  into  his  settle- 
ments? No*  VVhat  mistake  of  fact,  then, 
did  plaintiff  make?  None  that  we  can 
see*  To  the  contrary,  his  mistake  wa3 
of  law,  pure  and  simple;  and  ignorance 
of  the  law  excuses  no  man* 

"Tiie  question,  then,  comes  to  this? 
Having  without  duress,  misrepresenta- 
tion, or  any  form  of  imposition  or 
fraud  on  the  part  of  defendant’s  agent, 
the  county  court,  voluntarily  paid  tils 
money  into  the  county  treasury  on  the 
theory  it  was  tax  money  and  belonged 
to  tne  county  treasury  - that  he  had 
but  rendered  unto  Caesar  the  things 
that  were  Caesar's  - can  he  recover 
it  back,  or  must  he  abide  the  event? 
Courts  have  been  extremely  lenient 
in  seeing  a mistake  of  fact,  as  dis- 
tinguished from  a mistake  of  law,  out 
plaintiff  ha3  produced  no  case  on  all- 
fours  with  this  one*  To  the  contrary, 
there  is  a live  lino  of  controlling 
decisions  holding  that  under  such  a 
record,  the  mistake  is  not  a fact  but 
of  law,  and  that  money  so  paid  volun- 
tarily cannot  be  recovered  back*  * * it  n 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department 
that  the  sale  of  lands  for  delinquent  taxes  on  real  es- 
tate by  the  collector  under  the  provisions  of  Senate 
Bill  No.  94,  Laws  of  Missouri  1933,  and  purchased  by 
such  collector*  is  void.  That  his  assign  ont  of  a 
certificate  of  purchase  procured  at  such  sale  conveyed 
no  interest  or  title  in  and  to  the  land  and  that  the 
money  paid  by  him,  at  such  sale,  for  the  certificate 
was  a voluntary  payment*  That  it  is  the  duty  of  the 
subsequent  collector  to  apply  such  sura  as  payment  on 
the  delinquent  taxes  assessed  and  levied  against  tne 
land  and  offer  the  same  for  3ale  for  the  balance  due* 


Respectfully  submitted. 


S.  V*  ;.£DLING 

Assistant  Attorney  General 


Ai.  PROVED: 


WTTT'bUhli 

(Acting)  Attorney-General 
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INHERITANCE  TAX: ) 


January  5, 


Inheritance  tax  appraiser  cannot 
employ  attorney  to  advise  him 
relative  to  the  appraisement  and 
charge  the  fee  of  such  attorney 
as  necessary  expenses  incurred 
in  the  performance  of  his  duties 
as  appraiser. 

1939 


Hon.  Mitchel  J.  Henderson 
Probate  Judge 
Kansas  City,  Missouri 

Dear  Judge: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  of  recent  date  which  reads  as  follows: 

"A 8 Probate  Judge  and  a County  official  I 
am  desirous  of  obtaining  an  opinion  from 
you  as  it  affects  Section  589.  You  are 
familiar  with  the  fact  that  the  court 
appoints  inheritance  tax  appraisers  to 
appraise  estates.  Section  589  states  that 
the  appraiser  is  entitled  to  Five  Dollars 
a day,  etc.,  "And  the  actual  and  necessary 
expenses  incurred  by  him  in  the  performance 
of  his  duties." 

In  the  large  cities  we  have,  of  course,  large 
estates  with  many  intricate  legal  problems 
and  other  problems.  The  inheritance  tax 
appraiser  must  know  about  certain  legal  prob- 
lems before  he  can  file  a proper  report.  In 
the  Bernheimer  estates  we  nave  here,  Jerome 
Bernheimer  was  a very  rich  man.  He  died  In 
September,  not  this  year,  but  a year  or  two 
ago,  and  his  wife  died  the  following  December. 

A legal  question  arose  in  the  mind  of  the 
appraiser  as  to  whether  or  not  that  portion 
of  t:ie  Jerome  lernhoimer  estate  which  was 
left  to  Mrs.  ^ernheimer  was  taxable  in  the 
Bertha  Bernheimer  estate.  Second,  whether 
or  not  that  portion  of  the  estate  which  was 
left  in  trust  for  r:arl  bernneimer  is  taxaole 
because  of  the  fact  that  there  is  a clause 
In  the  Will  that  If  Earl  Bernheimer  dies  with- 
out issue,  at  his  death  tne  estate  will  go  to 
charitable  institutions. 
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I have  always  understood  that  an  appraiser 
had  a right  to  employ  an  accountant  or 
experts  to  give  him  advice  about  ninety- 
nine  year  leases  and  things  of  that  kind 
because  the  statute  says  he  Is  entitled 
to  "actual  and  necessary  expenses  Incurred 
by  him  In  the  performance  of  his  duties." 

I take  It  that  means  more  than  mere  street 
car  fare  or  taxi  cab  fare  In  going  to  and 
from  the  various  pieces  of  property. 

In  the  Bird  estate  and  in  the  Peters  estate 
which  consisted  largely  of  stock  in  the  Lmery, 
Bird,  Thayer  Company  depending  much  on  the 
value  of  the  stock  in  that  company,  the  stock 
of  that  company  depended  on  the  value  of  cer- 
tain lease-hold  Interests  they  had  at  11th  & 
Walnut  and  Grand  and  in  addition  to  that  the 
Emery,  ^ird  lease  provided  that  the  rent 
should  be  payable  in  gold.  That  matter,  as 
you  perhaps  know,  has  been  In  the  Courts  for 
some  ti!ne  as  to  whether  or  not  they  had  to 
pay  the  rents  In  gold  or  coin  of  the  realm. 

We  have  had  several  estates  that  have  had 
Emery,  Bird,  Thayer  stock.  As  a lawyer  I 
couldn’t  advise  them  Just  exaotly  how  to 
value  it. 

Some  members  of  the  Bar  Committee  claim  that 
you  as  attorney-general  are  the  legal  adviser 
of  the  appraiser.  That  couldn’t  possibly  be, 
for  the  simple  reason  you  are  legal  adviser 
for  the  State } you  are  legal  adviser  for  the 
State  Treasurer}  you  are  interested  in  every 
dollar  being  collected  that  can  be  collected. 
You  are  a part  and  parcel  of  the  inheritance 
tax  laws.  You  have  to  be  notified  in  these 
matters.  In  other  words.,  you  occupy  In  my 
judgment  a partisan  position  ( not  that  I 
haven’t  confidence  in  any  position  you  take 
with  respect  to  these  matters ) and  being  a 
part  and  parcel  of  It  and  representative  of 
the  State  Treasurer  who  is  charged  with  the 
authority  of  collecting  these  things.  It 
looks  unreasonable  and  unjust  that  you  should 
be  called  upon  to  advise  every  inheritance 
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tax  appraiser  In  the  state  of  Missouri 
about  what  the  law  is  on  every  little  subject 
that  comes  up  within  his  Jurisdiction. 

The  inheritance  tax  appraiser  stands  as  a 
fair  and  impartial  appraiser  between  the 
State  of  Missouri  and  the  estate.  The 
lawyer  for  the  estate  shouldn't, of  course, 
be  the  legal  adviser  of  the  appraiser  and 
as  a corollary,  if  the  lawyer  of  the 
estate  shouldn't  advise  him,  should  the 
attorney-general  representing  the  state 
and  those  in  charge  of  collecting  the  taxes 
be  the  adviser?  In  my  opinion  the  appraiser 
is  entitled  to  outside  legal  advise  from 
lawyers  who  can  give  him  the  benefit  of 
their  judgment  as  to  legal  questions  in- 
volved without  any  interest  on  either  side. 

These  appraisers  come  to  me  almost  every  day 
with  their  problems.  I don't  think  it  is  my 
duty  to  give  them  advice  because  I am  supposed 
to  sit  as  a Court  if  there  are  exceptions  filed 
to  hear  the  khing  impartially  from  the  stand- 
point of  the  State  of  Missouri  and  the  estate. 

Some  seem  to  be  of  the  opinion  tuat  all  you 
have  to  do  is  appraise  a few  knives  and  forks 
or  appraise  40  acres  of  land  out  here  in  the 
country  same  where  and  that  is  all  there  is  to 
it.  but  thatis  far  from  it.  In  my  opinion 
the  law  means  just  what  it  says  that  he  is 
"entitled  to  the  actual  and  necessary  expenses 
incurred  by  him  in  the  perforraance  of  his  duty." 

The  performance  of  an  appraiser's  duty  means 
full  performance.  Now,  if  this  requires  the 
expert  advice  of  a tax  man  in  order  that  he 
might  make  full  performance,  then  I think  he 
is  entitled  to  employ  him.  If  It  requires 
the  advice  and  the  opinion  of  a lawyer,  I 
think  he  is  entitled  to  employ  him.  If  It 
requires  the  opirtion  and  advice  of  experts 
on  the  values  of  leases  and  leaseholds. 
Ninety-nine  year  leases  and  things  of  that 
kind,  I think  he  is  entitled  to  employ  them. 

But  I don't  want  to  make  a mistake  in  this 
matter  and  I would  like  to  have  the  benefit 
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of  your  Judgment  In  a written  opinion 
dlreoted  to  me  about  it." 

As  we  interpret  your  letter,  your  question 
stated  briefly  lsi 

In  cases  where  the  value  of  estates  depends  in 
a large  measure  upon  a correct  interpretation  of  certain 
legal  questions  connected  with  the  estates,  can  the 
Probate  Court  allow  the  fee  of  an  attorney  for  the  apprais- 
ers as  part  of  the  actual  and  and  neoeasary  expenses  in- 
curred by  the  appraiser  in  the  performance  of  his  duties. 

Seotlon  536,  R.  S.  Mo.  1929,  reads  as  follows t 

"The  probate  court  which  grants  letters 
testamentary  or  of  administration*  either 
original  or  ancillary,  on  the  estate  of  any 
decedent,  shall  have  Jurisdiction  to  determine 
the  amount  of  tax  provided  for  in  tills  article 
and  the  person,  persons,  association,  insti- 
tution or  corporation  liable  therefor,  and  to 
determine  any  question  w.xioh  may  arise  in 
connection  therewith,  and  to  do  any  act  in 
relation  thereto  which  is  authorised  by  law 
to  be  done  by  such  court  in  other  matters 
or  proceedings  coming  within  its  Jurisdiction. 
Such  court  or  the  Judge  thereof  in  vacation 
shall  immediately  upon  the  filing  of  the 
Inventory  and  appraisement  of  the  estate  of 
a decedent,  examine  the  same,  and  if  it  is 
apparent,  in  the  opinion  of  the  said  court 
or  Judge,  that  such  estate  is  not  subject 
to  the  tax  provided  for  in  this  law,  such 
finding  and  opinion  shall  be  entered  of 
record  in  said  court,  ai.wt  thereupon  the 
provisions  of  section  533  shall  become  in- 
operative as  to  the  holders  of  funds  or 
other  property  thereof,  and  there  shall  oe 
no  further  proceedings  relating  to  such  tax, 
unless  upon  the  application  of  Interested 
parties  the  existence  of  other  property  or 
m erroneous  appraisement  be  shown.  If  it 
appear  that  said  estate  may  be  subject  to 
such  tax,  it  shall  oe  the  duty  of  the  court 
to  set  a day  for  the  hearing  and  determining 
the  amount  of  said  tax  and  to  cause  notice 
thereof  to  be  given  in  the  same  time  and 
manner  and  to  the  same  parties  as  is  herein- 
after provided  for  appraisers,  or  the  court 
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before  determining  such  matters,  may  of 
its  own  motion,  or  on  the  application  of 
any  interested  person,  including  the  state 
treasurer,  the  prosecuting  attorney  or 
attorney-general,  appoint  some  qualified 
tax-ppying  citizen  of  the  county  as 
appraiser  to  a praise  and  fix  the  clear 
market  value  of  any  property,  estate  or 
Interest  therein,  or  income  tlierefrom 
which  is  subject  to  the  payment  of  a tax 
under  the  provisions  of  this  article.  > 

Every  such  appraiser  shall  make  and  sub- 
scribe, and  file  with  the  court  appointing 
him,  an  oath  that  he  will  faithfully  and 
impartially  discharge  his  duties  as  such 
appraiser  and  that  he  will  appraise  all 
the  property,  estate,  interest  therein 
or  income  therefrom  Involved  in  the 
proceeding  in  which  he  is  appointed  at 
its  clear  market  value  and  shall  forth- 
with fix  a time  and  place  for  hearing  the 
evidence  and  shall  file  notice  thereof 
with  the  court  appointing  him  not  less  than 
ten  dayB  prior  to  the  date  so  fixed  and 
shall  also  give  notice  by  mall  to  all 
interested  persons  whose  address  he  may  have, 
always  including  the  state  treasurer  and 
the  prosecuting  attorney  of  the  county. " 

It  will  be  seen  from  the  foregoing  section  tnat 
the  power  to  determine  the  amount  of  the  Inheritance  tax 
and  any  other  question  connected  therewith  is  vested  in 
the  Probate  Court.  To  determine  the  amount  of  the  tax 
necessarily  requires  a determination  of  the  value  of  the 
estate  suojeot  to  the  tax.  The  probate  oourt  under  the 
foregoing  statute  may  set  a day  for  hearing  and  determin- 
ing the  amount  of  the  inheritance  tax  against  any  estate. 

At  such  hearing  the  court  would  of  necessity  have  to 
determine  the  value  of  the  assets  of  the  estate.  If  this 
procedure  is  followed  no  doubt  the  probate  court  would 
subpoena  witnesas  to  testify  as  to  the  value  of  the  assets, 
and  from  such  evidenoe  and  from  other  knowledge  or  inform- 
ation the  court  may  have,  the  oourt  would  set  a value  on 
the  estate.  In  other  words,  the  court  would  appraise  the 
estate  for  the  purpose  of  determining  the  amount  of  in- 
heritance tax  due  by  the  estate. 

Said  section  686  R.  S.  Mo.,  1929  provides,  how- 
ever, that  before  the  probate  court  determines  the  amount 
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of  the  tax  due.  It  may  appoint,  "some  qualified  tax-paying 
citizen  of  the  county  as  appraiser  to  appraise  and  fix 
the  clear  market  value  of  any  property,  estate  or  interest 
therein,  'or  income  therefrom  which  is  subject  to  the  pay- 
ment of  a tax  <hhhj".  Such  appraiser  must  subscribe  to 
an  oath  that  he  " will  appraise  all  the  property,  estate, 
interest  therein  or  income  therefrom  *hhh>  at  its  clear 
market  value".  He  is  also  given  authority  to  set  a date 
for  hearing  evidence  as  to  the  value  of  such  assets, 
and  by  section  586  R.  S.  Mo. , 1929  he  is  authorized  to 
issue  subpoenas  and  compel  the  attendance  before  him  of 
witnesses  and  the  production  of  books,  records,  documents, 
papers  and  all  other  material  evidence  and  to  take  the 
testimony  of  all  witnesses  under  oath.  The  appraiser  is 
therefore  given  ample  power  to  secure  all  information 
that  is  necessary  to  assist  him  to  arrive  at  the  clear 
market  value  of  the  prope  rty,  which  is  all  he  is  required 
to  do. 


It  is  suggested  in  your  letter  that  in  some 
cases  the  value  of  certain  assets  depends  upon  a determin- 
ation of  certain  legal  questions  such  as  the  legal  effect 
of  certain  clauses  in  a lease.  However,  tne  appraiser 
is  not  charged  with  the  duty  of  determining  the  actual 
value  of  the  assets.  He  is  charged  with  the  duty  of 
determining  the  "clear  market  value".  Clear  market  value 
is  the  amount  which  property  will  bring  at  a fair  sale 
between  a willing  seller  and  a willing  purchaser.  The 
appraiser  can  ascertain  from  market  reports,  from  the 
opinions  of  witnesses  brought  before  him  and  from  other 
information  readily  available  to  him  what  the  clear  market 
value  of  property  is.  The  question  for  him  to  determine 
is; "What  would  this  property  bring  In  an  exchange  between 
an  owner  who  Is  willing  but  not  compelled  to  sell  and  a 
buyer  who  is  a ole  and  willing  to  buy"?  It  is  true  the 
interpretation  which  the  seller  and  buyer  put  upon  legal 
questions  affecting  the  property  would  affect  their  respect- 
ive estimates  of  the  '-alue  of  such  property,  but  tnis 
would  be  of  little  Importance  In  appraising  the  property 
at  its  clear  market  value.  If  property  will  sell  at  a fair 
sale  for  a certain  figure,  then  tnat  is  its  market  value 
even  though  the  seller  or  purchaser,  or  both,  might  be 
badly  mistaken  as  to  what  title  either  had  or  was  acquiring. 
Certain  legal  questions  would  n>  doubt  in  some  cases  hold 
tne  market  value  of  property  down  but  the  ultimate  value 
to  be  determined  Is  the  market  value  and  not  what  the 
market  value  should  be.  In  other  words,  suppose  the  stock 
of  Fmery,  Bird,  Thayer  Company  has  not  sold  and  Is  not 
valued  by  anyone  at  more  than  a certain  figure  per  share 
and  the  reason  given  by  those  placing  such  a low  value 
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on  it  is  that  there  is  a serious  question  as  to  whether 
rent  on  certain  leases  has  to  be  paid  in  gold.  Lven 
if  the  appraiser  should  secure  able  attorneys  and  those 
attorneys  should  advise  him  that  under  the  terns  of  the 
lease  in  question  the  rent  did  not  have  to  bn  paid  in 
gold,  would  that  alter  the  fact  that  the  stock  could  not 
be  sold  for  more  than  a certain  figure  because  there  was 
a doubt  in  the  mind  of  the  buying  public  as  to  whether 
that  interpretation  of  the  lease  provisions  was  correct? 
The  ultimate  question  is  one  of  fact,  that  is,  what  will 
the  stock  sell  for  at  a fair  sale,  and  it  is  not  a 
question  of  what  it  would  sell  for  if  people  really  under- 
stood some  lease  provision.  The  thing  to  be  determined 
is  what  the  property  will  sell  for  on  the  market  at  a 
fair  sale  and  not  what  it  ought  to  sell  for* 

It  therefore  seems  to  us  that  the  advice  of 
an  attorney  is  not  necessary  for  an  appraiser  before 
he  can  perform  his  duties.  He  can  use  all  the  evidence 
and  information  he  can  get  to  arrive  at  a clear  market 
value  of  the  estate.  He  then  reports  to  tne  court  what 
his  findings  are  (Sec.  586,  R.  6.  ^o.,  1929).  Any 
Interested  person  may  file  exceptions  to  such  report 
(Sec.  587,  R.  S.  Mo.,  1929).  The  court  will  rule  upon 
the  exceptions  and  assess  the  tax  and  from  that  assess- 
ment Interested  parties  may  appeal  to  the  circuit  court 
(Sec.  587,  R.  S.  ho.,  1929). 

In  your  letter  you  state  that  you  do  not  deem 
it  your  duty  to  advise  appraisers  because  you  are 
supposed  to  sit  as  a court  If  exceptions  are  filed  to 
the  appraiser’s  report.  We  are  not  3aying  that  It  is 
your  duty  to  advise  appraisers,  but  in  so  far  as  inheri- 
tance tax  matters  are  cdncerned  the  Probate  Court  is 
not  a judicial  tribunal  but  is  an  administrative  agency. 

In  the  case  of  De  Pauw  University  vs.  Srunk, 

53  Fed.  (2d)  l.c.  651,  it  is  said: 

"The  probate  court,  so  far  as  in- 
heritance tax  matters  are  concerned,  is 
not  a judicial  tribunal.  It  is  an  ad- 
ministrative agency.  It  is  not  uncommon 
for  states  to  commit  to  courts  admini- 
strative functions.  The  assessment  of  a 
tax  and  its  collection  are  administrative 
- matters.  The  function  assigned  to  the 
probate  court  is  that  of  the  assessment 
of  the  tax. n 
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Likewise  the  Missouri  Supreme  Court  nas 
held  that  the  assessment  of  taxes  is  an  administrative 
act,  ( In  Re*  Hall's  Letate,  85  SW  (2d)  621) 


CONCLTTriON 

It  Is  therefore  the  opinion  of  this  office 
that  inheritance  tax  appraisers  appointed  to  appraise 
estates  for  the  purpose  of  assessment  of  inheritance 
tax  cannot  employ  attorneys  to  advise  them  relative 
to  the  apprai sement  and  charge  tne  fee  of  such 
attorneys  as  a necessary  expense  Incurred  In  the 
performance  of  their  duties  as  appraisers. 


Yours  very  truly, 

HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 




(Acting)  Attorney  General 


SALES  TAX: 


The  city  is  liable  for  a sales  tax  on  material  which 
it  purchases  directly  and  supervises  the  work  itself. 
The  same  applies  to  property  owners  if  the  materials 
are  furnished  to  them  at  their  request. 


) 


Hon,  Roger  Hibbard 
City  Attorney 
Hannibal,  Mi ■ sour i 


July  5,  1959 


Dear  Sir: 


Vie  are  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"The  City  of  Hannibal  is  desirous  of 
an  opinion  from  your  office  in  con- 
nection with  the  liability  of  certain 
individuals  for  the  payment  of  Mis- 
souri Sales  Tax,  The  enclosed  copy 
of  a letter  from  the  Lawson  Coal  and 
Sand  Company,  Hannibal,  Missouri,  was 
presented  to  the  City  of  Hannibal  in 
an  effort  to  collect  sales  tax  on  the 
materials  listed  therein, 

"Under  the  ' PA  working  regulations  it 
was  necessary  for  the  City  of  Hannibal, 
with  its  own  force,  to  do  an  extended 
amount  of  construction  work  to  complete 
paving  projects.  By  this  I mean  this 
work  could  not  be  done  by  WPA  labor  nor 
could  we  participate  in  WPA  materials 
allowances.  This  made  it  necessary  for 
the  City  to  do  this  work  and  pay  for  the 
same  from  the  general  fund.  The  City 
would  not  have  had  to  expend  this  money 
except  for  these  WPA  projects.  Is  the 
City  liable  for  sales  tax  of  the  mater- 
ials purchased  for  that  purpose? 

"in  the  same  connection,  are  the  property 
owners  who  participate  in  these  WPA  pro- 
jects for  paving  under  a duty  to  pay  a 
Missouri  Sales  Tax  for  materials  purchased 
in  Missouri  and  used  on  the  WPA  projects?" 
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In  the  case  of  City  of  St.  Louis  v.  Smith,  114 
S.W.  (2nd)  1017,  it  was  held  to  the  effect  that  the 
contractors  and  not  the  city  were  liable  as  consumers 
for  sales  tax  on  materials  used  in  the  construction  of 
paving,  a a ewe  ’ and  a hospital  where  the  contractors 
agreed  to  fumxsh  all  materials  and  deliver  the  com- 
pleted work  for  a lump  sum.  It  was  the  dealer's  duty 
to  collect  the  tax  from  the  contractors  at  the  time  of 
the  sale. 

It  was  the  contention  of  the  state  in  that  suit 
that  the  city  was  liable  for  the  tax.  However,  from  the 
facts  which  you  present,  it  does  not  appear  that  the 
Lawson  Coal  and  Sand  Company  was  dealing  with  contrac- 
tors for  improvements  of  any  nature  for  the  city,  but, 
on  the  other  hand,  it  appears  that  the  City  of  Hannibal, 
by  the  statement  of  your  facts,  carried  on  the  work  and 
made  the  improvements  itself. 

The  word  "person"  is  defined  in  Laws  of  1935, 
page  413,  as  follows: 

Person ' includes  any  individual, 
firm,  copartnership.  Joint  ad- 
venture, association,  corporations, 
municipal  or  private,  ****." 

The  same  provision  is  contained  in  the  Laws  of 
1937,  page  555. 

I cannot  determine  from  your  letter  whether  or 
not  the  projects  were  carried  on  exclusively  by  the 
City  of  Hannibal. 

V.e  note  that  the  Lawson  Coal  and  Sand  Company, 
in  submitting  the  demand,  made  the  following  statement: 

"The  above  account  does  not  Include 
any  sand  purchased  for  the  Armory, 
a s such  material  was  not  taxable, 
neither  does  it  include  any  material 
which  was  charged  to  the  City  but 
paid  privately." 
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Again  applying  the  decision  in  the  case  of  St. 
Louis  v.  Smith,  114  S.W.  (2nd)  1017,  we  rule  as  fol- 
lows t 

That  the  City  of  Hannibal  is  liable  for  the 
tax  on  the  materials  used  in  the  WPA  projects  which 
were  conducted  and  operated  by  the  city  Itself  with 
no  middle-man  intervening,  that  is,  the  city  was  the 
user  and  consumer  of  the  materials  within  the  meaning 
of  the  law* 

The  same  would  be  applicable  to  property 
owners  In  the  WPA  project,  the  test  being  whether  or 
not  the  work  was  being  done  for  the  property  owners 
and  the  property  owners  would  be  liable  directly  to 
the  persons  who  furnished  the  materials.  In  other 
words,  the  middle-man  must  be  eliminated  in  the  case 
of  property  owners  also. 


Respectfully  submitted. 


OLLIVKK  W.  NOLEN 

Assistant  Attorney  General 


APPROVED  By: 


73F  'MEW 

(Acting)  Attorney  General 


OWN: VAC 


MUNICIPALITIES:  Municipalities  under  a special  charter 

MOTOR  VEHICLES:  without  a special  provision  in  such 

REGULATION  OF  LIGHTING  charter  may  not  regulate  lighting  equip- 
EQUIPMENT:  ment  on  motor  vehicles  except  that  which 

is  provided  by  the  statutes. 


JUly  25,  1939 


Mr.  Roger  Hibbard 
City  Attorney 
Hannibal,  Missouri 

Dear  Er.  Hibbard: 

This  is  In  reply  to  yours  of  recent  date  where- 
in you  submit  the  following  question: 

"The  Police  Department  of  the  City 
of  Hannibal  wishes  an  opinion  on 
the  power  of  the  City  Council  to 
require  the  use  of  'dimmers1  or 
def looted  headlight  beams,  on 
motor  vehicles  operating  in  the 
City,  on  streets  lighted  by  the 
usual  street  lights.  In  view  of 
Section  7778  R.  S.  1929,  and  the 
restriction  of  Section  7780,  R.  3. 

1929,  could  the  City  Council  law- 
fully place  this  restriction  on 
the  use  of  lights  on  motor  vehlclesT* 

In  our  research  on  your  question  we  find  that  the 
city  of  Hannibal  was  organised  under  a special  charter 
by  an  act  of  the  General  Assembly  which  was  approved 
March  8,  1873,  Laws  of  1873  at  page  238.  Cities,  towns 
and  villages,  whether  operating  under  a special  charter 
or  a statute  applicable  to  them,  must  look  to  their 
charter  or  the  applicable  statutes  for  their  powers  and 
duties.  Section  7 of  Article  IX  of  the  Constitution  of 
Missouri  sets  out  the  provision  for  the  organisation 
and  classification  of  municipal  corporations.  It  pro- 
vides as  follows: 

"The  General  Assembly  shall  pro- 
vide, by  general  laws,  for  the 


Mr.  Roger  Hibbard 


2 


July  25,  1939 


organisation  and  classification  of 
cities  and  towns.  The  number  of 
such  classes  shall  not  exceed  four; 
and  the  power  of  each  class  shall 
be  defined  by  general  laws,  so  that 
all  such  municipal  corporations  of 
the  same  class  shall  possess  the 
same  powers  and  be  subjeot  to  the 
same  restrictions.  The  General 
Assembly  shall  also  make  provisions, 
by  general  law,  whereby  any  city, 
town  or  village,  existing  by  virtue 
of  any  special  or  local  law,  may 
eleot  to  become  subject  to,  and  be 
governed  by,  the  general  laws  relat- 
ing to  suoh  corporations." 

Tour  question  parti cularly  applies  to  the  author- 
ity of  the  city  of  Hannibal  to  pass  an  ordinance  whlah 
would  require  "dimmers"  or  deflected  headlight  beams 
on  motor  vehicles  operating  in  that  city. 

In  searching  through  the  charter  of  the  city 
of  Hannibal  to  ascertain  whether  or  not  the  General 
Assembly  granted  such  powers  to  that  city  by  the  oharter, 
we  find  that  Section  19  of  Article  IV  provides  that 
the  city  shall  have  power: 

"Sec.  19.  To  make  regulations  to 
seeure  the  general  health  of  the 
city,  and  to  provide  the  city  with 

water." 

We  do  not  think  that  the  oity,  under  this  section,  would 
have  authority  to  pass  an  ordinance  providing  for  regu- 
lation of  the  lights  of  a motor  vehicle  which  operates 
on  its  streets. 

Section  35  of  the  same  Article  provides  in  part 
that  the  city  shall  have  power  to: 

"Sec.  35.  To  prevent,  prohibit  and 
punish  fast  and  immoderate  riding  or 
driving  within  the  aityj  #****■»" 
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We  do  not  think  this  section  is  broad  enough  to  cover 
the  authority  you  seek  in  your  letter. 

Section  52  of  said  Article  provides  in  part  as 
follows i 

"Sec.  52.  To  provide  for,  maintain, 
and  (and)  regulate  the  peace,  good 
government,  order  and  police  of  the 
city,  and  also  to  impose,  collect 
and  enforce  fines,  forfeitures  and 
penalties  for  the  broach  of  any  city 
ordinance;  ******■**#**•»" 

We  think  that  this  section  would  not  be  broad  enough 
to  Include  the  power  of  the  city  to  pass  an  ordinance 
regulating  the  lights  of  a motor  vehicle.  These  are 
the  only  sections  of  the  charter  of  the  city  of  Hannibal 
that  we  find  w:  ich  could  be  applicable  to  your  question. 

Since  the  Legislature  might,  by  additional  legis- 
lation, grant  such  authority  to  a municipality  operat- 
ing tinder  a special  charter,  we  look  to  the  statutes 
to  ascertain  whether  such  authority  has  been  granted. 
Section  7778  K.  S.  Missouri  1929,  which  relates  to  the 
lighting  equipment  of  a motor  vehicle  ^hich  operates 
on  the  public  streets  or  highways  of  this  State,  pro- 
vides in  part  as  follows s 

"For  the  purpose  of  revealing  its 
position  end  direction,  a motor 
vehicle,  while  on  the  hi^iway, 

. whether  in  operation  or  at  rest, 

during  the  period  from  one-half 
hour  after  sunset  to  one-half  hour 
before  sunrise,  and  at  all  times 
when  fog  or  other  atmospheric 
conditions  render  the  operation  of 
motor  vehicles  dangerous  on  the 
highway,  shall  carry  lighted  sig- 
nal lamps  as  herein  required;  such 
lamps  shall  be  so  constructed, 
mounted  and  adjusted  as  to  pro- 
ject the  required  kind  of  light 
so  that  it  shall  be  plainly  visible 
under  normal  atmospheric  conditions 
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from  a distance  of  at  least  five 
hundred  feet  In  the  dire ot Ion  pro- 
jected. Motor  vehicles  and  motor- 
trloyclee  shall  display  at  least 
two  white  lights  mounted  at  the 
front  and  directed  forward,  and 
one  red  light  mounted  at  the  back 
and  directed  to  the  rear.  * * * * 

No  vehicle  shall  display  or  project 
to  the  front  or  sides  any  other  than 
white  light,  or  such  shades  as  are 
comnonly  known  and  recognised  as  white, 
and  no  vehicle  shall  display  at  the 
back,  or  project  toward  the  rear, 
any  other  than  a red  light,  except- 
ing that  on  motor  vehicles  and 
trailers  which  are  required  to  carry 
number  plates  on  the  rear;  the  rear 
lamp  shall  be  so  constructed,  mount- 
ed and  adjusted  as  to  project  from 
its  sides,  top,  bottom  or  front, 
sufficient  white  light  upon  such 
plate  to  make  the  number  plainly 
visible  from  a distance  of  twenty- 
five  (25)  feet;  Provided,  however, 
nothing  in  this  section  shall  be 
construed  to  prohibit  the  use  of 
additional  red  rear  lights  carried 
for  added  safety  or  of  suoh  white 
lights  of  low  Intensity  as  may  be 
required  In  the  operation  of 
meahanioal  rear  signalling  devices, 
but  no  motor  vehicle  shall  have 
mounted  at  Its  back  any  lamp  pro- 
jecting towards  the  rear  a light  of 
sufficient  Intensity  to  conceal  the 
number  or  to  Interfere  with  the 
vision  of  anyone  following.  * * * 
*********  All  motor  vehicles, 
except  motorcycles  and  mot ortrl cycles, 
shall  carry.  In  addition  to  or  in 
lieu  of  the  front  signal  lanjpa,  two 
lighted  head  lamps,  and  motorcycles 
and  motortloydes  shall  oarry  at  least 
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one  lighted  head  lamp  for  the  pur- 
pose of  illuminating  the  road  ahead 
when  the  vehicle  is  in  motion)  such 
lamps  shall  be  mounted  at  the  front 
of  the  motor  vehicle  so  that  the  top 
of  their  door  glass  openings  is  not 
more  than  forty- two  (42)  Inches  above 
the  ground,  shall  projeot  only  white 
light,  or  such  shades  as  are  common- 
ly known  and  recognised  as  white,  and 
shall  be  direoted  and  equipped,  and 
their  door  glasses  and  bulbs  shall  be 
adjusted,  as  herein  required.  Class 
•A*  door  glasses  shall  have  their 
entire  inside  surfaoes  etched  or 
ground  to  such  a degree  that  the 
lighted  filament  shall  appear  blur- 
red and  all  light  emitted  shall  be 
gradually  and  uniformly  diffused  in 
all  directions.  Class  *B*  door 
glasses,  commonly  known  as  diffusing 
lenses,  shall  be  symmetrically  or 
uniformly  moulded  so  that  the  lighted 
filament  shall  appear  blurred  and  all 
light  emitted  shall  be  diffused  with 
practical  uniformity  in  all  directions. 
Class  'C'  door  glasses,  commonly  known 
as  diffusing  and  deflecting  lenses, 
shall  be  so  moulded  that  the  lighted 
filament  shall  appear  at  least  slight- 
ly blurred  or  deformed  and  all  light 
emitted  shall  be  diffused,  the  major 
portion  thereof  being  diffused  later- 
ally only,  but  to  an  extent  sufficient 
to  blend  the  light  so  as  to  materially 
shorten  its  range,  and  spread  it  more 
widely  over  the  road.  Plain,  clear 
door  glasses,  or  moulded  lenses,  which 
merely  deflect  the  major  portion  of 
the  light  without  diffusing  or  blend- 
ing it  shall  not  be  used,  except  on 
gas  head  lamps  and  then  only  when  the 
same  are  adjusted  as  herein  required 
for  class  •C*  door  glasses.  Head 
lamps  shall  be  equipped  with  lamp  bulbs 
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of  such  candle  power  as  la  n ceaaary  to 
reveal  objects  one  hundred  and  fifty 
(150)  feet  ahead  but  not  exceeding 
thirty-six  (36)  candle  power  eaah  for 
class  VA*  door  glasses,  thirty- two 
(32)  candle  power  eaoh  for  class  •B* 
door  glasses  and  twenty- one  (21) 
candle  power  eaoh  for  class  1 C1  door 
glasses.  The  cone  or  shaft  of  con- 
centrated light  projected  by  the 
reflector  of  a head  lamp  shall  be 
adjusted  by  proped  direction  of  the 
lamp  and  adjustment  of  the  bulb  so 
that  its  uppermost  part  shall  not 
rise  above  the  level  of  the  top  of 
the  door  glass  opening  within  a 
distance  of  seventy-five  (75)  feet 
ahead  of  the  lamp  and  so  that  its 
center  shall  not  be  directed  to  the 
left  of  a line  from  the  oenter  of 
the  lamp  and  parallel  to  the  direction 
of  the  car.  One  or  both  of  the  lamps 
shall  direct  sufficient  light  down- 
ward and  to  the  right  to  illuminate 
the  right  side  of  the  highway  for  a 
distance  of  fifty  (50)  feet  ahead 
of  the  lamp.  Adjustment  for  direction 
and  elevation  herein  required  shall  be 
made  on  level  ground  with  the  motor 
vehicle  normally  loaded  as  to  passengers, 
cargo,  fuel  and  equipment  with  the  lamp 
doors  wide  open  in  the  case  of  class 
•A*  or  class  *B*  door  glasses  and  closed 
with  door  glasses  in  place  in  case  of 
class  *C*  door  glasses.  Such  adjust- 
ments shall  be  firmly  fixed  and  permanent- 
ly maintained.  Class  'B*  or  class  *C' 
door  glasses  and  substitute  for  class 
'A*  door  glasses  shall  not  be  used  and 
no  device  or  adjustment  in  connection 
with  a 1 if  Jit  upon  a motor  vehicle  to 
enable  the  same  to  comply  with  the 
requirements  of  this  article  shall  be 
used  upon  a motor  vehlole  upon  the 
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highways  until  the  same  have  been 
tested  and  approved  as  provided 
herein.  To  obtain  suoh  test  and 
approval  the  manufacturer  or  agent 
shall  make  application  In  writing 
therefor  to  the  coumlssianer  and 
shall  remit  a fee  of  $50.00  payable 
to  the  state  treasurer,  and  shall 
submit  two  pairs  of  such  door  glass 
or  device  for  teste.  The  commissioner 
shall  make,  or  cause  to  be  made,  suoh 
Indoor  and  road  tests  as  he  may  deem 
necessary,  and  shall,  within  til  rty 
(30)  days  from  the  date  of  suoh  appli- 
cation, report  his  findings  to  the 
applicant  in  writing.  In  the  event 
he  shall  find  the  lenses  or  device 
comply  with  the  requirements  of  this 
article  he  shall  issue  to  the  appli- 
cant a certificate  so  stating  and 
designate  therein  the  classification 
and  maximum  candle  power  of  bulbs 
permitted  for  such  lenses  or  device 
and  a statement  of  the  requirements 
as  to  adjustment,  as  set  forth  in 
this  section.  If  he  shall  find  that 
the  lenses  or  device  submitted  do 
not  comply  with  the  requirements  of 
this  section,  he  shall  so  notify  the 
applicant  in  writing  by  registered 
mail.  All  lenses  or  devices  so  ex- 
amined shall  remain  In  the  office  of 
the  commissioner  properly  labeled 
end  a complete  record  of  the  Investi- 
gation and  findings  shall  be  filed  in 
said  office.  In  case  of  disapproval, 
applicant  may  appeal  from  the  decision 
of  the  commissioner  to  the  members  of 
the  state  highway  board  or  commission 
and  secretary  of  state  sitting  as  a 
board  of  review,  by  filing  a written 
notice,  addressed  to  the  secretary  of 
state,  of  his  Intention  to  appeal  and 
setting  forth  the  grounds  thereof, 
and  for  such  appeal  the  applicant  shall 
remit  a fee  of  $50.00,  payable  to  the 
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state  treasurer.  The  board  shall 
hear  suoh  appeal  within  thirty  (50) 
days  after  receiving  suoh  notice 
and  shall  hear  such  evidence  as  the 
applicant  or  conmlssioner  shell 
present  and  shall  make  or  cause  to 
be  made  suoh  investigation  and  testa 
as  the  board  deems  necessary.  In  the 
case  of  a tie  vote  of  the  board  on 
such  appeal,  the  board  shall  call 
upon  the  state  highway  engineer  or 
some  other  competent,  disinterested 
person  to  hear  the  evidence,  examine 
the  lenses  or  device  and  oast  the 
deciding  vote.  Ihe  board  shall  certi- 
fy to  the  applicant  its  findings, 
which  shall  be  final.  Any  registered 
motor  vehicle  owner  resident  of  this 
state,  or  any  organisation  of  motor 
vehicle  owners  within  this  state  may 
appeal  from  any  decision  of  the  com- 
missioner either  approving,  disapproving 
or  classifying  any  lenses  or  devices 
to  the  board  on  the  same  terms  and 
conditions  as  provided  herein,  and 
provided  such  a; peal  is  taken  within 
thirty  (30)  days  after  the  findings 
of  the  commissioner  are  published. 

No  dealer  shall  sell  a motor  vehicle 
equipped  with  gas  or  electric  lamps 
unless  suoh  lamps  comply  with  the  pro- 
visions of  this  article,  and  no  per- 
sons shall  sell  any  lenses  of  class  (B* 
and  *C* , or  substitute  for  class  *A* 
lenses  unless  he  delivers  with  each 
pair  a copy  of  the  commissioner *s 
certificate  of  approval  of  such  lenses 
and  complete  instructions  as  to  the 
attachment  and  adjustment  of  suoh  lenses 
and  bulbs,  as  required  by  this  section. 
The  commissioner  shall  publish  a list 
of  the  lamps  and  devices  approved  by 
him  and  furnish  a copy  thereof,  with- 
in thirty  (30)  days  after  the  approval 
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thereof,  to  all  registered  dealers 
and  to  the  sheriffs,  prosecuting 
attorneys  and  county  clerks  of  all 
counties  and  the  chief  of  police  In 
each  city  haring  a metropolitan 
police  department  and  to  automobile 
clubs  who  file  written  application 
therefor.  Electric  side  lamps  or 
substitutes  therefor,  having  fronts 
and  sides  of  plain  clear  glass  or 
glass  defined  as  class  'C'  may  be 
equipped  with  bulbs  not  stronger 
than  four  candle  power  each  and 
shall  project  all  concentrated  light 
downward  below  the  level  of  the  lamp; 
if  their  fronts  and  sides  are  of 
glass* defined  as  class  •‘A*  or  *B' 
they  taay  be  equipped  with  bulbs  not 
stronger  than  eight  candle  power  each, 
said  lamps  mounted  as  far  forward  as 
the  windshield  and  projecting  unob- 
structed white  light  forward  may  be 
used  as  the  front  signal  lights 
required  herein.  Moulded  door  glass 
or  side  glass  for  side  lamps  shall  be 
Inspected  and  classified  as  required 
of  head  lamp  door  glass  herein. 
Dirigible  search  lights,  or  lights 
commonly  known  as  spot  lights,  shall 
not  be  used  on  highways  within  the 
limits  of  municipalities,  except  in 
emergencies  or  when  headlights  are 
inadequate  owing  to  rain  or  fog,  and 
then  onlyt  Provided,  the  shaft  of 
condensed  light  Is  directed  downward 
below  the  level  of  the  lamp,  and  at  no 
time  into  the  eyes  of  other  persons, 
but  such  lights  may  be  used  at  any 
time  on  public  highways  outside  of 
the  limits  of  Municipalities!  Pro- 
vided, their  light  is  directed  as 
hereinbefore  required.  Ho  search 
light,  or  spot  light,  shall  be  equipped 
with  a bulb  stronger  than  twenty-one 
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(21)  candle  power;  such  search  lights 
and  spot  lights  shall  be  so  construc- 
ted and  mounted  that  their  light  and 
direction  can  be  fully  and  easily 
controlled  frcm  the  driver’s  seat 
while  the  vehicle  is  In  motion. " 

It  will  be  noted  by  this  section  that  the  law- 
makers have  attempted  to  cover  the  entire  field  of 
legislation  pertaining  to  the  lighting  equipment  of 
motor  vehicles. 

The  general  rule  is  that  a municipality  may 
enact  ordinances  to  carry  out  the  provisions  of  a 
statute  if  such  authority  has  been  granted  by  the  Legis- 
lature. Reading  this  section,  however,  we  fall  to 
find  where  the  lawmakers  have  expressed  an  intention 
that  the  municipal  authorities  may  pass  such  ordi- 
nances. Referring  to  Section  7780  R.  S.  Missouri 
1929,  it  will  be  noted  that  the  lawmakers  have  seen 
fit  to  provide  that  municipalities  may,  by  ordlnanoe, 
establish  reasonable  speed  regulations  for  motor 
vehicles  within  the  limits  of  such  municipalities, 
and  may,  by  ordinance,  make  additional  rules  of  the 
road  or  traffic  regulations  to  meet  their  needs  and 
traffic  conditions,  and  may,  by  ordinance,  levy  and 
collect  license  taxes  from  the  owners  of  and  dealers 
in  motor  vehicles  and  trailers,  residing  In  such  munici- 
palities, and  require  the  display  of  license  plates. 

By  reading  these  two  sections  together,  and  by  taking 
into  consideration  that  the  lawmakers, at  the  time  of 
the  enactment  of  laws  pertaining  to  motor  vehicles, 
had  both  sections  in  mind  at  the  same  time,  and  since 
they  only  provided  under  said  Section  7 80  that  munici- 
palities may  pass  certain  legislation,  then  by  apply- 
ing the  rule  of  “The  expression  of  one  thing  is  the 
exclusion  of  all  others,"  we  would  come  to  the  con- 
clusion that  the  lawmakers  did  not  Intend  that  muni- 
cipalities should  be  authorised  to  pass  any  legis- 
lation pertaining  to  said  Section  7778,  whlah  per- 
tains to  the  lighting  equipment  of  motor  vehicles. 

While  there  might  be  a question  as  to  whether 
or  not  a municipality  would  be  authorised  to  pass  an 
ordinance  in  conformity  to  the  provisions  of  said 
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Section  7778,  yet  we  are  certain  that  ainoe  said  Sec- 
tion 7778  does  not  provide  for  "dimmers"  or  defleoted 
headlight  beams  on  motor  vehiclea,  then  a city  without 
a special  proviaion  in  ita  charter  or  under  the  statute, 
would  not  be  authorised  to  enter  into  that  field  of 
legialation. 

In  speaking  of  Section  7780  R.  3.  Missouri  1929, 
the  Supreme  Court,  in  Kenney  Hoerr,  23  S.  W.  (2d) 

96,  at  98,  said i 

"It  ia  true  aeotion  24,  par.  (b), 
of  the  same  law.  Laws  Mo.  1921 
(1st  Ex.  Seas.)  pp.  76,  100,  per- 
mits municipalities  by  ordinance 
to  make  additional  rules  of  the 
road  or  traffic  regulations  to 
meet  their  needa,  and  to  establish 
one-way  streets  and  provide  for 
the  regulation  of  vehicles  thereon. 

This  being  so,  if  an  ordinance  be 
enacted  under  sanction  of  the  state 
law,  it  will  be  valid  as  an  addition- 
al regulation.  On  the  other  hand,  if 
the  ordinance  make  a requirement  con- 
trary to  the  state  law  with  respect 
to  a matter  on  which  the  state  law 
la  intended  to  be  controlling,  the 
ordinance  cannot  stand." 

While  such  legislation  as  you  suggest  might  not 
be  contrary  to  the  state  law  with  respeot  to  lighting 
equipment,  yet  the  city  is  required  to  go  a step  farther 
and  show  that  it  has  authority,  by  charter  or  statute, 
to  enact  such  legislation. 

CONCLUSION. 

Prom  the  foregoing  it  la  the  opinion  of  this  de- 
partment that  the  counoil  of  the  city  of  Hannibal  does 
not  have  authority  to  enact  ordinances  requiring  the 
use  of  "dimmers"  or  defleoted  headlight  beams  on  motor 
vehicles  operating  in  that  olty. 

Respectfully  submitted 

APPROVED i Assistant  Attorney  General 

TYPE  W.  BURTON 


asmncnsBRm 

(Acting)  Attorney  General 


WATER  DISTRICTS: 

ADDING  TERRITORY  TO  THE 
DISTRICT: 


June  1,  1939 


lb'.  John  W.  Hoffman,  Jr. 
Attorney  at  Lav 
2400  Fidelity  Building 
Kansas  City,  Missouri 

Dear  Mr.  Hoffman: 


This  Is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  on  the 
following  statement  j 

"Under  section  4 of  the  Article 
pertaining  to  Public  Water  Supply 
Districts,  as  enacted  and  set 
forth  in  the  Session  Acts  of  Mis- 
souri, 1935,  at  page  327,  there 
is  a provision,  being  the  last 
paragraph  of  said  section  4 which 
reads  as  follows: 

"•  * * Provided,  further,  should 
any  owner  of  real  estate  that 
abuts  upon  a district  onoe  formed 
desire  to  have  such  real  estate 
incorporated  in  the  district,  he 
shall  first  ps  tition  the  Board  of 
Directors  thereof  for  its  approval.* 

"Under  this  proviso,  any  individual 
owner  of  real  estate  who  actually 
abuts  the  property  may  petition  the 
board  of  directors  for  incorporation 
of  his  property  into  the  district. 

The  problem  which  has  arisen  is 
whether  or  not  a group  of  persona 
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who  are  the  owners  of  various  par- 
cels of  land,  all  of  which  adjoin 
the  distrlot  when  described  together, 
but  some  of  which  does  not  actually 
abut  the  distrlot,  can  consolidate 
their  property  by  unanimously 
petitioning  the  board  of  directors 
to  have  their  property  incorporated 
into  the  distrlot ." 

The  aot  authorising  the  formation  of  water  dis- 
tricts Is  new  In  this  state  having  been  enacted  in  1935 
and  there  seems  at  this  time  to  be  only  one  case  in  which 
the  court  passed  on  the  provisions  of  this  act.  However, 
that  opinion  does  not  cover  the  question  which  you  have 
submitted.  This  act  or  any  other  act  insofar  as  it 
imposes  a tax  or  an  obligation  upon  property  should  have 
a strict  construction. 

Prom  a reading  of  Section  4 of  the  act  it  seems 
that  property  oan  be  brought  into  the  distrlot  in  three 
ways,  first,  by  the  original  proceedings}  second,  by 
petition  and  third,  by  an  election.  In  the  seoond  case 
you  will  note  on  page  330  of  Laws  of  Missouri  a case  in 
which  the  boundaries  of  the  district  may  be  extended  or 
enlarged  by  petitioning  the  board  which  petition  shall 
be  filed  by  five  or  more  owners  of  real  estate  in  the 
territory  proposed  to  be  annexed  and  then  the  same  pro- 
ceedings for  annexation  are  carried  out  which  are  pro- 
vided for  in  the  organisation  of  this  district.  In 
this  class  of  additions  to  the  district  both  those  who 
are  willing  and  those  who  are  unwilling  may  be  added 
to  the  district  providing  a necessary  vote  is  oast. 

Then  the  last  provision  which  covers  your  question  is 
wher e the  owner  of  real  estate  which  abuts  on  the  dis- 
trict desires  to  be  incorporated  in  the  district.  This 
is  a case  in  which  the  owner  voluntarily  asks  that  his 
land  or  property  be  placed  in  the  district.  Since  the 
owner  is  the  person  who  is  primarily  interested,  then 
we  do  not  see  that  this  part  of  the  act  should  be  so 
strictly  construed. 

The  provisions  of  the  act  provide  for  a board 
of  directors  to  represent  the  district.  Under  the 
provision  to  whloh  you  have  referred  in  your  request 
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the  owner  of  the  real  estate  petitions  this  board  of 
directors  for  their  approval  for  the  incorporation  of 
his  lands  In  the  water  district.  This  board  represents 
all  of  the  land  owners  In  the  district  and  it  seems  that 
the  purpose  of  providing  that  the  board  approve  the 
addition  of  lands  to  the  district,  then  them  would  be 
nobody  who  oould  complain  provided  the  owner  also  agreed. 

It  appears  from  your  suggestions  that  there  are 
a number  of  parties  who  own  lands  near  the  district,  but 
all  of  their  lands  do  not  abut  the  boundaries  of  the  dis- 
trict, however,  they  are  all  willing  to  Join  together 
and  make  one  application  to  be  admitted  to  the  dlstrlot. 
There  Is  no  doubt  that  the  parties  whose  real  estate  abuts 
the  district  oould  be  incorporated  in  the  district  pro- 
viding the  board  approves  their  petition.  It  would  seem 
to  be  a useless  thing  to  require  these  parties  to  make 
different  applications  for  the  admission  of  their  property 
to  the  dlstrlot  when  one  application  and  proceeding  would 
be  sufficient. 

We  find  a rule  in  69  C.  J.,  page  961  at  paragraph 
571,  which  is  somewhat  applicable  to  the  question  here. 

It  is  as  follows: 

"In  construing  a statute  to  give 
effect  to  the  intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  must  be  kept  in  mind,  and 
suah  construction  placed  upon  it 
as  will,  if  aposslble,  effect  its 
purpose,  and  render  it  valid,  even 
though  it  be  somewhat  Indefinite. 

To  this  end  it  should  be  given  a 
reasonable  or  liberal  construction; 
and  if  susceptible  of  moire  than  one 
construction,  it  must  be  given  that 
which  will  best  effect  its  purpose 
rather  than  one  which  would  defeat 
it,  even  though  suah  construction 
is  not  within  the  strict  literal 


Mr.  John  W.  Hoffman,  Jr. 


- 4 - June  1,  1939 


interpretation  of  the  statute,  and 
even  though  both  are  equally  reason- 
able. **♦*#**■*#****" 

Following  this  line  of  construction  and  applying 
it  to  the  statute  under  consideration,  we  think  the  pur- 
pose of  the  lawmakers  was  in  providing  that  an  ownex*  of 
real  estate  that  abuts  upon  the  district  may  have  such 
real  estate  Incorporated  was  to  provide  for  those  who 
voluntarily  wish  to  be  admitted  into  the  district  and 
that  the  main  purpose  of  this  part  of  the  aot  was  to 
take  care  of  all  who  were  willing  to  come  into  the  dis- 
trict without  being  voted  in. 

As  you  suggest  in  your  letter  these  real  estate 
owners  propose  to  consolidate  their  land  together  and 
make  the  application  through  one  party  as  a trustee  or 
some  agent  for  them. 

We  do  not  think  that  the  lawmakers  ever  Intended 
for  an  Unnecessary  thing  to  be  done  and  it  would  be  un- 
necessary in  this  case  for  different  applications  for 
admission  to  the  district  to  be  made  where  one  appli- 
cation  would  suffice. 


CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this 
department  that  where  a group  of  owners  of  land  con- 
solidate their  land  and  describe  the  same  as  one  Indi- 
vidual tract  and  that  the  tract  when  so  described  abuts 
upon  a water  district  that  the  same  may  be  incorporated 
into  the  district  in  accordance  with  the  provisions  of 
the  act. 


Respectfully  submitted 


APPROVED: 

TYRE  W.  BURTON 

Assistant  Attorney  General 

J.  E.  TAYLOR 

(Acting)  Attorney  General 
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Mr,  W.  A.  Holloway 
Chief  Clerk 
Auditor's  Office 
Jefferson  City,  Missouri 


Lear  Mr,  Holloway: 


We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  26,  1939,  as  follows: 


"Luring  the  60th  General  Assembly  there 
was  a contest  filed  by  Mr,  W.  M,  Hosier 
of  Clark  County  contesting  the  election 
of  Mr,  Orvey  C,  Buck,  who  had  been  oerti- 
fled  by  the  County  Clerk  as  the  Represen- 
tative-elect of  Clark  County, 

Mr,  Buok  was  regularly  certified  to  this 
office  for  all  the  compensation  due  a 
Representative  throughout  the  entire  Ses- 
sion, however,  the  Committee  on  Elections 
made  its  report  to  the  House  on  May  16th 
but  the  report  was  not  acted  upon  by  the 
House  of  Representatives  until  June  24th, 
at  which  time  the  House  accepted  the  re- 
port of  the  Eleotion  Committee  which  held 
that  Kir,  hosier  was  the  duly  elected  Rep- 
resentative of  Clark  County,  Missouri, 

\ 

We  would  like  to  have  an  opinion  from  your 
office  concerning  the  payment  of  mileage, 
per  diem,  postage  and  salary  to  Mr,  Hosier, " 


In  addition  to  the  facts  set  out  in  your  letter,  we 
have  ascertained  from  the  Rouse  Journal  of  the  60th  General 
Assembly  that  Mr,  Buok  was  sworn  in  as  a member  of  the 
House  of  jtepresentativea  on  January  4,  1939,  and  that  on 
the  following  day  Mr,  hosier  filed  an  eleotion  contest. 
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Saotion  11423,  R.  S.  Mo.  1929,  provides  as  follows: 


"Whenever  any  office,  elective  or  appoint- 
ive, the  emoluments  of  which  are  required 
to  be  paid  out  of  the  state  treasury,  shall 
be  contested  or  disputed  by  two  or  more 
persona  claiming  the  right  thereto,  or  by 
information  in  the  nature  of  a quo  warranto, 
then  no  warrant  shall  be  drawn  by  the  audi- 
tor,  or  paid  by  the  treasurer,  for  the  sa- 
lary by  law  attached  to  said  office,  until 
the  right  to  the  same  shall  be  legally  de- 
termined between  the  persons  or  parties 
claiming  euoh  right:  Provided,  however. 
and  it  is  hereby  further  enaotod'  that  in 
all  oases  when  the  person  to  whom  the  com- 
mission for  such  office  shall  have  issued 
shall  deliver  to  the  party  contesting  his 
right  to  such  office  a good  and  sufficient 
bond  in  double  the  amount  of  the  annual 
salary  of  such  office,  conditioned  that  if, 
upon  final  determination  of  the  rights  of 
the  contestants,  it  shall  be  decided  that 
the  obligor  is  not,  and  that  the  obligee 
therein  is,  entitled  to  the  office  in  con- 
troversy, he  shall  pay  over  to  the  obligee 
the  amount  of  salary  therefor  drawn  by  him 
as  such  officer,  together  with  ten  per  cen- 
tum interest  thereon  from  the  date  of  the 
receipt  of  each  installment  received  by 
him,  then,  and  in  such  case,  notwithstanding 
the  provisions  of  this  law,  a warrant  may 
be  drawn  by  the  audl tor,  and  paid  by  the 
treasurer  to  the  person  holding  the  com- 
mission aforesaid,  for  the  amount  of  his 
salary,  as  the  same  shall  become  due.  It 
shall  be  the  duty  of  any  person  contesting 
the  election  of  any  such  officer  to  give 
notice  of1  aucE~oontest  to  the  ataTe  ax 

tor,  anH~ no  such  contest  shall'  __  

or  dele  mined  until  he  shall  satisfy'  trie 
tribunal  trying  such  contest  that  such 
notloer'Eaa  been  given.  " 
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Article  4,  Section  16,  of  the  Constitution  of  Missouri 
provides  that  meanders  of  the  General  Assembly  receive  from 
the  public  treasury  such  compensation  for  their  services  as 
may  from  time  to  time  be  provided  by  law,  as  follows! 


"The  members  of  the  General  Assembly  shall 
severally  receive  from  the  public  treasury 
such  compensation  for  their  servioes  as  may, 
from  time  to  time,  be  provided  by  law,  not 
to  exceed  five  dollars  per  day  for  the  first 
seventy  days  of  each  session,  and  after  that 
not  to  exceed  one  dollar  per  day  for  the  re- 
mainder of  the  session,  except  the  first  ses- 
sion held  under  this  Constitution,  and  dur- 
ing revising  sessions,  when  they  may  receive 
five  dollars  per  day  for  one  hundred  and 
twenty  days,  and  one  dollar  per  day  for  the 
remainder  of  such  sessions.  In  addition  to 
per  dlon.  the  members  shall  be  entitled  to 
receive  traveling  expenses  or  mileage,  for 
any  regular  and  extra  session  not  greater 
than  now  provided  by  law)  but  no  member 
shall  be  entitled  to  traveling  expenses  or 
mileage  for  any  extra  session  that  may  be 
called  within  one  day  after  an  adjournment 
of  a regular  session.  Committees  of  either 
house,  or  Joint  ccemilttees  of  both  houses, 
appointed  to  examine  the  institutions  of  the 
State,  other  than  those  at  the  seat  of  gov- 
ernment, may  receive  their  actual  expenses, 
necessarily  incurred  while  in  the  perform- 
ance of  such  duty)  the  items  of  such  ex- 
penses to  be  returned  to  the  chairman  of 
such  committee,  and  by  him  certified  to  the 
State  Auditor,  before  the  same,  or  any  part 
thereof,  can  be  paid.  Each  member  may  re- 
ceive at  each  regular  session  an  additional 
sum  of  thirty  dollars,  which  shall  be  in 
full  for  all  stationery  vised  in  his  official 
capacity,  and  all  postage,  and  all  other  in- 
cidental expenses  and  perquisites)  and  no 
allowance  or  emoluments,  for  any  purpose 
whatever, shall  be  made  to  or  received  by  the 
members,  or  any  member  of  either  house,  or 
for  their  use,  out  of  the  contingent  fund 
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or  otherwise,  except  as  herein  expressly 
provided)  end  no  allowance  or  emolument, 
for  any  purpose  whatever,  shall  ever  be 
paid  to  any  officer,  agent,  servant  or 
employe  of  either  house  of  the  General  As- 
senoly,  or  of  any  committee  thereof,  ex- 
cept such  per  diem  as  may  be  provided  for 
by  law,  not  to  exoeed  five  dollars. " 


In  the  case  of  State  v,  Gordon,  149  S.  VI.  638,  1.  o. 

642,  245  Mo,  12,  mandamus  was  sought  by  the  State  Superintendent 
of  Schools  to  compel  the  Auditor  to  issue  a warrant  for  his 
salary.  The  Auditor  refused  because  of  a pending  contest  as 
to  relator's  right  to  the  office,  and  cited  Section  11423,  supra 
requiring  him  to  withhold  Issuance  of  warrant  until  the  right 
to  the  office  was  legally  determined.  The  court  said: 


"Dealing  as  It  does  exclusively  with  funds 
in  the  state  treasury,  it  applies  to  each 
and  every  office  holder  who  is  paid  direct- 
ly from  the  treasury. " 


The  members  of  the  General  Assembly  being  paid  for  their 
services  from  the  public  treasury.  Section  11423,  supra,  would 
be  applicable  to  a contest  pending  in  the  Legislature.  It 
is  to  be  noted,  however,  that  the  last  sentence  of  said  section 
provides  that  no  oontest  is  to  be  heard  by  the  tribunal  trying 
the  contest  until  the  party  contesting  the  eleotlon  satisfies 
it  that  notice  has  been  given  to  the  Auditor, 

Article  4,  Section  17,  of  the  Missouri  Constitution 
provides  in  part  that: 


"Each  house  * * « shall  be  sole  judge  of 
the  qualifications,  election  and  returns 
of  its  own  members  # t #,* 


Insofar  as  Section  11423,  supra,  seeks  to  impose  a 
prohibition  upon  the  Legislature  to  determine  the  qualifications 
of  its  members,  it  is  unconstitutional.  However,  unocnstitu- 
tionallty  of  part  of  the  statute  does  not  render  the  remainder 
thereof  invalid.  In  the  case  of  Barker  v.  St.  Louis  County, 

340  Mo.  986,  104  S.  W.  (2d)  371,  the  court  said: 
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"The  Invalidity  'of  a part  of  a sta- 
tute does  not  render  the  remainder  of 
the  statute  invalid  where  enough  re- 
mains, after  discarding  the  invalid 
part,  to  show  the  legislative  intent 
and  to  furnish  sufficient  means  to 
effectuate  that  intent.  (State  ex 
rel.  McDonald  v.  Lollls,  326  Mo.  644, 
33  S.  W.  (2d)  98,  1.  o.  100,  and  oases 
there  cited." 


That  no  notice  was  received  from  the  contesting  party 
of  the  contest  could  not  be  interposed  as  reason  for  failure 
to  pay  the  de  Jure  member  in  view  of  the  expressed  mandate 
that  "no  warrant  shall  be  drawn  by  the  Auditor",  until  the 
rights  to  the  office  be  "legally  determined  between  the 
persons  or  parties  claiming  such  rights". 

It  having  been  determined  that  Seotion  11423,  supra,  is 
applicable,  the  question  arises  whether  the  de  jure  member  is 
entitled  to  "payment  of  mileage,  per  diem,  postage  and  salary” 
in  view  of  the  fact  that  the  de  faoto  member,  Mr.  Jiuok,  has 
been  paid  "all  the  compensation  due  a representative  throughout 
the  entire  session". 

Mechem  on  Public  Officers,  3eotlon  332,  page  222,  declares 
that  if  payment  is  made  to  an  officer  de  facto,  an  officer  de 
jure  cannot  recover  his  salary  or  other  compensation  from  the 
government. 


"But  it  is  held  that  if  payment  of  the 
salary  or  other  compensation  be  made  by 
the  government,  in  goed  faith,  to  the 
office  de  facto,  while  he  is  still  in 
possession  of  tne  office,  the  government 
cannot  be  compelled  to  pay  it  a second 
time  to  the  officer  de  jure  when  he  has 
recovered  the  office,  at  least  where  the 
officer  de  facto  held  by  color  of  title. 

'It  is  plain,'  says  AiiDHEWS,  J.,  "that 
in  many  oases  the  duty  Imposed  upon  the 
fiscal  officers  of  the  State,  counties 
or  cities  to  pay  official  salaries, 
could  not  be  safely  performed  unless 
they  are  justified  In  acting  upon  the 
apparent  title  of  claimants.  The  cer- 
tificate of  boards  of  canvassers  certl- 
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fying  the  election  of  a person  to  an 
elective  office  ie  prlma  facie  evidence 
of  the  title  of  the  person  whoae  elec- 
tion ie  certified.  But  it  often  hap- 
pens that,  by  reason  of  irregularities 
in  conducting  the  election,  or  the  ad- 
mission of  disqualified  voters,  the  ap- 
parent title  is  overthrown  and  another 
person  is  adjudged  to  be  rightfully  en- 
titled to  the  office.  But  this  can 
seldom,  if  ever,  be  ascertained,  except 
after  a Judicial  inquiry!  and  in  case 
of  an  appointed  officer,  the  validity 
of  the  appointment  often  depends  upon 
complicated  questions  of  law  or  fact. 

If  fiscal  officers,  upon  whom  the  duty 
is  imposed  to  pay  official  salaries, 
are  only  Justified  in  paying  them  to 
the  officer  de  jure,  they  must  aot  at 
the  peril  of“Teing  held  accountable  in 
case  it  turns  out  that  the  de  faoto  of- 
ficer has  not  the  true  title;  or,  if 
they  are  not  made  responsible,  the  de- 
partment of  the  government  they  rep- 
resent is  exposed  to  the  danger  of 
being  compelled  to  pay  the  salary  a 
second  time.  It  would  be  unreasonable, 
we  think,  to  require  them,  before  mak- 
ing the  payment,  to  go  behind  the  com- 
mission and  investigate  and  ascertain 
the  real  right  and  title.  This,  in  many 
cases,  as  we  have  said,  would  be  imprac- 
ticable. Disbursing  officers,  charged 
with  the  payment  of  salaries  have,  we 
think,  a right  to  rely  upon  the  appa- 
rent title,  and  treat  the  officer  who 
is  olothed  with  it  as  the  officer  de 
lure,  without  inquiring  whether  another 
has  the  better  right.** 


And  66  A.  L.  R.  898  states  the  majority  rule  similarly, 
as  follows  t 


"II.  MAJORITY  RULE. 

While  there  is  much  conflict  as  to 
whether  or  not  payment  of  salary  by  a 
state  or  municipality  to  a de  faoto 
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officer  who  holds  the  office  by  oolor 
of  title  constitutes  a valid  defense, 
when  the  de  Jure  officer,  after  estab- 
lishing his  title,  subsequently  seeks 
to  recover  salary  for  the  sane  time 
from  the  sane  source,  the  general  rule 
prevails  that  this  is  a good  defense) 
and  it  seems  to  make  little  difference 
generally  whether  the  public  body  had 
notice  or  knowledge  that  the  incumbent's 
right  to  office  was  then  being  contest- 
ed, And  the  rule  has  frequently  been 
applied  even  to  cases  of  removals  or 
suspensions  which  have  been  found  to 
be  unwarranted,  where  tlie  de  Jure  offi- 
cer sues  for  his  salary  after  being  re- 
stored to  his  office.  The  courts  tak- 
ing this  view  generally  agree  that,  up- 
on grounds  of  public  policy,  the  office 
must  be  filled  and  the  Balary  cannot 
be  paid  twioe;  and,  further,  that  the 
de  Jure  officer's  sole  remedy  is 
against  the  de  facto  officer)  they  al- 
so appear  generally  to  consider  that 
the  certificate  of  election,  or  the 
commission,  or  a Judgment  of  a lower 
court  in  the  incumbent*  s favor,  is 
Itself  sufficient  Justification  for 
paying  the  de  facto  officer.  It  will 
also  be  observed  that  same  of  the 
oourts  state  other  grounds  for  the 
rule.  " 


And  in  59  A.  L.  A.  117  it  is  stated  that  Missouri  has 
always  been  in  favor  of  the  majority  rule. 


"The  Missouri  court,  which  appears  to 
have  been  the  only  one  that  has  direct- 
ly passed  upon  this  point  since  the  ori- 
ginal annotation,  and  whose  position 
was  not  altogether  clear  at  that  time, 
now  declares  emphatically  in  the  re- 
ported case  (STATE  EX  REL.  GALLAGHER 
V.  KANSAS  CITY,  ante,  95)  that  it  al- 
ways has  been  in  favor  of  the  majori- 
ty rule,  which  is  set  out  in  55  A.  L. 

R.  998. " 
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We  find  no  fault  with  the  above  rule,  but  sane  has 
no  application  here  for  the  reason  that  we  have  a statute 
(Section  11423,  supra)  which  provides  that  when  the  title 
of  an  encumbent  of  an  office  whose  services  are  paid  from 
the  State  Treasury  is  contested,  no  part  of  his  salary  is 
to  be  paid  until  the  oontest  Is  finally  determined. 

The  annotation  in  56  A.  L.  R.  1007  recognises  that 
the  above  rule  is  altered  under  a statute  similar  to  ours. 

In  the  case  of  Tout  v.  Blair,  3 Cal.  App,  180,  84  Pao. 
671,  the  winner  of  an  election  contest  in  a mandamus  proceed- 
ing, was  held  not  to  be  entitled  to  any  salary  for  the  time 
during  which  the  office  was  held  by  and  salary  paid  to  the 
contestee.  Sane,  however,  was  based  on  a statute  which,  in 
addition  to  declaring  that  when  the  title  of  the  incumbent 
of  an  office  was  contested  no  part  of  his  salary  could  be 
paid  until  the  contest  was  determined,  provided  "that  this 
section  shall  not  be  construed  to  apply  to  any  party  to  a 
oontest  * who  holds  the  certification  of  election  * * 

and  discharges  the  duties  of  the  office,  but  such  party 
shall  receive  the  salary  of  such  office,  the  sane  as  if  no 
such  oontest  was  pending. " 

. It  is  apparent,  therefore,  that  the  a cove  case  furnishes 
no  authority  for  deciding  the  question  presented.  However, 
under  a statute  similar  to  oufr,  and  without  the  further  pro- 
vision as  noted  in  the  above  case,  the  court  held  that  payment 
to  the  de  facto  offioer  was  no  defense  in  a suit  by  a de  jure 
officer  to  recover  his  salary.  The  latter  case  is  commented 
on  in  55  A.  L.  R.  1006,  as  follows t 


"But,  under  a statute  providing  simply 
that,  when  the  title  of  the  incumbent 
of  any  office  is  contested,  no  warrant 
can  be  drawn  for  any  part  of  his  salary 
until  the  final  determination  of  the 
contest  proceedings  (without the  further 
provision,  as  noted  in  Tout  v«  Blair 
( Cal. ) supra ) , payment  of  salary  to  one 
who  had  aoted  as  judge,  upon  a lower 
court  decision  in  his  favor,  where  the 
office  was  surrendered  to  him  by  plain- 
tiff, who  served  for  a time  after  being 
elected  and  won  the  office  back  after 
an  appeal,  was  held  to  be  no  defense. 
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being  a violation  of  the  expreaa  pro- 
vision of  the  statute,  in  Dotson  v. 
Cassia  County  (1922)  35  Idaho,  382, 
206  Pao.  810  (without  mention  of  Gor- 
man v.  Doise  County  (1877)  1 Idaho, 
655,  supra,  II." 


At  this  point  we  desire  to  state  that  we  have  not  over- 
looked consideration  of  State  v.  Clark,  52  Mo.  506,  and  State 
v.  Draper,  48  Mo.  213,  both  holding  that  a de  faoto  officer 
is  entitled  to  the  compensation  of  office  until  ousted.  Said 
cases,  however,  were  not  election  contests  so  as  to  make 
Seotion  11423,  supra,  applicable.  See  also  46  C.  J.  1059. 

The  argument  night  be  advanced  that  in  any  event  Mr. 
Hosier  did  not  attend  the  session  of  the  Legislature,  however, 
we  are  not  advised  in  the  matter.  It  should  be  pointed  out 
though  that  this  would  not  deprive  him  of  his  right  to  recover 
the  compensation  provided  him  by  law.  In  the  case  of  State 
v.  Gordon,  supra,  (S.  TV.  1.  o.  641)  the  court  saidt 


"Compensation  to  a public  officer  is 
a matter  of  statute,  not  of  contract; 
and  it  does  not  depend  upon  the  amount 
or  value  of  services  performed,  but  is 
incidental  to  the  office.  Throop  on 
Public  Officers  (section  3)  sayst  'It 
has  often  been  held  that  an  officer' s 
right  to  his  compensation  does  not  grow 
out  of  a contract  between  him  and  the 
state.  The  compensation  belongs  to  the 
officer  as  an  incident  of  his  office, 
and  he  is  entitled  to  it  not  by  force 
of  any  contract,  but  because  the  law 
attaches  it  to  his  office.' 

Ueohem  on  Public  Offices  & Officers  saysi 

'Sec.  655.  As  has  been  seen,  the  rela- 
tion be tween  the  officer  and  the  public 
is  not  the  creature  of  contract,  nor  is 
the  office  itself  a contract. ' So  his 
right  to  compensation  is  not  the  crea- 
ture of  contract.  It  exists.  If  it  ex- 
ists at  all,  as  the  creation  of  the  law, 
and,  when  it  so  exists,  it  belongs  to 
him  • not  by  foroe  of  any  contract,  but 
beoause  the  law  attaches  it  to  the  of- 
fice.' The  most  that  can  be  said  is 
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that  there  is  a contract  to  pay  him 
such  compensation  as  may  from  time 
to  time  be  by  law  attached  to  the 
office. " 


Section  11231,  n*  S.  Mo.  1929,  provides  as  follows 


"xhe  members  of  the  general  assembly 
and  the  president  of  the  senate  of 
this  state  shall  receive,  as  compen- 
sation for  their  services,  the  sum  of 
five  dollars  per  day  for  each  and  ev- 
ery day  they  may  serve  as  such,  for 
the  first  seventy  days  of  each  session, 
and  one  dollar  per  day  for  every  day 
they  may  serve  thereafter  to  the  end 
of  the  session)  except  during  the  ses- 
sions for  the  revision  of  the  statute 
laws  of  the  state,  when  they  shall 
each  receive  five  dollars  per  day  for 
every  day  they  may  serve  as  such  for 
the  first  one  hundred  and  twenty  days, 
and  one  dollar  per  day  for  every  day 
they  may  serve  thereafter,  and  five 
dollars  per  day  for  every  day  they  may 
be  neceasarily  employed  in  going  to 
and  from  said  general  assembly,  and 
shall  also  receive  st  each  regular 
session  of  the  general  assembly  the 
sun  of  thirty  dollars  in  addition  to 
their  pei'  u.:.oi  .t  which  shall  be  in  full 
for  all  stationery  used  in  their  offi- 
cial capacity,  and  all  postage,  togeth- 
er with  all  other  Incidental  expenses 
and  perquisites,  and  no  allowance  or 
emoluments  for  any  purpose  whatever 
shall  be  made  or  received  by  the  mem- 
bers, or  any  member  of  either  house, 
or  for  their  use,  out  of  the  contin- 
gent fund  or  otherwise;  nor  shall  any 
member  receive  pay  per  diem  until  he 
has  appeared  in  his  seat  and  answered 
to  his  name  at  the  meeting  of  eaoh 
session  of  the  legislature;  nor  shall 
any  member  be  entitled  to  traveling 
expenses  or  mileage  for  any  extra 
session  that  may  be  called  within  one 
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day  after  an  adjournment  of  the  regular 
session.  And  e&oh  member  of  the  general 
assembly,  at  eaoh  session  thereof,  except 
sessions  called  within  one  day  after  the 
adjournment  of  any  regular  session,  wlo 
shall  attend  at  the  place  of  meeting, 
shall  receive  the  following  amounts,  for 
mileage,  that  is  to  say: 

From  the  county  of  — 


Clark £57.00.* 


An  examination  of  the  above  statute  and  Article  IV, 
Section  16,  of  the  Missouri  Constitution,  supra,  reveals 
that  the  allowances  for  stationery  and  postage,  and  other 
incidental  expenses  including  mileage,  are  not  made  depen- 
dent on  their  actual  expend! ture  by  the  members. 

From  the  foregoing,  we  are  of  the  opinion  that  Mr. 
Mosier,  having  been  detemixied  in  the  contest  to  be  the 
duly  and  legally  elected  member  of  the  Legislature  from 
Clark  County  and  seated  and  sworn  in  said  capacity,  is 
entitled  to  mileage  per  diem,  postage  and  salary  due  him 
under  Section  11423,  R.  S.  Mo.  1929,  supra. 


Respectfully  submitted. 


MAX  ..aSSEHMAH 

Assistant  Attorney  General 


APPROVED: 


j.  E.  TAYLOR 

(Acting)  Attorney  General 


MW:  VC 


LOTTERY:  "Policy  writer"  of  a drawing  in  this  state 

can  be  prosecuted  for  a felony,  or  for  a 
misdemeanor. 


September  28,  1939 


Hon,  Maurice  Hoffman 
Prosecuting  Attorney 
buchanan  County 
St.  Joseph,  Missouri 


Lear  Sir: 


Y«e  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  25th,  1939,  which  reads  as  follows: 


"The  Police  Department  here  is  endeavoring 
to  rid  St.  Joseph  of. the  "Policy"  racket 
and  have  asked  for  my  co-operation,  and  I 
want  to  do  all  I can  to  assist  them. 

"•Policy*  is  unquestionably  covered  by  the 
lottery  laws,  and  is  played  in  this  way: 

An  agent  or  salesman,  familiarly  called  a 
•policy  writer*,  calls  on  the  player— the 
customer—  and  the  player  selects  three 
numbers  out  of  a range  of  numbers  from  one 
to  sixty.  The  writer  calls  on  other  players, 
or  customers,  and  they  too  make  selections 
of  three  numbers  each,  paying  five,  ten  or 
twenty-five  cents  to  the  ’writer*. 

"Each  day  a 'drawing*  la  held,  that  is  to  say, 
from  a box  containing  numbers  from  one  to 
sixty,  nine  numbers  are  drawn  out.  If  the 
player's  three  numbers  are  among  the  nine 
that  have  come  out  of  the  box  he  wins  a cash 
prize  for  that  day,  the  amount  of  the  prize 
depending  upon  whether  he  has  made  a flve-cent, 
a ten-cent  or  a twenty-f ive-cent  play. 
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"Under  Section  4514  of  the  Re  vised  Statutes 
of  1929  it  is  made  a felony  to  ’make  or 
establish,  or  aid  or  assist  in  making  or 
establishing,  any  lottery,  gift  enterprise, 
policy  or  scheme  of  drawing  in  the  nature 
of  a lottery  as  a business  or  avocation  in 
this  state. * 

"Under  this  section,  the  person  who  conducts 
the  enterprise  is  undoubtedly  guilty  of  a 
felony,  but  I would  like  your  office  to  render 
an  opinion  to  me  as  to  whether  the  ’policy 
writer, * who  contacts  the  players,  records  the 
numbers  upon  which  the  player  wagera,  receives 
the  consideration,  and  then  turns  over  the 
list  of  wagers  to  some  unknown  party  connected 
with  the  operation  of  the]  enterprise  is  also 
guilty  of  a felony  under  {section  4314,  or  is 
simply  guilty  of  a misdemeanor. 

"Before  I start  filing  cases  under  this  felony 
section  I would  like  to  know  that  I am  on  the 
right  track  and  I would  appreciate  an  opinion 
from  your  office  on  the  subject." 


Section  4314  R.  S.  Mo.  1929,  reads  as  follows: 


"If  any  person  shall  make  or  establish,  or  aid 
or  assist  in  making  or  establishing,  any  lot- 
tery, gift  enterprise,  policy  or  scheme  of 
drawing  in  the  nature  of  a lottery  as  a busi- 
ness or  avocation  in  this  state)  (or  shall 
advertise  or  make  public,  or  cause  to  be  ad- 
vertised or  made  public,  by  means  of  any  news- 
paper, pamphlet,  circular,  or  other  written 
or  printed  notice  thereof,  printed  or  circu- 
lated in  this  state,  any  such  lottery  gift 
enterprise,  policy or  scheme  or  drawing  in 
the  nature  of  a lottery,  whether  the  same 
is  being  or  is  to  be  conducl ed,  held  or  drawn 
within  or  without  this  state,)  he  shall  "be 
deemed  guilty  or  a felony,  and,  upon  con- 
viction, shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  two 
nor  more  than  five  years,  or  by  imprisonment 


Hon.  Maurice  Hoffman 


(3) 


September  23,  1939 


in  the  oounty  Jail  or  workhouse  for  not  less 
than  six  nor  more  than  twelve  months."  (Under- 
scoring and  parentheses  ours) 

The  part  of  the  above  section  which  Is  applicable  to  your 
request.  Is  the  first  disjunctive  which  specifically  states 
"business  or  avocation  In  this  state."  In  construing  that 
part  of  section  4314  the  drawing  In  the  nature  of  a lottery 
as  a business  or  avocation  must  be  consummated  In  this  state. 
The  latter  part  of  section  4314  applies  to  the  place  of 
advertisements  or  the  publication  In  any  newspaper  circu- 
lated In  this  state. 

Section  4315  R.  S.  Missouri,  1929,  reads  as  follows: 


"Any  person  who  shall  sell  or  expose  to  sale, 
or  cause  to  be  sold  or  exposed  to  sale,  or  shall 
keep  on  hand  for  the  purpose  of  sale),  (or  shall 
advertise  or  cause  to  be  advertised  for  sale,) 

(or  who  shall  print  or  publish  such  advertise- 
ment,) (or  shall  aid  or  assist,  or  be  In  anywise 
concerned  in  the  sale  or  exposure  to  sale  of  any 
lottery  ticket  or  tickets,  or  any  share  or  part 
of  any  lottery  ticket  In  any  lottery,  or  device 
In  the  nature  of  a lottery,  within  this  state  or 
elsewhere , ) (and  any  person  who  shall  advertise 
or  cause  to  be  advertised  the  drawing  of  any 
scheme  in  any  lottery,)  (or  shall  print  or  pub- 
lish such  advertisement,  and  shall  be  convicted 
thereof  In  any  court  of  competent  jurisdiction, 
shall,  for  each  and  every  such  offense,  forfeit 
and  pay  a sum  not  exceeding  one  thousand  dollars. " 
(Underscoring  and  parentheses  ours). 


It  will  be  readily  seen  that  this  section,  although  It 
mentions  the  words  "who  shall  sell,"  it  more  specifically 
applies  to  the  advertising  of  lottery  tickets  In  any 
manner,  whether  the  device  of  lottery  is  situated  In  this 
state  or  elsewhere. 

Both  of  the  above  sections  were  practically  the  same 
at  the  time  of  their  first  enactment.  They  were  distinguished 
in  the  early  case  of  State  v.  Cobb,  15  Vo.  App.  433,  l.c. 

439,  where  the  court  said: 
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"Under  the  law*  ae  we  understand  It,  any  one 
who  establishes*  or  aids  In  establishing,  a 
lottery  as  a business,  or  advertises  such  a 
lottery*  Is  guilty  of  a felony;  whilst  one 
who  merely  sells  tickets*  or  advertises  the 
sale  of  lottery  tickets*  or  advertises  the 
numbers  drawn*  Is  guilty  of  a misdemeanor. 

A vendor  of  lottery  tickets  may  merely  ad- 
vertise that  fact*  and  publish  the  numbers 
drawn)  or  he  may  establish  a lottery  as  a 
business  In  Missouri,  or  aid  In  doing  so, 
or  advertise  the  lottery  itself,  setting 
forth,  in  circulars  or  otherwise,  the  sup- 
posed advantages  of  the  scheme*  the  number 
and  amount  of  prises,  the  guarantees  that 
prizes  will  be  paid*  and  all  those  circum- 
stances which  are  calculated  to  Induce  per- 
sons to  purchase  tickets*  These  latter 
acts*  by  which  the  public  are  Incited  to 
buy,  the  legislature  has  seen  fit  to  make 
felonious;  and*  by  no  fair  construction 
of  the  law*  can  It  be  said  that  this  species  of 
advertising  Is  not  a felony  under  the  law*  un- 
less the  advertiser  is  a proprietor  of  the 
lottery  advertised*" 


It  will  be  noticed  under  the  above  ruling  that  the 
court  held  that  a vender  of  lottery  tickets  could  be  prose- 
cuted under  the  felony  section,  which,  in  your  case  would 
be  section  4314*  or  could  be  prosecuted  under  the  misdemeanor 
section  which*  in  your  case*  would  be  section  4315*  It 
all  depended  upon  the  facts  In  the  case*  They  held  that  one 
who  is  guilty  of  aiding  or  assisting  in  making  or  establish- 
ing a lottery  In  this  state  would  be  guilty  of  a felony. 

While  the  mere  selling  of  the  lottery  tickets  was  only  a 
misdemeanor*  they  further  said  that  the  vender  who*  In 
selling  the  tickets*  committed  acts  which  would  also  be 
punishable  under  the  felony  section*-  could  be  convicted 
of  a felony*  State  v.  Cobb*  15  Mo.  433*  was  affirmed 
In  90  Mo*  (Sup*)  196. 

In  distinguishing  the  two  sections  4314  and  4315, 
supra*  it  Is  very  noticeable  that  where  the  business  or 
avocation  is  in  this  state*  the  felony  section  should  be 
applied)  while,  under  section  4315,  the  misdemeanor  section 
only,  applies,  for  the  reason  that  the  felony  section  in  cer- 
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tain  cases  would  not  have  a venue  in  this  state. 

In  the  case  of  State  v.  Hilton,  248  Mo.  522,  can  be  found 
a form  of  Information  or  Indictment  which  was  held  sufficient. 
In  that  case  the  circuit  attorney  of  the  city  of  St.  Louis 
filed  an  Information  charging  two  defendants  under  two  counts 
under  the  "policy"  act.  In  the  Information  the  first  count 
charged  that  the  two  defendants  did  establish  a policy  as  a 
"business  and  avocation",  and  In  the  second  count  the  circuit 
attorney  alleged  that  the  same  two  defendants  did  aid  and 
assist  in  making  and  establishing  a policy.  At  the  close 
of  the  testimony  the  circuit  attorney  elected  to  proceed 
upon  the  second  count  which  Was  the  aiding  section.  The 
verdict  In  the  case  was  affirmed  by  the  court. 

In  the’  case  of  State  v.  Cronan,  189  Mo.  583,  the  sec- 
ond count  or  an  indictment  on"policyy  as  set  out  by  the  court 
was  held  sufficient.  In  holding  the  Indictment  good,  the 
court  at  1.  c.  669,  saids 


"The  Indictment  Is  assailed  as  Insufficient 
In  that  It  falls  to  define  In  what  manner  a 
'policy*  was  made  or  established,  and  falls 
to  define  what  Is  meant  by  a 'policy*.  This 
objection  was  made  and  answered  in  Stave  v. 
Wllkerson,  170  Mo.  l.c.  191,  192,  In  which 
BURGESS,  J.,  speaking  for  this  court,  said: 

'Now  what  Is  It  at  which  the  statute  Is  leveled? 
Clearly  the  unlawful  and  felonious  making  and 
establishing  a policy  as  a business  and  avo- 
cation, and  these  facts  are  set  forth  in  the 
indictment.  The  statute  specifically  defines 
the  offense  In  such  a way  that  It  cannot  be 
misunderstood,  nor  can  there  be  any  question  as 
to  the  kind  of  policy  intended,  for  when  the 
statute  says  "make  and  establish  a policy' 

It  is  well  understood  to  be  "a  form  of  gamb- 
ling In  which  bets  are  made  on  numbers  to  be 
drawn  by  lottery."  (Century  dictionary.)'  The 
Indictment  in  that  case  was  In  all  essentials 
like  the  one  before  us,  and  adhering  to  the 
views  there  expressed,  we  hold  the  Indictment 
is  sufficient.  The  statute  itself  sufficiently 
individuates  the  offense,  and  in  such  case  It  is 
well-established  law  of  this  State  that  an  In- 
dictment following  the  form  of  the  statute  la 
sufficient. " 
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Thla  case  was  reversed  and  remanded,  solely  on  the  ground 
that  the  Jury  brought  In  a special  verdict  and  did  not  In- 
clude In  the  wording  "as  a business  and  avocation."  The 
court  also  said  that  If  a general  verdict  had  been  brought 
lnf  such  as  "find  the  defendant  guilty  as  charged  In  t'ne 
Indictment", the  verdict  would  have  been  good. 

Again  referring  to  Section  4314,  supra,  the  wording 
"or  aid  or  assist  In  making"  Is  not  ambiguous,  and  should 
apply  to  any  one  assisting  in  a lottery  where  the  drawing 
is  made  In  this  state. 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  "policy  writer"  who  contacts 
the  players  on  a lottery  which  Is  in  the  nature  of  policy 
ana  where  the  drawing  takes  place  in  this  state,  can  be 
prosecuted  under  the  felony  section  4314,  supra. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 


APPROVED* 
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(Acting)  Attorney-General 
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TOWNSHIP  TRUSTEE:  The  township  trustee  is  entitled,  to  commission 
FEES:  on  all  moneys  which  he  is  required  by  law  as 

official  to  disburse. 


October  20,  1939 


Mr.  Lee  Hocker 

Chairman  of  the  Township  Board 
Prairie  Hill,  Missouri 

. Dear  Sir? 
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This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  question  ofi 

"Whether  the  township  trustee  is  en- 
titled to  commission  in  paying  out 
bonded  money  and  also  when  the  taxes 
are  collected  to  pay  such  bonds  off 
whether  or  not  he  would  be  entitled 
to  a commission  on  warrants  issued 
in  payment  of  such  bonds." 

Yu'e  note  from  your  letter  that  you  state  that  your 
township  now  has  $30,800.00  outstanding  bonded  indebted- 
ness and  that  the  reason  that  you  make  your  inquiry  is 
that  it  seems  to  you  that  the  township  would  be  paying  the 
commission  twice  on  the  bond  money,  that  is,  that  the 
trustee  would  be  receiving  a commission  on  moneys  appro- 
priated in  payment  of  township  indebtedness  which  moneys 
come  from  the  proceeds  of  such  bond  sale  and  then  when 
the  moneys  are  collected  to  pa;  these  bonds  off  that  the 
trustee  would  be  receiving  the  commission  again. 


The  questions  which  you  have  submitted  may  be  con- 
sidered from  two  angles* 


1.  Is  the  trustee  allowed  commission  on  money 
which  the  township  boa  d directs  him  to  pay  out  for  legal 
demands  against  the  township,  such  moneys  being  derived 
from  the  sale  of  the  bonds  belonging  to  the  district  and 
which  were  voted  for  that  purpose? 
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2.  Is  the  trustee  allowed  a commission  on  moneys 
which  the  township  board  directs  him  to  pay  out  for  the 
purpose  of  paying  off  the  bonds  of  the  district? 

On  the  questions  which  you  have  submitted,  I find 
that  the  duties  of  the  township  trustee  as  to  pacing  out 
of  township  funds  in  payment  of  claims  against  the  town- 
ship are  set  out  in  Section  12306,  R.  S.  Missouri,  1929, 
which  is  as  follows t 

"When  any  claim  or  account,  or  any 
part  thereof,  ahall  be  allowed  by 
the  township  board  of  directors, 
they  ahall  draw  an  order  upon  the 
township  trustee  in  favor  of  the 
claimant  for  the  amount  so  allowed— 
said  order  to  be  signed  by  the  presi- 
dent of  said  board,  and  attested  by 
the  township  clerk  and  delivered  to 
said  olaiment." 

Section  12303,  R.  S.  Missouri,  1929,  states  what 
shall  be  charges  against  the  township.  This  section  is 
as  follows i 

"The  following  shall  be  deemed  town- 
ship ahargess  First,  the  compensation 
of  township  offioers  for  their  services 
rendered  in  their  respective  townships; 
seoond,  contingent  expenses  necessarily 
incurred  for  the  use  and  benefit  of  the 
township;  third,  the  moneys  authorised 
to  be  raised  by  the  township  board  of 
directors  for  any  purpose,  for  the  use 
of  the  township." 

You  state  in  your  letter  that  the  bonds  in  question 
which  had  been  issued  by  the  district  were  in  the  amount 
of  thirty  thousand  dollars.  We  presume  these  bonds  were 
issued  by  virtue  of  the  provisions  of  Section  7961,  R.  S. 
Missouri,  1929.  It  will  be  noted  that  Section  7963,  R. 

S.  Missouri,  1929,  provides  tht-t  when  a township  votes 
such  bonds  that  the  county  court  shall  sell  the  bonds 
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and  turn  the  proceeds  over  to  the  treasurer  of  the  town- 
ship and  be  by  him  disbursed  on  the  order  of  the  board. 

It  appears  from  this  section  that  it  Is  the  official  duty 
of  the  township  trustee  to  disburse  such  moneys. 

Section  12218,  R.  S,  Missouri,  1929,  provides  in 
part  as  follows: 

"The  township  trustee  and  ex  officio 
treasurer  of  each  township  shall 
receive  and  pay  over  all  moneys 
raised  therein  for  defraying  town- 
ship expenses:  tf******#*" 

Section  12290,  R.  S,  Missouri,  1929,  provides 

as  follows: 

"He  shall  keep  a correct  account 
of  all  moneys  coming  Into  his  hands 
by  virtue  of  his  office,  from  what 
source  received,  and  what  amount, 
of  the  amount  paid  out,  to  whom  paid, 
and  on  what  account.  In  a book  to  be 
kept  by  him  and  provided  for  the  pur- 
pose by  the  township;  said  book  to  be 
kept  in  such  a manner  as  to  show  the 
amount  of  money  in  his  hands  belong- 
ing to  each  school  district  or  frac- 
tional part  in  the  township  and  the 
amount  of  road  money  belonging  to 
the  township.  He  shall  make  settle- 
ment annually  between  the  twentieth 
day  of  March  and  the  fifteenth  day 
of  April  with  the  county  clerk  of 
all  moneys  received  by  him  on  account 
of  schools,  showing  how  the  same  have 
been  disbursed,  and  he  shall  settle 
with  the  county  treasurer  within 
twenty  days  after  the  apportionment 
of  the  school  funds  to  the  school 
district,  and  receive  all  money  in 
the  hands  of  the  county  treasurer 
, belonging  to  his  township,,  and 

receipt  for  the  same,  and  shall  pay 
all  warrants  drawn  on  him  by  the 
board  of  school  directors  in  his  town- 
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ship  out  of  the  funds  belonging  to 
the  district  making  the  order,  and 
he  shall  not  pay  any  money  out 
belonging  to  any  other  fund  than 
that  mentioned  in  the  warrants, 
and  he  shall  file  with  the  township 
clerk  on  or  before  the  day  of  the 
regular  meeting  of  the  township 
board  in  April  a detailed  statement 
of  all  money  by  him  received  and 
paid  out,  to  whom  and  out  of  shat 
fund,  and  the  amount  on  hand,  and 
at  the  expiration  of  his  term  of 
office  he  shall  turn  over  to  his 
successor  all  moneys,  books  and 
papers  belonging  to  the  office,  and 
take  duplicate  receipts  for  the  same, 
one  to  be  filed  with  the  township 
clerk,  the  other  to  be  retained  by 
himself." 

Section  12291,  R.  S.  Missouri,  1929,  prohibits 
the  township  trustee  from  paying  out  any  moneys  except 
on  order  of  the  township  board,  and  Section  12292,  R.  S. 
Missouri,  1929,  requires  the  township  trustee  to  make 
an  annual  settlement. 

On  the  question  of  the  township  treasurer  hand- 
ling the  proceeds  of  road  bonds,  we  find  that  this  depart- 
ment, on  the  10th  of  August,  195jf,  by  an  opinion  rendered 
to  Mr.  Mark  W.  Wilson,  Prosecuting  Attorney,  Clinton,  Mis- 
souri, written  by  Mr.  Wasserman,  has  treated  that  subject. 

We  are  enclosing  a copy  of  that  opinion  for  your  information. 
We  are  also  enclosing  a copy  of  an  opinion  dated  August  10th, 
1938,  written  to  Honorable  Qlen  W.  Huddleston,  Prosecuting 
Attorney  at  Carrollton,  Missouri,  by  the  writer  of  this 
opinion  which  treats  on  the  question  of  disbursements  made 
for  expenses  of  the  township.  We  are  enclosing  a copy  of 
that  opinion  for  your  information. 

CONCLUSION. 

On  the  first  question  submitted  above,  it  is, 
therefore,  the  opinion  of  this  department  that  the  town- 
ship trustee  should  be  allowed  a oomnl  salon  on  all  moneys 
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which  the  township  board  directs  him  to  pey  for  legal 
demands  against  the  township,  even  though  the  moneys 
used  for  the  payment  of  such  obligations  come  from  the 
sale  of  bonds  voted  by  the  district. 

Second,  since  the  proceeds  from  the  sale  of  the 
bonds  are  turned  over  to  the  township  trustee  and  dis- 
bursed by  him  under  order  of  the  township  board,  and 
since  he  is  required  to  reoeive.  safely  keep,  aooount 
for  and  report  on  sudd  funds,  it  is  the  opinion  of  this 
department  that  the  township  trustee  is  entitled  to 
charge  a commission  on  moneys  which  he  pays  out  on 
order  of  the  township  board  for  the  purpose  of  paying 
off  such  bones. 


Respectfully  submitted. 


TYPa  W.  BURTON 

Assistant  Attorney  General 


APPROVED j 


w:  

(Acting)  Attorney  General 
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STATUTES: 
REVISION  BILLS: 
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House  Bill  No.  16  passed  by  the  60th. General 
Assembly  goes  into  effect  November  1,  1939. 


October  24,  1939 


Mr.  W.  A.  Holloway 
Chief  Cleric 

Office  of  the  State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 
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The  question  submitted  is,  what  is  the  effective 
date  of  House  Bill  No.  16,  page  329,  Laws  of  Missouri,  1939? 
Or,  to  put  the  question  in  another  way,  does  the  bill  become 
effective  ninety  days  after  the  adjournment  of  the  legisla- 
ture, or  on  November  1,  1939? 

i 

A correct  answer  to  this  question  requires  the  con- 
sideration of  the  constitutional  and  statutory  provisions  on 
the  subject. 

The  Constitution  provides  (Seotion  36,  Article  IV) 
as  follows: 

"No  law  passed  by  the  General  Assembly, 
except  the  general  appropriation  act,  shall 
take  effect  or  go  into  force  until  ninety 
days  after  the  adjournment  of  the  session 
at  which  it  was  enacted,  unless  in  case  of 
an  emergency  (which  emergency  must  be  ex- 
pressed in  the  preamble  or  in  the  body  of 
the  act)  the  General  Assembly  shall,  by  a 
vote  of  two-thirds  of  all  the  members 
elected  to  each  house,  otherwise  direot; 
said  vote  to  be  taken  by  yeas  and  nays, 
and  entered  upon  the  journal." 

So  the  Constitution  does  not  decide  the  question. 

Applying  the  general  rule  that  the  legislature  of  the 
State  of  Missouri  can  pass  any  rule  or  law  not  repugnant  to 
either  the  Federal  or  State  Constitution,  it  would  appear  that 
the  legislature  could  make  a law  effective  any  date  it  saw  fit, 
provided  that  date  was  ninety  days  or  more  after  the  adjourn- 
ment of  the  legislature. 
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An  examination  of  the  statute  law  on  the  subject 
reveals  that  there  are  two  articles  which  might  throw 
some  light  on  the  question:  Article  III  of  Chapter  IV, 
entitled  "Authentication,  talcing  effect,  and  repeal  of 
statute,"  and  Article  V of  Chapter  IV,  entitled  "Revised 
Statute  for  1929." 

The  doth  General  Assembly  reenacted  Section  659 
as  contained  in  Artiole  III,  the  only  change  being  that 
the  figures  "1929"  are  changed  to  "1939",  and  reenacted 
Section  691  which  is  contained  in  Article  V,  making  only 
the  same  change. 

It  would  appear  that  Section  659  is  the  controlling 
statute,  not  Section  691,  for  the  reason  that  Section  659 
is  contained  in  Article  III  which  particularly  deals  with 
the  subject  of  when  a law  shall  take  effect;  whereas.  Sec- 
tion 691  is  contained  in  Article  V,  which  deals  with  re- 
vision matters.  Said  Section  659  reads  as  follows: 


"A  law  passed  by  the  general  assembly 
shall  take  effect  ninety  days  after 
the  adjournment  of  the  session  at  which 
it  is  enacted,  subject  to  the  following 
exceptions: 


"(a)  A law  necessary  for  the  immediate 
preservation  of  the  public  peace,  health 
or  safety,  which  emergency  must  be  ex- 
pressed in  the  body  or  preamble  of  the 
act  and  which  is  declared  to  be  thus 
neoessary  by  the  general  assembly,  by 
a vote  of  two-thirds  of  its  members 
elected  to  each  house,  said  vote  to  be 
taken  by  yeas  and  nays,  and  entered  on 
the  journal,  or  a law  making  an  appro- 
priation for  the  current  expenses  of  the 
state  government,  for  the  maintenance  of 
the  state  institutions  or  for  the  sup- 
port of  public  schools,  shall  take  effect 
as  of  the  hour  and  minute  of  its  approval 
by  the  governor;  which  hour  and  minute  may 
be  endorsed  by  the  governor  on  the  bill  at 
the  time  of  its  approval. 


Mr.  W.  a. 


Holloway 


•3- 


October  24,  1939 


"(b)  In  ease  the  general  assembly , as 
to  a law  not  of  the  character  hereinbefore 
specified,  shall  proyide  that  such  law  shall 
take  effect  on  a date  in  the  future  subse- 
quent to  the  expiration  of  the  period  of 
ninety  days  hereinbefore  mentioned,  said  law 
shall  take  effect  on  the  date  thus  fixed  by 
the  general  assembly. 

"(c)  Laws  not  of  the  nature  hereinbefore 
specified  enacted  by  the  general  assembly 
at  its  regular  session  in  1939  and  each  ten- 
year  period  thereafter,  and  except  bb  other- 
wise provided  by  law,  the  Revised  Statutes 
of  1939  and  each  ten-year  period  thereafter, 
shall  take  effect  on  the  first  day  of  November 
in  the  year  of  their  enaotment  or  authoriza- 
tion: provided,  that  unless  suspended  under 
the  referendum  or  unless  otherwise  provided 
by  law,  laws  changing  the  time  of  holding 
court  shall  take  effect  in  ninety  days  after 
the  adjournment  of  the  session  at  which  such 
laws  may  have  been  enacted." 

Section  691  reads  as  follows: 

"The  Revised  Statutes,  as  declared  by  this 
article  shall  take  effect  and  go  into  opera- 
tion on  the  first  day  of  November,  1939,  ex- 
cept suoh  laws  passed  by  the  present  general 
assembly  and  incorporated  therein  as  shall 
by  their  provision  take  effect  at  a different 
time." 

Similar  statutes  have  appeared  in  our  books  since  1877 
and  1879,  respectively. 

Throughout  the  years,  up  until  the  present  time.  Section 
691  has  remained  praotically  unchanged.  In  1919  (see  Laws  1919, 
Page  485)  there  was  added  the  clause,  "Laws  changing  the  time  of 
holding  court  shall  take  effect  in  ninety  days,  etc."  This  clause 
was  dropped  in  1929  (see  Laws  1929,  Page  247),  and  has  not  again 
been  incorporated  in  the  section  (see  Laws  of  1939,  Page  483). 
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However,  a very  important  ohunge  was  mads  in  Section  659  in 
1929  (see  Laws  1929,  Page  247),  and  that  change  has  carried 
forward  in  the  Laws  of  1939  (see  Laws  of  1939,  Page  478). 

Prior  to  the  change  made  in  1929  this  section  was  Section 
7062,  Laws  of  1919,  and  read  as  follows: 

"39 c.  7062.  All  laws  passed  by  the  general 
assembly,  except  the  general  appropriation 
act,  shall  take  effect  and  go  into  foroe 
ninety  days  after  the  adjournment  of  the 
session  at  which  they  are  enaoted,  unless 
in  case  of  emergency,  which  emergency  shall 
be  set  forth  in  the  body  of  the  act,  the 
general  assembly  shall,  by  a vote  of  two- 
thirds  of  all  its  members  elected  to  each 
house,  otherwise  direot — said  rote  to  be 
taken  by  yeas  and  nays  and  entered  upon  the 
Journal." 

So  far  as  our  research  reveals,  the  Supreme  Court  of 
Missouri  has  not  passed  upon  the  question  of  effective  dates 
sinoe  this  important  change  was  made  in  1929.  That  oourt  did 
have  before  it  the  question  in  3tate  vs.  3ohenk,  238  Ho.  429, 
142  3.  V.  263,  and  considered  Sections  8094  and  8061,  R.  S.  of 
1909  (now  Sections  659  and  691,  respectively) , and  held  that 
suoh  a law  went  into  effect  ninety  days  after  the  adjournment 
of  the  legislature.  It  also  had  the  same  question  before  it 
in  State  vs.  3yrd,  286  Ho.  593,  223  S.  W.  751,  and  had  before 
it  for  consideration  Sections  7062  and  7095,  R.  S.  1919  (now 
Sections  659  and  691,  respectively),  and  held  that  a law  such 
as  this  went  into  effect  ninety  days  after  adjournment  of  the 
legislature.  However,  when  those  oases  were  decided  the  im- 
portant exception  contained  in  subseotion  "(c)"  was  not  a part 
of  the  law,  which  said  sub-section  "(c)"  reads  as  follows: 

"(o)  Laws  not  of  the  nature  hereinbefore 
specified  enacted  by  the  general  assembly 
at  its  regular  session  in  1939  and  each  ten- 
year  period  thereafter,  and  except  as  other- 
wise provided  by  law,  the  Revised  Statutes 
of  1939  and  each  ten-year  period  thereafter, 
shall  take  effect  on  the  first  day  of  November 
in  the  year  of  their  enactment  or  authoriza- 
tion: provided,  that  unless  suspended  under 
the  referendum  or  unless  otherwise  provided 
by  law,  laws  changing  the  time  of  holding 
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court  shall  take  effect  In  ninety  days 
after  the  adjournment  of  the  session  at 
which  such  laws  may  have  been  enacted. " 

Hence,  the  deoisionsof  the  Supreme  Court  in  the  two 
cases  cited,  while  helpful,  are  not  conclusive  or  decisive 
of  the  question  before  us.  The  question  involves  the  inter- 
pretation of  Section  659  with  sub-section  "(c)"  in  it. 

article  II  of  Chapter  4,  R.  S.  1929,  treats  of  the 
construction  of  the  statute.  In  this  article  is  Section  655 
which,  among  other  things,  declares  that  "words  and  phrases 
shall  be  taken  in  their  plain  or  ordinary  and  usual  sense, 
but  technical  words  and  phrases  heving  a peculiar  and  appro- 
priate meaning  in  law  shall  be  understood  according  to  their 
technical  import." 

There  are  also  certain  other  well  established  rules  of 
interpretation  which  require  no  citation  of  authorities,  among 
such  rules  being  the  following: 

(a)  That  all  parts  of  a statute  must  be  given  foroe 
and  effeot,  if  possible. 

(b)  That  apparent  contradictions  and  repugnant  sec- 
tions must  be  construed  together  and  reconciled,  if  possible. 

(a)  To  the  extent  of  any  necessary  repugnancy  .between 
them  the  special  will  prevail  over  the  general  statute. 

Under  this  last  rule,  if  there  is  any  repugnancy  be- 
tween Section  659  and  Section  691,  the  provisions  of  Section 
659  must  prevail  because  it  is  the  particular  article  whioh 
deals  with  the  effective  date  of  statutes. 

Applying  these  rules  to  the  interpretation  of  Seotion 
659,  we  find  that  the  first  clause  is  as  follows: 

"A  law  passed  by  the  General  assembly  shall 
take  effect  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  is  enacted, 
subject  to  the  following  exceptions." 

So  unless  House  Bill  No.  16  comes  within  one  of  the  ex- 
ceptions named,  it  became  effective  ninety  days  after  the  ad- 
journment of  the  legislature.  However,  we  find  exception  "(c)", 
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which,  among  other  things,  contains  the  following:  "Laws 
not  of  the  nature  hereinbefore  specified  enacted  by  the 
General  Assembly  at  its  regular  session  in  1939  * * * shall 
take  effect  the  first  day  of  November  in  the  year  of  their 
enactment  or  authorization."  The  olause  "Laws  not  of  the 
nature  hereinbefore  specified”  undoubtedly  refers  to  sub- 
sections ”(a)”  and  "(b)”.  3ub -section  "(a)”  refers  only  to 
the  emergency  acts  and  ap  ropriation  acts.  Sub-section  "(b)” 
refers  only  to  laws  which  contain  within  themselves  a speci- 
fied effective  date  subsequent  to  the  ninety-day  period. 

House  Bill  No.  16  does  not  come  under  either  classification. 

So  we  are  forced  to  the  conclusion  that  if  any  force 
or  effect  is  to  be  given  to  the  first  clause  of  sub-section 
"(c)”  that  House  Bill  No.  16,  as  well  as  all  other  bills 
passed  by  the  60th  General  assembly  and  not  included  in  sub- 
sections "(a)"  and  "(b)”,  becomes  effective  November  1,  1939, 
and  not  ninety  days  after  the  adjournment  of  the  legislature. 


Respectfully  submitted 


APPROVED: 


ROT  McKITTRICK 
Attorney  General 


J.  R.  BxUCoR 
Of  Counsel 


ARTHUR  O’KEEFE 
Assistant  Attorney  General 
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Publication  of  unclaimed  deposits  in 
failed  banks. 


December  5 , 1959 


Honorable  R.  Holt 

Commissioner  of  finance 
Jefferson  city,  Missouri 


Dear  Mr.  Holt: 


This  is  to  acknowledge  receipt  of  your  letter 
of  November  26th,  in  which  you  request  our  interpretation 
of  oection  6304,  page  771,  Laws  of  Missouri,  1939,  Your 
letter  is  as  follows: 

"Will  you  please  furnish  me,  at  your 
earlist  convenience,  with  an  interpre- 
tation of  the  above  section,  as  re- 
vised by  the  1939  Legislature,  so  that 
this  Department  may  proceed  with  the 
preparation  of  the  unclaimed  dividends 
for  publication.” 

Upon  examination  we  find  that  Section  6304,  Re- 
vised Statutes  of  Missouri,  1929,  was  repealed  and  a new 
Section  5304,  Laws  of  klseourl,  1939,  at  page  771,  was 
enacted  in  lieu  thereof.  Said  new  section  provides  as 
follows : 


"On  the  second  fednesday  in  January, 

1940  and  on  the  second  Wednesday  in 
January  in  each  fifth  year  thereafter, 
the  Commissioner  shall  cause  to  be 
published  in  some  newspaper  qualified 
under  the  law  for  the  purpose  of  pub- 
lishing legal  notices  in  each  county  in 
the  .^tate  of  Missouri  and  the  City  of 
3t.  Louis  tlie  names  of  the  liquidated 
corporations  for  the  benefit  of  whose 
unlocated  depositors,  creditors,  stock- 
holders or  shareholders  the  Commies loner 
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holds  deposits,  divid3nds  or  Interest 
a a Trustee,  together  rdth  the  full 
names  of  the  persons  entitled  to  re- 
ceive such  unclaimed  deposits,  divi- 
dends or  Interest  from  the  Commis- 
sioner, The  list  published  in  each 
county  shall  be  the  list  of  the  banks 
liquidated  in  that  particular  county 
and  no  other  banks;  provided,  however, 
that  the  names  of  the  persons  entitled 
to  unclaimed  deposits,  dividends  or 
Interest  amounting  to  less  than  rive 
Dollars,  shall  not  be  included  in  any 
of  the  above  mentioned  publications 
and  provided  further  that  after  said 
sum  or  sums  of  money  belonging  to  any 
unlocated  depositor,  creditor,  stock- 
holder or  shareholder  has  remained  with 
the  Commissioner  for  a period  of  more  than 
six  years,  said  sum  or  sums  of  money  shall 
be  paid  into  the  escheat  fund  of  the  State 
of  jiissouri,  Provided,  no  publication  by 
the  Comnisil  oner  shall  be  required  after 
said  money  has  been  paid  into  the  escheat 
fund, 

fce  take  it  that  you  desire  an  interpretation  of 
this  section  to  determine  the  duties  involved  upon  the  Com- 
missioner of  Finance  in  publishing  the  information  required 
under  the  above  section. 

Under  this  section  It  Is  the  duty  of  the  commis- 
sioner of  finance  on  the  second  v.edneeday  in  January,  1940, 
and  on  the  second  Wednesday  in  January  in  each  fifth  year 
thereafter,  to  cause  to  be  published  in  each  courty  in  the 
utate  of  Missouri  and  the  City  of  St,  Louis,  in  some  news- 
paper qualified  under  the  law  to  make  legal  publications, 
the  names  of  the  liquidated  corporations  under  your  super- 
vision; that  Is,  the  corporations  which  have  been  finally 
liquidated.  The  list  published  in  each  county  shall  be  the 
list  of  the  banka  liquidated  in  that  particular  county,  and 
no  others, 

i e notice  that  said  section  requires  the  publication 
ou  the  second  ednesday  in  January,  1940,  and  on  the  second 
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Wednesday  in  January  In  each  fifth  year  thereafter*  It 
is  a well-known  fact  that  in  the  rural  counties  of  the 
State , where  only  weekly  papers  are  published,  that  the 
publications  of  same  are  in  the  latter  part  of  the  week, 
and  we  think  it  would  be  a sufficient  compliance  with 
the  statute  to  have  same  published  on  Thursday  or  Friday, 
or  on  any  other  day  in  the  week  within  the  seven-day  period 
subsequent  to  the  second  Hednesday  in  January,  and  such 
publication  would  meet  the  requirements  of  the  statute* 
However,  the  Commissioner  of  Finance  should  make  as  strict 
a compliance  with  the  statute  as  possible* 

Under  this  section  it  is  your  duty  to  cause  to 
be  published  the  list  of  the  liquidated  corporations,  as 
aforesaid,  in  a newspaper  in  the  county  in  which  the 
respective  liquidations  were  had,  and  in  the  same  publi- 
cation, and  at  the  same  time,  a complete  list  of  the  names 
of  the  persons  entitled  to  unclaimed  deposits,  dividends 
or  interest  amour. ting  to  r£*00  or  more  due  from  the  banks 
in  the  counties  vyhere  the  liquidation  was  had*  mid  section 
further  provides  that  after  you  have  published  in  she 
newspapers  as  aforesaid,  as  required  by  law,  and  same  remains 
unclaimed,  it  shall  be  your  duty  to  pay  said  sums  of  money, 
belonging  to  the  unlocated  depositors,  creditors,  stockholders 
and  shareholders,  into  the  escheat  fund  of  the  -tate  of 
Aissouri* 


Very  truly  yours 


C0V1LL  R.  HEWITT 
Assistant  Attorney-General 


AFFROV-iJI 


T~17TAYL'ck 

(Acting)  attorney-General 


CRE i hG 


STATE  CANCER  COMMISSION:  Interpretation  of  provision  in  con- 
tract for  State  Cancer  Hospital 
relative  to  heating. 


December  19,  1939 

/ 


Mr.  Prank  T.  Hodgdon,  Chairman 
State  Canoer  Commission 
3713  Washington  Boulevard 
St.  Louis,  Missouri 

Dear  Mr.  Hodgdon: 


We  are  in  receipt  of  your  request  for  an  opinion 
together  with  enclosures.  Your  letter  reads  as  follows: 


"Over  a year  ago  the  general  contract 
for  the  Cancer  Hospital,  which  is  now 
under  construction  at  Columbia,  was  let 
to  the  Dickie  Construction  Company.  The 
completion  date  of  this  contract  called 
for  360  days  from  and  including  the  date 
of  the  contract,  or  September  15,  1939. 

In  addition,  two  paragraphs  (copies  of 
which  are  enclosed)  were  contained  with- 
in the  contract  in  regard  to  keeping  the 
building  dry  and  warm. 

"It  is  the  interpretation  of  the  Canoer 
Commission  from  paragraph  No.  10  (Page 
0.C.-9)  that  the  Dickie  Construction 
Company  is  responsible  for  heating  the 
building  and  keeping  it  dry  and  warm. 

It  is  our  interpretation  'heating*  im- 
plies responsibility  for  the  services  of 
someone  to  fire  the  furnace,  plus  the  cost 
of  whatever  fuel  is  used. 


"The  original  contract  called  for  the  use 
of  gas.  Some  months  after  the  contract 
was  awarded  various  changes  were  made,  in- 
cluding a change  from  the  use  of  gas  to 
coal  at  the  request  of  the  legislature. 
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Such  changes  necessitated  additional  time 
for  construction,  bringing  the  completion 
of  the  building  into  December,  1939. 

Recently  climatio  conditions  hare  become 
such  that  it  is  necessary  to  have  heat  in 
the  building.  On  October  19,  1939  the 
architect  asked  the  Commission  to  hare 
coal  delivered  to  the  building  site.  We 
explained  our  position  (by  telephone)  as 
stated  above.  We  were  informed  the  general 
contractor  did  not  consider  himself  respon- 
sible, because  the  completion  date  had  been 
extended,  as  seen  from  an  excerpt  from 
correspondence  in  regard  to  Change  Order 
No.  18,  the  following  statement  mas  made  by 
Dickie  Construction  Company: 

"•For  the  extra  work  described  above,  we 
request  an  extension  of  sixty  (30)  days  to 
the  completion  time  given  in  our  contract. 

We  have  Included  nothing  in  the  above  esti- 
mate for  temporary  heat,  because  of  these 
changes,  therefore,  we  ask  that  this  be  con- 
sidered and  adjusted  when  and  if  temporary 
heat  becomes  necessary. * 

''However,  it  is  our  Interpretation  from  this 
contract  that  by  their  own  wording  Dickie 
Construction  Company  implies  their  responsi- 
bility by  asking  * that  this  be  considered  and 
adjusted  . .* 

"The  question  at  present  is:  who  is  responsi- 
ble for  the  cost  of  fuel  and  the  cost  of  fir- 
ing the  furnace  until  the  building  is  com- 
pleted? 

"The  Commission  at  its  last  meeting  on 
Ootober  29th  decided  to  present  the  matter 
to  you  and  abide  by  your  decision.  We  would 

appreciate  a reply  as  soon  as  possible,  since 
the  contractor  is  urging  the  Commission  for 
an  immediate  answer." 
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Change  Order  No.  18  reeds  as  follows: 

"Kxcerpt  of  letter  from: 

Dickie  Construction  Company 
to: 

Jamieson  k Spearl,  Architects 


Re:  State  Caneer  Hospital 

Columbia,  Missouri 
PWA  Docket  No.  Mo.  1337-F 

Date:  March  9,  1939 

'For  the  extra  work  de- 
scribed above,  we  request  an 
extension  of  sixty  (60)  days 
to  the  completion  time  given 
in  our  oontraot.  We  have  in- 
cluded nothing  In  the  above  es- 
timate for  temporary  heat,  be- 
cause of  these  changes,  there- 
fore, we  ask  that  this  be  con- 
sidered and  adjusted  when  and 
if  temporary  heat  becomes  neces- 
sary. '" 


The  following  are  clauses  in  the  contract  of  the 
State  Canoer  Commission  with  the  Dickie  Construction  Com- 
pany: 


"Page  G.C.-9 

paragraph  ,/5x  'The  contractor  must  at 
all  times  protect  the  building  and 
material  for  same  from  the  weather  and 
when  the  building  reaches  such  a condi- 
tion that  storm  water  oun  do  any  damage 
muslin  screens  must  be  placed  in  all 
windows  or  they  may  be  closed  with 
boards  and  old  sash. ' 
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paragraph  ;10:  'This  contractor  must 
keep  the  building  dry  and  warm  at  all 
times  when  by  being  wet  or  cold  the 
work  will  suffer  injury  before  comple- 
tion, Keating  apparatus  will  be  in- 
stalled to  heat  the  building.  This 
contractor  will  use  same  but  all  damage 
to  it  shall  be  made  good  at  his  expense.*" 


There  is  no  dispute  but  that  the  Commission  has 
been  responsible  for  delay  in  performance  of  the  contract. 
There  ia  also  no  dispute  that  under  the  terms  of  the  con- 
tract the  general  contractor  is  responsible  for  keeping 
the  building  dry  and  warm.  The  question  arises  whether 
by  virtue  of  the  Commission's  delay  the  general  contractor 
is  presently  relieved  from  his  responsibility  to  heat  the 
building. 

Donnelly  on  the  Law  of  Public  Contracts,  Section 
£83,  page  401,  states  that: 

" * * * hftere  the  public  body  post- 
pones commencing  the  work  to  a more 
unfavorable  season  of  the  year,  and  the 
• situation  of  the  parties  is  so  changed 

that  they  could  not  have  intended  the 
stipulation  as  to  time  to  remain  in 
force,  no  responsibility  for  stipulated 
damages  can  rest  upon  the  contractor." 

Similarly,  in  the  case  of  Wentzel  v.  Lake  Lotawana 
Development  Co.,  48  S.  W.  (£d)  (Ho.  *.)  185,  1.  c.  197,  the 
court  in  holding  that  the  contractor  was  entitled  to  reason- 
able time  for  completing  the  work  because  of  the  owner's 
delay,  said: 


"Plaintiff's  evidence  was  that  on  ac- 
count of  the  delay  springtime  came  on 
before  he  had  finished  felling  the  trees 
and  trimming  branches  and  brush,  and  that, 
with  the  sap  rising  and  leaves  coming  out, 
the  operations  of  trimming  and  burning  be- 
came more  difficult  and  required  a longer 
time  and  more  work.  In  the  case  of  Mis- 
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sourl  Bridge  ac  Iron  Co.  v.  Stewart, 

134  Mo.  App.  618,  114  S.  W.  1119, 

11P0,  this  court  said:  'But  here  the 
case  shows  that  the  parties  themselves 
made  a substantial  ohange  in  ths  con- 
tract, which,  in  effect,  did  away  with 
the  time  limit  provision,  which  left  a 
reasonable  time,  implied  by  law,  for  the 
performance  of  the  work.  In  such  cir- 
cumstances, it  will  not  do  to  say  that 
the  contractor  should  yet  be  held  to  the 
time  limited  by  the  contract  with  an  al- 
lowance of  the  time  necessary  for  the 
changed  conditions  of  the  work.  That 
might  result  in  great  injustice  to  the 
contractor. *" 

The  same  rule  that  provides  for  abrogation  of  the 
stipulated  damage  clause,  and  an  extension  of  time  for  com- 
pletion of  the  contract  where  the  owner  is  responsible  for 
the  delay,  must  neoessarily  and  by  analogy  apply  to  a pro- 
vision requiring  heating  of  the  building  where  the  evidence 
is  such  that  to  enforce  same  would  result  in  an  added  ex- 
pense to  the  contractor  which  would  not  have  been  necessary 
had  the  owner  not  delayed. 

A letter  under  date  of  October  26,  1939,  which  you 
enclosed  from  George  Spearl,  the  Commission's  architect,  to 
Miss  Dorothy  Kehmr.nn,  Executive  Secretary  of  the  Commission, 
reads  in  part  as  follows: 

"In  reply  to  Miss  Hehmann's  question, 
we  would  state  that  the  original  gen- 
eral contract  required  the  contractor 
to  keep  the  building  dry  and  warm,  l.e. 
to  provide  temporary  heat  at  his  own 
expense  if  the  weather  required  It. 

Completion  was  called  for  in  September 
and  had  he  been  delayed  the  weather  has 
been  such  that  no  temporary  heat  would 
have  been  necessary.  Doubtless  all  con- 
tractors who  figured  the  job  garbled  on 
this  fact  in  putting  in  their  lowest 
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possible  bid.  This  was  the  reason 
that,  when  discussing  Change  Order  18 
with  the  architects,  the  contractor 
made  the  prioe  of  the  additional  work, 
for  which  he  asked  an  extension  of  time, 
contingent  on  the  fact  that  he  would  not 
be  held  responsible  for  temporary  heat." 

You  declare  that  the  Dickie  Construction  Company 
by  their  own  interpretation  of  the  contract  implied  their 
responsibility  for  heating  the  building  by  asking  that  if 
temporary  heat  became  necessary  the  cost  "be  considered 
end  adjusted."  We  can  not  agree  with  the  Commission^ 
construction.  The  heating  question  was  not  only  to  be 
"considered"  but  also  "adjusted"  "when  and  if  temporary 
heat  became  necessary." 

Temporary  heat  having  become  necessary  by  reason 
of  the  delay  of  the  Commission,  we  are  of  the  opinion  that 
under  the  terms  of  the  contract  the  State  Canoer  Commis- 
sion is  responsible  for  the  cost  of  fuel  and  the  cost  of 
firing  same  after  the  date  originally  set  in  the  contract 
for  completion. 


Respectfully  submitted 


MAX  WASSiiRMAN 

Assistant  Attorney  Oeneral 


APPROVED: 


w.  J.  aJko 

(Acting)  Attorney  General 
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COUNTY  COURT:  ) 
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JURORS:  ) 


Court  may  pay  board  and  lodging  of  jury 
kept  together  in  misdemeanor  case. 


February  21,  19 Z>o 


Honorable  .ndrew  Howard 
Prosecuting  Attorney 
Christian  County 
Ozark,  idesouri 


uear  -dr: 


xhis  will  acknowledge  receipt  of  your  letter  of 
February  18,  1939,  which  is  as  follows: 

” xhe  sheriff  of  this  county  has  put 
in  a bill  to  the  County  Court  for 
the  board  of  jurors  while  deliberat- 
ing on  misdemeanor  cases.  The  bill 
covers  a number  of  misdemeanor  cases 
which  have  been  tried  in  this  county 
during  the  past  three  years. 

"section  3826,  K,  S.  «*o.,  1929,  makes 
provision  for  compensation  to  the 
sheriff  for  boarding  jurors  while  they 
must  be  kept  together  on  felony  cases, 
but  I do  not  fine  any  statute  making 
such  provision  in  misdemeanor  cases. 

"Can  the  County  Court  properly  allow 
the  sheriff's  above  mentioned  bill?" 

section  3682,  R.  uo,  1929,  provides  that, 

".ith  the  consent  of  the  prosecuting 
attorney  and  the  defendant,  the  court 
may  permit  the  jury  to  separate  at 
any  adjournment  or  recess  of  the  court 
during  the  trial  in  all  cases  of  felony, 
except  in  capital  cases;  -and  in  ml  fl- 
ee: eanors  the  court  nay  permi t 3uch 
separation  of  the  jury  of  its  own 
. o 1 1 on , 
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This  section,  as  we  read  It,  makes  it  mandatory  to  keep  the 
jury  together  In  a capital  case,  authorizes  separation  of 
the*  Jury  In  other  felony  cases  If  done  with  the  consent  of 
the  prosecuting  attorney  and  the  defendant,  and  permits  the 
court  to  use  his  own  discretion  on  whether  the  Jury  shall 
be  kept  together  or  permitted  to  separate  in  misdemeanor 
cases* 


section  3826,  K.  ii,  ho.,  1929,  provides  in  part 
as  follows: 


* *^nd  In  all  cases  of  felony, 
when  the  jury  are  not  permitted  to 
separate,  it  shall  be  the  duty  of 
the  sheriff  in  charge  of  the  Jury, 
unless  otherwise  ordered  by  the 
court,  to  supply  them  with  board 
ana  lodging  during  the  time  they 
are  required  by  the  court  to  be  kept 
together,  for  which  a reasonable ■ 
compensation  may  be  allowed,  not  to 
exceed  two  dollars  per  day  for  each 
jiryman  and  the  officer  in  charge; 
and  the  same  shall  be  taxed  as 
other  costs  in  the  case,  and  the 
state  shall  pay  such  costs,  unless 
in  the  event  of  conviction,  the 
same  can  be  made  out  of  the  defend- 
ant*" 

Thus  it  appears  that  while  the  court  might,  if  it 
so  desired,  keep  the  jury  in  a misdemeanor  case  together, 
yet  the  above  section  makes  no  provision  for  the  boarc  and 
lodging  of  said  jury.  Our  research  has  not  disclosed  any 
section  which  does  attempt  to  provide  board  and  lodging 
costs  for  the  jury  in  misdemeanor  cases,  and  we  feel  reason- 
ably safe  in  asserting  that  there  is  no  such  statute* 

However,  such  a situation  as  this  is  not  without 
precedent*  In  the  case  of  Ltate  ex  rel.  v.  -jmlth,  5 ko*  App* 
427,  tne  proposition  before  the  court  was  very  similar  to  the 
instant  question.  In  that  case  the  ~arshal  of  the  Criminal 
Court  in  the  City  of  i»t*  Louis  had  presented  a bill  for  board 
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of  juror 8 kept  together  by  the  court,  This  bill  had  been  In- 
curred on  order  of  the  court  directing  the  marshal  to  receive 
bids  for  that  purpose,  The  City  Auditor  refused  to  audit 
said  account  and  the  suit  was  one  to  compel  him  to  do  so. 

At  that  time  there  was  a statute  applicable,  which 
authorized  the  payment  of  the  board  of  jurors  held  together 
in  murder  trials,  Chile  the  opinion  is  not  clear  on  this 
point,  we  infer  that  the  bill  in  question  was  not  for  the 
board  of  jurors  in  murder  trials  because,  if  otherwise,  there 
could  have  been  no  question  for  the  court  to  pass  upon. 

, e quote  from  various  parts  of  the  opinion  because 
of  comments  running  throughout  concerning  the  availability 
of  mandamus.  xhe  court  said  at  1.  c.  429,  431,  432  and  433: 

"It  is  the  duty  of  the  Judge  of  the 
Criminal  Court  in  many  cases  to  direct 
that  the  jury  shall  be  kept  together 
until  discharged  by  him  at  the  close 
of  the  case,  McLean  v.  The  .hate,  8 
t.o,  153;  33  ho,  483,  v.hllst  kept  to- 
gether, they  must  be  fed,  in  common 
with  the  officer  in  whose  custody  they 
are.  hilst  the  court  has  the  right 
to  direct  that  the  jurors  shall  not 
choose,  each  for  himself,  where  he 
shall  eat,  it  has  no  power  whatever 
to  compel  each  juror  to  pay  for  his 
own  meal3.  The  feeding  of  the  jurors 
is,  therefore,  a necessary  expense, 
without  incurring  which  the  business 
of  the  court  could  not  be  carried  on, 
and  the  administration  of  criminal 
Justice  must  con.e  to  an  end. 

"To  direct  that  a Jury  shall  not  be 
fed  at  the  public  expense,  is  to 
direct  that  it  shall  not  be  kept  to- 
gether during  a protracted  trial. 

This  is  a matter  in  the  control  of 
the  judiciary  department  of  the  govern- 
ment; and  will  remain  so,  unless  the 
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people,  in  their  sovereign  capacity, 
shall  change  the  organic  law  of  the 
-«tate  in  that  particular. 

: ****#•*■*  *•  « * * # * ■»*#** 

"In  atson  v.  ..onlteau  County,  53 
j.o.  133,  the  question  came  up  as  to 
which  of  two  counties  was  liable  for 
the  board  of  a jury  in  a murder  case. 

* «■  v j-he  Supreme  Court  says  that, 
though  there  is  no  express  statutory 
provision  for  such  an  expense,  there 
is  no  question  of  the  power  of  the 
court  to  make  an  order  keeping  the 
jury  together,  and  directing  that  they 
be  provided  with  board  and  lodging, 
and  cites  Commissioners  v.  Hall,  7 
Ylatts.  290,  where  chief  Justice  Gibson 
held  a county  liable  for  the  expense 
of  boarding  and  lodging  a Jury,  saying 
that  such  expenditures  are,  like  light 
and  fuel.  Incidental  to  the  holding 
of  a court,  and  raise  an  implied  obli- 
gation on  the  part  of  the  county  to  pay, 

"The  Criminal  Court  could  not  empanel 
a J->  ry  In  a capital  cause  If  it  had  no 
means  of  feeding  them  during  the  progress 
of  the  trial;  because  it  would  be  error 
to  permit  the  Jurors  to  separate,  and 
it  might  be  the  grossest  cruelty  to  keep 
them  together." 

This  case  goes  on  the  theory  that  the  court  has  Inherent  power 
to  incur  any  expense  necessary  for  It  to  exercise  its  functions 
as  a court  and  that  even  though  no  statute  expressly  authorizes 
the  payment  of  such  expense  the  county  Is  bound  to  do  so. 

The  situation  on  the  instant  question  is,  that  where 
the  court  deems  it  necessary  to  hold  a Jury  in  a misdemeanor 
case  together,  as  it  is  authorized  to  do,  that,  even  though 
there  is  no  statute  providing  for  the  payment  of  the  board  and 
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lodging  of  said  jury,  the  county  is  bound  to  pay  said  bill 
because  refusal  to  do  so  would  L.pair  the  functions  of  the 
court. 


conclusion. 


therefore,  it  is  our  opinion  that  the  county  court 
should  audit  and  allow  any  account  presented  by  the  sheriff 
for  the  board  and  lodging  of  jurors  kept  together  on  mis- 
demeanor cases  under  the  orders  of  the  circuit  court. 


Respectfully  submitted 


L/thhhhCk  L.  BKAHhhY 

Assistant  Attorney-General 


LLB : EG 
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l^hhY  K.  LAY 

(acting)  Attorney- General 


County  treasurer  cannot  be  appointed  courts  .'eporter 
in  the  21st  Judicial  Circuit,  and  he  cannot  appoint 
8 first  cousin  of  his  wife  as  deputy  county  treasurer 

treasurer. 
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The  nepotism  statute  affects  the  office  of 
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Hon.  W.  K.  J.  Hughes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 


Dear  Sir: 


Y/e  have  your  letter  of  January  5th  requesting 
an  opinion  from  this  department , x which  reads  as  follows: 

"The  man  who  just  recently  was  elected 
and  qualified  as  County  Treasurer  has 
been  notified  by  the  newly  elected  Cir- 
cuit Judge  of  the  21st  Judioial  Circuit 
that  he  intends  to  appoint  him  Court 
Reporter  for  the  circuit,  ana  has  asked 
him  to  attend  court  at  Hillsboro  Monday, 
J&nuary  9th,  to  serve  temporarily  as  such 
reporter. 

"Ralph  Keith,  the  Treasurer  mentioned, 
has  asked  that  I secure  a letter  of 
opinion  from  your  office  as  to  his  right 
to  serve  in  both  capacities.  He  tells 
me  that  he  intends  to  resign  as  Treasurer 
if  the  appointment  as  Reporter  is  made 
permanent  but,  while  he  is  merely  temporarily 
helping  out,  he  does  not  feel  like  giving  up 
the  office  to  which  he  was  elected. 

"I  can  find  nothing  in  the  law  that  covers 
the  case.  I read  that  the  Treasurer  shall 
maintain  an  office  and  be  present  during 
working  hours  for  the  transaction  of  the 
business,  but  I find  nothing  to  indicate 
that  he  cannot  at  the  same  time  do  other 
county  work,  nor  that  he  is  prohibited  from 
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holding  two  offices  at  the  s me  time. 

a.t  present  he  has,  as  an  assistant  paid 
by  himself,  a girl  who  is  a oousin  of 
his  wife’s  in  his  employ. 

"I  should  like  an  opinion  from  your 
office  on  the  following  points: 

a.  Can  he  accept  the  temporary  work 
and  keep  his  Treasurer’s  position? 

b.  'v/ould  he  be  permitted  in  law  to 
transact  the  business  of  the  Trea- 
surer’s office  by  agent? 

c.  Does  the  nepotism  statute  affect 
this  office  of  Treasurer? 

d.  Is  there  anything  in  the  law  that 
would  compel  Keith  to  resign  as 
Treasurer  before  he  could  do  temporary 
stenographic  work  elsewhere  on  occasion? 

"Since  the  matter  is  urgent  and  I would 
not  like  Keith’s  opportunity  to  fail  him, 

I should  appreciate  an  immediate  reply  so 
that  I may  advise  him  accordingly." 


Section  12130a,  Laws  of  Missouri,  1937,  page  425, 
as  follows: 

"On  the  Tuesday  after  the  first  Monday 
in  November,  1938,  and  every  four  (4) 
years  thereafter  there  shall  be  elected 
by  the  qualified  voters  of  the  several 
counties  in  this  state,  now  or  hereafter 
having  a population  of  less  than  40,000 
Inhabitants  and  in  counties  having  a 
population  of  75,000  and  less  than  90,000 
Inhabitants,  according  to  the  last  Decennial 
United  States  Census,  a county  treasurer, 
who  shall  be  commissioned  by  the  county 
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court  of  his  county,  and  who  shall 
enter  upon  the  discharge  of  the  duties 
of  his  office  on  the  first  day  of  January 
next  succeeding  his  election,  and  shall 
hold  his  office  for  a term  of  four  (4) 
years,  and  until  his  successor  is  elected 
and  qualified,  unless  sooner  removed  from 
office.  Provided,  that  nothing  in  this 
seotion  shall  apply  to  counties  under 
township  organization." 

Iron  County,  according  to  the  1930  census,  has  a 
population  of  9,642  and  comes  within  the  bracket  of  this 
section. 

As  stated  in  your  request,  Ralph  Keith  wa3  elected 
to  the  office  of  county  treasurer  at  the  last  general 
election,  and  I am  presuming  that  Iron  County  does  not 
operate  under  township  organization. 

Section  12138,  Laws  of  Missouri,  1937,  page  427, 
reads  as  follows: 

"Unless  otherwise  provided  by  law,  the 
County  Court  shall  allow  the  treasurer 
for  his  services  under  this  article  such 
compensation  as  may  be  deemed  just  and 
reasonable,  and  cause  warrants  to  be  drawn 
therefor." 

Section  11202,  R.  S.  L'o.  1929,  reads  as  follows: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  tov/nship  office  in 
this  state,  exoept  such  officers  as  may  be 
subject  to  removal  by  impeachment,  who 
shall  fail  porsonc.lly  to  devote  his  time 
to  the  performance  of  tEe  duties  of  such 
c7flce.  or  who  shall  be  guilty  of  any 
willful  or  fraudulent  violation  or  neglect 
of  any  official  duty,  or  who  shall  knowingly 
or  willfully  fail  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law  it  is 
his  duty  to  do  or  perform  with  respeot  to 
the  execution  or  enforcement  of  the  oriminal 
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laws  of  the  state , shall  thereby  for- 
feit his  office,  and  may  be  removed 
therefrom  In  the  manner  hereinafter 
provided." 

Under  Section  11718,  R.  S.  bo.  1929,  a court  re- 
porter Is  an  offioer  of  the  court  and  is  appointed  for 
the  same  period  that  the  judge  is  elected  for  who  appoints 
him.  It  was  so  held  in  the  case  of  State  v.  Coon,  295 
S.  V.  1.  o.  823,  where  the  court  said: 

"The  decision  in  the  IcKay  Case  was 
handed  down  April  8,  1913.  The  Legis- 
lature of  1919  (Laws  1919,  p.  713)  re- 
pealed sections  11231  and  11244,  R.  3. 

1909,  and  in  lieu  thereof  enacted  sec- 
tion 12668,  R.  3.  1919,  which  provides 
that  the  offioial  court  reporter  'shall 
hold  his  office  during  the  term  for 
which  the  judge  appointing  him  was 
elected.*  It  was  evidently  the  purpose 
and  intent  of  the  Legislature  to  remove 
the  ambiguity  referred  to  in  the  i£cKay 
opinion,  and  to  fix  definitely  the  term 
of  office  of  the  offioial  court  reporter 
as  the  term  for  which  the  judge  appoint- 
ing him  was  elected." 

The  law  doe3  not  provide  for  the  temporary  appoint- 
ment of  a court  reporter. 

Section  11719,  R.  8.  Lo.  1929,  reads  as  follows: 

"It  shall  be  the  duty  of  the  official 
court  reporter  so  appointed  to  attend  the 
sessions  of  the  court,  under  the  direction 
of  the  judge  thereof;  to  take  full  steno- 
graphic notes  of  the  oral  evidence  offered 
in  every  cause  tried  in  said  court,  together 
with  all  objections  to  the  admissibility  of 
testimony,  the  rulings  of  the  court  thereon, 
and  all  exceptions  taken  to  such  rulings; 
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to  preserve  all  offioial  notes  taken  In 
said  court  for  future  use  or  reference , 
and  to  furnish  to  any  person  or  persons 
a transcript  of  all  or  any  part  of  said 
evidence  or  oral  proceedings  upon  the 
payment  to  him  of  the  fee  hereinafter 
provided.” 

It  will  be  noticed  by  this  section  that  it  is  the 
duty  of  the  offioial  court  reporter  so  appointed  to  attend 
the  sessions  of  the  court,  under  the  direction  of  the  Judge. 
Under  the  duties  as  set  out  in  this  section,  it  would  be 
necessary  for  the  court  reporter  to  leave  the  county  in 
order  to  take  the  evidence  in  other  counties  in  the  judicial 
district. 

It  can  readily  be  seen  that  the  duties  of  both 
offices  are  incompatible  and  conflicting  for  the  reason 
that  the  circuit  would  be  outside  of  the  county  of  Iron 
and  the  incumbent  county  treasurer  could  not  attend  per- 
sonally to  both  duties. 

In  the  case  of  State  ex  rel.  Tilley  v.  Slover,  113 
Ho.  202,  1.  c.  206,  the  court  said: 

”In  the  light  of  the  foregoing  provision 
in  the  fundamental  law  of  the  state,  it 
is  immaterial  whether  the  duties  of 
stenographer  of  the  circuit  court  of 
Buoh&nan  county  are  so  incompatible  with 
those  of  the  stenographer  of  division 
number  2 of  the  circuit  court  of  Jackson 
county  as  that  the  aoceptanoe  of  the 
former  position  by  the  relator  would,  at 
< common  law,  have  been  held  to  have  been 
suoh  an  abandonment  of  the  latter  as  that 
the  same  became  ipso  facto  vacant  or  not. 

The  grave  abuses  that  could,  and  did  oreep 
into  the  public  service  under  that  law,  by 
which  the  honors  and  emoluments  of  an  of- 
fice could  be  aooepted  by  one  person  and 
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the  performance  of  Its  dutlss  ’farmed 
out’  to  another,  for  convenience  or  prof- 
it, furnished  a cogent  and  sufficient 
reason  for  this  constitutional  enactment. 

The  wholesome  doctrine  that  ’public  office 
is  a publio  trust*  was  fortified  by  its 
provision,  declaring  it  also  & personal 
trust,  and  that  no  person  should  there- 
after hold  office  in  this  state  who  did 
not  personally  devote  hi a time  to  the  per- 
formance of  his  official'  duties.  That  he 
may  have  deputies,  who,  under  his  super- 
vision and  control,  may  assist  him  in  the 
performance  of  his  offioial  functions,  does 
not  dispense  with,  nor  in  any  way  lessen 
his  obligation  to  personally  devote  his 
time  to  their  performance.  That  this  wise 
and  salutary  provision  of  the  constitution 
may  be  enforced  through  the  provisions  of 
the  statute  under  consideration  as  to  this 
particular  class  of  offioers,  we  have  no 
doubt.” 

And  also  at  1.  c.  208  the  court  said: 

’’The  phrase  ’misconduct  in  office’  is 
broad  enough  to  embrace  any  wilful  mal- 
feasanoe,  misfeasance  or  nonfeasance  in 
office,  and  it  cannot  be  doubted'  that  an 
official  stenographer  who  wilfully  sets  at 
naught  this  constitutional  prohibition  by 
refusing  to  personally  devote  his  time  to 
the  performance  of  his  official  duties, 
whatever  his  reason  therefor  may  be,  is 
guilty  of  misconduct  in  office,  within  the 
meaning  of  the  statute,  and  may  be  removed 
from  office  by  the  judge  of  the  court  of 
which  he  is  such  an  officer. ” 

In  the  case  of  State  v.  Yager,  250  Mo.  1.  c.  403,  the 
court  said: 
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”It  was  his  duty  unaer  t e law  to  be 
and  remain  In  attendance  upon  the  cir- 
cuit court  of  his  county  when  the  same 
was  In  session  (3ec.  11212,  R.  3.  1909), 
unless  by  other  pressing  official  duties, 
or  by  Illness,  or  some  other  lawful  reason 
he  was  prevented  therefrom.  In  other  worts, 
defendant  had  no  right  wilfully,  without 
cause,  to  absent  himself  from  his  county 
and  Stats,  as  the  record  shows  that  he  did, 
during  the  two  days  mentioned  in  the  in- 
struction complained  of  in  this  case.  If 
he  had  the  right  to  so  absent  himself  for 
two  days,  without  any  excuse  whatever,  and 
wilfully,  as  he  did,  then  he  had  the  right 
to  absent  himself  for  two  months  or  two 
years,  and  it  is  no  excuse  that  during  his 
absence  his  deputies  may  have  performed  as 
well,  or  better  than  he,  the  duties  made 
incumbent  upon  him  by  law.  Especially  upon 
the  facts  in  this  case  was  this  instruction 
properly  refused  and  the  oonverse  thereof 
properly  given.  This  is  so  for  the  reason 
that  the  proof  shows  that  the  absenoe  of 
the  sheriff  from  his  attendance  on  the  court 
was  due  to  the  fact  that  he  had  fled  to  a 
foreign  State  with  the  intention  and  solely 
for  the  purpose  of  avoiding  arrest  upon  a 
warrant  for  a criminal  offense,  to-wlt,  for 
assault  and  battery,  which  warrant  was,  as 
he  well  knew,  in  the  hands  of  the  coroner 
of  Pike  county  for  service  on  him.  What  is 
here  said  will  dispose  of  the  exceptions 
taken  by  defendant  to  the  refusal  of  the  court 
to  permit  him  to  show  that  during  his  absence 
certain  deputy  sheriffs  properly  performed 
the  duties  of  his  office.  «s  we  have  said, 
it  was  no  excuse  for  his  dereliction  that 
certain  deputies  appointed  by  him  may  have 
done  the  work  for  which  he  was  elected.  There 
are  certain  elements  of  personal  selection 
and  personal  responsibility  imputed  as  dominat- 
ing the  minds  of  the  voters  in  the  eleotion  of 
officers  who  shall  perform  the  statutory  duties 
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In  the  several  counties.  To  take  the 
view  of  defendant  would  be  tantamount 
to  saying  that  the  selection  of  the 
voters  is  transferable  and  delegable  on 
the  part  and  at  the  .unrestricted  will  of 
the  elected,  a thing  which  the  Constitution 
itself  specifically  negatives,  by  providing 
generally  that  officers  shall  devote  their 
time  personally  to  the  duties  of  the  several 
offices  to  which  they  have  been  elected. 
(Constitution  of  1875,  art.  2,  sec.  18.) 

Tie  must  therefore  rule  these  objections 
and  all  of  then  against  defendant ." 

A public  officer  of  Iron  County  does  not  come  within 
the  prohibition  of  article  IX,  Section  18,  Constitution  of 
Missouri,  because  this  section  only  applies  to  cities  or 
oounties  having  more  than  200,000  inhabitants. 

Article  IX,  Section  18,  Constitution  of  Missouri, 
reads  as  follows: 

"In  cities  or  counties  having  more  t an 
two  hundred  thousand  inhabitants,  no  per- 
son shall,  at  the  same  time,  be  a state 
officer  and  an  officer  of  any  county,  city 
or  other  municipality;  and  no  person  shall, 
at  the  same  time,  fill  two  municipal  offioes, 
either  in  the  same  or  different  municipalities; 
but  this  section  shall  not  apply  to  notaries 
public,  justices  of  the  peace  or  offloers  of 
the  militia. " 

In  view  of  the  opinion  rendered  in  the  case  of  State 
v.  Slover,  supra,  and  the  case  of  State  v.  Yager,  supra,  the 
county  treasurer  oannot  operate  or  carry  out  the  duties  of 
his  office  either  by  lawfully  appointed  deputies  or  by  agents 
if  he  should  absent  himself  from  the  oounty. 
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The  appointment  of  the  first  counsin  of  the  wife 
of  the  county  treasurer  as  an  assistant  would  be  a viola- 
tion of  Article  XIV,  Section  13,  of  the  Constitution  of 
Missouri,  which  reads  as  follows: 


"Any  public  officer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
offioe  or  employment,  have  the  right  to 
name  or  appoint  any  person  to  render  ser- 
vice to  the  State  or  to  any  political 
subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  con- 
sanguinity or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  employment. " 

l 

It  was  so  held  in  the  case  of  State  ex  inf.  Norman 
v.  Ellis,  1.  c.  164,  where  the  court  said: 


"The  entire  trend  of  recent  legislation, 
the  recent  interpretation  of  the  relation 
of  husband  and  wife,  i3  to  make  them 
different  persons,  each  having  individual 
rights  independent  of  the  other;  each  re- 
sponsible for  his  or  her  conduct,  independent 
of  the  other.  The  old  fiction  of  oneness  in 
a legal  sense  has  been  entirely  abrogated  by 
the  statutes  and  by  Judicial  interpretation. 
The  only  reason  for  saying  that  a man  is  not 
related  to  his  wife  has  disappeared.  With 
the  disappearance  of  the  reason  the  thing 
disappears;  when  the  reason  for  a rule  of 
law  fails,  the  rule  fail3.  When  the  reason 
for  a definition  of  a legal  term  ceases,  the 
definition  is  obsolete,  Since  at  common  law 
the  reason  a man  was  not  related  to  his  wife 
was  because  his  wife  had  no  separate  legal 
existence,  and  since  under  modern  interpre- 
tations and  modern  statutes  she  has  come  into 
existence  and  at  law  she  is  as  distinct  and 
individual  as  he  is,  then  the  fiction  of  no 
relationship  vanishes.  She  is  related  to  him 
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by  affinity  by  reason  of  the  engage- 
ment before  the  marriage,  and  that  re- 
lationship of  affinity  continues  after 
the  marriage.  The  absurd  fiction  that  he 
could  not  be  related  to  her,  but  is  re- 
lated to  her  blood  kin  by  marriage,  dis- 
appears entirely. 

"It  is  suggested  that  in  using  common-law 
terms  lawmakers  are  presumed  to  use  them 
in  their  common-law  significance,  and  intend 
to  have  them  applied  as  understood  at  com- 
mon law.  There  is  another  rule  superior  to 
that,  which  is  that  the  Intention  of  the 
lawmakers  and  Constitution-makers  must  be 
gathered  when  interpreting  an  act  or  a 
constitutional  provision.  Lawmakers  and 
the  people  adopting  a constitutional  provision 
have  a right  to  put  an  interpretation  on  the 
words  they  use  which  meets  their  intention. 
They  can  define  their  language  as  they  please 
and,  if  they  see  fit,  can  give  a common- law 
phrase  or  word  a meaning  entirely  contrary  to 
its  ancient  usage.  This  the  Legislature  has 
done  in  Section  6632,  Revised  Statutes  1919, 
and  the  Constitutional  Convention  of  1924  and 
the  people  have  done  in  adopting  Section  13, 
Article  XIV.  The  debates  in  the  Constitu- 
tional Convention  show  that  it  was  intended 
to  apply  to  waves  of  officials,  and  as  a 
matter  of  common  knowledge  the  voters  in 
1924  so  understood  it. 

"These  respondents,  having  the  opinion  of 
the  Attorney-General  upon  which  to  proceed, 
are  not  to  be  blamed  morally  for  appointing 
their  wives  as  their  deputies.  Nevertheless 
t ey  have  forfeited  their  offices,  and  there- 
fore ouster  is  ordered  in  each  case." 

Also,  in  the  case  of  State  v.  Whittle,  63  S.  W.  (2d) 
101,  the  court  in  setting  out  the  statement  of  faots. 
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"Original  proceeding  in  this  court. 
Information  in  the  nature  of  quo  warranto. 

In  substance  it  is  alleged  that,  at  a law- 
ful meeting  of  the  board  of  directors  of 
a common  school  district  in  killer  oounty, 
Logan  Stone  was  by  said  board  employed 
and  contracted  with  as  teacher  of  the 
school  in  said  distriot;  that  Stone  is  a 
first  cousin  by  affinity  of  respondent 
Otto  Whittle,  a director  of  said  district; 
that  he  was  so  employed  by  said  board  as 
the  result  of  respondent  Whittle  and  another 
director  of  the  distriot  voting  in  favor  of 
him  for  the  position;  that  the  other  director 
of  said  distriot  voted  against  the  employ- 
ment of  Stone  to  teaoh  the  school;  that 
respondent  .Whittle,  by  voting  to  employ  o-tone 
as  teacher,  violated  seotion  13,  art.  14,  of 
the  Constitution,  and  thereby  forfeited  his 
office  as  director  of  the  school  distriot. 

The  case  was  submitted  on  respondent  Whittled 
demurrer  to  the  information," 


And  at  1.  c,  102  the  court  said: 


"It  follows  that  respondent,  Whittle,  has 
forfeited  his  office  of  school  director  of 
8 aid  district,  and  therefore  ouster  is 
ordered  against  him." 

Section  3,  Laws  of  Lissouri,  1933,  page  376,  provides 
as  follows: 

"Every  county  official  mentioned  in  this 
article,  except  the  Cirouit  Clerk,  shall 
be  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  bjr  such 
official,  as  he  or  she  may  deem  necessary 
f^or  the  prompt  and  proper  discharge  of  the 
duties  of  his  or  her  offioe.  * * 7w 

Under  this  section,  deputy  county  treasurers  are 
appointed  by  the  county  treasurer  himself,  but  the  county  oourt 
fixes  the  compensation  and  number  of  such  deputies  or  assistants. 
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If  tiie  oounty  treasurer  should  appoint  the  first  cousin 
of  his  wife,  he  would  be  violating  article  CIV,  Section  13, 
of  the  Missouri  Constitution. 


CONCLUSION 


(a)  In  view  of  the  above  authorities,  it  is  the 
opinion  of  this  department  that  a county  treasurer,  duly 
elected,  cannot  accept  temporary  woric  as  a court  reporter 
outside  of  his  oounty  and  still  hold  the  position  of  oounty 
treasurer.  He  would  be  subject  to  ouster  proceedings  as 
set  out  in  Section  11202,  R.  S.  Mo.  1929,  supra. 

(b)  It  is  further  the  opinion  of  this  department 
that  the  oounty  treasurer  cannot  abandon  his  office  or  absent 
himself  from  the  county  and  transact  the  business  of  that 
office  either  by  lawfully  appointed  deputies  or  by  an  agent. 

(c)  It  is  further  the  opinion  of  this  department 
that  the  nepotism  statute  afreets  the  office  of  county 
treasurer  for  the  reason  that  the  oounty  treasurer  himself 
appoints  the  deputies  as  permitted  by  the  county  court. 

(d)  It  is  further  the  opinion  of  this  department 
that  if  Ralph  Keith  should  act  as  court  reporter  In  another 
county  other  than  Iron  county,  he  would  be  subject  to  ouster 
as  set  out  In  Section  11202,  supra,  and  for  the  further  reason 
that  the  law  does  not  provide  for  the  temporary  appointment  of 
a court  reporter,  but  he  must  be  appointed  for  the  same  period 
of  time  as  that  for  whioh  the  circuit  judge  vho  appoints  him 
is  elected. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED! 


J.  fi.  TaYLOK 

(Acting)  Attorney  General 
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PROSECUTING  ATTORNEYS: 

DUTIES:  NOT  REQUIRED  TO 

REPRESENT  SCHOOL  DISTRICTS; 
LIMITATION  OP  ACTIONS  AGAINST 
COUNTY  TREASURER: 


Prosecuting  attorney  is  not  required 
to  represent  a school  district  in  an 
action  to  recover  moneys  from  county 
treasurer.  Action  against  a county 
treasurer  for  money  alleged  to  have 
been  wrongfully  paid  out  should  be 
brought  within  three  years. 


January  24 , 1939 
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Mr.  Frank  Huffhines 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 


Dear  Sir: 


This  department  is  In  receipt  of  your  request  for 
an  official  opinion  which  Is  as  follows: 

"In  Re:  Opinion  rendered  December 
21st,  1938-By  Tyre  W.  Burton-To  N. 

Elmer  Butler,  Proa.  Atty.  Stone  Co. 

"In  the  above  opinion,  and  in  regard 
to  the  sane  subject,  I would  like  to 
be  informed  as  to  whether  or  not  It 
is  the  duty  of  a Prosecuting  Attorney 
to  represent  a coiranon  school  district 
in  an  action  to  recover  money  illegally 
paid  out  by  the  County  Treasurer  on 
warrants  Issued  for  a prior  school  year? 

"Is  there  any  limitation  on  the  time 
for  recovering  from  a County  Treasurer 
for  money  Illegally  paid  out  on  such 
warrants?" 


The  duties  of  the  prosecuting  attorney  in  reference 
to  representing  the  state  and  counties  are  set  out  in  Section 
11316,  R.  S.  Missouri,  1929,  which  provides  as  follows: 

"The  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and  crimi- 
nal actions  in  their  respective  counties 
in  which  the  county  or  state  may  be  con- 
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earned,  defend  all  suits  against  the 
state  or  county,  and  prosecute  for- 
feited recognizances  and  actions  for 
the  recovery  of  debts,  fines,  penalties 
and  forfeitures  accruing  to  the  state 
or  county;  and  In  all  cases,  civil 
and  criminal.  In  which  changes  of  venue 
may  be  granted,  it  shall  be  his  duty  to 
follow  and  prosecute  or  defend,  as  the 
case  may  be,  all  said  causes,  for  whioh, 
in  addition  to  the  fees  now  allowed  by 
law,  he  shall  receive  his  actual  expenses. 
»«#*««««*«««#*" 

By  this  section  prosecuting  attorneys  are  required 
to  represent  the  state  or  county  in  all  matters  in  which 
the  Interests  of  the  state  or  county  are  Involved. 

Your  request  indicates  that  a school  district  is 
planning  to  institute  an  aotion  against  your  county  treasurer 
for  the  purpose- of  recovering  moneys  which  the  district 
claims  the  treasurer  has  wrongfully  paid  out. 

The  school  district  could  maintain  this  act ion  by 
virtue  of  the  provisions  of  Section  9271,  R.  S.  Missouri, 
1929,  which  provides  In  part  as  follows} 

"****#****#••*  Such  districts 
shall  be  bodies  corporate  under  the 
numbers  and  designation  thus  given  them 
by  thd  county  courts,  and  shall  by  such 
numbers  and  designation  be  capable  of 
suing  and  being  sued;  #■*#****" 

By  this  section  a common  school  district  may  insti- 
tute an  action  when  the  Interests  of  the  district  are  in- 
volved. In  the  case  of  School  District  v.  Cornell,  220  Mo. 
App.  322,  327,  the  school district  had  sued  the  county 
treasurer  for  moneys  wrongfully  paid  and  one  of  the  defenses 
set  up  was  that  the  school  district  had  no  authority  to 
bring  the  action.  The  court,  in  passing  on  the  defense, 
said  at  l.c.  327} 


"Under  Section  11197,  Revised  Statutes 
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1919,  plaintiff  district  Is  constituted 
a body  corporate  and  Is  capable  of  suing 
and  being  sued.  This  cause  of  a ctlon, 
as  we  view  it,  being  wholly  independent 
of  the  statute  requiring  warrants  to  be 
first  drawn,  we  are  unable  to  discover 
any  legal  impediment  to  the  maintenance 
of  this  action  by  the  school  district 
in  so  far  as  the  statutes  are  concerned. 
(State  ex  rel.  v.  Chick,  146  Mo,  l.c,  654, 

48  S.  W.  829;  State  ex  rel,  v,  Henderson, 

142  Mo.  l.o.  605,  44  S.  W.  737.) 

nIt  is  further  contended  that  this  action 
could  be  brought  only  by  the  oou:  ty  clerk 
or  some  freeholder.  This  contention  is 
based  on  certain  provisions  found  in  sec- 
tion 11188,  supra,  as  follows*  *0n  the 
forfeiture  of  such  bond  (of  the  treasurer) 
it  shall  be  the  duty  of  the  county  clerk 
to  collect  the  same  for  the  use  of  the 
schools  in  the  various  districts.  If 
such  county  clerk  shall  neglect  or  refuse 
to  prosecute,  then  any  free-holder  may 
cause  prosecution  to  be  instituted.*  We 
construe  this  section  to  apply  only  to 
actions  on  the  bond  of  the  treasurer. 

There  is  not  a word  in  the  statute  author- 
izing the  clerk  or  freeholder  to  institute  a 
suit  except  to  collect  the  amount  due  on  the 
tend.  Since  there  was  no  bond  no  such  action 
could  be  maintained.  There  is  good  reason 
for  limiting  the  power  of  the  clerk  or  free- 
holder to  the  bond  itself.  The  bond  required 
is  given  for  the  benefit  of  all  the  districts 
in  the  county.  It  is,  therefore,  proper  that 
one  person  or  official  should  have  authority 
to  bring  the  suit  on  the  bond  in  order  to 
avoid  multiplicity  of  suits.  But  where  there 
is  no  bond  and  the  suit  affects  only  one  dis- 
trict, the  reason  for  vesting  the  exclusive 
power  in  the  clerk  or  freeholder  vanishes, 
•a******#**" 
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Following  the  ruling  In  the  above  case  your  school 
district,  as  a body  corporate,  may  maintain  the  suit. 

Since  the  district,  as  a body  corporate,  is  authorised  to 
contract,  we  think  the  lawmakers  have  Intended  that  a 
school  district  may  employ  an  attorney  to  represent  it 
either  when  it  is  sued  or  being  sued.  In  School  District 
v.  Correll,  supra,  the  district  employed  a firm  to  repre- 
sent it  and  the  question  of  prosecuting  attorney  being 
the  necessary  attorney  and  it  being  his  duty  to  represent 
the  district,  was  not  even  raised. 

As  Section  11316,  supra,  requires  the  prosecuting 
attorney  to  only  represent  the  county  and  state  in  matters 
pertaining  to  them,  and  since  the  officer  must  look  to  the 
statute  for  his  powers  and  duties,  by  applying  the  rule 
“The  expression  of  one  excludes  all  others",  we  think 
that  if  the  lawmakers  had  intended  for  the  prosecuting 
attorney  to  represent  other  subdivisions  of  the  state,  such 
as  road  districts,  city  school  districts,  etc.,  they  would 
have  so  stated. 

In  the  case  of  State  ex  rel.  Af folder,  214  Mo.  App. 
500,  an  action  by  mandamus  was  brought  by  a law  firm  to 
compel  a drainage  district  to  issue  a warrant  for  the  fees 
which  were  earned  in  connection  with  a bond  issue.  The 
county  court  had  ordered  the  district  to  issue  the  warrant. 
The  defense  of  the  district  was  that  it  was  the  duty  of 
the  prosecuting  attorney  to  represent  the  district,  and, 
therefore,  the  attorneys  appointed  by  the  county  court 
had  no  authority  to  represent  them,  and  that  they  had  no 
authority  to  pay  them.  The  district  based  this  defense 
upon  Section  11316,  supra,  and  the  court  at  l.c.  505,  saidt 

"Was  it  the  duty  of  the  prosecuting 
attorney  to  render  the  services  which 
plaintiffs  rendered?  Sections  736 
and  738  prescribe  generally  the  duties 
of  the  prosecuting  attorney.  There  is 
nothing  in  these  sections  which  may  be 
said  to  place  upon  the  prosecuting 
attorney  the  duty  of  looking  after 
this  bond  issue.  There  are  other  sec- 
tions prescribing  duties  in  particular 
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cases,  but  the  sections,  supra,  cover 
the  field  generally.  The  bond  Issue 
of  Duck  Creek  township  was  not  a mat- 
ter of  county  wide  concern.  It  was 
a matter  that  affected  that  township 
only.  The  Act  of  1917  provided  that 
in  a township  bond  issue  thereunder 
the  comity  court  shall  act  for  the 
township.  The  only  recognition  of 
township  organisation  is  that  the 
act  provides  in  section  10760  that  the 
proceeds  of  the  bond  sale  be  turned 
over  *to  the  treasurer  of  the  district 
or  the  county  or  township  as  the  oase 
may  be.1  In  the  reference  quoted  and 
in  section  10748  it  will  be  seen  that 
not  only  was  township  organization 
taken  into  account,  but  also  special 
road  districts  organized  under  sections 
10800  et  seq.  and  secs  10833  et  seq.. 

Revised  Statutes  1919.  Neither  the 
act  of  1917,  nor  the  special  road 
district  acts,  makes  it  the  duty  of 
the  prosecuting  attorney  to  advise  or  render 
service.  There  is  nothing  in  the  Town- 
ship Organisation  Act,  section  13164  et 
seq.  Revised  Statutes  1919,  which  makes 
it  the  duty  of  the  prosecuting  attorney 
to  render  the  service  rendered  here  by 
plaintiffs.  The  county  court  in  the  mat- 
ters pertaining  to  the  bond  issue  mention- 
ed in  this  record  was  acting  for  Duck  Creek 
township,  and  had  the  same  authority  in 
the  premises  as  would  the  township  have 
had,  had  the  duty  here  placed  upon  the 
county  court  been  placed  upon  the  town- 
ship board.  Section  13169,  Revised  Stat- 
utes 1919,  sets  out  the  general  powers 
of  townships  under  township  organization, 
and  among  them  is  that  it  stiall  have  power 
to  make  such  contracts  as  may  be  neoessary 
to  the  exercise  of  its  corporate  or  admini- 
strative powers.  Section  13170  provides 
that  no  township  shall  possess  any  corporate 
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powers,  except  such  as  are  enumerated 
or  granted  by  statute,  or  that  ’shall 
be  necessary  to  the  exercise  of  powers 
so  enumerated  or  granted. * By  the  act 
of  1917  Duck  Creek  township  was  granted 
the  power  to  vote  the  bonds  mentioned 
in  this  record.  The  county  court  in 
that  instance  by  direction  of  the  stat- 
ute acted  for  the  township  instead  of 
the  township  board  which  usually  acta 
for  it.  It  stands  conceded  that  it  was 
necessary  that  some  attorney  render  the 
services  which  plaintiffs  rendered. 

The  conclusion,  therefore.  Is  that  the 
county  court  had  the  power,  acting  for 
the  township,  to  employ  plaintiffs. 

Since  there  is  no  statute  directing 
generally  that  the  prosecuting  attorney 
shall  act  for  the  township  in  counties 
under  township  organization,  it  is  our 
conclusion  that  it  was  not  the  official 
duty  of  the  prosecuting  attorney  to 
render  the  services  which  plaintiffs 
rendered.” 

We  find  that  nowhere  in  the  statute  is  it  stated 
that  a prosecuting  attorney  shall  represent  a school 
district. 

CONCLUSION. 

Since  the  school  district  is  authorized  to  employ 
and  pay  its  own  counsel,  and  since  there  is  no  statute 
directing  generally  that  the  prosecuting  attorney  shall 
represent  the  school  district,  it  is  our  conclusion  that 
it  Is  not  his  official  duty  to  render  official  services 
to  school  districts  and  represent  them  in  litigation. 


As  to  the  limitations  on  the  time  for  bringing  an 
action  against  a treasurer  for  recovering  money  which  is 
alleged  to  have  been  wrongfully  paid  out  by  him,  we  think 
Sections  860  and  863,  R.  S.  Missouri,  1929,  apply.  These 
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sections  read  as  follows  (Section  860) t 

"Civil  actions,  other  than  those  for 
the  recovery  of  real  property,  can 
only  be  commenced  within  the  periods 
prescribed  in  the  following  sections, 
after  the  causes  of  action  shall  have 
accrued:  #■*##***■»" 

Section  863  provides  as  follows: 

"Within  three  years:  First,  an  action 
against  a sheriff,  coroner  or  other 
officer,  upon  a liability  incurred  by 
the  doing  of  an  act  in  his  official 
capacity  and  in  virtue  of  his  office, 
or  by  the  omission  of  an  official 
duty.  Including  the  non-payment  of 
money  collected  upon  an  execution 
or  otherwise;  second,  enaction  upon 
a statute  for  a penalty  or  forfeiture, 
where  the  action  is  given  to  the  party 
aggrieved,  or  to  such  party  and  the 
state." 

In  the  case  of  Schaeffer  v.  Bemero,  11  Mo.  App. 
562,  the  court  held  that  the  cause  of  action  against  an 
officer  for  failure  to  pay  money  wrongfully  retained  does 
not  accrue  so  as  to  set  in  motion  the  statute  of  11ml- 
tations  until  there  has  been  a demand  of  payment  or  a 
return  or  a report  of  the  officer  showing  such  money  has 
been  paid. 

In  the  case  which  you  have  submitted  the  date  the 
treasurer  made  his  report  showing  that  he  paid  the  moneys 
out,  which  you  claim  were  illegally  paid,  to  uld  be  the 
date  on  which  the  statutes  begin  to  run  and  would  be  in 
effect  for  three  years  from  that  period. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  an  action  against  a county  treasurer  for  wrongfully 
paying  out  school  moneys  should  be  brought  within  three 
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years  from  the  date  the  treasurer  makes  his  report  shov- 
ing that  such  moneys  have  been  paid  out  by  him. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


c6vm  a.  mm 

(Acting)  Attorney  General 
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TAXATION: 


County  assessor  should  file  individual 
tax  lists  with  the  county  clerk  after 
making  up  his  land  and  personal  property 
books . 


March  3,  1939 


Mr.  Shap  R.  hunter,  Jr. 
assessor, Hew  1 adrid  County 
Hew  Madrid,  hi s a our i 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  February  24th,  1939,  which  reads  in  part 
as  follows : 


"I  have  always  been  under  the  impression 
that  all  the  Assessor  turned  over  to  the  County 
Court  was  the  Assessment  Books  alter  they  Y^ere 
completed  and  an  abstract  of  the  Books  togeth- 
er with  an  affidavit  that  the  books  are  cor- 
rect as  far  as  the  Assessor  is  able  to  ascer- 
tain, ana  that  this  must  be  done  before  the 
20th  day  of  January  of  each  year.  I have 
complied  Y/ith  the  Law  in  that  respect.  Now 
the  County  Court  claims  I have  to  submit  to 
them  the  assessment  lists  v/ith  Real  Estate 
and  Personal  Property  set  forth  together  with 
the  Valuation  of  the  Real  Estate  all  on  one 
list.  They  claim  the  new  Law  passed  by  the 
Legislature  in  1937  requires  me  to  ao  this 
and  also  gives  them  the  right  to  audit  the 
Assessment  lists. 

"I  have  made  all  the  assessment  lists 
according  to  my  instructions  with  the  ex- 
ception that  I have  not  placed  Real  Estate 
ana  personal  Prop.^ty  on  the  same  blank.  I 
have  also  made  all  iTon  Resident  lists  ac- 
cording to  the  instructions  we  have  always 
followed. 

"This  new  Law  was  submitted  by  the  County 
assessors  Association  and  they  had  it  passed 
because  as  I understand  the  Supreme  Court 
held  if  the  word  Real  Estate  was  not  Inserted 
in  the  Law  we  would  not  be  allowed  fees  for 
taking  the  Non  Resident  lists.  The  Association 
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pushed  and  had  this  hill  passed. 

"Section  9800  General  Revenue  Law  com- 
piled by  The  State  Auditor  says  the  Assess- 
ment list  of  Taxable  Property  whether  made 
by  the  Tax  Payer  or  the  assessor  is  onlv  a 
memorandum  for  the  personal  use  of  the  assess- 
or in  making  up  the  Assessment  Books  and  are 
not  required  to  be  turned  ovei  to  the  County 
Court*  State  vs*  ^arr  178  Mo  229  77  SW  543. 

If  this  is  correct  I have  complied  with  the 
Law  and  would  like  to  have  your  Opinion* " 

Section  9756  R.  S*  Missouri,  1929,  was  repealed 
by  the  Session  Laws  of  1937,  page  570  and  a new  section 
re-enacted  with  the  same  number  as  set  out  in  the  Re- 
vised Statutes  of  Missouri,  1929.  The  only  difference 
being,  in  tho  re-enactment  real  estate  is  included  on 
the  blanks  as  furnished  by  the  county  clerk  to  the  county 
assessor.  The  date  of  the  assessment  of  course  is  changed 
and  several  items  of  property  have  been  excluded  which 
are  not  in  use  at  the  present  time,  such  as  hacks,  carr- 
iages, etc.  It  will  be  noticed  in  this  section  that  the 
first  subject  matter  covered  by  the  assessment  list  is 
a list  of  all  the  real  estate  and  its  value  which  should 
be  listed  and  assessed  on  the  first  day  of  June,  1937. 
Under  this  section  the  real  estate  should  be  listed  on 
the  assessment  list  and  then  be  followed  by  a list  of 
the  personal  property  as  set  out  in  said  section. 

In  checking  the  case  of  State  v.  Carr,  178  Mo., 
229,  as  set  out  in  your  request,  we  find  that  the  cou^t 
in  that  case  only  held  that  the  list  is  a memoranda  for 
the  use  of  the  county  assessor  and  is  secondary  evidence 
for  the  reason  that  the  property  books  as  made  out  from 
the  list  are  the  primary  and  best  evidence.  This  case 
does 'not  hold  that  the  county  assessor  is  not  required 
to  turn  the  list  over  to  the  county  court* 

Section  9759  R*  S*  Missouri,  1929,  which  has  not 
been  repealed  and  has  been  in  effect  for  many  years, 
reads  as  follows: 

<-  * "The  list  and  oath  required  by  this 
section  shall  be  by  the  assessor,  after  he 
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has  completed  his  assessor's  books, 
filed  in  the  office  of  the  county  clerk, 
and  by  him,  after  entering  the  filing 
of  the  same  thereon,  be  preserved  and 
safely  kept.  The  courts  having  criminal 
Jurisdiction  shall,  at  each  term,  give 
this  section  in  charge  of  the  ; rand  Jury, 
who  shall  have  authority  to  examine  such 
lists,  with  a view  of  inquiring  into  the 
correctness  of  such  lists;  and  no  such 
list  shall  be  altered,  changed  or  amended 
after  it  _is  filed  with  fie  county  clerk, 
exceptTy  order  of  the  county  court;  and 
any  person  who  sEall  alter,  change  or  amend 
any  such  list  without  such  order  shall, 
upon  conviction,  be  fined  not  less  than 
ten  nor  more  than  one  hundred  dollars; 
and  every  county  clerk  or  deputy  county 
clerk  who  shall  knowingly  permit  any  such 
list  to  be  altered,  changed  or  amended 
without  such  order,  shall  forfeit  one  hun- 
dred dolla.  s,  to  be  recovered  by  suit  upon 
his  official  bond." 

It  will  be  noticed  by  this  section  that  the 
list  and  oath  required  by  the  section  shall  be  filed 
in  the  office  of  the  co\mty  clerk  after  the  county 
assessor  has  made  up  his  books  and  the  county  clerk 
is  responsible  for  the  preservation  and  safety  of  the 
lists. 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  the  lists  as  set  out 
in  section  9756  should  cover  the  real  estate  and  the 
personal  property  as  set  out  in  said  section  upon  one 
list  from  each  and  every  tax  payer  and  reading  other 
sectio-  s in  reference  to  duties  of  the  county  assessor 
when  the  tax  payer  does  not  furnish  a proper  ligt  it 
becomes  the  duty  of  the  county  assessor  to  make  out  a 
proper  list.  Each  list  should  contain  real  estate  as 
well  as  personal  property. 
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It  Ib  also  the  opinion  of  this  department 
that  after  the  county  assessor  has  made  up  the  regular 
land  and  personal  property  books  from  the  lists  as  turned 
in  by  the  tax  payer,  or  as  made  up  by  the  county  assess- 
or, then  the  lists  should  be  filed  with  the  county  clerk* 


Respectfully  submitted. 


W*  J.  BURKE 

Assistant  Attorney  General 


WJBjRW 

APPROVED: 

(Acting)  Attorney  General. 


SHERIFF:  Sheriff  of  Franklin  County  can  appoint  a deputy 

approved  by  the  judge  of  the  circuit  court  and 
pay  the  deputy  out  of  his  own  fees,  but  the  county 
court  cannot  allow  the  deputy  a salary* 
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i onorable  T> eodore  i . Hukriede 
irosecuting  attorney 
iranklin  County 
Union,  Missouri 


c\ 
y v 


Lear  Sir: 


This  is  to  acknowledge  your  letter  of  Larch 
6,  1939,  requesting  an  opinion  of  this  Department*  Your 
letter  reads  as  follows: 

"The  sheriff  of  Franklin  County 
desires  an  opinion  as  to  whether 
or  not  the  County  Court  can  under 
the  law  allow  and  pay  a salary  for 
a deputy  to  take  care  of  the  work 
in  the  Sheriff* s office* 

"In  this  County  there  is  a great 
deal  of  work,  both  civil  and  crimi- 
nal, and  it  i s practically  impossible 
for  the  Lheriff  himself  to  take  care 
of  his  office  duties  anu  serve  legal 
process*" 

The  population  of  Franklin  County  according  to 
the  last  Decennial  Census  of  1930,  was  30,519.  In  view 
of  that  population  the  Sheriff  of  rranklin  County  does  not 
come  within  the  bracket  which  calls  for  a salary,  but  must 
depend  upon  fees  solely.  The  fees  under  civil  procedure 
are  set  out  in  Section  11789,  R*  o*  l.o*  1929*  The  fees 
under  criminal  procedure  are  set  out  in  section  11791,  K.o. 
i'-o  • , 1929* 
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bection  11513,  K.  5.  mo.  1929,  reads  aa  follows: 

"any  sheriff  may  appoint  one  or 
more  deputies,  with  the  approba- 
tion of  the  judge  of  the  circuit 
court;  and  every  such  appointment, 
v/ith  the  oath  of  office  indorsed 
thereon,  shall  be  filed  In  the 
office  of  the  clerk  of  the  circuit 
court  of  the  county*” 

section  11514,  h.  o*  Mo.,  1929,  reads  as  follcv/s: 

”^very  deputy  sheriff  shall  possess 
all  the  powers  ana  may  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff*” 

Lnder  the  tv/o  above  sections,  Sections  11513  and 
11514,  any  sheriff  may  appoint  one  or  more  deputies  to  be 
approved  by  the  judge  of  the  circuit  court  anu  every  deputy 
shall  possess  all  the  powers  anc.  perform  the  duties  per- 
formed by  the  sheriff*  ~ince  the  sheriff  of  lranklin  Comity 
is  on  a fee  basis,  so  also  must  the  deputy  sheriff  be  paid 
out  of  fees  collected  by  the  sheriff* 

In  the  case  of  Scott  v.  ihdicott,  38  S*  V;*  (2d) 

67,  the  court  held: 

"There  can  be  no  doubt  that  a deputy 
sheriff  appointed  by  the  sheriff  as 
provided  by  Section  11513,  R.  S.  Mo. 

1929,  is  a public  officer.  State 
ex  rel.  v/alker  v.  Buss,  135  Mo.  325, 

36  S.  W.  636,  33  L.  R,  A.  616.  That 
being  true,  he  is  subject  to  the 
same  general  limitations  as  any  other 
public  officer  in  the  matter  of 
salary  and  fees.  There  is  no  pro- 
vision in  the  law  providing  a salary 
for  deputy  sheriffs  in  counties  such 
as  Ozark  County.  *■  a 
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Lnder  section  11516 , hevised  -tatutes  of  ids- 
souri,  1929,  in  case  of  an  emergency  the  sheriff  may  appoint 
deputy  sheriffs  v/ithout  permission  from  the  judge  of  the 
circuit  court,  and  their  salary  shall  be  ,,-2.00  per  day. 

This  section  reads  as  follows: 

"ii.'very  sheriff  shall  be  a conser- 
vator of  the  peace  within  his 
county,  and  shall  cause  all  offend- 
ers against  law,  in  his  view,  to 
enter  Into  recognizance,  with  secur- 
ity, to  keep  the  peace  and  to  appear 
at  the  next  term  of  the  circuit  court 
of  the  county,  and  to  commit  to  jail 
in  case  of  failure  to  give  such  re- 
cognizance. In  any  emergency  the 
sheriff  shall  appoint  sworn  deputies, 
who  shall  be  residents  of  the  county, 
possessing  all  the  qualifications 
of  sheriff.  ,mch  Deputies  shall 
serve  not  exceeding  thirty  days,  and 
shall  possess  all  the  powers  and 
perforin  all  the  duties  of  deputy 
sheriffs,  with  like  responsibilities, 
and  for  their  services  shall  receive 
two  dollars  per  day,  to  be  paid  out 
of  the  county  treasury." 

Lnder  iection  11789,  It.  «.  mo.  1929,  the  fee  of 
the  deputy  sheriff  for  attending  each  court  of  record  or 
criminal  court  and  for  each  deputy  actually  employed  in 
attendance  upon  such  court  (the  number  of  such  deputies 
not  to  exceed  three  per  day),  shall  be  ,,-3.00  per  day.  bear- 
ing in  mind  section  11513,  as  above  set  out,  this  deputy 
who  attends  court  must  be  approved  by  the  judge  of  the 
circuit  court.  In  view  of  the  fact  that  Franklin  bounty 
only  has  a population  of  30,519,  the  sheriff  of  this  county 
is  only  allowed  fees  as  set  out  In  Sections  11789  and 
11791,  supra. 
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Conclusion. 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  sheriff  of  franklin  County  may 
appoint  a deputy  sheriff,  who  is  to  be  approved  by  the 
jua  e of  the  circuit  court  but  must  be  paid  out  of  the  fees 
allowed  the  aneriff  In  accordance  with  the  holding  of  ^cott 
v.  -ndicott,  supra,  and  the  county  court  cannot  under  the 
law  allow  ana  pay  a salary  for  a deputy  to  take  care  of  the 
work  in  the  sheriff’s  office. 


Respectfully  submitted. 


V . J.  BUKK12 

Assistant  Attorney-Ceneral 

afFROVED: 


J.  W.  BUFFINGTON 
(acting)  Attorney-General 
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DEPUTY  HEALTH  COMMISSIONER:  Appointment  for  one  year;  general 

duties . 


March  15,  1939 


Mr.  W.  R.  J.  Hughes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 


Dear  Sir: 


We  iiave  your  request  1 or  an  opinion,  which  in  part 
Is  as  follows : 


"a,  Is  the  Deputy  Health  Commis- 
sioner in  this  county  ex-of'icio  the 
County  Doctor  who  must  be  used  in  all 
cases  of  ministering  to  the  medical 
needs  of  the  poor? 

b.  Section  9026  R.  S.  1929,  which  was 
passed  in  May  1919,  provides  that  at 
the  first  February  term,  that  is,  1920, 
a Deputy  Health  Commissioner  Is  to  be 
appointed  for  three  years.  In  this 
county,  the  court  appointed  each  year, 
so  the  court  record  shows.  The  last 
appointment  -cue  made  last  February 
appointing  Doctor  J.  H.  Martin  to  serve 
as  such  for  one  year.  Could  the  County 
Court  rely  on  that  time  designation  and 
appoint  another  person  at  this  February 
term,  even  though  the  Statute  seta  out 
that  the  appointment  should  be  for 
three  years?" 


The  duties  of  the  jueputy  Health  Commissioner  are 
set  out  in  Section  9027  Ii.  S.  ho.  1929,  and  are  principally 
concerned  with  the  enforcement  of  the  "rules  and  regulations" 


Mr.  W.  K.  J.  Hu^es 


-2' 


March  lb,  lc39 


of  the  State  Board  of  Health.  Some  of  these  duties  relate 
to  the  "quality  of  water"  furnished  to  the  public.  Section 
9031,  R.  S.  1929,  to  prevent  the  spread  of  Infectious  or 
contagious  diseases.  Section  9036,  R.  S.  1929.  We  are 
unable  to  find  any  requirement  that  the  Deputy  Health  Com- 
missioner shall  render  all  medical  services  to  the  poor. 

It  is  the  duty  of  the  county  court  to  support  poor  persons. 
Including  those  who  are  sick  and  in  need  of  medical  treat- 
ment as  set  out  in  Sections  12960  and  12961,  R.  S.  Mo. 

1929.  It  is,  therefore,  the  opinion  of  this  office  that 
the  Deputy  Health  Commissioner  may,  or  may  not,  render 
medical  services  to  the  poor,  depending  upon  the  orders 
or  approval  of  the  county  court.  The  county  court  may 
employ  any  reputable  physician  to  render  medical  services. 

With  reference  to  the  second  proposition  in  your 
letter,  there  is  no  authority  now  for  the  employment  of 
a Deputy  Health  Commissioner  for  more  than  a one  year 
term.  Section  9026  R.  S.  1929  has  been  repealed.  Daws  of 
1933,  page  271,  and  the  appointment  under  the  new  law  is 
limited  to  a term  of  one  year. 


Respectfully  submitted, 

FRANKLIN  ID  I u..  AG  AN 

Assistant  Attorney  General 

APPROVED* 


r.  BTtn rat 

(Acting)  Attorney  General 
FDR  *RT 


RECORDER  INDEXING  CONTRACTS:  The  party  extending  a loan 

agreement  should  he  listed 
as  grantor  in  the  index  of 
deeds . 


April  5,  1939  ^ 

T 


Mr#  D.  J.  Hudnall 
Recorder  of  Deeds 
Scotland  County 
Memphis,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date 
wherein  you  request  an  opinion  from  this  depart- 
ment as  to  the.  manner  of  indexing  an  extension 
agreement.  Your  inquiry  goes  directly  to  the 
question  of  who  is  the  grantor  and  who  is  the 
grantee  in  such  agreement.  It  appears  from  the 
agreement  which  you  have  set  out  in  your  inquiry 
that  the  Connecticut  Mutual  Life  Insurance  Company, 
on  a Missouri  Extension  Agreement  form,  nas  con- 
tracted to  extend  the  time  for  the  payment  of  a 
certain  obligation  which  Is  secured  by  a mortgage 
of  record  in  your  county.  We  do  not  find  any 
Missouri  authority  on  the  question  you  submitted, 
but  in  volume  28  C.  J. , at  page  822,  we  find  the 
word  "grantor"  defined  as  "a  person  who  gives, 
bestows  or  concedes  a thing,  one  who  makes  a grant, 

* * * "•  In  this  extension  agreement  form  which 
you  have  submitted,  it  appears  that  the  Connecticut 
Mutual  Life  Insurance  Company  is  the  party  who  is 
agreeing  that  the  time  for  the  payment  of  the  obli- 
gation described  in  the  agreement  may  be  extended. 

In  other  words,  the  company  Is  the  one  who  is  grant- 
ing an  extension  of  time,  that  being  the  case,  it 
would  be  considered  the  grantor  in  this  Instrument. 


CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of 
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this  department  that  the  extension  agreement  which 
you  have  described  in  your  request  should  be  indexed 
as  follows: 

"The  Connecticut  Mutual  Life  Insurance 
Company,  grantor,  and  John  Doe,  grantee." 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


J7T."  TAYLOR 

(Acting)  Attorney  General 


TWBlKW 


CRIMINAL  COSTS: 


Method  of  providing  fee  bill  and  pay- 
ment  of  coats  in  misdemeanor  cases. 


May  11 , 1939 


Honorable  Harold  S*  Hutchison 
Prosecuting  Attorney 
Maries  County 
Vienna , Missouri 

Dear  Sir* 


We  acknowleage  your  request  for  an  opinion,  dated 
May  4,  1939,  which  roads  as  follows: 


MI  would  like  to  have  your  opinion 
in  the  matter  in  which  the  facts  are 
substantiated  as  follows* 

"In  January  of  this  year,  there  was 
an  information  filed  before  Robert 
C*  Terrill,  Justice  of  the  Peace  of 
Jefferson  Township,  in  which  State  of 
Missouri  was  plaintiff  and  J*  R.  May 
was  defendant  charged  with  stealing 
chickens  in  the  day  time,  the  value 
of  which  was  less  than  Thirty  Dollars 
( ^30 #00);  that  the  same  came  on  for 
trial  January  7,  1939,  before  the 
above  named  Robert  C*  Terrill,  Justice 
of  the  Peace,  at  which  trial  the  defend- 
ant was  acquitted*  That  sometime  after 
the  trial  and  before  January  13th,  the 
said  Robert  C*  Terrill,  Justice  of  the 
Peace  submitted  a cost  bill  to  the 
County  Clerk  of  Maries  County  in  the 
amount  of  Seventy  Eight  Dollars  and 
Ninety  Five  Cents  (^78*95),  part  of 
which  was  not  itemised*  That  on  Jan- 
uary loth,  the  said  Justice  of  the 
Peace  submit tea  some  additional  costs 
and  in  his  letter  atutec  he  had  not  spe- 
cified what  some  of  the  costs  was  for 
out  would  sunmlt  a regular  transcript 
if  the  County  Clerk  thought  it  necessary. 
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That  on  February  10th,  without  ever 
submitting  said  cost  bill  to  the  Pro- 
secuting Attorney  for  inspection  and 
without  his  knowledge  that  the  same 
had  been  filed,  the  County  Court  paid 
by  warrant  to  Robert  C*  Terrill  the 
amount  of  Eighty  Dollars  and  Sixty 
Five  Cents  (^80*65)  "As  fees  in  the 
Kay  case*"  That  the  Justice  of  the 
Peace  paid  the  sheriff  of  Maries  County 
his  fees  and  has  converted  the  rest  of 
the  amount  to  his  own  use  and  has  failed 
and  refused  to  pay  the  Jurors,  witnesses 
and  constable  fees  in  the  above  cause* 

"I  would  like  your  opinion  first,  whether 
or  not  the  Justice  of  the  Peace  violated 
Section  4086  of  the  Revised  Statutes  of 
1929*  Second,  if  not,  whether  or  not  he 
violated  any  other  criminal  statute* 
Third,  whether  or  not  the  County  Court 
under  that  set  of  facts  violated  Section 
5845*  Fourth,  whether  or  not  the  County 
Court  would  be  individually  liable  to 
pay  the  jurors,  witnesses  and  constable 
or  whether  the  County  would  be  liable* 

"The  Justice  is  uusolutely  insolvent," 


Section  5828  R.  S*  Llo#  1929  provides* 


"In  all  capital  cases,  and  those  In  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the  de- 
fendant is  acquitted,  the  costs  shall  be 
paid  by  the  state;  and  in  all  other  trials 
on  indictments  or  information,  if  the  de- 
fendant is  acquitted,  the  costs  ahall  be 
paid  by  the  county  in  which  the  indictment 
was  found  or  information  filed,  except  when 
the  prosecutor  shall  be  adjudged  to  pay  them 
or  it  shall  be  otherwise  provided  by  law*" 


Section  3851  R*  S*  Mo*  1929  provides  that  a Justice  of 
the  Peace  upon  issuing  a fee  bill  shall  certify  same  to  the 
Circuit  Clerk  and  reads: 
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"Whenever  the  state  or  covin ty  shall  be 
liable  under  the  provisions  of  this  article, 
or  any  other  law,  for  costs  Incurred  in 
any  examination  of  any  felony,  or  in  the 
trial  of  any  misdemeanor  before  any  Justice 
of  the  peace,  it  shall  be  the  duty  of  such 
Justice  to  make  out,  certify  and  return  to 
the  clerk  of  the  circuit  or  criminal  court 
of  the  county  a complete  fee  bill,  specify- 
ing eGch  item  of  service  and  the  fee  there- 
for, together  with  all  the  papers  and  docket 
entries  in  the  case;  and  it  shall  thereupon 
be  the  duty  of  such  clerk  to  make  out  a 
proper  fee  bill  of  such  costs,  which  shall 
be  properly  and  legally  chargeable  against 
the  state  or  county,  which  shall  be  examined 
by  the  prosecuting  attorney,  and  proceeded 
with  in  all  respects  as  a fee  bill  ma  e out 
for  costs  incurreu  hi  such  court  of  record,” 


Section  3844  H.  S,  Ho*  1929  provides  the  procedure  for 
the  Circuit  Clerk  when  certifying  fee  bills  to  the  State  Auditor 
in  felony  ca^es  and  reads: 


"bhen  a fee  bill  shall  be  certified  to  the 
state  auditor  for  payment,  the  certificate 
of  the  Judge  and  prosecuting  attorney  shall 
contain  a statement  of  the  following  facts: 
'ihat  they  have  strictly  examined  the  bill  of 
costs}  that  the  defendant  was  convicted  or 
acquitted,  and  if  convicted,  the  nature  and 
extent  of  punishment  assessed,  or  the  cause 
continued  generally,  as  the  ease  may  be; 
that  the  offense  charged  is  a capital  one, 
or  punishable  solely  by  imprisonment  in  the 
penitentiary,  as  the  case  may  be,  that  the 
services  were  rendered  for  which  charges 
are  made,  and  that  the  fees  charged  are  ex- 
pressly authorised  by  law,  and  that  they 
are  properly  taxed  a ainst  the  proper  party, 
and  that  the  fees  of  no  more  than  three  wit- 
nesses to  prove  any  one  fact  are  allowed. 

In  cases  in  which  the  defendant  is  convicted, 
the  Judge  and  prosecuting  attorney  shall 
certify,  in  addition  to  the  foregoing  facts, 
that  the  defendant  is  insolvent,  and  that  no 
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costs  charged  in  the  fee  bill,  fees  for 
ooaru  excepteu,  were  incurred  on  the  part 
of  the  defendant *M 


Section  584b  R.  S.  Ho.  1929  provides  the  procedure  for 
Circu.  t Clerks  when  certifying  fee  bills  to  the  County  Court  in 
misdemeanor  case::,  that  they  be  in  the  same  form  and  substance 
as  felony  cases,  and  reads* 


"Each  and  every  bill  of  costs  presented 
to  any  county  court  for  allowance  shall 
be  examined  and  certified  to  by  the  Judge 
and  prosecuting  attorney  in  the  same  man- 
ner, all  necessary  charges  excepted,  as 
provided  for  certifying  bills  of  costs 
to  the  state  auditor  for  payment;  and  any 
county  Judge  who  shall  pay,  or  vote  to 
pay,  any  cost  incurred  in  any  criminal 
case  or  proceeding,  unless  the  same  is 
so  certified  to,  shall  be  adjudged  guilty 
of  a misdemeanor." 


Section  3853  R.  S.  Mo.  1929  provides* 


"All  criminal  cost  fee  bills  shall  be  cer- 
tified for  payment  as  hereinbefore  provided, 
and  in  addition  thereto  the  circuit  clei’ks 
of  each  county  and  clerks  of  all  criminal 
courts  shall  make  copies  of  all  original  fee 
bills  certified  to  the  state  auditor  for 
payment,  and  shall  file  the  same  with  the 
treasurers  of  their  respective  counties, 
and  the  city  of  St.  Louis,  at  the  time  of 
transmitting  the  original  for  payment,  and 
when  certified  to  the  state  auditor  for 
payment,  he  shall  draw  his  warrant  on  the 
state  treasurer  and  transmit  the  same  to 
the  treasurer  of  the  county  from  whence  the 
bill  originated,  or  the  city  of  St.  Louis, 
and  when  any  criminal  cost  fee  bill  shall 
be  certified  to  the  county  coupt,  or  the 
au^it-or  of  the  city  of  St.  Louie,  for  pay- 
ment, the  county  clerk,  or  the  auditor  of 
the  city  of  St.  Louis,  shall,  when  the  same 
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is  allowed,  draw  a warrant  on  the  county 
treasurer,  or  the  treasurer  of  the  city 
of  St,  Louis,  in  parent  thereof,  and  de- 
liver the  same  to  the  county  treasurer,  or 
to  the  treasurer  of  the  city  of  St,  Louis, 
together  with  a list  of  the  names  of  the 
various  parties  to  whom  the  fees  are  due, 
stating  the  amount  due  each  person.  The 
treasurers,  on  receipt  of  any  such  war  ants 
and  fee  bills,  shall  record  the  feo  bills 
in  a well-bound  book,  arranged  with  appro- 
priate headings,  so  £hut  the  same  shall 
correspond,  as  near  as  may  be,  with  the 
accounts  ro^uirev  to  be  kept  by  other  offi- 
cers i i section  11822,  H,  S,  1929," 


Section  5854  R,  S,  Mo,  1929  provides! 


"The  county  trea  urers  shall  pay  out  of  all 
such  fees  to  the  proper  owners  as  the  same 
may  be  called  for:  Provided,  thut  before 
any  such  fees  shall  be  pah  the  party  to 
whom  the  same  is  due  shall  furnish  satis- 
factory evidence  to  the  treasurer  that  he 
or  she,  as  the  case  may  oe,  is  not  at  the 
time  indebted  to  the  state  or  county,  on 
account  of  delinquent  back  taxes,  or  is 
indebted  to  the  state  or  county  on  aocount 
of  any  fine,  penalty,  forfeitures  or  for- 
feited recognizances,  or  costs  for  a vio- 
lation of  any  criminal  statute  of  this 
state,  or  for  contempt  of  any  court,  no 
matter  if  the  same  shall  have  been  paid  by 
oath  of  insolvency  as  provided  by  lawj  or 
is  indebted  to  the  state  or  any  county  on 
account  of  any  funds  coming  to  his  hands 
by  reason  of  any  public  office:  Provided 
further,  that  after  deducting  the  amount 
of  tiae  indebtedness  of  the  claimant,  if 
any,  on  account  of  any  or  all  of  the  various 
causes  hereinbefore  enumerated,  the  treasurer 
siiall  pay  him  the  balance,  iving  duplicate 
receipts  lor  the  separate  amounts  paid,  one 
of  which  siiall  be  Hied  with  the  county 
clerk,  v/ho  shall  charge  the  treasurer  with 
the  same,  but  if  the  indebtedness  of  the 
claimant  equals  or  exceeds  the  amount  of 
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his  fees,  the  treasurer  shall  give  him 
credit  for  the  amount  of  his  fees,  stat- 
ing on  v.'hat  account,  and  shall  make  dupli- 
cate receipts  for  the  same,  one  of  which 
he  shall  deliver  to  the  claimant  and  the 
other  he  shall  file  with  the  county  clerk, 
wiio  shall  charge  the  treasurer  with  all 
suoh  receipts,  and  in  his  regular  settle- 
ments with  the  county  court  the  treasurer 
shall  make  a full  and  complete  exhibit  of 
all  his  acts  and  doings  under  section  3853 
to  3858,  inclusive." 


In  the  case  of  State  ex  rel  vs*  Heege,  40  Mo.  Appeals 
650  l*c*  651  in  a mandamus  suit  aga. nst  county  judges  to  allow 
fees  in  speaking  of  a cost  bill  coming  up  from  a Justice  Court's 
misdemeanor  case,  thi3  court  said* 


"The  cost  bills  were  examined,  approved 
and.  certified  by  the  judge  of  the  circuit 
court,  unci  the  prose  cut  ing  attorney  of  the 
county.  **«■<*■*" 


Thus  we  see  th~t  even  in  misdemeanor  cases,  the  judges 
and  the  prosecuting  attorney  must  certify  the  cost  bills,  be 
also  see  that  county  judges  can  be  mandamuaed  to  pay  statutory 
fees  allowable  in  misdemeanor  cases* 

Section  3862  R.  S.  Mo.  1929  makes  it  a ilsdereanor  to 
knowingly  violate  the  above  statutes  and  reads: 


Every  judge,  pro eeou ting  attorney,  clerk  or 
justice  of  the  peace  who  shall  knowingly 
violate  any  provision  of  this  article,  shall 
be  deemed  guilty  of  a misdemeanor,  and  upon 
conviction  shall  be  fined  not  exceeding  one 
thousand  dollars* " 


On  the  question  of  whether  or  not  the  justice  violated 
Section  4086,  which  is  the  statute  under  the  general  criminal 
code  on  embezzlement  by  a public  officer,  in  the  case  of  State 
vs.  Bolin  110  Mo*  210  l.c*  211,  the  Supreme  Court  said: 
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"No  provision  of  the  statute  Is  pointed 
out,  or  found,  which  directs  or  authorises 
the  publie  school  r:x>ney  of  the  state  or 
county  to  be  placed  in  the  possession  or 
under  the  supervision,  care  or  control  of 
a Justice  of  the  peace  for  safe  keeping, 
disbursement,  transfer,  or  other  purpose, 
and  we  are  unable  to  see  how  he,  as  a 
public  officer,  can  be  guilty  of  embezzling 
funds  which  never  came  into  his  possession, 
under  any  authority  of  law,  by  virtue  of 
his  office*  If  he  had  no  right  to  the 
possession  or  control  of  this  public  money 
as  an  officer,  he  would  have  no  greater 
right  when  acting  merely  under  color  or 
pretense  of  office* 

"Vie  do  not/  think  the  language  of  the  statute, 
‘under  color  or  pretense ' of  an  office,  can 
be  construed  to  apply  to  an  officer,  who, 
having  in  fact,  no  right  to  the  custody  of 
public  money,  obtains  the  possession  of  it 
by  falsely  representing  that  he  is  entitled 
to  its  custody  by  virtue  of  his  office*  The 
statute  was  only  intended  to  make  one,  act- 
ing  officially,  under  color  of  office  only", 
equally  liable  for  the  misappropriation  of 
the  public  money  coming  into  his  possession 
b:.  virtuie  of  his  supposed  official  right 
to  receive  it,  as  he  would  have  been  had 
the  title  to  his  office  been  perfect** 


The  above  case  holds  that  there  was  no  official  em- 
bezeler.ent,  because  under  the  statute  defendant  Justice  of 
the  Peace  was  not  authorized  to  collect  the  fines;  Lonce, 
he  did  not  receive  the  said  fines  by  virtue  of  his  office* 
In  your  case  the  fees  likewise  were  not  payable  to  or  re- 
ceived by  the  justice  under  any  statutory  provision* 

As  to  civil  liability  of  officers  for  malfeasance,  we 
quote  from  Knox  County  ve*  Hunolt,  110  Mo*  67  l*c*  75: 


"**•**♦  The  use  of  the  fund  for  the  pay- 
ment of  ordinary  county  debts  was  an  act  in 
direct  violation  of  the  constitution  and  laws 
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creating  that  fund,  and  was,  therefore, 
nothing  short  of  malfeasance.  That  the 
judges  would  be  liable  in  a private  suit 
to  persons  especially  Injured  for  suoh  a 
violation  of  law  is  clear,  and  we  can  see 
no  reason  why  they  are  not  liable  to  the 
county," 


CONCLUSIOM 

I 

Answering  your  first1  question,  we  are  of  the  opinion 
under  the  facts  submitted  and  the  holding  in  the  Bolin  Case, 
supra,  that  the  justice  of  the  peace  did  not  violate  Section 
4086  R.  3.  ido.  1929. 

Answering  your  second  question,  we  are  of  the  opinion 
under  the  facte  submitted,  that  the  justice  of  the  peace  may 
be  prosecuted  for  violating  the  provisions  of  Section  3851, 
and  3852,  supra,  for  not  certifying  a fee  bill  to  the  Circuit 

Clerk. 

Answering  your  third  question,  we  are  of  the  opinion 
under  the  facts  submitted  that  any  judge  of  the  county  court 
who  voted  to  pay  this  fee  bill  without  requiring  the  certifi- 
cate of  the  Clrouit  Judge  and  Proaeouting  Attorney  violated 
Section  3845,  supra. 

Answering  your  fourth  question,  we  are  of  the  opinion 
under  the  facts  submitted  and  the  holding  in  the  Knox  County 
Case,  supra,  that  the  members  of  the  county  court  would  be 
personally  liable  to  the  county  for  replacement  of  suoh  portion 
of  the  money  paid  to  the  justice  of  the  peace  which  did  not 
actually  reaoh  the  parties  entitled  thereto.  We  would  not 
be  prepared  to  say  that  upon  the  facts  outlined  in  your  letter 
taa-  judges  of  the  county  court  would  be  personally  liable  to 
the  jurors,  witnesses,  and  counstables  for  payment  of  their 
respective  fees.  However,  if  the  jurors,  witnesses,  and  con- 
stables could  show  that  they  were  especially  Injured  by  the 
improper  payment  to  the  justice  of  the  peace,  the  judges  might 
be  personally  liable  to  them.  The  question  of  whether  these 
parties  were  especially  injured  is  a question  of  fact  whxeh 
would  involve  more  facts  than  are  outlined  in  your  letter, 

The  Heege  case  holds  ...hat  the  county  is  liable  for  these  fees 
wnen  a proper  fee  bill  is  presented.  We  do  not  think  that 
what  has  transpired  in  connection  with  ttieae  fees  has  dis- 
charged the  county's  liability,  and  therefore,  we  think  the 
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li- 
the county  is  still  liable  to  the  jurors,  witnesses,  and 
stables* 


Respectfully  submitted. 


WM.  ORR  SAWYERS 

Assistant  Attorney-General 


APPROVED I 


HaRTTT-M 

(Acting)  Attorney-General 


WOS/wv 


SCHOOLS 


County  courts  must  either  collect  the  amount 
of  a school  fund  mortgage  or  foreclose  such 
mortgage « 


May  16,  1939 


Mr.  Henry  B.  Hunt 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  vherein 
you  request  an  opinion  from  this  depart  ent  on  the  follow- 
facts  and  question: 

"Some  years  ago  Mrs . Emma  Walkup 
took  over  a school  loan  and  assumed 
the  payment  of  the  mortgage  relating 
thereto,  and  in  addition  to  said 
security,  she  gave  as  collateral 
security,  a deed  of  trust  on  her 
undivided  one-fourth  interest  in 
and  to  some  real  estate  lying  in 
the  southeast  part  of  this  county; 
her  said  undivided  interest  amounts 
to  about  thirty  acres  of  land,  which 
is  subject  to  a life  estate. 

"As  the  interest  has  mounted  on  this 
land,  the  County  Court  in  due  form 
of  law  gave  notice  of  foreclosure  on  the 
first  deed  of  trust.  Mrs.  Walkup  has 
come  forward  with  a proposition  that 
if  the  County  Court  will  release  the 
collateral  security  she  can  borrow 
• enough  money  on  hrr  undivided  interest 
in  said  land  to  pay  a year*s  interest 
amounting  to  $402.00.  The  County  Court 
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deems  that  they  can  get  more  benefit 
from  this  collateral  security  by  her 
proposed  method  than  to  foreclose  the 
same  In  due  time  and  trust  to  the 
amount  seoured  by  foreclosure  sale." 

Your  question  In  the  final  analysis  resolves 
itself  into  this— has  the  county  court  authority  to 
proceed  in  the  collection  of  school  moneys  in  any 
manner  other  than  that  provided  by  the  statutes? 

In  our  search  through  the  opinions  vritten 
by  this  department  we  find  that  the  office,  on 
August  24,  1938,  by  an  opinion  written  by  Honorable 
W.  J.  Burke,  Assistant  Attorney  General  to  Honorable 
Glen  W.  Huddleston,  Prosecuting  Attorney,  Oarroll  County, 
Carrollton,  Missouri,  covered  the  question  you  have  sub- 
mitted to  a certain  extent.  In  that  opinion  Mr.  Burke 
sets  out  the  powers  and  duties  of  the  county  court  with 
respect  to  county  school  funds  and  held  in  that  opinion 
that  the  county  court  was  not  authorised  under  the  Mis- 
souri statutes  to  compromise  or  extend  a loan  as  pro- 
vided under  the  Fraxiei^Lemke  Act.  We  are  enclosing 
a copy  of  this  opinion  for  your  information. 

While  we  think  Mr.  Burke's  opinion  fairly  covers 
the  question  which  you  have  submitted  we  note  another 
section  of  the  statutes  which  would  indloate  that  the 
county  court  must  follow  the  provisions  of  the  statutes 
as  to  collecting  the  amount  of  the  money  loaned  together 
with  interest  thereon  or  to  foreclose  the  loan,  that  is 
Section  9256,  H.  3.  Missouri  1929.  This  section  provides 
as  follows! 

"Whenever  any  property  heretofore 
or  hereafter  conveyed  in  trust  or 
moi^aged  to  secure  the  payment  of  a 
loan  of  school  funds  shall  be  ordered 
to  be  sold  under  the  provisions  of 
this  chapter,  or  by  virtue  of  any 
power  in  such  conveyance  in  trust 
or  mortgage  contained,  the  county 
court  having  the  ear^  and  management 
of  the  school  fund  or  funds  out  of 
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which  such  loan  was  made  may,  in  its 
discretion,  for  the  protection  of 
the  interest  of  the  schools,  beoome, 
through  its  agent  thereto  duly  author- 
ized, a bidder,  on  behalf  of  its 
county,  at  the  sale  of  such  property 
as  aforesaid,  and  may  purchase, take, 
hold  and  manage  for  said  county,  to 
the  use  of  the  township  out  of  the 
school  fund  of  wh:'  ch  such  loan  was 
mrde,  or  in  its  own  name  where  such 
loan  has  been  made  out  of  the  general 
school  funds,  the  property  it  may 
acquire  at  such  sale  aforesaid.  The 
county  court  of  any  county  holding 
property  acquired  as  aforesaid  may 
appoint  an  agent  to  take  charge  of, 
rent  out  or  lease  or  otherwise  manage 
the  same,  under  the  direction  of  said 
court;  but  as  soon  as  practicable, 
and  in  the  Judgment  of  said  court  ad- 
vantageous to  the  school  or  schools 
interested  therein,  such  property 
shall  be  resold  in  such  manner  and  on 
such  terms,  at  public  or  private  sale, 
as  said  court  may  deem  best  for  the 
interest  of  said  school  or  schools; 
and  the  money  realized  on  such  sale, 
after  the  payment  of  the  necessary 
expenses  thereof,  shall  beoome  part 
of  the  sahool  fund  out  of  which  the 
original  loan  was  made." 

It  will  be  noted  that  after  the  county  court  has 
repossessed  land  under  foreclosure  it  cannot  then  exer- 
cise its  Jurisdiction  with  respect  to  the  disposition 
of  such  lands.  In  other  words,  the  county  court  Is 
authorized  to  dispose  of  lands  which  it  has  bought  tin- 
der the  foreclosure  of  school  fund  mortgages  and  use 
its  Judgment  as  to  what  would  be  the  most  advantageous 
for  the  school  or  schools  interested  In  the  property. 

In  your  request  it  appears  that  the  security 
which  the  parties  wish  to  release  is  collateral  security. 
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We  assume  that  this  collateral  security  was  demanded 
and  given  in  accordance  with  the  provisions  of  Section 
9253,  R.  S.  Missouri  1929,  which  are  as  follows* 

"The  county  court  shall  have  power, 
from  time  to  time,  to  require 
additional  security  to  be  given  on 
said  bond  when  they,  in  their  judg- 
ment, deem  it  necessary  for  the  better 
preservation  of  the  fund#  If  such 
additional  security  be  not  given 
within  ten  days  after  an  order  to 
that  effect  shall  be  made  and  served 
on  the  principal  in  the  bond,  and 
in  all  oases  of  default  in  the  pay- 
ment of  interest,  the  court  shall 
proceed  to  enforce  payment  of  both 
principal  and  interest  by  writ,  or 
in  a summary  manner,  as  provided  In 
this  chapter#" 

Under  some  circumstances  an  individual  or  a body, 
other  than  the  county  court,  in  handling  school  funds, 
might  be  justified  and  authorized  in  releasing  collateral 
security,  but  the  Ml  sour 1 statutes  do  not  seem  to  make 
an  exception  to  the  rule  requiring  the  county  court  to 
either  collect  the  principal  and  interest  or  foreclose. 
Therefore,  we  think  the  same  rule  would  apply  to  the 
collateral  security  as  applies  to  the  principal  security. 

CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  only  course  for  the  county  court  to  follow 
in  handling  this  loan  is  to  either  oolleot  the  amount 
of  principal  and  interest  due  or  to  foreclose  the  loan 
and  the  collateral. 

Probably  the  proposition  which  has  been  submitted 
to  the  court  in  this  case  would  be  to  the  best  advantage 
of  the  school  fund,  but  as  said  in  Montgomery  County  v. 
Auchley,  cited  in  the  Burke  opinion  the  county  court 
must  follow  the  statute  regardless  of  whether  or  not 
to  do  otherwise  would  be  more  advantageous  to  the  funds 
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secured,  and  we  are  further  of  the  opinion  that  the 
only  time  that  the  county  court  may  exercise  Its  dis- 
cretion In  the  handling  of  this  school  fund  is  after 
it  has  foreclosed  the  school  loan  as  is  provided  by 
Section  9256,  supra. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


XT  grfXECgR 

(Acting)  Attorney  General 


TWBiDA 


LIQUOR:  Possession  only  of  illegal  intoxicating  liquors  con- 

stitutes a misdemeanor. 


September  27,  1939 


Eon.  Frank  Euffhlnes 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Lear  Sir: 


\.e  have  received  your  letter  of  September  2 
which  reads  as  follows: 


"Please  furnish  me  with  an  opinion 
as  to  the  most  severe  penalty  for 
possession  of  illegal  whiskey.  The 
whiskey  has  been  confiscated  (six- 
teen pints)  and  all  of  said  corn 
whiskey  had  been  put  in  legal 
abandoned  bottles." 


The  only  section  of  the  Intoxicating  Liquor  Laws 
dealing  directly  with  penalties  prescribed  for  possession 
and  possession  only  of  illegal  intoxicating  liquors  is 
contained  in  Section  8 of  the  Liquor  Laws,  Laws  of  yis- 
souri,  1957,  page  528.  This  section  reads  as  follows: 

"No  person  shall  possess  intoxica- 
ting liquor  within  the  State  of  Mis- 
souri unless  the  package  in  which 
such  intoxicating  liquor  is  contained 
and  from  which  it  Is  taken  for  con- 
sumption has,  while  containing  such 
intoxicating  liquor,  been  labeled  and 
sealed  with  the  official  seal  pre- 
scribed under  this  act  and  the  regu- 
lations made  hereunder;  provided  fur- 
ther, that  nothing  in  this  act  shall 
be  so  construed  as  to  prevent  the  nat- 
ural fermentation  of  fruit  Juices  in 
the  home  for  the  exclusive  use  of  the 
occupants  of  the  home  and  their  guests.” 
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The  foregoing  section  states  that  no  person  shall 
possess  intoxicating  liquor  unless  the  package  in  which  it 
is  contained  has  been  labeled  and  sealed  as  prescribed  by 
law.  Since  no  penalty  is  prescribed  in  Section  8,  supra. 
Section  43,  Laws  of  Missouri,  1935,  page  282,  becomes  ef- 
fective. Section  43  reads  a3  follows: 

"Any  person  violating  any  of  the  pro- 
visions of  this  Act,  except  where  some 
penalty  is  otherwise  provided,  shall 
upon  conviction  thereof  be  adjudged 
guilty  of  a misdemeanor  and  punished  by 
a fine  of  not  less  than  Fifty  (*50,00) 

Lollars,  nor  more  than  One  Thousand 
(£l,000.00)  hollars,  or  by  imprisonment 
in  the  county  jail  for  a term  not  ex- 
ceeding one  year,  or  by  both  such  fine 
and  Jail  sentence." 

Therefore,  as  to  the  possession  of  illegal  intox- 
icating liquor,  it  appears  that  this  is  a misdemeanor 
only  and  that  a fine  of  One  Thousand  hollars  (*1,000.00) 
and  imprisonment  in  the  county  Jail  for  one  year  is  the 
maximum  which  can  be  assessed. 

Since  you  do  not  give  us  any  of  the  details  of 
the  case  you  have  in  mind,  and  since  it  is  possible  that 
other  laws  might  have  been  violated  in  connection  with  an 
illegal  sale  or  the  stamp  laws,  we  are  taking  the  liberty 
of  quoting  other  sections  which  might  possibly  be  applicable. 

Section  21al  of  the  Liquor  Laws,  Laws  of  Missouri, 
1937,  page  531,  reads  in  part  as  follows: 

"(d)  Any  person  who  sells  to  any  per- 
son within  this  state  any  intoxicating 
liquors  mentioned  in  sub section  (a)  of 
this  section,  unless  the  same  be  con- 
tained in  & container  stamped  or  labeled 
as  provided  in  this  act,  shall  be  guilty 
of  a felony  and  shall  be  punished  by  im- 
prisonment in  the  state  penitentiary  for 
a term  of  not  less  than  two  years  nor 
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more  than  five  years,  or  by  Imprison- 
ment In  the  county  Jail  for  a term  of 
not  less  than  one  month  nor  more  than 
one  year,  or  by  a fine  of  not  less  than 
fifty  dollars  nor  more  than  one  thousand 
dollars,  or  by  both  such  fine  and  Im- 
prisonment* 

*■*#*»#*##****###■**»* 

" (g)  Any  person  who  shall  sell  In  this 
state  any  Intoxicating  liquor  without 
first  having  procured  a license  from  the 
Supervisor  of  Liquor  Control,  author- 
izing him  to  sell  such  intoxicating 
liquor  shall  be  deemed  guilty  of  a felony 
and  upon  conviction  shall  be  punished  by 
Imprisonment  in  the  penitentiary  for  a 
term  of  not  less  than  two  years  nor  more 
than  five  years,  or  by  imprisonment  In 
the  county  Jail,  for  a terra  of  not  less 
than  three  months  nor  more  than  one  year, 
or  by  a fine  of  not  less  than  one  hundred 
(£100,00)  dollars  nor  more  than  one 
thousand  (£1,000.00)  dollars,  or  by  both 
such  fine  and  imprisonment," 

Therefore,  if  a person  sells  unstamped  liquor, 
the  crime  is  a felony.  If  a person  sells  intoxicating 
liquor  without  being  licensed  to  do  so  by  the  Supervisor 
of  Liquor  Control,  this  likewise  constitutes  a felony. 

Section  30a,  Laws  of  Missouri,  1935,  page  277, 
reads  as  follows: 

"It  shall  be  unlawful  for  any  person  to 
open,  or  to  remove  therefrom  the  con- 
tents of,  any  bottle  or  other  container 
containing  intoxicating  liquor  without 
first  destroying  the  state  stamp  on  such 
container,  irovided,  that  it  shall  not 
be  unlawful  for  any  duly  licensed  brewer 
or  manufacturer  of  malt  liquor  to  refill 
with  malt  liquor  any  such  container 
originally  containing  malt  liquor.  Who- 
soever shall  violate  any  provisions  of 
this  section  with  intent  to  defraud  the 
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state  of  Its  revenue  shall  be  deemed  to  be 
guilty  of  a felony  and  shall  be  pun- 
ished by  imprisonment  in  the  state 
penitentiary  for  a term  of  not  less 
than  two  years  nor  more  than  five 
years,  or  by  imprisonment  in  the  county 
Jail  for  a term  of  not  less  than  one 
month  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  fifty  dollars 
nor  more  than  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.” 

Consequently,  if  the  person  should  have  attempted 
to  use  state  'stamps  on  a container  which  had  been  pre- 
viously filled  with  legal  liquor  and  properly  stamped, 
that  is,  if  an  attempt  is  made  to  re-use  stamps,  then  the 
crime  is  likewise  a felony, 

Section  36  of  the  Liquor  Laws,  Laws  of  Missouri, 
Extra  Session  1933-34,  page  90,  has  to  do  with  the  manu- 
facture or  use  of  labels  by  unauthorised  persona  and 
provides  that  the  same  shall  constitute  a felony.  Section 
56  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  to 
attempt  to  make  or  make,  to  attempt  to 
sell  or  sell,  to  attempt  to  use  or  use, 
any  of  the  certificates  or  labels,  or 
both,  provided  for  by  this  act,  or  11ml- 
tations  thereof,  or  have  in  his  possession 
any  counterfeit  plates  capable  of  being 
used  to  make  the  same,  except  such  per- 
sons as  by  law  are  allowed  to  make,  sell 
and  use  the  same?  and  any  person  so  of- 
fending shall  be  deemed  guilty  of  a felony 
and  upon  conviction  be  punished  by  im- 
prisonment in  the  penitentiary  for  a term 
not  to  exceed  five  years, " 

It  may  be  that  none  of  the  above  sections  ex- 
cept Section  8 will  be  of  any  benefit  to  you,  but  since 
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you  Included  few  facts  In  your  letter,  we  thought 
that  some  oi  the  laws  quoted  above  might  have  been  vio- 
lated. 


CONCLUSION. 


In  answer  to  the  specific  question  which  you 
ask,  that  is,  the  most  severe  penalty  for  possession  of 
illegal  whiskey,  we  wish  to  say  that  the  possession 
only  of  such  whiskey  constitutes  a misdemeanor.  The 
severest  penalty  that  can  be  given,  therefore,  is  a One 
Thousand  Dollar  ($1,000.00)  fine,  together  with  impris- 
onment in  the  county  jail  for  a term  of  one  year. 


Respectfully  submitted. 


J.F.  ALLEBACK 

Assistant  Attorney  General 


A PROVED  By* 


W.J.  BURKE 

(Acting)  Attorney  General 


JFAsVAC 


MISSOURI  STATE  SCHOOL  FOR  DEAF:  Not  liable  for  assessment  by  Fulton, 
Missouri,  for  benefits  derived  from  sewer  or  disposal  plant. 


February  18,  1939 


Mr.  Truman  L.  Ingle 
Superintendent 

Missouri  School  for  the  ^eaf 
Fulton,  Mii.oouri 


Lear  Mr . Ingle  * 


Vie  are  in  receipt  of  your  letter  of  February  9th,  as 

follows  I 


f,The  City  of  Fulton  has  Liade  a request 
which  places  me  in  a quandary.  I am 
writing  to  ask  if  you  will  give  me  an 
opinion  regarding  the  legality  of  our 
complying  with  it. 

In  explanation,  may  1 say  that  some  four 
or  five  years  ago,  the  City  built  a 
sewage  disposal  plant  for  which  bonds 
we  e authorised  at  an  election.  So  far, 
the  City  has  paid  off  the  indebtedness 
on  these  bonds  as  it  fell  due  and  has 
maintained  the  plant  without  levying 
the  tax  authorized  at  the  bond  election. 
However,  the  cost  of  maintenance  is  now 
more  than  was  anticipated,  and  it  is 
my  understanding  that  the  City  will  pro- 
bably not  be  able  to  carry  the  load  without 
making  this  taxation  which,  of  course, 
falls  on  all  property  owners  throughout 
the  City. 

Quoting  from  the  letter  in  which  the 
request  is  made  that  we  contribute  to- 
ward the  maintenance  of  this  plant,  I 
give  you  the  request  as  sent  to  us s 

’In  view  of  the  fact  that  the  City 
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finds  the  upkeep  of  the  Disposal 
Plant  to  be  so  much  greater  than  had 
been  anticipated  when  it  was  installed, 
we  are  asking  yuur  board  to  consider 
the  possibility  of  making  a permanent 
contribution  on  a monthly  basis.  We 
feel  that  your  institution  benefits 
largely  from  the  Disposal  Plant,  and 
we  are  sure  you  will  be  willing  to  do 
you r share,  within  your  jurisdiction, 
toward  m intaining  this  worthwhile 
project,  which  is  so  necessary  for 
the  health  of  all  concerned.  The 
operating  expense  since  the  plant 
was  Installed  has  averaged  0180.00 
per  month,  plus  approximately  $70.00 
per  month,  which  represents  the  elec- 
tric current  used  for  light  and  power 
at  the  Disposal  Plant  and  lift  stations. 
We  feel  that  with  some  aid  from  The 
School  for  the  i>eaf  and  The  State  Hos- 
pital the  City  should  be  able  to  re- 
tire the  remaining  $52,000.00  of  out- 
standing bonds,  and  the  interest  on 
same  when  due.' 

As  you  see  from  the  request,  the  statement 
is  made  * ...  that  with  some  aid  from  the 
School  for  the  Deaf  and  The  State  hospital 
the  City  should  be  able  to  rotire  the  re- 
maining *02,000.00  of  outstanding  bonds, 
ana  the  interest  on  same  when  aue1.  I 
infer  that  the  City  by  seeking  assistance 
from  us  is  attempting  to  remove  the  need 
of  levying  the  authorised  tax. 

May  I ask  that  you  give  me  an  opinion  as 
to  whether  or  not  this  is  a legal  respon- 
sibility of  the  Missouri  School  for  the 
Deaf  and  whether  or  not  we  can  legally 
pay  a portion  of  this  indebtedness.  In 
my  opinion,  we  should  keep  in  mind  the 
fact  that  a tax  levy  has  been  authorised 
and  that  while  this  school  does  benefit 
from  the  sewage  disposal  plant,  it  does 
not  do  so  any  more  than  any  property  owner 
within  the  city  li  its. 


Mr.  Truman  L.  Ingle 


—3— 


February  in,  1939 


Our  Board  of  Managers  holds  Its  regular 
monthly  meeting  cm  Tuesday,  February  21. 
If  it  is  possible  and  does  not  inconven- 
ience you  too  much,  I would  appreciate 
having  your  opinion  in  time  to  present 
the  matter  to  my  Board  at  this  regular 
meeting," 


Section  9686  R.  3,  Mo.  1929  provides  that: 


" *»  * the  Missouri  School  for  the 

oeaf  at  Fulton  shall  be  regarded,  classed 
and  conducted  wholly  as  educational  in- 
stitutions of  the  state." 


Section  9706  It,  3.  Mo,  1929  provides  for  the  control 
of  the  school  property: 


"The  board  of  managers  of  each  school 
shall  have  the  care  and  control  of  all 
the  property,  real  and  personal,  owned 
by  such  school,  and  the  title  to  all 
real  estate  or  personal  property  now 
owned  by  such  school,  or  by  the  state 
for  its  use,  or  that  may  hereafter  be 
purchased  by  or  donated  to  such  school 
shall  be  vested  in  such  board  of  mana- 
gers of  the  respective  schools,  for 
the  use  and  benefit  of  the  said  school. 
The  board  of  managers  of  either  school 
shall  not  sell  or  in  any  manner  dispose 
of  any  roal  estate  belonging  to  the 
school  without  on  act  of  the  general 
assembly  authorizing  such  sale  or  dis- 
posal of  such  real  estate.  The  boards 
of  managers  shall  provide  their  res- 
pective schools  with  an  official  seal." 


There  can  be  no  question  but  that  the  Missouri  School 
f or  t he  jueaf  is  a public  school  i or  a particular  class  of 
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children,  and  that  the  property  belonge  to  the  state,  for 
the  board  of  managers  of  said  school  has  no  authority  to 
dispose  of  Its  real  estate  "without  an  act  of  the  general 
as  embly  authorizing  such  sale  or  disposal  of  such  property. 

Section  6092  R,  S,  Mo.  1929  provides  which  cities 
or  towns  In  this  State  may  elect  to  become  cities  of  the 
third  class : 


"all  cities  onu  towns  in  this  state 
containing  three  thousand  and  less 
than  thirty  thousand  inhabitants, 
which  shall  elect  to  be  a city  of  the 
third  class,  shall  be  cities  of  the 
third  class." 


The  1930  decennial  census  reports  Pulton,  Missouri, 
as  containing  a population  of  6,106  people,  and  we  there- 
fore as siune  that  Fulton  Is  a city  of  the  third  class. 

Section  6872  R.  S.  Mo.  1 29  provides  that  cities 
of  the  third  class  may,  by  an  election  held  for  that  purpose, 
adopt  the  provisions  of  Sections  6872  to  6889,  inclusive,* 
have  pow >r  by  ordinance  to  provide  drains  and  sewers,  and  all 
necessary  plants  for  the  disposal  of  sewage. 

Section  6876  R*  S.  Mo.  1929  provides  that  "the  cost  of 
constructing  such  sewers  and  disposal  plants  shall  be  paid 
in  special  tax  bills,  as  hereinafter  provided,  against  all 
lands,  exclusive  of  highways,  streets  and  alleys,  embraced 
within  the  sewer  district  or  districts  In  or  for  which  the 
sewer  or  any  part  thereof  may  be  constructed," 

Section  6883  R.  S.  Mo.  1929  provides  that  the  whole 
cost  of  acquiring  the  use  of  the  drainage  or  water  course, 
and  of  the  ri^ht  of  way  i or  any  such  sewer,  including  the  land 
for  the  erection  and  maintenance  of  disposal  plants,  "snail 
constitute  a lien  on  all  the  lands  within  the  district  or 
districts,  exclusive  of  public  highways,  streets  and  alleys 
so  declared  to  be  deemed  benefited  In  proportion  to  the  area 
of  each  t ract,  and  shall  be  collected  by  special  tax." 


Section  6886  R.  S.  Mo. 


1929  provides  that  "the  cost 
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of  constructing  all  sewers,  including  the  erection  of  all 
necessary  disposal  plants,  in  or  for  any  district  or  dist- 
ricts as  aforesaid,  shall  be  paid  for  wholly  in  special  tax 
bills  against  the  lands  embraced  within  such  cil strict  or 
districts,  exclusive  of  public  highways,  streets  and  alleys, 
in  proportion  to  the  area  of  each  tract 

Article  10,  Section  6 of  the  i'issouri  Constitution, 
declares  what  property  Is  exempt  from,  taxations 


"Ihe  property,  real  and  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  Incorporated 
cities  or  towns,  or  within  one  mile  of 
the  limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns, 
to  the  extent  of  fire  acres,  with  the 
buildings  thereon,  may  be  exempted  from 
taxation,  when  the  same  are  used  exclu- 
sively for  religious  worship,  for  schools, 
or  for  purposes  purely  charitable;  also, 
such  property,  real  or  personal,  as  may 
be  used  exclusively  for  agricultural  or 
horticultural  societies i Provided, 

That  such  exemptions  shall  be  cnly  by 
general  law." 


Section  9743  K.  S.  o.  1929  pursuant  to  the  above  constitu- 
tional provision  states  In  parti 


"The  following  subjects  aVe  exempt  from 
taxation!  First,  all  persons  belong- 
ing to  the  army  of  the  United  States; 
second,  lands  and  lots,  public  buildings 
and  structures  with  their  furniture  and 
equipments , belonging  to  the  United 
States;  third,  lands  and  ether  property 
belonging  to  this  state; 


A question  similar  to  the  one  presented  in  this  case  was 
determined  by  the  court  in  the  case  of  Normandy  Consolidated 


I 
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School  District  v.  Wellston  Sewer  District  77  S.  W.  (2d) 
(Mo*  App)  477.  The  court  said* 


"In  this  Instance  the  specific  point 
of  Inquiry  is  whether  the  Legislature, 
in  the  enactment  of  the  sewer  law  in 
question,  saw  fit  to  make  the  property 
of  school  districts  amenable  to  the 
special  assessments  for  the  local  im- 
provements provided  for  therein;  such 
assessments  being  made  pursuant  to  a 
taxing  power  conferred  by  the  Legisla- 
ture upon  the  boards  of  supervisors 
charged  with  the  duty  of  administering 
the  affairs  of  the  sewer  districts 
organized  under  such  law* 


It  has  been  consistently  held  that 
neither  the  Constitution  (article  10, 
bee.  b.  Const*  Mo.)  nor  the  statute 
(section  9743,  II.  S*  1929  (ho*  St* 
ann*  bee.  97^3,  p.  7663),  both  of  which 
provide  for  the  exemption  of  certain 
kinds  of  property,  including  public 
property,  from  taxation,  purport  to 
refer  to  or  include  an  exemption  from 
special  assessments  for  local  improve- 
ments, and  that  it  is  therefore  within 


lr.prove- 
^ Eene- 


ments.  to  require  public  property  b< 
flted  by  the  Improvement  to  pay  its 
proport  Iona  te~"snare  of1  the  expense  there- 
of. City  of  Clinton  v,  Henry  County, 

TT6  Mo.  667,  22  S.  W.  494,  496,  37 
Am.  St.  hep.  416;  Thogmartln  v.  Nevada 
School  Diet.,  169  Mo.  App.  10,  176 
8.  W.  473. 


But  even  though  the  legislative  body  has 
the  unquestioned  power  to  require  public 
property  located  in  a benefit  district 
to  pay  5 ts  proportionate  share  of  the 
cost  of  the  benefit,  yet  the  rule  is 
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that  public  property,  which  la  made 
uae  of  as  an  Integral  part  of  govern- 
ment In  the  exerclee  of  a governmental 
function,  la  nevertheleaa  to  be  held 
ex  mpt  from  any  such  a pedal  assessment 
unless  In  the  enactment  of  the  law  the 
lav/maker  a have  manifested  a clear  legis- 
lative Intent  that  euch  public  property 
snail  be  subject  to  the  assessment.  This 
doctrine  traces  Its  ancestry  back  to  the 
ancient  common-law  principle  that  the 
crown  was  not  to  be  bound  by  any  statute, 
the  words  of  which  restrained  or  diminish- 
ed any  of  his  rights  or  Interests,  unless 
he  was  specially  named  therein;  and  the 
theory  of  the  modernised  restatement  of 
the  principle  la  that  to  require  public 
funds  to  be  paid  out  for  taxes  would 
necessarily  divert  such  funds  from  the 
true  public  uae  #ilch  they  are  otherwise 
designed  to  serve.  And  of  course,  if  a 
clear  expresalon  of  legislative  intent 
is  to  be  required  as  the  basis  for  the 
enforcement  of  special  tax  bills  against 
public  property  strictly  devoted  to  pub- 
lic use,  then  mere  general  language  in 
a statute  will  not  suffice  to  warrant- 
augh  assessment,  and  public  gropert^ 
will  not  be  held  lnpluded^wUhln  the 
scope  of  any  such  statute  unless  by  ex- 
press enactment  0£  clear  lm;  llcat  t 
City  of  Clinton  v.  Henry  County,  supra; 
City  of  Edina,  etc.,  v.  School  Diet., 
etc.,  supra;  City  of  St.  Louis  v.  Brown, 
155  Mo.  545,  56  S.  W.  298;  State  ex  rel. 
v.  School  dst.  of  Kansas  City,  supra; 
Thogmartin  v.  Nevada  School  id.st.,  supra." 


Now  as  together  the  Legislature’ s intent  to  1*  elude  state 
property  is  clearly  to  be  implied  from  the  all  inclusive  nature 
of  the  language  used  in  Section  6875,  supra,  "against  all  lands", 
and  Section  6883  Supra  "a  lien  on  all  the  lands  within  the  dis- 
trict or  districts,"  and  Section  6885  R.  S.  Mo.  1929  "against 
the  lands  embraced  within  such  districts." 

The  court  in  the  Normandy  Consolidated  School  District 
case  (l.c.  479)  in  holding  that  auch  general  language  may 
not  be  held  to  constitute  the  expression  of  a clear  intent 
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that  public  property  should  be  liable  to  the  tax  along  with 
all  private  property  aaldt 


"Now  In  the  case  at  bar  there  Is  no 
claim  that  the  Legislature  made  any 
express  mention  of  school  property 
as  being  subject  to  assessment  for  the 
special  taxes  provided  for  In  t he  law, 
but  what  the  sewer  district  does  In- 
sist Is  that  such  a legislative  intent 
Is  clearly  and  necessarily  to  be  Implied 
from  the  all-lnclualve  nature  of  the 
language  used.  Suffice  It  merely  to 
say  that  by  section  11057  of  the  lav 
(Mo.  St.  Ann.  Sec.  11037,  p.  7406)  it 
was  provided  that  a uniform  tax  should 
be  levied  'upon  all  the  lands'  within 
any  sewer  district,  and  by  section 
11044  (Mo.  St.  Ann.  Sec.  11044,  p. 

7411)  that  upon  the  assessment  of 
benefits  a tax  of  a portion  of  such 
benefits  should  be  levied  'on  all  lots, 
tracts  and  parcels  of  land,  railroad 
and  other  property  In  the  district,' 
said  tax  to be  apportioned  to  and  levied 
'on  each  lot,  tract,  or  parcel  of  land 
or  other  property  In  said  district' 

In  proportion  to  the  benefit  assessed. 

No  doubt  similar  expressions  are  to  be 
found  elsewhere  In  other  sections  of 
the  act,  but  the  provisions  heretofore 
specifically  referred  to  are  enough 
to  Indicate  the  general  character  of  the 
language  used  by  the  Legislature  in 
designating  the  property  it  intended  to 
be  held  subject  to  the  tax. 

At  first  blush  it  might  Indeed  seem 
that  a legislative  Intent  to  hold 
public  property  subject  to  the  assess- 
ment would  be  Implied  from  the  language 
requiring  the  tax  to  be  levied  upon 
all  the  lands,  lots,  tracts,  and  parcels 
of  land  In  the  district,  and  yet  as  the 
authorities  run  such  mere  general  lan- 
guage may  not  beheld  to  constitute  the 
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expression  of  a clear  Intent  that  public 
BgPI>g££2  should  be  liable  to  the  tt£ 
along  with  all  private  property." 


The  property  of  the  Missouri  State  School  for  the  Deaf 
being  deroted  to  a strictly  public  use*  and  not  having  been 
made  subject  to  assessment  for  benefits  derived  from  sever 
and  disposal  plants  by  a city  of  the  third  class*  either 
by  express  enactment  or  by  clear  Implication*  ve  are  of 
the  opinion  that  the  Missouri  State  School  for  the  Deaf  is 
not  liable  for  assessment  by  the  city  of  Fulton  for  benefits 
derived  from  a sever  or  disposal  plant. 

As  tovhether  the  School  could  legally  make  a voluntary 
contribution  to  the  City  for  benefits  obtained  from  the 
disposal  plant  vould*  In  our  opinion*  be  dependent  on  the 
Appropriation  Act  of  the  Legislature  nov  in  session,  appro- 
priating funds  to  the  School  for  such  purpose* 


Respectfully  submitted* 


MAX  WASSERKAN 

Assistant  Attorney  General 

APPROVED* 


mmnnrrm 

(Acting)  Attorney  General 
MWlRT 


BARBER 


Section  13529,  page  188,  naws  of  Missouri, 
1937,  requiring  a permit  not  appiicacie  to 
SCBOOL  Missouri  School  for  the  Deaf. 


October  25,  1939 


Mr.  Truman  L.  Ingle, 
Superintendent 

Missouri  School  For  The  ueaf 
Fulton,  VL  ssouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your 
request  for  an  opinion  under  date  of  October  16, 
1939,  which  reads  as  follows t 


"We  have  a situation  here  at  the 
School  for  the  Deaf  about  which 
I am  quite  concerned. 

"In  our  vocational  department  we 
have  a barber  shop  In  which  our 
boys  are  instructed  in  the  barber- 
in?  trade.  In  order  to  be  recognized, 
it  is  necessary  that  a licensed  in- 
structor in  bar be ring  be  employed. 
However,  I understand  there  is  some 
regulation  which  calls  for  two  such 
Instructors  and  that  the  number  of 
pupils  be  limited  to  ten  to  an  in- 
structor. 'fie  do  not  have  a suffi- 
cient number  of  students  to  employ 
two  instructors.  Our  barbering 
class  averages  eight  to  ten,  and 
therefore,  we  meet  the  requirements 
as  to  the  number  of  students  to  an 
instructor. 
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"Also,  I understand  there  is  a 
fee  of  one  hundred  dollars  to  be 
paid  into  the  st  te  by  the  regu- 
lar barber  schools.  I am  writ- 
ing to  ask  if  you  will  be  good 
enough  to  give  me  an  opinion  as 
to  whether  or  not  the  Missouri 
School  for  the  Deaf,  which  is  a 
state  department,  is  obligated 
to  pay  this  one  hundred  dollar 
fee.  It  seems  to  me  that  we 
should  be  exempt  from  such  pay- 
ment. 

MI  will  appreciate  greatly  such 
an  opinion  together  with  an  opinion 
in  regard  to  employment  of  two  in- 
structors in  a school  such  as  oufcs. 

"If  It  is  necessary  for  us  to  meet 
these  requirements,  we  will  be  com- 
pelled to  do  away  with  this  depart- 
ment, which  is  one  of  the  most  im- 
portant phases  of  our  work." 


Prom  your  letter  we  gather  that  one  of 
the  most  important  phases  of  your  work  is  the 
instruction  in  the  barber  trade,  ’te  assume  the 
Missouri  School  for  the  deaf  has  carried  this  sub- 
ject as  part  of  its  curriculum  for  many  years,  and 
to  now  hold  that  this  school  is  required  to  pay  a 
one  hundred  dollar  permit  fee  to  instruct  in  this 
trade  would  abolish  such  Instruction  in  the  insti- 
tution. 

The  Missouri  School  for  the  Deaf  is  an 
educational  institution  of  the  State  of  Missouri 
as  provided  in  Section  9688,  R.  S.  Missouri,  1929, 
as  follows: 
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"The  ’Missouri  School  for  the 
blind*  at  Saint  Louis,  and  the 
♦Missouri  School  for  the  deaf* 
at  Fulton  shall  be  regarded, 
classed  and  conducted  wholly  as 
educational  institutions  of  the 
state," 


Section  9696  R,  5,  Missouri,  1929,  pro- 
vides who  may  attend  the  Missouri  School  for  the 
Leaf  and  reads  as  follows : 


"All  blind  and  deaf  persons 
under  twenty»one  (21)  years  of 
age,  of  suitable  mental  and 
physical  capacity,  who  are  resi- 
dents of  t is  state,  shall  be  en- 
titled to  admission  to  the  school 
for  the  blind  and  the  school  for  the 
deaf,  respectively.  All  admissions 
and  discharges,  and  the  length  of 
the  period  of  instruction  of  each 
pupil,  shall  be  determined  by  the 
board  of  managers." 

Section  9703,  R,  S,  Missouri,  1929,  explains 
the  object  for  the  Missouri  School  for  the  Deaf,  as 
follows: 


"The  object  of  the  school  for 
the  deaf  shall  be  to  educate  this 
class  of  persons  in  the  use  of 
written  and  spoken  language,  the 
elementary  branches  and  In  mechani- 
cal trades  and  industrial  pursuits. 
Such  training  shall  be  given  In  such 
trades  as  shall  fit  the  deaf  boy  or 
girl  for  the  practical  duties  of  life, 
and  shall  tend  to  render  them  self- 
supporting,  The  trades  to  be  taught 
shall  be  such  as  the  board  of  managers 
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and  the  superintendent  shall  deem 
the  most  suitable  to  the  school  con- 
ditions and  the  needs  of  the  pupils 


In  view  of  Section  9703,  supra,  the  board 
and  superintendent  have  chosen  the  barber  trade  to 
be  taught  in  this  school,  and  as  stated  by  y*u  is 
considered  as  one  of  the  most  important  phases  of 
the  work  carried  on* 

Your  request  requires  a construction  of 
Section  13529,  Law?  of  Missouri,  1937,  page  188, 
which  section  repealed  the  same  section  in  Chap- 
ter 103,  Article  1,  R*  3.  Missouri,  and  reads 
as  follows: 


"Nothing  in  this  chapter  shall  pro- 
hibit any  person  from  serving  au  an 
apprentice  in  said  trade  under  license 
issued  by  the  board  under  a barber  au- 
thorized to  practice  in  the  same,  under 
this  chapter,  nor  from  serving  as  a 
student  in  any  school  or  college  for 
teaching  said  trade  under  the  instruc- 
tion of  a qualified  barber:  Provided, 
that  in  no  barber  shop  shall  there  be 
more  than  one  apprentice  to  two  barbers 
authorized  under  this  chapter  to  prac- 
tice said  occupation}  but  all  barber 
shops  having  but  one  chair  shall  be  en- 
titled to  one  apprentice;  that  all  bar- 
bel schools  and  colleges  shall  have  not 
less  than  one  teacher  or  instructor  for 
every  ten  students:  Provided,  that  all 
barbers,  or  barber  schools  or  colleges, 
who  shall  take  an  apprentice  or  student, 
shall  immediately  file  with  said  board 
the  name  and  age  of  each  of  such  appren- 
tices or  students,  and  the  said  board 
shall  cause  the  same  to  be  entered  in 
a register  kept  for  that  purpose;  for 
which  registration  M fee  of  five  dollars 
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shall  be  aid  to  the  treasurer 
of  the  board  by  such  apprentice 
or  student j provided,  that  any 
firm,  corporation  or  person,  de- 
airing  to  conduct  a barber  school 
or  college  In  this  state,  shall 
first  secure  from  said  board  a 
permit  to  do  so,  and  shall  keep 
the  same  prominently  displayed. 

Pot  such  permit  there  shall  be  paid 
to  and  collected  by  said  board  an 
annual  fee  of  one  hundred  dollars 
to  be paid  on  or  before  January  31st 
of  each  year)  provided  further,  that 
said  board  shall  have  the  right  to 
pass  upon  the  qualifications,  appoint- 
ments, and  course  of  study  in  said 
college  or  barber  shops  where  appren- 
tices are  taught  the  occupation  of 
harboring,  and  provided  further, 
that  said  board  shall  have  the  right 
and  power  to  revoke  the  certificate, 
permit  or  license  of  any  such  barber 
school  or  college.  Instructor  oto 
teacher  therein  or  instructcr  in  any 
burber  shop,  for  any  violation  of  the 
provisions  of  this  section," 


One  of  the  fundamental  rules  of  statutory 
construction  is  to  determine  the  legislative  intent. 
V;e  consider  this  rule  so  well  established  that  it  Is 
unnecessary  to  cite  authorities, 

%e  especially  call  your  attention  to  the  fol- 
lowing words  found  in  Section  13529,  auprat 


"Provided  that  any  firm,  corporation 
or  person  desiring  to  conduct  t bar- 
ber college  in  this  state,  shall  first 
secure  i'toe  said  board  a permit  to  do 
so,  ***** 
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Mr. 


None  of  the  above  •underlined  words  Include  the 
Missouri  School  *or  t^e  Deaf,  einoe  under  Section 
9688,  supra,  said  Sohool  is  an  educational  insti- 
tution* 


The  general  rule  in  regard  to  the  applica- 
tion of  general  legislation  to  state  and  political 
subdivisions  is  best  expressed  in  59  C*  J*  1103, 
ana  is  as  follows t 


"The  state  and  its  agencies  are 
not  to  be  considered  as  within  the 
purview  of  a statute,  however  general 
end  comprehensive  the  language  of 
such  act  may  be,  unless  an  intention 
to  include  them  is  clearly  manifest, 
as  where  they  are  expressly  named 
therein,  or  included  by  necessary  im- 
plication. This  general  doctrine  ap- 
plies with  special  force  to  statutes 
by  which  prerogatives,  rights,  titles, 
or  interests  of  the  state  would  be  di- 
veeted  or  diminished;  or  liabilities 
imposed  upon  it;  but  tEe  state  caj  have 
the  fcene/lt  oT~ general  laws,  and  the 
general  rule  has  been  declared  not  to 
apply  to  statuses  made  for  the  public 
good,  the  advancement  of  religion  and 
Justice,  and  the  prevention  of  injury 
and  wrong." 


Also  in  Morris  v.  State,  88  Okla*  189,  we 
find  the  following* 


"The  presumption  obtains  that  it  is 
the  legislative  intent  to  exclude  the 
state  freer,  the  operation  of  a statute 
for  the  reason  that  the  laws  are  ordi- 
narily made  for  the  government  of  citi- 
zens and  not  the  state." 
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Therefore,  evidently  the  General  Assem- 
bly never  intended  that  said  school  should  be  re- 
quired to  pay  the  one  hundred  dollar  permit  fee. 
Following  that  well  established  rule,  "The  impres- 
sion of  One  Thing  is  the  Exclusion  of  Another", 
as  stated  in  State  ex  rel.  Kansas  City  Power  and 
light  Company  v.  Saiith,  111  S.  • (2d)  513,  1.  c. 
514 1 


"To  uphold  appellant  in  his  conten- 
tion would  » violate  the  well-known 
canon  of  statutory  construction,  via, 
thst  the  expression  of  one  thing  is 
the  S' elusion  of  another.1  3tate  ex 
inf.  Conkling  ex  rel.  hendricks  v. 
Sweaney,  270  So.  685,  Loc • Cit.  692, 
195  3.  W.  714,  716." 


Furthermore,  while  there  is  nothing  to  pro- 
hibit the  Legislature  requiring  the  Missouri  School 
For  the  Deaf  to  take  out  this  permit,  it  is  unreasonable 
to  think  they  would  attempt  to  place  the  burden  on 
the  school  when  the  said  school  is  a state  institu- 
tion, and  by  such  a requirement  would  be  merely  tak- 
ing the  money  out  of  one  pocket  and  placing  it  in 
another  pocket.  It  is  not  likely  the  Legislature 
ever  intended  to  do  this,  at  least  they  did  not 
specifically  require  this  permit  of  the  Missouri 
School  for  the  Deaf.  As  stated  in  State  ex  rel. 

Missouri  Portland  dement  Company  v.  ^m  th,  90  S. 

(2d)  405,  1.  c.  408* 


"Undoubtedly  it  was  within  the  power 
of  the  Legislature  to  make  the  tax 
applicable  to  the  state  and  its  agen- 
cies. iut  the  theory  underlying  the 
presumption  that  property  belonging 
to  the  state  is  not  taxable)  i.e.,  that 
such  taxation  would  merely  be  taking 
money~~out  of  one  p ocke  t , ano~ pufc t lng 
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it  in  another , seems  to  us  to 
Have  peculiar  appllcatTon  here, 
notwithstanding  the  general  rule 
hereinabove  noticed  with  respect 
to  the  extent  of  the  principle  of 
exemptions.  It  must  be  remembered 
the t the  Involved  tax  la  levied 
and  collected  solely  by  and  for 
the  benefit  of  the  state  and  not  by 
any  municipality  or  other  subdivision. 
The  legislative  Journals  show  a pur- 
pose to  devote  the  proceeds  to  specific 
purposes,  namely,  relief,  old  are 
pensions,  care  of  the  afflicted,  and 
support  of  the  public  schools.  It  is 
an  emergency  measure,  and  expires  by 
limitation  on  December  31,  1937.  if 
chargeable  to  the  state  and  its  agen- 
les  of  the  kind  In  question.  It  would 
merely  collect  the  amount  TEereof  from 
Itself,  and  then  pay  over  to  itself  the 
amount  so  collected. n 


7/e  now  refer  to  the  appropriation  by  the 
Sixtieth  Jeneral  Assmbly  for  the  present  biennium 
for  the  operation  of  tlJ.s  institution,  ‘ibis  will 
be  found  on  pages  74-75,  Laws  of  Missouri,  1939, 

Ahere  is  no  provision  under  this  appropriation  act 
whereby  such  a foe  may  be  paid,  'therefore,  in  the 
absence  of  such  appropriation,  the  Missouri  School 
for  the  Deaf  under  no  circumstances  could  pay  such 
a fee  as  required  in  Section  13529,  supra.  In  view 
of  the  Legislature  failing  to  make  an  appropriation 
for  such  a fee,  knowing  at  the  time  that  the  Missouri 
School  for  the  Deaf,  under  Section  9703,  supra,  is 
authorised  to  teach  the  barber  trade  and  is  so  doing. 
It  is  our  contention  that  the  General  Assembly  never 
intended  Section  13529,  supra,  requiring  the  payment 
of  a one  hundred  dollar  permit  fee  to  teach  the  barber 
trade,  should  apply  to  the  Missouri  School  for  the 
Deaf. 
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In  view  of  Section  13529,  aupra,  requir- 
ing any  firm,  corporation  or  person  conducting  a 
barber  school  to  take  out  a one  hundred  dollar 
permit,  does  not  include  the  Missouri  School  For 
the  Deaf,  apparently  the  Legislature  only  contem- 
plated that  this  tax  should  be  assessed  against 
private  institutions,  ana  such  a requirement  is 
in  no  manner  applicable  to  public  institutions* 

Also,  the  Sixtieth  General  Assembly,  by  failing 
to  appropriate  funds  for  the  payment  of  such  a 
fee,  never  contemplated  the  Missouri  School  For 
The  Deaf  should  be  required  to  pay  this  one  hundred  , 
dollars  for  a permit*  Furthermore,  to  require  the 
Missouri  School  for  the  Leaf  to  pay  for  such  a per- 
mit would  be  taking  the  money  out  of  one  pocket  and 
placing  it  in  another. 

Therefore,  it  is  the  opinion  of  this  depart- 
ment that  the  Missouri  School  for  the  Deaf  is  not 
required  to  take  out  a one  hundred  dollar  permit  to 
instruct  in  the  barber  trade* 

In  answer  to  your  second  Inquiry,  we  fail  to 
find  in  the  law  a requirement  for  a minimum  of  two 
Instructors*  Section  15529,  supra,  only  requires 
an  instructor  for  every  ten  students,  and  the  school 
now  meets  that  requirement* 


Respectfully  submitted. 


APPROVED* 


AUBREY  K.  HAXRETT,  JR 

W . S . BURKE  Assistant  Attorney  General 

(Acting)  Attorney  General 
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Board  may  grant  permission  to  an 
Individual  to  copy  data  on  insane 
patients. 


February  20,  1939 


Mr.  VV,  Ed  Jameson,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
February  17,  1939,  in  which  you  request  an  official 
opinion  as  follows): 

"I  enclose  you  herewith  letter 
from  Miss  Elizabeth  McQueen,  rep- 
resenting a sociology  class  of 
the  University  of  Kansas  City, 
asking  for  permission  to  make 
certain  examination  of  the  records 
of  Jackson  County  patients  at  our 
State  mental  hospitals,  I am  also 
attaching  a copy  of  resolution 
passed  by  our  Board  Instructing  me 
to  obtain  opinion  from  your  office 
before  granting  this  privilege," 

Section  8565,  R,S.  Missouri,  1929,  reads  as  fol- 
lows : 

"The  board  of  each  institution  shall 
have  authority  to  make  all  necessary 
rules,  regulations  and  bylaws  for 
the  government,  discipline  and  man- 
agement of  such  institution  not  in- 
consistent with  the  laws  of  this 
state,  and  such  rules,  regulations 
and  bylaws,  when  so  made  and  adopted 
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by  the  board,  shall  be  binding  upon 
all  officers  and  employes  of  the  In- 
stitution, and  shall  remain  in  force 
and  effect  until  changed  or  annulled 
by  the  board  by  an  order  entered  upon 
the  records  of  such  institution," 

It  will  be  noticed  under  this  section  that  the  Board  of 
each  institution  shell  have  authority  to  make  all  neces- 
sary rules  and  regulations  in  regard  to  their  separate 
institutions*  This  section  is  under  Article  1,  general 
provisions,  regarding  state  eleemosynary  institutions, 
which  governs  State  Hospital  No*  1 at  Fulton*  State  Hos- 
pital No*  2 at  St,  Joseph,  State  Hospital  No*  3 at  Nevada* 
State  Hospital  No*  4 at  Farmington,  the  Missouri  State 
Sanatorium  at  Mt*  Vernon  and  the  ilia  sour  i State  School  at 
Marshall*  It  will  also  be  noticed  under  Section  8565  that 
the  rules  and  regulations  made  by  the  Board  of  each  insti- 
tution shall  not  be  inconsistent  with  the  laws  of  this 
state* 


After  a research  of  all  the  laws  in  regard  to 
state  eleemosynary  institutions,  I find  no  law  which  would 
prevent  a private  individual  from  copying  any  record  such 
as  prohibitions  set  out  in  the  sales  tax  law  of  the  Laws 
of  Missouri,  1935,  Section  34*  which  prohibited  the  State 
Auditor  or  any  person  to  divulge  or  give  out  any  informa- . 
tion  relative  to  the  contents  of  any  return  filed  under 
the  act*  If  the  State  Auditor  had  been  granted  the  power 
to  make  rules  and  regulations  as  set  out  in  the  powers 
granted  the  State  Eleemosynary  Board,  the  separate  law  con- 
cerning returns  would  be  a prohibition  against  giving  out 
the  information*  Under  Section  8565,  the  Board  of  each  in- 
stitution may  grant  the  privilege  of  a private  individual 
to  inspect  and  copy  the  records  of  an  insane  inmate  or  it 
may  refuse  to  allow  a private  individual  to  inspect  the 
record  of  an  insane  inmate* 

Section  8580,  R*S*  Missouri,  1929,  provides:  "The 
person  appointed  as  superintendent  of  each  of  the  several 
eleemosynary  institutions  herein  named  shall  have  complete 
charge,  control  and  management  of  the  entire  institution 
•i>  •*  -ifr".  Under  this  section,  the  superintendent  may  refuse 
to  allow  an  individual  to  inspect  the  records  of  an  insane 
Inmate* 
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CONCLUSION. 


In  view  of  the  above  authorities.  It  Is  the 
opinion  of  this  department  that  the  superintendent  of 
State  Hospital  No.  1 at  Pulton,  the  superintendent  of 
State  Hospital  No.  2 at  St.  Joseph  and  the  superinten- 
dent of  State  Hospital  No.  3 at  Nevada  may  grant 
Elizabeth  McQueen,  a sociology  student  at  the  University 
of  -Urnsas  City,  permission  to  examine  and  copy  the  records 
of  the  Kansas  City  patients. 

It  Is  also  the  opinion  of  this  department  that 
the  respective  superintendents,  under  the  rules  and  reg- 
ulations enacted  by  the  Board  of  each  Institution,  may 
refuse  to  grant  that  privilege  or  permission. 

Respectfully  submitted. 


W.J.  BURKE 

Assistant  Attorney  Gere  ral 


APPROVED  By; 


EAhwr  vr:  

(Acting)  Attorney  General 
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ELEEMOSYNARY  INSTITUTIONS:  City  of  St.  Louis  only  required  to 

pay  expenses  as  set  out  In  Section 
8636,  1935  Session  Laws. 

February  21,  1939 


^ir.  V<.  Ed  Jameson,  President 
Board  of  uanagers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Lear  Sir* 

This  department  Is  in  receipt  of  your  request 
of  February  17,  1939,  for  an  official  opinion,  which 
reads  as  follows: 

"I  enclose  you  herewith  letter 
that  I have  Just  received  from 
the  deputy  comptroller  of  the 
City  of  St.  Louis  with  reference 
to  charges  for  county  indigent 
patients,  together  with  copy  of 
resolution  passed  by  our  Board 
Instructing  me  to  refer  the  mat- 
ter to  your  department. 


"At  a meeting  of  our  board  some- 
time ago  we  made  a list  of  the  fol- 
lowing articles  that  should  be 
charged  the  county  patients,  some 
of  which  you  will  notice  the  City 
of  St.  Louis  is  declining  to  pay. 


"Tooth  brushes  & powder 
Tobacco 

Telephone  & telegrams 

Bending 

False  teeth 

Spectacles 


$1.00  yr.  (25/  4 
times  a year) 
v'1.00  per  month 

Yes 

25/  to  40/  month 
$1.00  uer  plate 
$6.00  set 

when  patient  cannot 
be  fitted  at  Insti- 
tution." 
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Section  8636,  R.S.  Missouri,  1929,  which  pro- 
vided the  payment  of  V18.00  per  month  for  each  Insane 
patient,  etc.,  was  repealed  and  a new  section,  8636, 
was  reenacted  by  the  Session  Laws  of  1935,  page  388, 
which  reads  as  follows! 

"The  several  county  courts  shall 
have  power  to  send  to  a state  hos- 
pital such  of  their  Insane  poor  as 
may  be  entitled  to  admission  thereto. 

The  counties  thus  sending  shall  pay 
semi-annually.  In  cash.  In  advance, 
such  sums  for  the  support  and  main- 
tenance of  their  insane  poor,  as  the 
board  of  managers  may  deem  necessary, 
not  exceeding  six  dollars  (£6.00)  per 
month  for  each  patient;  and  in  addition 
thereto  the  actual  cost  of  their  cloth- 
ing and  the  expense  of  removal  to  and 
from  the  hospital,  and  if  they  shall 
die  therein,  for  burial  expenses;  and 
In  case  such  Insane  poor  shall  die  or 
be  removed  from  the  hospital  before  the 
expiration  of  six  months,  it  shall  be 
the  duty  of  the  mangers  (managers)  of 
such  hospital  to  refund,  or  cause  to 
be  refunded,  the  amount  that  may  be  re- 
maining In  the  treasury  of  such  hos- 
pital due  to  the  county  entitled  to  the 
same;  and  for  the  purpose  of  raising 
the  sum  of  money  so  provided  for,  the 
several  county  courts  shall  be  and  they 
are  hereby  expressly  authorised  and  em- 
powered to  discount  and  sell  their  war- 
rants, issued  in  such  behalf,  whenever 
it  becomes  necessary  to  raise  said 
moneys  so  provided  for." 


This  section  is  not  ambiguous  and  does  not  pro- 
vide for  the  payment  of  any  items  except  $6.00  per  month 
for  each  patient;  and  in  addition  thereto,  the  actual 
cost  of  their  clothing  and  the  expense  of  removal  to  and 
from  the  hospital;  and  if  they  die  therein,  for  burial 
expenses.  This  section  does  not  provide  for  the  payment 
by  the  county  courts  or  the  City  of  St.  Louis  of  any  other 
expense,  and  needs  no  construction. 
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It  was  so  held  In  the  case  of  State  ex  rel.  v. 
Thompson,  5 S.W.  (2nd)  57,  l.c.  59,  where  the  court 
said: 

"The  rule  Is  well  stated,  as  fol- 
lows: 

” 1 A statute  Is  not  to  be  read  as  If 
open  to  construction  as  a matter  of 
course.  It  is  only  In  the  case  of 
ambiguous  statutes  of  uncertain  mean- 
ing that  the  rules  of  construction  can 
have  any  application.  Y.'here  the 
language  of  a statute  Is  plain  and  un- 
ambiguous and  Its  meaning  clear  and 
unmistakable,  there  Is  no  room  for 
construction,  and  the  courts  are  not 
permitted  to  search  for  Its  meaning 
beyond  the  statute  Itself.*  25  H.C. 

L.  957;  Trefny  v.  Eichenseer  et  al., 

262  Mo.  436,  171  S.W.  loc.  clt.  932; 

Grier  v.  By.,  286  Mo.  523,  loc.  clt. 

534,  228  S.W.  454;  State  ex  rel. 

Brown  v.  Board  of  Education,  294  Mo. 

106,  loc.  clt.  115,  242  S.W.  85;  R.S. 
1919,  Sect,  7058. 

"A  standard  text  states  the  rule  as 
follows : 

M, If  the  words  (of  the  statute)  are 
free  from  ambiguity  and  doubt  and  ex- 
press plainly,  clearly  and  distinctly 
the  sense  of  the  framers  of  the  in- 
strument, there  is  no  occasion  to  re- 
sort to  other  means  of  Interpretation. 

It  la  not  allowable  to  Interpret  what 
has  no  need  of  Interpretation.  The 
statute  itself  furnishes  the  best  means 
of  Its  own  exposition;  and  if  the  sense 
in  which  words  were  Intended  to  be  used 
can  be  clearly  ascertained  from  Its 
parts  and  provisions,  the  Intention  thus 
indicated  will  prevail  without  resorting 
to  other  means  of  aiding  In  the  con- 
struction. * Lewis-Sutherland  Stat. 

Const,  vol.  2 (2d  Ed.)  p.  698. " 
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The  reason  of  the  reenactment  of  Section  8636 
was  to  reduce  the  expense  upon  the  county  and  the  City  of 
St,  Louis  on  account  of  other  funds  being  allowed  to  the 
support  of  the  state  eleemosynary  Institutions,  The  sec- 
tion clearly  states  the  amount  that  each  county  and  the 
City  of  St,  Louis  shall  pay  for  each  patient,  and  even  If 
It  were  ambiguous,  the  reason  and  sense  will  control  In 
determining  Its  meaning.  It  was  so  held  In  the  case  of 
hahlln  v.  Missouri  Commission  for  the  Blind,  262  S,W.  420, 
l.c,  423,  where  the  court  said: 

"A  statute  that  is  clear  In  Its 
terms,  and  leaves  no  room  for  construc- 
tion must  be  enforced  as  written,  but 
if  it  is  not  clear,  and  there  Is  any 
room  for  construction,  then  the  reason 
and  sense  of  the  statute  will  control 
In  determining  its  meaning,  Keeney 
v,  McVoy,  206  Mo,  42,  65  et  seq,,  103 
S,W,  946 j Stack  v.  General  Baking  Co,, 

283  Mo,  396,  411,  223  S.?;.  89f  * 

If  the  City  of  St,  Louis  or  any  county  would  pay 
to  the  account  of  the  state  eleemosynary  board  for  the 
maintenance  of  Insane  patients  from  their  city  or  county, 
miscellaneous  accounts  such  as  tooth  brushes,  tobacco, 
telephone  and  telegrams,  mending,  false  teeth,  spectacles, 
etc,,  it  would  be  a violation  of  Section  4090,  R,S,  Mis- 
souri, 1929,  which  reads  as  follows: 

"Any  member  of  the  county  court,  com- 
mon council  or  board  of  trustees,  or 
officer  or  agent  of  any  county,  city, 
town,  village,  school  township,  school 
district,  or  other  municipal  corporation, 
who  shall.  In  his  official  capacity, 
willfully  or  corruptly  vote  for,  assent 
to  or  report  In  favor  of,  or  allow  or 
certify  for  allowance,  any  claim  or  de- 
mand, or  any  part  thereof,  against  the 
county,  city,  town,  village,  school 
township,  school  township,  school  dis- 
trict or  other  municipal  corporation, 
of  which  he  is  such  officer  or  agent, 
or  against  the  county  court,  common 
council  or  board  of  trustees  of  which 
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he  la  a member-- such  claim  or  demand* 
or  part  thereof*  being  for  or  on  ac- 
count of  any  contract  or  demand  or 
service  not  authorised  or  made  as  pro- 
vided or  required  by  law— every  such 
person  so  offending  shall*  on  convic- 
tion* be  punished  by  imprisonment  in 
the  penitentiary  not  more  than  five 
years*  or  by  a fine  of  not  less  than 
one  hundred  nor  more  than  five  thousand 
dollars*  or  by  imprisonment  in  the 
county  Jail  not  less  than  two  nor  more 
than  twelve  months*  or  by  both  such 
fine  and  imprisonment," 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the 
opinion  of  this  department  that  the  separate  counties 
and  the  City  of  St,  Louis  shall  only  pay  an  amount  not 
exceeding  v6,00  per  montn  for  each  patient;  the  actual 
cost  of  their  clothing  and  the  expense  of  removal  to  and 
from  the  hospital;  and  if  they  sl>all  die  therein*  for 
burial  expenses. 


Respectfully  submitted* 


fc.J.  BURKE 

Assistant  Attorney  General 


APPROVED  By* 

(Acting)  Attorney  General 


WJB*VAC 
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INSANE  PATIENTS:  When  law  requires  that  patient  be  served  by 

process  personally,  regardless  of  tne  effect 
upon  the  patient  the  insane  asylum  must  permit 
such,  service. 
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Honorable  Y.'.  Ld.  Jameson 
President  board  of  kanagers 
^tate  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


bear  kr  • Jameson: 


V»e  herewith  submit  the  following  as  our  opinion, 
as  requested  in  your  letter  of  February  16th,  concerning 
question  set  out  in  letter  addressed  to  you  from  btate 
Hospital  No.  3,  Nevada,  Missouri,  dated  February  15th, 
which  is  as  follows: 

"The  question  has  been  raised  in  our 
Institution — Is  it  within  our  rights 
as  rhysicians,  to  refuse  the  sheriffs 
and  beputy  sheriffs  as  bervers,  to 
serve  papers  on  our  patients  — of 
divorce  proceedings,  law  suits  or 
estate  settlements,  when  the  effects 
on  our  patients  is  delerterious  to  the 
therapy  under  which  our  patients  are 
being  treated?  Can  we  legally  refuse 
these  papers  being  served  on  our 
patients,  or  does  the  haw  require 
that  they  be  served,  when  we  right- 
fully know  the  bad  effects  it  vdll 
produce  on  our  mental  patients? 

"If  I am  informed  correctly,  in 
private  practice,  papers  cannot  be 
served  on  patients  In  which  the 
effect  would  be  to  the  detriment  of 
the  patient  under  treatment.  Insofar 
as  we  are  a *>tate  Institution,  do  we 
have  to  allow  this  to  be  done?  " 
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section  488,  K.  o.  ko.  1929,  relates  to  process 
served  on  an  Insane  person  after  a guardian  is  appointed* 
said  section  reads  as  follows: 

MIn  all  actions  commenced  against 
such  Insane  person,  the  process 
shall  be  served  on  his  guardian; 
and,  on  Judgment  against  such  in- 
sane person  or  his  guardian,  ns  such, 
the  execution  shall  be  against  his 
property  only*" 

In  the  decision  of  Graves  v.  Graves,  255  ko,  458, 

1*  c.  481,  the  court  sets  forth  the  rules  with  reference  to 
service  on  insane  persons  before  and  after  a guardian  is 
appointed.  The  decision.  In  conformity  with  the  plain  word- 
ing of  the  statute,  holds  that  after  a guardian  is  duly 
appointed  all  service  should  be  had  on  the  guardian*  We 
herewith  quote  extensively  from  said  decision  for  the  reason 
that  we  believe  It  contains  a complete  answer  to  your  question 
and  on  which  we  ultimately  base  our  conclusion: 

"Under  Chapter  2,  article  19, 
which  deals  with  ’Guardians  and 
Curators  of  Insane  Persons, ' v.e  find 
this  section  514,  supra,  which  reads: 

"*In  all  actions  commenced  against 
such  Insane  person,  the  process  shall 
be  served  on  his  guardian;  and,  on 
Judgment  against  such  insane  person 
or  his  guardian,  as  such,  the  execu- 
tion shall  be  against  his  property 
only*  * 

"This  section,  as  the  context  of  the 
chapter  shows,  has  reference  to 
lunatics  who  have  been  adjudged  In- 
sane, and  had  guardians  appointed* 

It  has  no  reference  to  lunatics  with- 
out guardians*  The  general  rule  is, 
that  a lunatic  without  a guardian, 
although  having  been  adjudged  insane, 
can  be  sued.  Thus  in  22  Cyc*  1224, 
it  is  said: 
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"'An  Insane  porson  not  under  guardian- 
shlp  may  be  sued  the  same  as  a sane 
person.  At  common  law  the  rule  was 
the  same  after  Inquisition  of  lunacy 
and  the  appointment  of  a guardian  or 
committee;  but  now  If  there  be  a 
committee  or  guardian  It  Is  generally 
necessary  to  Join  him  as  a party  defend- 
ant, end  in  some  states  plaintiff  is 
required  to  obtain  leave  of  court 
before  instituting  suit  against  an  ad- 
juciged  incompetent,  after  restoration 
to  sanity  the  former  lunatic  may  of 
course  be  sued  the  same  as  any  other 
pe  r son, ' 

"and  In  such  case,  where  there  Is  no 
guardian,  the  court  can  appoint  a 
guardian  ad  litem  to  make  the  defense* 
Thus  in  22  Cyc*,  1231,  the  rule  is 
stated: 

"•But  where  no  guardian  or  cocurittee 
has  been  appointed,  or  if  appointed 
refuses  to  qualify  or  has  been  removed, 
the  action  may  be  prosecuted  or  de- 
fended in  his  name,  with  the  sanction 
of  the  court,  by  any  competent  person 
as  the  insane  person's  next  friend, 
even  though  the  lunatic  has  not  been 
judicially  declared  insane,  if  it 
otherwise  appears  that  he  is  insane* 

A next  friend  may  prosecute  a wilt 
of  error  in  his  insane  defendant's 
behalf,  or  may  bring  a suit  to  pro- 
tect the  lunatic's  estate  through  a 
receivership  until  a guardian  can  be 
appointed;  but  a suit  brought  by  a 
next  friend  i3  substantially  that  of 
the  insane  person,  and  he  has  no 
authority  to  bind  the  lunatic  or 
his  estate,  and  Is  subject  to  removal 
at  any  time  by  order  of  the  court,' 
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"And  on  page  1233  it  is  further 
announced  a a the  rule: 

w * Likewise  where  a guardian  or 
committee  has  not  been  appointed, 
or  if  appointed  refuses  to  qualify 
or  has  been  removed,  a guardian 
ad  litem  should,  upon  a proper 
suggestion  or  petition,  be  appointed 
to  defend  in  the  name  of  the  insane 
person,  even  though  defendant  has 
not  been  judicially  declared  insane, 
if  the  fact  of  insanity  is  shown  by 
affidavit  or  otherwise.  A guardian 
ad  litem  so  appointed  is  under  the 
direct  control  of  the  court,  and  may 
make  any  defense  either  by  way  of 
answer  or  cross  bill  or  both  that 
occasion  may  require  or  the  court 
may  order.’ 

"This  court  has  specifically  recog- 
nized the  rule  in  the  case  of  Bensleck 
V*  Cook,  110  Ho*  1*  c.  183,  whereat 
wt  said: 

• 

"•The  trial  court  pursued  the  right 
course  in  appointing  a guardian  ad 
litem  for  defendant,  Joseph  Cook, 
(mitchell  v.  Kingman,  5 kick.  431; 
Buswell  on  Insanity,  sec.  132; 
dturges  v.  Longworth,  1 Ohio  St. 

544. 7 And  the  power  of  the  court  to 
appoint  such  a guardian,  of  necessity, 
concedes  the  power  of  the  court, 
upon  the  proper  basis  of  facts  being 
presented,  to  render  a judgment  as 
binding  on  the  lunatic  and  his  prop- 
erty interests,  as  a similar  judgment 
would  be  upon  a sane  person. * 

"In  that  case,  like  this.  Cook  was 
in  confinement  for  insanity  when 
service  of  summons  was  had.  In  Cyc. 
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under  the  paragraph  quoted  will  be 
found  a collection  of  the  cases 
supporting  the  rule.  It  la ®fe  to 
say  that  an  adjudged  lunatic  without  * 
a guardian,  may  be  sued,  by  having 
personal  service  of  summons  upon  him, 
but  upon  suggestions  of  Insanity,  a 
guardian  ad  litem  should  be  appointed, 
to  conduct  his  case  under  the  supervi- 
sion of  the  court.  When  such  is  done, 
then  the  judgment  binds  the  lunatic. 

But  the  trouble  with  the  case  at  bar 
is  that  this  petition  seems  to  aver 
that  this  judgment  In  the  original  case 
was  rendered  without  such  steps.  If 
so  it  states  a good  cauae  of  action. 

If  no  guardian  ad  litem  was  appointed, 
then  the  lunatic  never  had  his  day 
in  court  in  the  full  sense  of  the  term, 
and  a judgment  rendered  against  him 
after  a sugrestion  of  lunacy  as  here, 
would  smack  of  legal  if  not  actual 
fraud.  It  may  be  that  this  petition 
ha 8 been  artistically  drawn  for  the 
purpose  of  withholding  the  fact  of  a 
guardian  ad  litem,  but  if  so  the 
defendant  should  have  cast  her  anchor 
windward,  and  not  contented  herself 
with  a demurrer,  as  it  stance,  we  think 
this  petition  stated  a cause  of  action, 
and  the  trial  court  erred  in  sustain- 
ing the  demurrer," 


Conclusion, 

be  are  of  the  opinion  that  you  cannot  legally  re- 
fuse to  pemit  officers  to  serve  process  on  any  patient  in 
an  insane  asylum,  even  though  it  has  a disturbing  effect  on 
the  patient,  This  conclusion  applies  mainly  to  patients  who 
have  been  committed  to  the  institutions  without  guardians. 
The  decision  and  the  statute,  quoted  supra,  explain  fully 
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this  exception.  In  matters  relating  to  divorce  petitions 
the  service  must  be  had  on  the  patient  personally.  In 
ordinary  lawsuits  or  estate  settlements,  mentioned  in  your 
letter,  the  facts  in  each  Individual  case  will  have  to 
govern.  In  other  words,  when  the  law  requires  that  the 
patient  be  served  personally  in  any  matter,  regardless  of 
the  condition  of  the  patient,  sheri rfs,  constables  and 
process  server ^ are  within  their  rights  when  they  servo 
any  process  on  said  patients  If  the  process  Is  legal  on 
its  face. 


Respectfully  submitted. 


OLLIVER  W.  MOLM 
Assistant  Attorney -General 


OVju.D: 


J.  "I.  .d.YLok 

(acting)  Attorney-General 
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ELEEMOSYNARY:  STATE  HOSPITALS:  May  not  decline  to  take  patients 

of  county  if  payments  required 
by  law  have  been  made,  even  though 
county  has  outstanding  debt  for 
former  patients. 


* 
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Mr.  W.  bd  James on.  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


^5 


Pear  Mr.  Jameson: 

We  are  in  receipt  of  your  letter  of  August  31st  wherein 
you  state  as  follows: 


"I  enclose  you  herewith  statement  of 
an  account  of  $145.17  that  has  been 
due  to  State  Hospital  # 1 from  Worth 
County,  Missouri  for  several  years. 

I would,  first,  like  to  ask  if  it  is 
within  the  province  of  the  Eleemosy- 
nary Board  or  the  superintendents  of 
the  State  Hospitals  in  Missouri  to 
deny  admittance  of  any  other  patients 
until  this  account  is  paid. 

If  it  is  not  within  our  province  to 
decline  to  take  patients  from  this 
county  until  their  Just  debts  are 
paid,  we  would  be  interested  in  hav- 
ing one  of  your  Attorney  Oenerals 
collect  this  account  through  legal 
process. 

I would  be  very  glad  indeed  If  you 
would  advise  me  in  regard  to  this 
• matter. " 


Mr.  W,  Ed  Jameson, 
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Section  8636,  Laws  of  Missouri,  1935,  page  388,  pro- 
vides as  follows: 


"The  several  county  courts  shall  have 
power  to  send  to  a state  hospital  such 
of  their  Insane  poor  as  may  be  entitled 
to  admission  thereto.  The  counties  thus 
sending  shall  pay  semi-annually,  in  cash. 

In  advance,  such  sums  for  the  support  and 
maintenance  of  their  Insane  poor  as  the 
board  of  managers  may  deem  necessary,  not 
exceeding  six  dollars  ($6.00)  per  month 
for  each  patient)  and  In  addition  there- 
to the  actual  coat  of  their  clo thine  and 
the  expense  of  removal  to  and  from  the 
hospital,  and  If  they  shall  die  therein, 
for  burial  expenses)  and  In  case  such 
Insane  poor  shall  die  or  be  removed  from 
the  hospital  before  the  expiration  of  six 
months.  It  shall  be  the  duty  of  the  mangers 
(managers)  of  such  hospital  to  refund,  or 
cause  to  be  refunded,  the  amount  that  may 
be  remaining  In  the  treasury  of  such  hos- 
pital due  to  the  county  entitled  to  the 
same)  and  for  the  purpose  of  raising  the 
sum  of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are  here- 
by expressly  authorised  and  empowered  to 
discount  and  sell  their  warrants.  Issued 
In  such  behalf,  whenever  It  becomes  neces- 
sary to  raise  said  moneys  so  provided  for.” 


Under  the  above  section,  the  county  courts  may  send 
such  of  their  insane  poor  to  a state  hospital  as  may  be 
* entitled  to  admission  thereto,  provided  they  pay  semi- 
annually in  cash  In  advance  for  such  patients. 

Attached  to  your  letter  is  a statement  showing  Worth 
County  owing  a balance  of  $145.17  for  the  years  1933  and 
1934. 
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Mr.  W.  Ed  Jameson, 


You  Inquire  whether  you  may  decline  to  take  patients 
from  Worth  County  until  their  just  debts  are  paid. 

Section  8672,  R.  S.  Mo.  1929,  provides  as  follows: 


MIt  shall  not  be  lawful  for  the  superinten- 
dent or  other  chief  officer  of  any  state 
hospital  to  receive  any  person  as  an  inmate 
in  any  such  institution  until  the  sum  or  sums 
required  by  law  to  be  paid  by  any  county, 
municipality,  guardian,  trustee  or  person  for 
the  support  of  such  Inmate  has  been  paid  into 
the  treasury  of  such  institution  in  the  man- 
ner and  within  the  time  prescribed  by  law: 
Provided,  that  whenever  any  person  has  been 
received  as  an  inmate  of  any  such  institution, 
and  thereafter  the  county,  municipality,  guard- 
ian, trustee  or  person  responsible  for  the 
support  of  such  inmate  shall  neglect  or  refuse 
to  pay,  within  the  time  and  in  the  manner  re- 
quired by  law  or  the  miles  and  regulations 
of  such  institution,  any  Installment  required 
to  be  paid  for  the  support  of  such  Inmate,  It 
shall  be  the  duty  of  the  superintendent  or 
the  chief  officer  of  such  institution  to  return 
such  inmate  to  the  sheriff  of  such  county  or 
municipality,  or  to  the  guardian,  trustee  or 
person  responsible  for  the  payment  of  such 
installment,  and  at  the  expense  of  such  county, 
municipality,  guardian,  trustee  or  person: 
Provided  further,  that  it  shall  be  the  duty 
of  the  superintendent  or  other  chief  officer 
of  such  hospital  to  notify  the  proper  authori- 
ty or  person  thirty  days  in  advance  of  the 
date  when  any  such  Installment  required  for 
the  support  of  such  inmate  is  due.” 


Under  the  above  section,  the  superintendent  or  chief 
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officer  of  the  state  hospital  may  only  decline  to  take  a 
patient  sent  by  Worth  County  when  the  necessary  sum  re- 
quired by  law  to  be  paid  by  the  county  has  not  been  paid 
"for  the  support  of  such  inmate. n The  fact  that  the 
county  has  an  outstanding  debt  of  long  standing,  could 
not  be  Interposed  under  the  statute  as  a defense  for 
failure  to  accept  such  patient,  provided,  the  require- 
ments as  to  "the  support  of  such  Inmate"  had  been  met. 

Under  Section  8672,  supra,  the  superintendent  or  chief 
officer  of  the  state  hospital  had  authority  In  1933  and 
1934  to  return  the  Inmate  or  inmates  to  the  sheriff  of 
Worth  County  at  the  expense  of  said  county  for  failure 
to  pay  the  installments  provided  by  law  upon  the  giving 
of  proper  notice. 

From  the  foregoing,  we  are  of  the  opinion  that  it  is 
not  within  the  provlnoe  of  the  superintendents  or  chief 
officers  of  the  respective  state  hospitals  to  deny  admit- 
tance of  patients  to  state  hospitals  where  proper  payments, 
under  the  statute,  for  said  patients  have  been  made  for  them 
by  the  county,  even  though  said  county  may  have  <n  outstand- 
ing aocount  for  care  of  former  patients. 

If  the  county  refuses  to  pay  the  outstanding  account 
upon  demand  it  will  be  necessary  to  resort  to  legal  process, 
and  if  you  desire,  we  will  be  pleased  to  handle  this  matter 
for  you. 


APPROVED: 

J.T.  TAYL6S 

(Acting)  Attorney  Oeneral 

MW*  VC 


Respectfully  submitted, 

MAX  WASSERMAN 

Assistant  Attorney  Oeneral 


PENAL  INSTITUTIONS:  The  Record  Clerk  of  the  penitentiary 

must  follow  the  law  in  classifying 
the  prisoner  for  service  of  two 
sentences,  one  of  which  was  for  the 
conviction  on  a case  while  a convict . 


September  13,  1939 


Hon.  Lamkin  James 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Mr.  James: 

i 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago,  wherein  you  requested  an  opinion  based 
upon  certain  facts.  Your  letter  is  as  follows: 


"On  October  11,  1938,  at  the  beptember  Term 
of  the  Circuit  Court  of  Saline  County,  Missouri, 
one  A was  convicted  of  grand  larceny  and  immed- 
iately thereafter  paroled  by  the  Circuit  Judge. 

A short  time  tnereafter  and  before  the  com- 
pletion of  his  parole,  he  was  charged  with 
robbery  from  the  person  and,  upon  ascertaining 
that  the  prosecuting  witness  was  reluctant  to 
testify,  I,  as  prosecuting  attorney,  agreed 
with  the  attorney  for  A uhat  upon  a plea  of 
guilty  I would  recommend  to  the  Circuit  Judge 
a sentence  of  three  (3)  years  on  the  robbery 
charge,  and  would  recommend  that  the  same  run 
concurrently  with  the  grand  larceny  charge  of 
which  he  was  theretofore  convicted.  The  mat- 
ter was  handled  in  that  manner  and  upon  my 
recommendation  the  Circuit  Judge  made  an  order 
ordering  the  two  sentences  to  min  concurrently. 
This  was  done  at  the  January  Term,  1939,  and  a 
commitment  was  ordered  by  the  Circuit  Judge 
in  which  commitment  it  was  specifically  set  out 
that  the  three  year  sentence  was  to  run  con- 
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currently  with  the  two  year  sentence.  A 
was  received  by  the  warden  of  the  peniten- 
tiary under  that  commitment  of  January  19, 

1939. 

"Thereafter  I was  Informed  by  one  R.  J. 
Mitchell,  Record  Clerk  of  the  penitentiary, 
that  the  concurrent  portion  of  the  commit- 
ment was  dleregarded  by  the  warden  and  that 
A' s term  was  fixed  at  a term  of  five  (6) 
years  and  that  he  was  registered  to  serve 
two  terras  oonsecutively  rather  than  concur- 
rently. 

"Under  date  of  July  18th  I addressed  a let- 
ter to  the  Record  Clerk  of  the  penitentiary 
relating  to  this  matter  and  In  response  there- 
to on  July  20th  he  wrote  me  that  the  action 
of  the  penitentiary  In  disregarding  the  con- 
current portion  of  the  commitment  was  based 
upon  an  opinion  from  your  office  under  date 
of  June  9,  1938,  written  by  Hr.  Buffington, 

I am  thoroughly  of  the  opinion  that  Mr. 
Buffington’s  opinion  does  not  cover  this  set 
of  facts  and  is  not  applicable.  My  thought 
is  that  irrespective  of  the  right  of  the  Cir- 
cuit Judge  to  make  an  order  ordering  terms 
to  run  concurrently,  that  that  matter  can 
only  be  questioned  and  raised  by  the  attorney 
for  the  state,  and  that  Irrespective  of  whetner 
there  would  be  any  authority  by  the  state  to 
question  the  commitment  and  the  Circuit  Court's 
order,  the  warden  of  the  penitentiary,  being 
purely  a ministerial  officer,  would  have  no 
authority  to  disregard  the  terms  of  the  commit- 
ment." 


We  are  enclosing  two  opinions  which  cover  the  main 
points  involved  In  your  request.  One  of  the  opinions  was 
addressed  to  the  Board  of  Probation  and  Parole,  dated 
August  24th,  1939,  the  other  opinion  was  rendered  to 
Hon.  J.  £.  Matthews,  Director,  Department  of  Penal  Insti- 
tutions, and  was  dated  June  9th,  1938.  The  only  question 
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not  passed  on  in  the  two  opinions  Is,  whether  or  not  the 
Record  Clerk  had  the  power  to  change  the  commitment  of 
the  prisoner  so  as  to  make  two  sentences  run  consecutively. 

In  the  two  above  opinions  this  office  has  held  that 
under  Section  12969,  R.  **•  Mo.  1929,  which  applies  to  a 
person  sentenced,  and  while  under  sentence  was  convicted 
and  sentenced  under  another  crime,  it  is  mandatory  that 
the  convictions  shall  run  consecutively,  and  that  the 
sentenoe  of  the  convict  under  the  second  charge  shall 
not  commence  to  run  until  the  expiration  of  the  sentence 
under  which  he  may  be  held,  or,  in  other  words,  the  first 
conviction. 

This  Section,  12969,  supra,  was  passed  upon  in  lx 
parte  Green,  17  S.  W.  2d  939,  where  the  court  in  discus- 
sing the  warden's  power,  saldi 


"The  Warden  is  mistaken  when  he  states  in  his 
return  that  the  petitioner  when  again  confined 
in  the  penitentiary  first  served  his  sentence 
under  the  commitment  issued  by  the  circuit 
court  of  Lafayette  county. 

"Y>hen  the  petitioner  was  returned  to  the  peni- 
tentiary, he  was  there  under  commitments  from 
the  circuit  courts  of  both  St.  Charles  and 
Lafayette  counties.  The  warden  and  other  of- 
ficials were  without  authority  to  determine 
the  order  in  which  the  sentences  should  be 
served.  That  question  is  determined  by  sec- 
tion 2292,  R.  S.  1919,  as  follows  I 

* * And  if  any  convict  shall  commit  any 
crime  in  the  penitentiary,  or  in  any  county 

in  this  state  while  under  sentence,  the  court 
having  jurisdiction  of  criminal  offenses  in 
such  county  shall  have  jurisdiction  of  such 
offense,  and  such  convict  may  be  charged, 
tried  and  convicted  in  like  manner  as  other 
persons;  and  in  case  of  conviction,  the  sen- 
tence of  such  convict  shall  not  commence  to 
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run  until  the  expiration  of  the  sentence 
under  which  he  may  be  held* ' " 


In  that  case  the  warden  of  the  penitentiary  saw  fit  to 
change  the  time  of  the  beginning  of  the  two  consecutive 
sentences,  which  was  in  conflict  with  the  order  of  serv- 
ing sentence,  as  set  out  in  Section  12969,  supra*  This 
power  of  the  warden,  of  course,  was  governed  by  the  law 
as  set  out  In  said  Section  12969*  and  the  court  held  In 
that  case  that  the  warden  had  no  authority  to  change  the 
order  of  the  serving  of  the  two  consecutive  sentences, 
in  violation  of  said  section* 

Your  case  bears  solely  upon  Section  12969,  and  the 
court  had  no  authority  to  cause  the  sentences  to  run 
concurrently*  The  Record  Clerk  in  your  case  received 
two  commitments;  one  of  them  commit ting  the  defendant 
to  the  penitentiary  for  a term  of  two  years  in  the  state 
penitentiary  on  a charge  of  grand  larceny,  and  also  a 
separate  commitment  for  a term  of  three  years,  on  a 
charge  of  robbery  from  the  person*  The  commitment  for 
a period  of  two  years  on  a charge  of  grand  larceny  on 
its  face  would  show  that  he  had  been  paroled  and  that 
the  parole  had  been  revoked,  and  at  the  time  of  the 
commitment  of  the  robbery  from  the  person,  he  was  a 
convict  in  accordance  with  Section  12969  and  it  was 
mandatory  on  the  part  of  the  court  to  sentence  him  on 
both  charges  to  run  consecutively,  and  it  was  mandatory 
on  the  part  of  the  warden  of  the  penitentiary  to  have 
the  sentences  run  consecutively,  and  the  order  of  the 
court  stating  that  the  sentences  should  run  concurrently 
was  of  no  effect  but  did  not  invalidate  the  two  separate 
commitments* 

We  of  course  realise  that  a grave  injustice  has 
been  done  the  defendant  who  plead  guilty  on  the  recom- 
mendation of  the  prosecuting  attorney  and  the  trial 
court,  that  the  sentences  did  run  concurrently;  but, 
under  the  law  it  is  mandatory  that  they  run  consecutively 
and  under  the  statement  of  facts,  as  set  out  in  your 
request,  I believe  it  is  too  late  at  this  time  to  file 
a motion  to  set  aside  the  plea  of  guilty  for  the  reason 
that  the  term  has  passed* 
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That  It  was  mandatory  upon  the  court,  and  mandatory 
for  the  defendant  to  serve  the  tvo  separate  terms  consecu- 
tively, was  also  upheld  In  the  case  of  Ex  parte  Simpson, 
300  S.  W.  491,  where  the  court  saldt 


"Petitioner  had  been  convicted  of  grand 
larceny  In  Jackson  county  and,  while  at 
large  In  Jackson  County  under  bond  pend- 
ing disposition  of  his  appeal,  was  convicted 
of  the  crime  of  burglary.  The  circuit  court 
of  that  county  had  the  power,  and  Indeed  It  was 
Its  duty,  to  make  his  term  of  Imprisonment  for 
the  burglary  commence  at  the  expiration  of 
his  term  of  imprisonment  In  the  grand  larceny 
case.  Section  2292,  R.  S.  1919;  Ex  parte 
Allen,  196  Mo.  l.c.  clt.  233,  95  S.  W.  415; 

State  ex  rel.  Heinlnger  v.  Breuer,  304  Mo. 

381,  264  S.  W.  1;  Ex  parte  Brundlng,  47  Mo.  255." 


A very  analagous  case  was  passed  upon  by  the  Supreme 
Court,  which  passed  upon  Section  4456  R.  S.  Missouri, 
1929,  which  section  held  that  sentences  should  be  con- 
secutively, and  It  was  mandatory  upon  the  court  to  have 
the  sentences  run  consecutively,  in  cases  where  a person 
Is  convicted  of  two  or  more  offenses  before  sentenced, 
and  then  when  sentenced  he  should  be  sentenced  on  two 
or  more  terms  to  run  consecutively.  This  case  Is  State 
v.  Harris,  336  Mo.  737,  l.c.  743,  where  the  court  saldt 


"The  record  certified  here  as  a whole  shows 
conclusively  and  It  Is  conceded  that  defendant 
pleaded  guilty  to  all  five  Informations  at  the 
same  time  and  before  he  was  sentenced  on  either 
plea.  The  result  Is  that  under  the  statute. 

If  we  treat  the  Judgments  as  being  correctly 
shown  by  the  transcripts  of  the  record  proper, 
the  sentences  are  cumulative,  1.  e«,  they  run 
successively,  not  concurrently,  and  the  def- 
endant has  been  sentenced  to  two  hundred  and 
fifty  years'  imprisonment.  If,  on  the  other 
hand,  we  were  to  disregard  the  transoripts 
of  the  record  proper  and  treat  the  bill  of 
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exceptions  as  correctly  setting  out  the 
judgments,  we  think  the  same  result  fol- 
lows, this  beoause  the  statute  appears  to 
be  mandatory  In  Its  terms,  leaving  to  the 
court  In  situations  falling  within  the  ex- 
press terms  of  the  statute  no  authority  to 
make  the  imprisonment  to  which  defendant  Is 
sentenced  on  a second  or  other  subsequent  con- 
viction commence  before  the  termination  of  the 
imprisonment  to  which  he  is  adjudged  upon  the 
prior  conviction)  in  other  words,  it  leaves 
the  court  no  authority  in  such  situation  to 
make  the  sentences  run  concurrently.  Such 
is  the  contention  of  the  State  and  we  believe 
it  is  the  only  possible  construction  of  the 
statute  without  adding  to  it  under  the  guise 
of  construction  further  provisions  or  ex- 
ceptions not  contained  in  its  language  nor 
clearly  appearing  to  have  been  within  the 
intendment  of  the  Legislature.  This  statute 
is  discussed  in  State  ex  rel.  Meinlnger  v. 
Breuer,  304  Mo.  381,  264  S.  W.  1,  where, 
after  pointing  out  that  it  had  evidently  been 
taken  from  a New  York  statute,  enacted  at  a 
time  when  it  was  generally  held  that  courts 
had  power  to  impose  cumulative  sentences  but 
that  in  order  to  do  so  it  was  necessary  for 
the  subsequent  sentence  to  contain  a specific 
direction  to  that  effect,  the  court  said,  304 
Mo.  l.c.  404,  264  S.  W.  1.  c.  7s 

"'Courts  sometimes  inadvertently  omitted  the 
direction  and  at  other  times  did  not  make  it 
sufficiently  certain  to  be  effective.  This 
statute  was  devised  to  put  an  end  to  mis- 
carriages of  the  kind  in  so  far  as  situations 
described  in  the  statute  are  concerned.  The 
purpose  of  the  statute  was  merely  to  provide 
that  in  the  cases  it  covered  the  sentences 
should  run  successively  by  force  of  the  stat- 
ute itself  and  not  be  dependent  for  their 
cumulative  character  upon  any  action  of  the 
trial  court  specifically  referable  to  that 
matter. 1 
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"After  discussing  the  origin  and  purpose 
of  the  Nev  York  statute  from  which  ours 
was  taken  the  court  further  said,  304 
Mo*  l.c.  405,  264  S*?>*  l«c*  7t 

"♦The  statute  did  not  purport  to  give  the 
courts  any  power  to  impose  cumulative  sent- 
ences* It  took  from  them  the  power,  in 
certain  cases,  to  impose  any  sentence  other 
than  a cumulative  one*  It  did  this  by  writ- 
ing itself  into  every  sentence,  in  the  kind 
of  cases  it  described,  as  a part  of  such 
sentence* • (See,  also.  Ex  Parte  Durbin, 

102  Mo*  100,  14  S*  W*  821;  Ex  parte  Turner, 
45  Mo*  331.)" 


In  the  above  case  the  Prosecuting  Attorney  of  Jackson 
County,  and  the  Judge  of  the  Circuit  Court  of  Jackson 
County,  believed  that  upon  accepting  a plea  of  guilty 
on  five  different  charges  of  robbery,  and  then  sentenc- 
ing the  defendant  to  fifty  years  in  the  penitentiary 
on  each  separate  charge,  and  having  the  commitment  and 
record  entry  read  that  the  sentences  should  run  con- 
currently, that  the  defendant  would  only  be  sentenced 
to  a period  of  fifty  years  in  the  penitentiary*  The 
court  ruled  that  the  order  stating  the  sentences  were 
to  run  concurrently  were  in  violation  of  the  mandatory 
terms  of  Section  4456  R*  S«  Missouri,  1929*  In  their 
finding,  the  court  held  that  under  Section  4456,  supra, 
the  defendant  had  been  sentenced  to  a term  of  two 
hundred  and  fifty  years  in  the  penitentiary,  and  not 
fifty  years  in  the  penitentiary.  In  that  case,  which 
is  a very  similar  ease  to  the  one  stated  in  your  re- 
quest, the  attorney  for  the  defendant  in  due  time 
had  filed  a motion  to  set  aside  the  plea  of  guilty 
which  motion  had  been  denied  by  the  court*  The  Supreme 
Court  of  this  state  upon  the  appeal  of  the  ruling  to 
set  aside  the  plea  of  guilty  reversed  and  remanded  the 
case  on  that  point,  where,  I presume,  a proper  sentence 
was  made*  The  proper  way  of  pleading  a defendant  guilty 
to  two  charges  to  run  concurrently  (where  he  is  not  out 
on  parole  or  is  not  a convict)  would  be  to  accept  the 
plea  of  guilty  on  the  first  charge  and  then  sentence 
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him,  and  then  accept  a plea  of  guilty  to  the  second 
charge  and  then  sentence  him,  to  run  concurrently  with 
the  first  charge. 


CONCLUSION 


In  view  of  the  above  two  opinions,  and  other 
authorities  herein  cited,  it  Is  the  opinion  of  this  de- 
partment that  a person  convicted  of  grand  larceny, 
sentenced  and  paroled  by  the  Circuit  Judge,  and  then 
- pleads  guilty  to  a charge  of  robbery  from  the  person 
and  la  sentenced  on  that  charge,  it  is  mandatory  that 
the  Circuit  Judge  Issue  the  commitments  and  that  under 
section  12969,  supra,  the  sentenoe  of  the  convict  shall 
not  commence  to  run  on  the  second  charge  until  the  ex- 
piration of  the  sentence  under  the  first  charge. 

It  la  further  the  opinion  of  this  department  that 
the  warden  of  the  penitentiary,  through  the  hecord  Clerk, 
should  follow  the  order  of  sentence  as  set  out  in  Sec. 
12969,  supra,  under  the  record  as  set  out  In  the  two 
separate  commitments  on  the  two  separate  sentences  of 
the  trial  court.  The  fact  that  the  trial  court  should 
state  in  the  commitment  that  the  sentences  on  the  two 
different  charges  should  run  concurrent  Is  of  no  effeot, 
and  In  violation  of  Sec.  12969,  supra,  but  that  comment 
In  the  two  commitments  does  not  Invalidate  the  two  com- 
mitments in  total.  The  two  commitments  on  their  face 
show  that  on  the  first  charge  that  the  defendant  was  a 
convict,  and  comes  within  Sec.  12969  on  the  commitment 
under  the  seoond  charge. 


APPROVED:  Respectfully  submitted. 


IT'S.  TAYESH ~ w.  J.  BURKE 

(Acting)  Attorney-General  Assistant  Attorney-General 
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PENAL  INSTITUTIONS : 


' 


Sentences  of  a defendant  who 
has  appealed  and  later  convicted 
on  another  charge,  shalf’i?un 
concurrently . 


August  24,  1939 

board  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Attention*  Mr.  Hi.  ^>.  Johnson,  Member. 

Dear  Sir: 


FI  L 


Answering  your  request  for  an  opinion  from  tis 
office  concerning  a letter  from  the  Hon.  J.  Arthur 
Francis,  State  Representative  from  Iron  Couity,  Mis- 
souri, we  are  herein  setting  out  the  facts  stated  In 
his  letter  to  you,  and  are  also  giving  the  following 
opinion: 


"In  re:  Berthold  McBride,  No .42930. 
McBride  was  convicted  in  St.  Charles  County 
May  26th,  1932  was  held  in  jail  until  Kay  8th, 
1933  trying  to  give  bond.  Was  received  at  the 
Penitentiary  May  10th,  1933.  He  was  released 
on  bond  by  the  Supreme  Court  June  16th,  1933. 

The  case  was  appealed  to  the  Supreme  Court. 
During  the  time  he  was  waiting  for  a ruling 
of  the  Supreme  Court  he  was  tried  for  an  of- 
fense committed  In  the  City  of  St.  Louis  and 
was  convicted  and  given  a l.  ntence  of  5 years. 
His  former  sentence  was  for  20  years.  But 
before  he  was  tried  on  the  second  charge  the 
Supreme  Court  affirmed  the  former  or  20  year 
sentence  and  the  Marshall  of  the  Supreme  Court 
called  on  the  Authorities  to  turn  McBride  over 
to  him  and  they  refused,  wanting  to  try  him  on 
their  charge,  and  convicted  him.  -hen  he  was 
received  at  the  Penitentiary  he  was  admitted 
in  on  the  5 year  sentence  and  given  the  No. 

44692  after  serving  until  January  18th,  1937 
on  the  6 year  term  then  he  was  dressed  in  on  his 
old  Number  42930  on  his  20  year  sentence. 
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The  20  year  sentence  states  that  it  is  to 
run  from  the  date  of  his  conviction  May  2oth, 
1932*  Bo  these  sentences  run  concurrently  or 
consecutively?  w 


Section  12969,  R.  S.  Missouri,  1929,  reads  as  fol- 
lows: 


”The  person  of  a convict  sentenced  to  imprison- 
ment in  the  penitentiary  is  and  shall  be  under 
the  protection  of  the  law,  and  any  injury  to 
his  person,  not  authorized  by  law,  shall  be 
punishable  in  the  same  manner  as  if  he  were  not 
under  conviction  and  sentence;  and  if  any  con- 
vict shall  commit  any  crime  in  the  penitentiary , 
or  in  any  county  of  this  state  while  uhder  sent- 
ence, the  court  having  jurisdiction  of*  criminal 
offenses  in  such  county  shall  have  jurisdiction 
of  such  offense,  and  such  convict  may  be  charged, 
tried  and  convicted  in  like  manner  as  other 
persons;  and  in  case  of  conviction,  the  sentence 
of  such  convict  shall  not  commence  to  run  until 
the  expiration  of  the  sentence  under  which  he 
may  be  held:  Provided,  that  if  such  convict  shall 
be  sentenced  to  death,  such  sentence  shall  be 
executed  without  regard  to  the  sentence  under 
which  said  convict  may  be  held  in  the  penitentiary. 


It  will  be  noticed  under  the  above  section  that  it  spe- 
cifically states: 


" * * * * if  any  convict  snail  commit  any 

crime  in  the  penitentiary,  or  in  any  cbunty 
of  this  state  while  under  sentence  * 


Under  the  statement  of  facts  set  out  in  your  request  it 
will  be  noticed  that  Berthold  MoBride  at  the  time  he 
committed  the  crime  in  the  oity  of  St.  Louis,  was  out 
under  bond  by  the  Supreme  Court  on  an  application  for 
appeal.  An  appeal  does  not  lie  until  after  the  def- 
endant has  been  sentenced. 
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As  set  out  above  under  section  12969,  supra,  the 
defendant  under  that  section  must  be  under  sentence 
and  the  section  does  not  state  final  Judgment.  Under 
the  facts,  as  set  out  in  jour  statement,  at  the  time 
the  defendant  was  tried  in  the  city  of  St.  Louis  on  one 
charge,  the  former  charge  against  him  had  been  affirmed 
by  the  Supreme  Court  of  this  state.  The  fact  that  the 
defendant  at  the  time  that  he  committed  the  second  crime 
had  appealed  the  conviction  for  the  previous  crime,  does 
not  change  the  manner  of  the  sentence  of  the  defendant, 
under  section  12969,  supra. 

The  question  was  well  settled  in  the  case  of  Ex 
parte  Simpson,  300  S.  W.  491,  l.c.  493,  par.  3,  where 
the  court  said: 


"Petitioner  had  been  convicted  of  grand 
larceny  in  Jackson  county  and,  wlille  at  large 
in  Jackson  county  under  bond  penaing  disposi- 
tion of  his  appeal,  was  convicted  of  the  crime 
of  burglary.  The  circuit  court  of  that  county 
had  the  power,  and  indeed  it  was  its  duty,  to 
make  his  term  of  Imprisonment  for  the  burglary 
commence  at  the  expiration  of  his  term  of  im- 
prisonment in  the  grand  larceny  case.  Section 
2292,  R.  S.  1919;  Ex  parte  Allen,  196  Mo.  loc. 
cit.  233,  95  S.  V/.  415;  State  ex  rel.  Meininger 
v.  breuer,  304  Mo.  381,  264  S.  W.  1;  Ex  parte 
Brunding,  47  Mo.  255." 


Section  2292  R.  S.  Missouri,  1919,  is  now  section  12969, 
R.  S.  Missouri,  1929.  Under  the  holding  in  the  above 
case  it  was  the  duty  of  the  trial  court  to  sentence  the 
defendant  in  such  a manner  as  to  make  his  term  of  im- 
prisonment for  which  he  was  sentenced  on  his  previous 
trial.  Also,  in  the  case  of  Ex  parte  Green,  17  S.  W. 

2d,  939,  l.c.  940,  the  court  said: 


"Y/hen  the  petitioner  was  returned  to  the 
penitentiary,  he  was  there  under  commitments 
from  the  circuit  courts  of  both  St.  Charles 
and  Lafayette  counties.  The  warden  and  other 
officials  were  without  authority  to  determine 
the  order  in  which  the  sentences  should  be 
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served.  That  question  is  determined  by 
section  2292,  H.  S.  1919,  as  follows: 

' a ■>  * And  if  any  convict  shall  commit 

any  crime  in  the  penitentiary,  or  in  any 
county  in  this  state  while  under  sentence, 
the  court  having  Jurisdiction  of  criminal 
offenses  in  such  county  shall  have  juris- 
diction of  such  offense,  and  such  convict 
may  be  charged,  tried  and  convicted  in  like 
manner  as  other  persons;  and  in  case  of 
conviction,  the  sentence  of  such  convict 
shall  not  commence  to  run  until  the  expira- 
tion of  the  sentence  under  which  he  may  be 
held. * 

"it  follows  the  petitioner  is  remanded 
the  custody  of  the  Warden  to  serve  the 
sentences  imposed  in  accordance  with  the 
views  herein  expressed." 


The  holding  in  the  above  case  specifically  stated  that 
the  warden  and  other  officials  of  the  penitentiary 
were  without  authority  to  determine  the  order  in  which 
sentence  should  be  served. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  the  sentences  of  Berthold 
McBride  No.  42930,  which  sentenced  him  to  twenty  years 
in  the  state  penitentiary  on  May  26th,  1932,  and  also 
which  sentenced  him  to  five  years  in  the  state  penitentiary 
should  run  consecutively  and  not  concurrently. 


APPROVED* 


(Acting)  Attorney  General 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 
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and  third  sale  and  the  resale  provided  in  Sec- 
tion 9953b  of  said  Senate  Bill  No,  94,  the 
powers  of  the  trustee  and  the  rights  and  duties 
of  junior  lienors, 
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Dear  Mr,  Jones: 

> ** 

_/ 

, H.  J- 

On  October  9*  1939  we  received  a letter  from  you  re- 
questing an  opinion  on  matters  relating  to  Senate  Bill  No. 
94,  known  as  the  Jones-Munger  Law  and  a construction  of 
Senate  Bill  No,  311  of  the  60th  General  Assembly  in  rela- 
tion to  said  Senate  Bill  No,  94,  which  is  as  follows: 


"We  desire  to  have  your  opinion  as  to 
secondary  liens  on  lands  being  sold 
for  delinquent  taxes.  Does  the  pre- 
sent Jones-Munger  law  clear  or  knock 
out  all  deeds  of  trust,  mortgages, 
school  fund  loans,  and  special  improve- 
ment liens,  if  any,  under  the  first  or 
second  offering,  third  offering,  or 
fourth  offering,  if  any.  We  presume 
that  they  have  a right  to  redeem  the 
land  on  the  first  or  second  offering, 
but  are  worried  about  the  third  and 
fourth  offering.  The  third  offering, 
as  it  now  stands  sells  the  land  without 
any  redemption  and  we  want  to  know  wbat 
effect  this  has  on  secondary  liens,  as 
above  mentioned.  Also  our  collector 
in  offering  redeemed  land  at  a fourth 
offering  this  year,  includes  the  1938 
taxes  on  the  land.  The  drainage  dis- 
trict would  not  have  sufficient  time 
to  file  a suit  and  sell  for  their 
lien  before  he  sells  the  land.  Would 
this  fourth  offering  wipe  out  the 
drainage  lien  for  those  years,  as 
well  as  all  other  secondary  liens? 


Mr*  R*  L.  Jones 


1939* 


- 2 - October  10, 


"Then  if  all  of  these  offerings  wipe 
out  secondary  liens,  and  they  only 
have  a chance  to  redeem  on  the  first 
and  second  offerings,  would,  in  your 
opinion,  the  drainage  districts  or- 
ganized tinder  the  County  Court  have 
authority  to  bid  at  sales  under  the 
Jones-Munger  to  protect  their  liens 
on  the  land?  This  would  come  up  in 
case  they  had  failed  to  file  suit, 
obtain  a judgment  and  dispose  of  the 
land  prior  to  the  third  offering, 
and  if  they  would  have  authority  to 
purchase  such  lands,  would  they  have 
authority  to  purchase  at  either  of 
the  offerings? 

"The  third  question  relates  to  Sec- 
tion 9955b,  Laws  of  Missouri,  1939* 
Would  the  trustee  appointed  by  the 
County  Court  have  authority  to  make 
a bid  of  the  taxes,  costs,  interest 
and  penalties  at  the  first  or  second 
offering,  or  must  he  wait  and  bid 
only  at  the  third  offerings?  It 
would  seem  to  us  that  if  he  had 
authority  to  purchase  at  the  third 
offering  the  total  amount  of  taxes 
and  etc*,  due,  that  he  should  have 
the  same  right  to  purchase  at  either 
the  first  or  second  offering,  and  save 
the  necessary  expense  of  the  two  addi- 
tional advertisements,  which  is  in 
itself  a large  item* 

"Vie  would  appreciate  your  opinion  as 
soon  as  possible  so  that  we  may  be 
able  to  govern  ourself  accordingly 
on  the  first  Monday  in  November*" 


Section  9952a,  9952b  and  9952c  of  Senate  Bill  No*  94, 
Laws  of  Missouri  1935,  provide  for  the  publication  and 
sale  of  lands  for  delinquent  taxes*  In  event  there  is 
no  bid  of  a sum  equal  to  the  delinquent  taxes  thereon  with 
interest,  penalty  and  costs,  such  lands  shall  not  be  sold 
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but  must  be  reoffered  for  sale  the  following  year*  If  at 
such  reoffering  no  person  shall  bid  a sum  for  such  lands 
equal  to  the  delinquent  taxes  thereon  with  Interest,  pen- 
alty and  costs,  then  the  clerk  of  the  sale  shall  note 
such  fact  upon  his  record  of  sale  and  the  county  collector 
shall  enter  a recital  of  such  fact  in  his  record  book 
containing  the  list  of  delinquent  lands  and  lots* 

Section  9953a  of  said  Senate  Bill  No*  94,  is  as  fol- 
lows: 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  delin- 
quent taxes,  interest,  penalty  and  costs 
by  the  collector  of  the  proper  county 
for  any  two  successive  years  and  no  per- 
son shall  have  bid  therefor  a sum  equal 
to  the  delinquent  taxes  thereon,  inter- 
est, penalty  and  costs  provided  by  law, 
then  such  county  collector  shall  at  the 
next  regular  tax  salo  of  lands  for  delin- 
quent taxes,  sell  the  same  to  the  high- 
est bidder,  and  the  purchaser  thereof 
shall  acquire  thereby  the  same  interest 
therein  as  is  acquired  by  purchasers  of 
other  lands  at  such  delinquent  tax  sales* " 


Section  9953b,  is  as  follows: 


"Such  lands  may  be  redeemed  from  such 
sale  upon  the  same  terms  and  conditions 
as  other  lands  may  be  redeemd  from  de- 
linquent tax  sales,  as  provided  herein) 
but  In  the  event  of  the  redemption  of 
any  land  from  any  sale  made  under  the 
provisions  of  this  act,  the  land  so 
redeemed  shall  be  liable  to  resale  by 
such  county  collector  at  the  next  or 
any  subsequent  tax  sale  of  lands  for 
delinquent  taxes  for  all  delinquent 
taxes,  penalty.  Interest  and  costs  not 
paid  by  such  sale*" 
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Section  9956a  Is,  in  part,  as  follows: 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  interest  therein,  may 
redeem  the  same  at  any  time  during  the 
two  years  next  ensuing,  ***** 


Section  9953a  of  Senate  Bill  No*  311,  Laws  of  Missouri 
193*  at  page  51,  is  as  follows: 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes,  interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  tip  successive  years 
and  no  ..erao  n shall  have  bid  therefor 
a sum  equal  to  the  delinquent  taxes 
Thereon,  interest,  penal  ty  and  costa 
provided  by  law,  then  such  counTy 
collector  shall  at  the  next  regular 
tax  sale  of  lands  for  delinquent  tax- 
es, sell  same  to  the  highest  bidder, 
and  there  shall  be  no  period  of  re- 
demption from  such  sale  a No  certi- 
ficate of  purchase  shall  issue  as  to 
such  sales  but  the  purchaser  at  such 
sales  shall  be  entitled  to  the  immedi- 
ate issuance  and  delivery  of  a collec- 
tor's deed*  If  any  lands  or  lots  are 
not  sold  at  such  third  offering,  then 
the  Collector,  in  his  discretion,  need 
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not  again  advertise  or  offer  such  lands 
or  lots  for  sale  oftener  then  once 
every  five  years  after  the  third  offer- 
ing of  such  lands  or  lots,  and  such 
offering  shall  toll  the  operation  of 
any  applicable  statute  of  limitations* 

A purchaser  at  any  sale  subsequent  to 
the  third  offering  of  any  land  or  lots 
shall  be  entitled  to  the  immediate 
issuance  and  delivery  of  a collector's*'" 

,fl  deed  and  there  shall  be  no  period  of 
redemption  from  such  sales j provided* 
however * before  any  purchaser  at  a sale 
to  which  this  section  is  applicable 
shall  be  entitled  to  a collector's 
deed  lt  shall  be  the  duty  of  the  collec- 
tor to  demand,  and  the  purchaser  to  pay, 
in  addition  to  his  bid,  all  taxes  due 
and  unpaid  on  such  lands  or  lots  that 
became  due  and  payable  on  such  lands 
or  lots  subsequent  to  the  date  of  the 
taxes  included  in  such  advertisement 
and  sale* 

"In  the  event  the  real  purchaser  at 
any  sale  to  which  this  section  is  ap- 
plicable shall  be  the  owner  of  the  lands 
or  lot spur chased,  or  shall  be  obligated 
to  pay  the  taxes  for  the  non-payment  of  which 
such  lands  or  lots  were  sold,  then  no 
collector's  deed  shall  issue  to  such 
purchaser,  or  to  anyone  acting  for  or 
on  behalf  of  such  purchaser,  without 
payment  to  the  collector  of  such  addi- 
tional amount  as  will  discharge  in  full 
all  delinquent  taxes,  penalty.  Interest 
and  costs*"  (Underscoring  ours) 


Section  9953b,  thereof,  is,  in  part,  as  follows: 


"It  shall  be  lawful  for  the  County 
Court  of  any  County,  and  the  Comptrol- 
ler, lilayor  and  President  of  the  Board 
of  Assessors  of  the  City  of  St*  Louis, 
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to  designate  and  appoint  a suitable 
person  or  persons  with  discretionary 
authority  to  bid  at  all  sales  to 
which  Section  9953a  Is  applicable, 
and  to  purchase  at  such  sales  all 
lands  or  lots  necessary  to  protect 
all  taxes  due  and  owing  and  prevent 
their  loss  to  the  taxing  authorities 
Involved  from  Inadequate  bids,  Such 
person  or  persons  so  designated  are 
hereby  declared  as  to  such  purchases 
and  as  title  holders  pursuant  to 
collector's  deeds  Issued  on  such 
purchases,  to  be  trustees  for  the 
benefit  of  all  funds  entitled  to 
participate  In  the  taxes  against  all 
such  lands  or  lots  so  sold,  * * * " 


Section  9S53f  Is,  In  part,  as  follows: 


"Any  drainage,  levee  or  any  other 
special  Improvement  district  having 
a lien  on  any  land  or  lot,  upon 
which  there  has  been  issued  a certi- 
ficate of  purchase,  may.  If  authoris- 
ed by  the  law  creating  such  drainage, 
levee  or  other  special  Improvement 
district,  at  any  time  vtl  thin  the 
period  of  redemption  applicable  to 
any  certificate  of  purchase,  deposit 
with  the  collector  the  amount  neces- 
sary to  redeem  such  lands,  * * * " 
(Underscoring  ours) 


Section  15,  Article  II  of  the  Constitution  of  Missouri 
Is  as  follows: 


"That  no  ex  post  facto  law,  nor 
law  Impairing  the  obligation  of  con- 
tracts, or  retrospective  in  Its 
operation,  or  making  any  irrevocable 
grant  of  special  privileges  or  Im- 
munities, can  be  passed  by  the 
General  Assembly," 
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Notices of  sale  of  lands  and  lots  for  delinquent  taxes 
have  been  or  will  be  given  under  the  provisions  of  Section 
9952b,  supra. 

The  first  matter  to  determine  ic  whether  Section  9953a, 
supra,  operates  retrospectively,  within  the  terms  of  the 
Constitution.  The  words  "have  been  or  shall  hereafter  be 
offered  for  sale  for  delinquent  taxes.  Interest,  penalty 
and  costs  by  the  collector  of  the  proper  county  for  any 
two  successive  years  and  no  person  shall  have  bid  therefor 
a sum  equal  to  the  delinquent  taxes  thereon.  Interest, 
penalty  and  oosts  provided  by  law,  then  such  county  collec- 
tor shall  at  the  next  regular  tax  sale  of  lands  for  delin- 
quent taxes,  sell  same  to  the  highest  bidder",  clearly  in- 
dicate that  the  legislature  Intended  the  above  - which  la 
an  amendment  of  Senate  Bill  No.  94  - to  operate  retrospec- 
tively. 

The  rule  in  Missouri  is  that  a law  is  not  retrospective 
in  its  operation,  within  the  terms  of  the  Constitution,  un- 
less it  impairs  some  vested  right. 

The  court  hac  defined  vested  rights  in  the  case  of 
State  ex  rel.  vs.  Hackman,  272  Mo.  600,  607,  as  follows: 


By  a vested  right  we  mean  one 
which  is  absolute,  complete  and  uncondi- 
tional (Orthwein  v.  Insurance  Co.,  261 
Mo.  1.  c.  665),  to  the  exercise  of  ihich 
no  obstacle  exists  and  which  is  immediate 
and  perfect  in  itself  and  not  dependent 
upon  a contingency.  (Young  v.  Jones, 

180  111.  1.  c.  221;  Bailey  v.  Railroad, 

4 Harr.  (Del.)  1.  c.  400;  Day  v.  I addon, 

9 Colo.  App.  464;  Royston  v.  killer,  76 
Fed.  1.  c.  53.)  * # * " 


The  Supreme  Court  of  Arkansas,  In  the  case  of  Matthews 
vs.  Bailey,  131  S.  W.  (2nd)  423,  428,  gave  the  following 
definition  of  a vested  interest: 


" * * * *A  vested  right  "must  be  some- 
thing move  than  a mere  expectation  bas- 
ed upon  the  anticipated  continuance  of 
existing  laws.  It  must  have  become  a 
title  * * * to  the  present  or  future 
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enjoyment  of  property, * In  some  way 
or  another*  * # * But  parties  have  no 
vested  rights  In  remedies  or  matters 
of  procedure. * It  Is  also  well  set- 
tled that  no  one  has  a vestea  right 
In  a public  law*  hobcrson  v*  Rober- 
son, 193  Ark.  666,  101  S.  W.  2d  961." 


A statute  which  Is  remedial  or  procedural,  and  especial- 
ly one  providing  for  the  enforcement  of  the  Hen  of  county 
and  state  for  delinquent  taxes  on  real  estate  already  assess- 
ed and  levied,  may  be  retroactive  anu  not  come  within  the 
above  constitutional  inhibition* 

In  construing  this  question,  the  Supreme  Court  in  Mc- 
Manus vs*  lark,  287  Mo*  1*  c*  116,  says: 


" * * * This,  however,  applies  only 
to  statutes  which  would  affect  vest- 
ed rights,  and  not  to  statutes  which 
are  remedial  only*  No  one  has  a 
vested  interest  in  the  form  of  pro- 
cedure; no  one  has  a vested  right  to 
have  his  cause  tried  by  any  particu- 
lar mode*  (Schuermann  v*  Union  Cent* 
Life  ins*  Co*,  165  Mo*  1*  o*  652; 
hoenfeldt  v*  St*  L*  & Sub*  Ry*  Co*, 
180  Mo*  1*  c*  664;  State  v*  Taylor, 
134  Mo*  1*  o*  144-145;  State  ex  rel, 
v*  Taylor,  224  Mo*  1*  c*  464;  St.  • 
Louis  v*  Calhoun,  222  Mo*  1*  c*  52*) 

"This  court  said  in  case  of  Mainwar- 
inc  v*  Lumber  Co*,  200  Mo*  1*  c*  732- 
733: 

"'Acts  chanping  remedies  in  any  way 
that  do  not  destroy  or  impair  vested 
rights,  are  excluded  from  the  rule 
invalidating  retrospective  laws, 
even  when  they  are  intended  to  retro- 
act.  '" 
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In  the  course  of  said  opinion,  the  court  further  said: 


" * a * A statute  may  retroact  without 
being  retrospective  in  the  sense  that 
it  is  inimical  to  the  Constitution# 

So  far  as  remedies  are  concerned,  it 
may  operate  upon  property  rights  and 
Interests  which  are  already  vested, 
but  the  remedial  action  authorized  by 
the  statute  of  course  applies  to  the 
future#  It  has  been  many  times  held 
by  this  court  that  a statute  is  not 
retrospective  in  its  operation,  with- 
in the  terms  of  the  Constitution,  un- 
less it  impairs  some  vested  right# 

•»  * * " 


Also: 


"•This,  because  the  retrospective  laws 
forbidden  by  that  instrument  are  laws 
Impairing  existing  vested  civil  rights# 

The  law  must  take  away  such  vested 
right,  or  it  must  create  a new  obliga- 
tion, impose  a new  duty,  or  attach  a 
new  disability  in  respect  to  gone-by 
transactions,  in  order  to  be  retro- 
spective and  under  the  constitutional 
ban#  There  is  no  vested  right  in  a 
particular  mode  of  procedure# ' 

"The  amplification  of  the  principle  in 
the  last  sentence  of  the  first  paragraph 
quoted,  only  particularizes  what  is 
meant  by  existing  vested  rights#  A law 
which  does  not  impair  any  vested  right 
is  not  retrospective  in  the  constitu- 
tional sense,  although  it  may  change 
the  remedy  or  provide  new  remedies  for 
enforcing  or  defining  such  a right#*  * * " 
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Sales  of  lands  and  lots  to  be  held  November  6,  1939 
and  thereafter,  will  be  held  under  notices  given  prior  to 
the  date  that  Senate  Bill  No*  311,  supra,  becomes  effective 
but  the  sales  thereunder  will  be  had  after  the  date  that 
Senate  Bill  No*  311  becomes  effective*  Said  Senate  Bill 
No*  311  amended  Section  9953a  and  9953b  of  Senate  Bill  No* 
94* 

The  Question  arises  as  to  whether  a third  sale  on 
November  6th  and  thereafter  will  be  governed  by  the  provi- 
sions of  Senate  Bill  No*  94  or  Senate  Bill  No*  311* 

On  this  question  the  court,  en  banc,  in  the  case  of 
Brown  vs*  Liar  shall,  241  Ko*  1.  c*  727,  728,  says* 


"Clearly  there  was  nothing  incon- 
sistent between  section  9 of  the  Act 
of  1855,  and  section  7 of  the  Act  of 
1877,  both  of  \iiich  have  been  previous- 
ly quoted*  Each  in  express  terms  and 
almost  in  the  same  language  authorise y 
""the  various  probate  courts  of  the 
State,  by  order,  to  change  the  stated 
terms  thereof,  to  such  times  as  the 
judges  thereof  may  deem  best  and  moat 
convenient  for  the  transaction  of  the 
business  therein* 

"But  independent  of  that,  there  is 
another  sound  rule  of  statutory  con- 
struction which  governs  this  case, 
and  that  is,  a subsequent  act  of  the 
Legislature  repealing  and  reenacting, 
at  the  same  time,  a pre-existing  sta- 
tute, is  but  a continuation  of  the 
latter,  and  the  law  dates  from  the 
passage  of  the  first  statute  and  not 
the  latter*  (State  ex  rel*  v*  Mason, 
153  No*  23,  1*  c*  68-69j  State  ex  rel* 
v.  County  Court,  53  Mo*  128,  1*  c* 
129-130}  Smith  v*  leople,  47  N*  Y* 

330* )" 


In  the  case  of  Smith  vs*  Dirckx,  283  He*  1*  c.  1S8  the 
court,  in  applying  the  aoove  rule  to  an  anendment  of  1919 
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which  undertook  to  assess  an  additional  1%  upon  that  portion 
of  the  net  Income  for  the  calendar  year  of  1919,  which  was 
received  by  the  appellant  prior  to  going  into  effect  of  said 
amendment • held  that,  it  did  create  a new  obligation  or  im- 
pose a new  duty,  but  pointed  out* 


"However,  this  should  not  operate  to 
prevent  the  collection  of  a tax  not 
exceeding  one-half  of  one  percent  for 
the  period  above  mentioned#  This  for 
the  reason  that  since  the  old  law  im- 
posed a tax  of  one- half  of  one  per 
cent  upon  that  portion  of  his  income 
which  appellant  received  prior  to  the 
taking  effect  of  the  1619  amendment, 
that  portion  of  the  amended  rate  which 
did  not  exceed  the  old  rate  did  not 
create  a new  obligation  or  impose  a 
new  duty#  It  therefore  follows  that 
a tax  not  to  exceed  one-half  of  one 
per  cent  may  be  collected  under  the 
^amendment  with  reference  to  the  net 
income  received  by  appellant  prior 
to  ^the  going  into  effect  of  the  amend- 
ment, without  violating  the  Constitu- 
tion# " 


I* 

REDEMPTION 

Sections  9953a  and  9953b,  supra,  were  the  only  subdivi- 
sions of  Senate  Bill  No#  94  that  were  repealed  by  Senate 
Bill  No#  511,  which  will  be  in  affect  prior  to  the  sales  of 
lands  and  lots  for  delinquent  taxes  beginning  on  November 
6th#  Said  Section  9953a,  supra,  provided  for  a third  sale# 
Said  Section  9963b,  supra,  provided  for  a dificiency  or  re- 
sale for  all  delinquent  taxeet  penalty,  interest  and  costs 
not  paid  by  such  sale#  This  obviously  could  only  refer  to 
the  third  sale  because  lands  and  lots  could  not  be  sold  at 
a first  and  second  offering  or  sale  unless  a bid  were  made 
on  the  same  in  a sum  equal  to  the  delinqient  taxes  thereon, 
interest,  penalty  and  costs# 

Then  sales  can  not  be  consummated  under  the  above  Sec- 
tions because  Senate  Bill  No#  311  becomes  effective  before 
the  date  set  for  such  sales# 


Mr*  R.  L.  Jones  - 12  - October  12,  1959* 


Senate  Bill  Ho*  311  makes  the  third  sale,  and  a sale 
subsequent  to  the  third  offering  In  case  sale  la  not  made  at 
the  third  offering,  final  by  requiring  the  delivery  of  a 
deed  by  the  collector*  The  bill,  therefore,  makes  such 
sales  final  and  nullifies  the  equity  of  redemption  from  the 
same  of  all  parties  Interested  including  all  junior  lienors* 
There  could  then  be  no  resale  for  the  deficiency  after  such 
third  or  subsequent  final  sale  tinder  the  provisions  of  Senate 
Bill  No*  311  of  the  Laws  of  1939  because  such  resale  for  a 
deficiency  could  be  executed  only  after  a third  sale  was  had 
tinder  the  1933  Act  and  a redemption  therefrom,  which  will  be 
repealed  on  the  effective  date  of  Senate  Bill  No*  311* 

Redemption  Is  further  provided  In  Section  9956a  in  the 
1933  Act,  supra  and.  Senate  Bill  No*  311  repealing  the 
equity  of  redemption  as  to  the  third  and  subsequent  sale, 
leaves  the  right  of  two  years  redemption,  under  the  provi- 
sions of  said  Section  9956a,  available  with  reference  to  the 
first  and  second  offerings  or  sales*  The  two  years  redemp- 
tion as  to  such  first  and  second  offerings  or  sales  is  un- 
affected by  Senate  Bill  No*  311  except  that  such  redemption 
Is  limited  in  case  of  a third  or  subsequent  sale  thereunder* 

II* 

Under  the  provisions  of  Senate  Bill  No*  94,  any  party 
in  Interest  may  redeem  from  or  buy  In  at  a tax  sale  but  it 
is,  of  course,  necessary  that  such  party  have  such  a legal 
status  and  entity  or  charter  right  that  it  may  avail  Itself 
of  such  privilege* 

In  the  case  of  Drainage  District  v*  Hetlage,  102  S*  W* 
(2nd)  709,  the  Springfield  Court  of  Appeals  in  construing 
the  right  of  a drainage  district  organized  by  the  county 
court  to  bid  in  or  redeem  from  a tax  sale  for  general  delin- 
quent taxes  on  real  estate,  said: 

"but  no  Buch  power  or  authority  is  vest- 
ed by  said  section  in  county  court  dis- 
tricts," 

This  Is  the  only  decision  we  find  on  this  question  and 
is  conclusive  until  overruled* 

The  title  to  Section  9963f  of  Senate  Bill  No*  311,  Laws 
of  Missouri  1939,  at  page  852,  would  indicate  that  drainage 
districts  would,  thereunder,  be  given  the  right  to  redeem 
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lands  sold  at  a tax  sale  but  therein  we  find  the  following 
limitation: 


T,if  authorized  by  the  law  creating 
such  drainage,  levee  or  other  special 
improvement  district.” 


Therefore,  the  status  of  such  county  and  other  drain- 
age, levee  and  improvement  districts  is  exactly  the  same 
after  the  effective  date  of  Senate  Bill  No*  311  as  before 
and  the  right  of  county  drainage  districts  to  redeem  and 
bid  in  lands  and  lots  from  and  at  a tax  sale  for  general 
taxes  is  still  controlled  by  said  decision* 


III. 


The  right  of  a trustee  appointed  by  the  county  court 
to  purchase  lands  at  a general  delinquent  tax  sale  is  pure- 
ly statutory  and  he  can  exercise  no  more  authority  than  is 
/expressed  or  implied  by  the  statute  creating  such  right* 
binder  the  provisions  of  Section  9953b,  Laws  of  Missouri 
1939,  such  trustee  shall  have  "authority  to  bid  at  all 
sales  to  which  Section  9953a  is  applicable”* 

An  examination  of  said  Section  9955a  shows  that  it  re- 
fers to  the  sale  of  lands  and  lots  for  delinquent  taxes 
at  the  third  sale  only: 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes^  Interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years 
and  no  person  shall  have  bid  therefor 
a sum  equal  to  the  delinqi  ent  taxes 
thereon.  Interest,  penalty  and  costs 
provided  by  law,  then  such  county  col- 
lector shall  at  the  next  regular  tax 
sale  of  lands  for  delinquent  taxes, 
sell  same  to  the  highest  bidder,*  * * 


Therefore,  the  trustee  can  bid  only  at  the  third  sd  e 
or  subsequent  sale  thereto  provided  in  the  above  section. 
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Such  trustee  does  not  have  authority  to  bid  on  such 
lands  and  lots  at  such  sales*  however,  if  any  other  person 
bids  a sufficient  amount  to  pay  in  full  all  delinquent, 
taxes,  penalties,  interest  and  costs  and,  when  he  buys, 
he  takes  the  deed  "for  the  benefit  of  all  funds  entitled 
to  participate  in  the  taxes”. 


Respectfully  submitted. 


S.  V.  KEDLING 

Assistant  Attorney  General 


APPROVED* 


W.  J.  BURKE 

(Acting)  Attorney-General 


SViu  :LB 


TAXATION  AND:  Offerings  for  sales  of  delinquent  tax  lands  must 

REVENUE  : be  successive. Unless  such  offerings  are  made 

successively,  sales  thereunder  will  b§  void. 


October  30,  1939 


Honorable  Alvin  Ii#  Juergen ^meyer 
Prosecuting  Attorney 
..arren  County 
v.arrenton,  Missouri 


Dear  Ur,  Juergen smeyer : 

I desire  to  acknowledge  your  let  er  adcj?esaed  to  the 
General  on  October  26,  1939,  r luting  to  an  inquiry  with  re- 
spect to  the  construction  of  >enate  Bill  No*  94  or  the  Jones 
Hunger  Law,  which  is  as  follows: 


"in  the  year  1935  the  County  Collector 
advertise  and  of  ered  for  sale  certain 
lands  on  which  the  taxes  were  delinquent, 
mere  v. uo  no  biu  for  the  amount  of  the 
delinquent  tuxes  and  tr.e  property  was 
not  sold  in  luob*  The  Collector  did  not 
advertise  the  property  in  1936  but  in 
1957  tixio  tract  v.Uo  a juin  advertised  for 
sale  and  no  one  bid  the  amount  of  delin- 
quent taxes  ana  cost  of  aclverti oing* 

The  land  v;a  . not  offered  for  sule  in  1958 
but  thi  year  the  Collector  is  of  ering 
t:*  is  tract  for  sale  for  a third  time* 

" „u.  otion:  Is  it  the  intention  of  the 
lav;  that  the  third  sale  shall  be  the 
last  of  thre  successive  advertisements 
and  sales,  or  does  it  merely  mean  three 
advertisements  as  in  this  case? 

"vacation:  If  the  property  i3  sold  this 

time,  will  the  purchaser  obtain  a good 
deed  under  the  a :ove  procedure? 

"In  1955  the  taxeo  on  the  above  lands 
were  a vertised  a^  delinquent  for  the 
years  1950-1951-1932-1935-1954.  Would 
the  Collector  have  the  right  to  advertise 
and  collect  taxes  for  the  years  1930  to 
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October  30, 


1958  inclusive,  at  this  sale? 

"llease  let  U3  have  an  opinion  on  the 
above  not  later  than  aturday,  Novem- 
ber 4th  so  that  the  Collector  will  know 
whether  to  sell  this  land  as  advertised," 


section  99b2a,  Laws  or  kissouri,  1933  at  page  430  is  in 
part  as  follows: 


"All  lands  and  lots  on  which,  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  Monday  of 
November  of  each  year,  *#**«•■»** 

The  entry  of  record  by  the  county  col- 
lector listing  the  delinquent  lands  and 
lots  as  provided  for  in  this  act  3hall 
be  and  become  a levy  upon  such  delinquent 
lands  and  lots  for  the  purpose  of  enforcing 
the  lien  of  delinquent  and  unpaid  taxes, 
together  with  penalty,  interest  and  costs." 


section  9952b  thereof,  provides  for  the  publication  of  the 
list  of  delinquent  lands. 

section  9953  thereof,  providing  for  the  reoff wring  of  delin- 
quent lands,  is  in  part  as  follows* 


"If  at  the  first  offering  of  sale  of  any 
tract  of  land  or  lot  under  the  provisions 
ox'  this  act  no  person  shall  bid  therefor 
a sum  equal  to  the  delinquent  taxes  there- 
on with  interest,  penalty  and  costs,  then 
the  clerk  of  the  sale  shall  note  such  fact 
in  his  record  of  sale  and  the  county  col- 
lector shall  note  a recital  thereof  in  his 
record  cont- ining  the  list  of  delinquent 
lands  and  lots,  and  said  tracts  of  land 
or  lata  i La  a ,r,a~.  n nf  f erad  for  an  La, 

-thA  next  sale  o£  dal  inqnont  lands  and 
lota,  as  in  tl  i3  act  provided,  if  such  lands 

or  lots  be  at  uch  time  delinquent.  * # * 

( Under -scoring- our s. ) 
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>ection  9953a  thereor,  at  pa  e 432  v/as  repealed  by  donate 
Bill  No.  311,  Luy;s  of  Missouri,  1939  at  pa  'e  851,  and  is  In  part 
as  follows: 


"Y-henever  any  lands  have  been  or  shall  here- 
aiter  be  offered  for  sale  lor  cTelinquon't  taxes 
inter e'sT , penaity~and  co  s th  by  the  colie cTTor 
of  the  proper  county  for  any  two  successive 
years  and  no  person  shall  have  bid  therefor 
a sum  equal  to  the  delinquent  taxes  thereon. 
Interest,  penalty  and  costs  provided  by  law, 
then  such  county  collector  shall  at  the  next 
regular  tax  sale  of  lands  for  delinquent  taxes, 
sell  same  to  the  highest  bidder,  * * * * ■»  * " 

(Under- scoring  ours.) 


A review  of  the  auove  statutes  clearly  indicate  that  it  was 
the  Intention  of  the  legislature  that  all  the  delinquent  lands  and 
lots  be  offered  "successive  years"  until  sold.  Ejection  9952a  supra 
says,  "All  lundo  and  lots  on  which  taxes  are  delinquent  and  unpaid 
shall  be  subject  to  sale  etc." . 

~>ectiOxi  9953  supra  provide^  for  a reofi'ering  or  second  sale, 
it  provide u that  in  event  al i.  trie  tuxes,  penalty,  interest  and  costs 
are  not  bid  at  tire  first  sale  "lands  or  lota  shall  be  again  offered 
for  sale,  at  the  next  sale  of  delinquent  lands  and  lots." 

Section  9953a  provides  that  "whenever  any  lands  have  been 
-*  * * *•  offered  for  sale  * * for  any  two  successive  years  ■>  # ■» 
then  such  county  collector  shall  at  the  next  regular  tax  sale  of 
lands  * it  * sell  same  to  the  highest  bidder  * * ." 

CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  department  that  the 
third  offering  for  sale  for  delinquent  taxes  must  be  successive  to 
the  second  sale  or  reoffering,  and  that  the  second  3ale  or  reoffering 
must  be  successive  to  the  first  offering.  That  unless  such  offerings 
for  sale  of  such  lands  for  delinquent  taxes  are  successive,  sales 
thereunder  will  be  void. 


APPROVED* 

V,.  J.  bl  ICE 

(Acting)  Attorney-General 

GVii/ww 


Respectfully  submitted, 

G.  V.  MEDLINO 

Assistant  Attorney-General 


COUNTY  COURTS: 
TOWNSHIP  BOARDS: 

ROAD  AND  BRIDGES: 
SPECIAL  COMMISSIONERS 
AND  TAXATION: 


Mr,  George  B.  Kautz 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 


The  seven  questions  pel taining  to 
the  rights  of  the  county  courts, 
township  trustees  and  special  road 
commis si oners  of  taxation  for  road 
and  bridge  purposes  in  counties 
under  township  organization. 


May  12,  1939 


Dear  Sirt 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  set  out  a number  of  questions  to  be  answered  by  this 
department.  Since  your  request  is  quite  lengthy  we  have 
divided  it  and  will  answer  the  questions  as  you  have 
submitted  them. 

1. 

Answering  your  first  question  which  is  as  follows: 

"Under  the  present  budget  law,  19o3, 
and  re-enacted  in  part,  1937,  the 
county  court  understands,  under  its 
classification  of  expenditures.  Class 
3,  that  it  has  no  right  to  contribute 
to  the  upkeep,  repair  or  replacement 
of  bridges  in  this  speoial  road  dis- 
trict. Is  this  correct?” 


By  Sections  7890  and  7891,  R.  S.  Missouri  1929,  means 
have  been  provided  by  which  taxes  may  be  levied  and  col- 
lected for  the  purpose  of  acquiring,  maintaining,  build- 
ing and  repairing  of  roads  and  bridges  in  this  state. 

These  sections  provide  as  follows: 

"The  county  courts  in  the  several 
counties  of  this  state,  having  a 
population  of  less  than  two  hun- 
dred and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof 
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in  each  year,  shall  levy  upon  all 
real  and  personal  property  made 
taxable  by  law  a tax  of  not  more 
than  twenty  cents  on  the  one  hun- 
dred dollars  valuation  as  a road 
tax,  which  levy  shall  be  collected 
and  paid  into  the  county  treasury 
as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  * county 
road  and  bridge  fund.'" 

"In  addition  to  the  levy  authorised 
by  the  preceding  section,  the  county 
oourts  of  the  counties  of  this  stnte, 
other  than  those  under  township 
organization,  in  their  discretion  may 
levy  and  collect  a special  tax  not 
exceeding  twenty-five  cents  on  each 
one  hundred  dollars  valuation,  to  be 
used  for  road  and  bridge  purposes, 
but  for  no  other  purposes  whatever, 
and  the  same  shall  be  known  and 
designated  as  'the  special  road  and 
bridge  fund*  of  the  county*  Pro- 
vided, however,  that  all  that  part 
or  portion  of  said  tax  which  shall 
arise  from  and  be  collected  and 
paid  upon  any  property  lying  and 
being  within  any  road  district 
shall  be  paid  into  the  county  treas- 
ury and  placed  to  the  credit  of  the 
speolal  road  district,  or  other  road 
district,  from  which  it  arose,  and 
shall  be  paid  out  to  the  respective 
road  districts  upon  warrants  of  the 
county  court,  in  favor  of  the  com- 
missioners, treasurer  or  overseer 
of  the  district,  as  the  case  may  bet 
Provided,  further,  that  the  part  of 
said  special  road  and  bridge  tax 
arising  from  and  paid  upon  property 
not  situated  in  any  road  district, 
speolal  or  otherwise,  shall  be  placed 
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to  the  credit  of  the  ’county  road 
and  bridge  fund*  and  be  used  in 
the  construction  and  maintenance 
of  roads,  and  may,  in  the  dis- 
cretion of  the  county  court,  be 
used  in  improving  or  repairing 
any  street  in  any  incorporated 
city  or  village  in  the  county, 
if  said  street  shall  form  a 
part  of  a continuous  highway  of 
said  county  leading  through  such 
city  or  villagej  but  no  part  of 
said  fund  shall  be  used  to  pay 
the  damages  incident  to,  or  costs 
of,  establishing  any  roadi  Pro- 
vided further,  that  no  warrant 
shall  be  drawn  in  favor  of  any 
road  overseer  until  an  account 
for  work  done  or  materials  fur- 
nished shall  have  been  presented 
and  audited  by  the  county  court." 

Seotion  8042,  R.  S.  Missouri  1929,  requires  that 
the  taxes  collected  under  Sections  7890  and  7891,  supra, 
shall,  on  application  being  made  therefor,  be  turned 
over  to  the  commissioners  of  the  speoial  road  districts 
containing  the  property  on  which  such  taxes  ere  col- 
lected. Tills  section  is  as  follows: 

"In  all  counties  in  this  state 
where  a special  road  district,  or 
districts,  has  or  have  been  or- 
ganized, or  where  a speoial  road 
district,  or  districts,  may  be 
organized  under  this  article,  and 
where  money  shall  be  collected  as 
oounty  taxes  for  road  purposes,  or 
for  road  and  bridge  purposes,  by 
virtvie  of  any  existing  law  or  laws, 
or  subsequent  law  or  laws  that  may 
be  enacted,  upon  property  within 
such  special  district,  or  districts, 
or  where  money  shall  be  collected 
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for  pool  or  billiard  table  licenses, 
upon  business  within  such  speoial 
road  district,  or  districts,  the 
oounty  court  shall,  as  such  taxes 
or  licenses  are  paid  and  collected, 
apportion  and  set  aside  to  the  credit 
of  such  special  road  district,  or 
districts,  from  which  said  taxes 
were  collected,  all  such  taxes  so 
arising  from  and  collected  and  paid 
upon  any  property  lying  and  being 
within  such  speoial  district,  or 
districts,  and  also  one-half  of  the 
amount  collected  for  pool  and  billiard 
table  licenses,  so  colie  oted  from  such 
business  carried  on  or  conducted  with- 
in the  limits  of  such  speoial  road  dis- 
trict) and  the  oounty  court  shall, 
upon  written  application  by  said  com- 
missioners of  such  speoial  road  dis- 
trict, or  districts,  draw  warrants 
upon  the  county  treasurer,  payable 
to  the  commissioners  of  such  speoial 
road  district,  or  districts,  or  the 
treasury  thereof,  for  all  that  part 
or  portion  of  said  taxes  so  collected 
upon  property  lying  and  being  within 
such  speoial  road  district,  or  dis- 
tricts, and  also  for  one-half  the 
amount  so  collected  for  pool  and 
billiard  table  lioenses,  so  collect- 
ed from  such  business  carried  on  or 
conducted  within  the  limits  of  such 
speoial  road  district,  or  districts." 

In  your  request  you  refer  to  Section  8039,  R.  S. 
Missouri  1929,  as  authority  of  the  court  to  appropriate 
funds  to  speoial  road  districts  for  certain  purposes. 
This  section  only  applies  to  speoial  road  districts 
organized  under  Article  IX,  ohapter  42,  R.  S.  Missouri, 
1929.  From  the  cases  which  are  reported  it  does  not 
seem  that  the  lawmakers,  at  the  time  Sections  7890  and 
7891,  supra,  were  enaoted,  contemplated  that  the  taxes 
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collected  under  these  sections  on  properties  In  the  road 
districts  would  belong  to  such  districts  when  demanded 
as  ruled  In  State  ex  rel.  v.  Burton,  266  Mo.  711,  182 
S.  W.  746.  Section  8039,  supra,  was  probably  Included 
in  the  Special  Road  District  Act  because  the  lawmakers 
did  not  contemplate  that  all  of  the  taxes  collected 
under  Sections  7890  and  7891,  supra,  an  properties  in  a 
special  road  district  would  go  to  such  special  road 
district. 

After  it  was  determined  that  such  taxes  would 
go  to  the  commissioners  of  the  special  road  district 
on  timely  application  being  made  therefor,  then  we 
think  the  lawmakers,  when  they  were  considering  the 
County  Budget  Aot,  Laws  of  Missouri,  1933,  page  341, 
especially  Intended  to  prohibit  any  other  tax  moneys 
from  going  to  the  special  road  district  for  the  reason 
that  they  were  getting  all  of  the  taxes  collected  on 
the  properties  in  their  districts  and  for  that  reason 
Class  Three  of  the  County  Budget  Act  was  inserted  which 
is  as  follows t 

"The  county  court  shall  next  set 
aside  and  apportion  the  amount  re- 
quired, if  any,  for  the  upkeep, 
repair  or  replacement  of  bridges 
on  other  than  state  highways  (and 
not  in  any  special  road  district) 
which  shall  constitute  the  third 
obligation  of  the  county." 

The  language  of  this  clause  is  plain  and  there 
is  no  doubt  that  the  lawmakers  intended  to  prohibit 
the  county  court  from  using  any  of  the  other  county 
revenue  which  is  budgeted  in  Class  Three  for  the  pur- 
pose of  the  upkeep,  repair  or  replacement  of  bridges 
in  special  road  districts. 

Therefore,  in  answer  to  your  first  question  we 
are  of  the  opinion  that  the  county  court  is  not  author- 
ised to  apportion  or  use  any  of  the  moneys  which  have 
been  placed  in  Class  Three  of  the  budget  for  the  pur- 
pose of  upkeep,  repair  or  replacement  of  bridges  in  a 
special  road  district. 
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II. 

On  the  seoond  question  which  you  have  submitted 
you  make  the  following  statement! 

"The  county  has  been  making  a levy 
of  30  cents  annually  over  the  entire 
oounty  for  all  county  purposes.  In 
the  classification  under  the  budget 
law,  the  county  apportions  .06  for 
road  and  bridge  purposes.  But  you 
will  understand  that  in  this  special 
road  district  the  oounty  court,  under1 
the  present  budget  law,  is  of  the 
opinion  that  It  has  no  right  to  take 
any  part  of  this  levy  for  bridge  pur- 
poses in  this  special  road  district." 

It  appears  from  the  statement  which  you  have  made 
that  the  county  court,  in  making  Its  levy  for  county  pur- 
poses, has  included  In  the  levy  a tax  at  the  rate  of 
six  cents  on  the  one  hundred  dollars  valuation  for  road 
and  bridge  purposes.  This  tax  is  authorised  by  virtue 
of  the  provisions  of  Section  7890,  supra.  The  tax  for 
road  and  bridge  purposes  under  Section  7890,  supra,  is 
a part  of  the  oounty  revenue  tax.  This  question  was 
before  our  Supreme  Court  in  State  to  Use  of  Covington 
v.  Wabash  Ry.  Co.,  319  Mo.  302,  305,  wherein  the  court 
said! 

******  We  are,  therefore,  of  the 
opinion  that  the  levy  for  road  pur- 
poses under  amended  Section  10682  in 
the  instant  case  was  a levy  for  oounty 
purposes  within  the  meaning  of  the 
reenaoted  Section  12865,  and  that  as 
a matter  of  construction  the  ten-per- 
cent  restriction  applies.” 

Under  Section  7890,  supra,  it  is  mandatory  on 
the  court  to  make  some  levy  for  road  and  bridge  purposes. 
Under  Section  8042,  supra.  If  the  court  colie ots  the  road 
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and  bridge  tax  on  properties  In  a special  road  district 
It  Is  the  duty  of  the  court  to  apportion  such  taxes  to 
the  district  including  the  properties  on  which  the  tax 
is  collected,  and  if  application  is  made  therefor  by 
the  comnls  si  oners  of  such  speoial  road  district  to  turn 
these  taxes  over  to  the  commissioners.  Therefore,  in 
answer  to  your  second  question  we  will  say  that  the 
county  court  not  only  has  a right  to,  but  is  required  to, 
turn  over  to  the  commissioners  the  road  taxes  collected 
on  properties  in  the  speoial  road  district  provided  the 
commissioners  make  timely  application  therefor.  In 
your  case  it  would  be  the  duty  of  the  county  court  to 
turn  the  amount  of  the  taxes  raised  by  the  six  cent 
levy  for  road  and  bridge  purposes  which  was  collected 
on  properties  in  the  speoial  road  district. 


III. 


In  answer  to  your  third  question  on  whether  or 
not  the  speoial  road  district  is  entitled  to  be  reim- 
bursed for  the  road  and  bridge  taxes,  we  are  enclosing 
a copy  of  an  opinion  dated  August  17,  1937,  to  Honorable 
L.  B.  Shuck,  Prosecuting  Attorney  of  Shannon  County, 
written  by  Assistant  Attorney  General,  Mr.  Olliver  W. 
Nolen.  We  think  this  opinion  answers  that  question 
except  as  to  whether  the  application  for  the  moneys 
by  the  commissioners  is  timely.  Yifhether  or  not  the 
application  is  timely  made  would  depend  upon  circum- 
stances. However,  for  a treatment  of  this  question 
we  refer  you  to  the  Little  Prairie  Speoial  Hoad  Dis- 
trict et  al.  v.  Pemiscot  County  et  al.,  249  S.  W.  599, 
l.o.  601,  which  held  that  the  tax  must  be  demanded  in 
the  year  that  it  is  levied.  See  also  Holloway  to  Use 
v.  Howell  County,  240  Mo.  601. 


IV. 

Answering  your  fourth  question  which  is  as  fol- 
lows i 


"It  seems  that  Section  8039,  R.  S. 
1929,  permitting  the  court  to  build 
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bridges  In  a special  road  district 
has  been  repealed  by  the  budget  law, 

1933,  page  340,  and  1937,  Page  422, 

On  the  matter  of  upkeep,  repair  or 
replacement  of  bridges  in  the  special 
road  district,  and  that  the  county 
can  no  longer  contribute  to  these 
bridges.  Is  this  correct?" 

We  think  this  question  is  answered  in  Division 
One  of  this  opinion  which  holds  that  the  court  is  not 
authorized  to  appropriate  any  of  the  fun  a to  special 
road  districts  which  have  been  properly  placed  in  Class 
Three  of  the  budget.  If  any  of  the  road  and  bridge 
taxes  collected  under  Sections  7890  or  7891,  supra, 
are  in  Class  Three  of  the  budget,  and  if  they  have  been 
collected  on  properties  in  the  special  road  district, 
then  under  the  holdings  in  Division  Three  of  this 
opinion  they  should  be  turned  over  to  the  special  road 
district  if  timely  application  is  roade  therefor. 


V. 


Your  next  question  which  is  as  follows: 

"On  the  other  hand.  Section  8042, 

R.  S.  1929,  anno,  statutes  6842,  pro- 
vided for  reimbursing  speoial  road 
districts  is  not  in  express  terms 
repealed  by  the  budget  law.  Does 
this  section  8042  still  remain  effect- 
ive, and  is  the  county  required  to 
reimburse  this  special  road  district 
thereunder?  If  so,  from  what  fund 
or  classification  will  th  s reimburse- 
ment be  taken?" 

Section  8042,  R.  S.  Missouri,  1929,  was  not  repealed  by 
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the  budget  Act.  It  requires  the  county  court  to  apportion 

all  taxes  collected  for  road  and  bridge  purposes  to  the 

districts  to  which  they  belong  as  they  are  collected. 

VlTille  the  taxes  under  Section  7890,  supra,  have  been  held 
to  be  a part  of  the  county  revenue  (State  to  Use  of 

Covington  v.  Wabash  Ry.  Co.,  319  Mo.  302,  305),  yet  we 

think  that  holding  was  only  for  the  purpose  of  determining 
what  taxes  would  be  considered  In  fixing  the  amount  of 
the  levy  in  order  to  be  within  the  limitations  of  the 
Constitution.  Therefore,  if  the  county  court  has  not 
apportioned  the  taxes  belonging  to  the  speoial  road  dis- 
tricts to  such  districts  as  they  were  collected  and  has 
placed  them  in  other  funds,  then  it  would  be  the  duty 
of  the  county  court,  if  ti.  ely  application  for  these 
taxes  is  made  by  the  commissioners, to  take  these  taxes 
out  of  the  funds  in  which  they  have  been  wrongfully 
placed.  If  they  have  boen  pla  ed  in  Class  Three  of 
the  budget,  then  they  should  be  taken  out  of  that  olass 
and  paid  to  the  commissioners  provided  the  conanis  si  oners 
have  made  timely  application  therefor. 


VI. 


Y ur  sixth  question  and  the  statement  in r elation 
to  it  Is  as  follows: 

"Included  in  this  special  road  dis- 
trict are  parts  of  five  townships. 

Harrison  cointy  has  township  organi- 
zation. These  townships  make  levies 
that  is,  i.  e.,  township  levies  for 
ordinary  road  purposes  and  then  a 
special  road  and  bridge  fund.  For 
instance,  Hamilton  township  makes  a 
20- cent  levy  for  road  purposes  and  a 
25- cent  levy  for  special  road  and 
bridge  fund.  Should  these  township  levies 
Include  the  property  of  this  township 
that  is  in  this  special  road  district,  or 
should  the  township  levy  simply  cover 
the  property  of  the  township  not  in 
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the  special  road  district?  You  will 
understand  that  the  special  road  dis- 
trict makes  a levy  of  its  own  for 
road  and  bridge  purposes.  The  present 
levy  is  25  cents." 

From  the  statement  will  ch  you  have  made  in  con- 
nection with  this  question  it  appears  that  the  levies 
which  have  been  made  or  are  being  contemplated  to  be 
made  by  the  county  court,  township  board  and  commissioners 
of  the  special  road  district  might  be  in  excess  of  the 

levy  authorized  by  Sections  11  and  22  of  Article  X of 

the  Constitution. 

Your  inquiry  does  not  go  to  that  question,  but 
from  the  statement  which  you  have  made  that  ther e are 
probably  excessive  levies,  for  your  information  we  are 
enclosing  two  opinions  rendered  by  this  department  touch- 
ing on  this  subject  which  might  be  of  some  benefit  to 

you  in  advising  the  various  bodies  in  the  amount  of  levy 

that  they  may  make.  These  opinions  are  written  by  Mr. 

W.  W.  Barnes  to  Honorable  Forrest  Smith,  State  Auditor, 
dated  July  2,  1934,  and  Mr.  Charles  E.  Hassett,  dated 
May  3rd,  1939,  written  by  Mr.  Drake  Watson,  Assistant 
Attorney  General. 

On  the  question  "Should  the  township  levies 
include  the  properties  of  the  township  w)  ich  are  in  a 
special  road  district,  or  should  the  township  levies 
simply  cover  the  property  of  the  township  in  the 
special  road  district?"  Section  8161,  R.  S*  Missouri, 
1929,  which  relates  to  the  power  of  the  township  board 
to  make  a levy  provides  as  follows: 

"The  township  board  of  directors  of 
any  township  may,  annually,  in  their 
discretion,  at  the  same  time  and  in 
the  same  manner  as  taxes  are  now 
required  by  law  to  be  levied  for 
county  purposes,  levy  an  annual  tax 
in  addition  to  those  now  authorized 
by  law,  in  any  amount  not  exceeding 
twenty- five  cents  on  each  one  hun- 
dred dollars  valuation  on  all  prop- 
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erty  subject  to  taxation  in  such 
township,  to  be  known  as  a special 
road  and  bridge  fund.  Provided  that 
the  part  of  said  special  road  and 
bridge  tax  arising  from  and  paid 
upon  property  not  situated  In  any 
road  district,  special  or  otherwise, 
shall  be  plaoed  to  the  order  of  the 
township  road  and  bridge  fund  and  be 
used  in  construction  and  maintenance 
of  roads  and  improving  or  repairing 
any  street  in  any  incorporated  city 
or  village  In  the  township,  if  said 
street  shall  form  a part  of  a con- 
tinuous highway  of  said  township 
leading  through  such  oity  or  village," 

Another  section  of  the  statute  authorising  town- 
ship boards  to  request  a levy  for  township  expenses  is 
Section  12308,  R,  S.  Missouri  1929,  which  provides  in 
part  as  follows t 


"The  township  board  of  directors 
shall  make  out  an  aocount  of  the 
amount  of  money  necessary  to  defray 
the  township  expenses  during  the 
next  ensuing  year;  said  account 
shall  be  made  out  not  more  than 
sixty  nor  less  than  twenty  days 
prior  to  the  meeting  of  the  county 
court  at  which  the  assessment  for 
county  purposes  is  made;  said  account 
shall  be  signed  by  the  president  of 
the  board,  and  attested  by  the  clerk, 
and  filed  with  the  clerk  of  the  county 
court  on  or  before  the  first  day  of 
said  court,  who  shall  cause  the  same 
to  be  plaoed  upon  the  tax  books  of 
said  townships  Provided,  that  said 
expenses  shall  not,  together  with 
the  amount  levied  for  road  purposes 
and  special  bridge  tax,  exceed  in 
any  one  year  twenty  cents  on  the  one 
hundred  dollars  valuation;  « « * * ” 
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It  seems  that  by  the  two  foregoing  sections  the 
plan  for  taking  care  of  the  expenses  of  the  township 
la  set  out.  It  will  be  noted  that  Section  8161,  supra, 
requlrea  that  the  levy  under  that  section  be  made  on 
all  property  in  the  township.  Section  3,  Artiole  X 
of  the  Constitution  provides  as  follows i 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same 
class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levy- 
ing the  tax,  and  all  taxes  shall  be 
levied  and  collected  by  general  laws." 

We  are,  therefore,  of  the  opinion  that  any  tax 
levied  by  the  township  board  in  order  to  comply  with  the 
foregoing  sections  and  provisions  of  the  Constitution 
should  be  on  all  property  in  the  district.  However,  we 
think  that  the  same  rule  applies  to  the  township  board 
aa  applies  to  the  county  court  to  turn  over  to  the 
speolal  road  district  commissioners,  on  timely  appli- 
cation therefor,  the  taxes  collected  for  road  and  bridges 
and  special  road  and  bridge  purposes  on  properties  In 
the  special  road  district. 


VII. 


Answering  your  seventh  question  of  your  opinion 
request  which  la  as  follows s 

"If  the  township  levy  should  include 
the  property  in  the  special  road  dis- 
trict, should  the  township  then  con- 
tribute to  or  maintain  the  roads  in 
the  speolal  road  district?  It  would 
seem  that  If  the  property  In  the 
special  road  district  is  subject  to 
levy  for  township  levies  and  also 
the  general  county  levy  and  then  has  a 
special  tax  of  its  own,  all  for  road 
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and  bridge  purposes,  that  the  prop- 
erty In  the  special  road  district 
' has  been  taxed  two  or  three  times 

for  the  same  purpose." 

Having  answered  in  Division  Six  of  this  opinion 
that  the  taxes  levied  by  the  township  board  should  be 
on  all  of  the  properties  in  the  township  including  those 
of  a special  road  district,  then  as  stated  in  the  con- 
clusion of  said  Division  Six  of  this  opinion  we  think 
that  the  road  and  bridge  and  special  road  and  bridge 
taxes  which  are  collected  by  the  township  board  on  prop- 
erties in  the  special  road  district  should  be  turned 
over  to  the  commia si oners  of  the  special  road  district 
if  timely  application  is  made  therefor. 

In  conclusion  we  will  say  that  if  the  sections 
of  the  statutes  hereinbefore  set  out  are  followed  by 
the  county  court,  township  board  and  special  road  dis- 
trict commissioners,  the  taxes  levied  and  colle  oted 
therefor  will  be  within  the  constitutional  provisions  of 
Sections  11  and  22  of  Article  X of  the  Constitution. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  Genoral 


APPROVED* 


J.  E.  WES;: 

(Acting)  Attorney  General 


TUB  * DA 


Fish  AND  GAME:  Possession  of  squirrels  between 

June  1st  and  November  30th  is  not 
a violation  of  section  8277  R.  S. 
Missouri,  1929* 


July  20,  1939 


Hon.  0.  A.  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  14th,  1939,  w ich  reads  as  follows* 


"lam  writing  you  for  an  opinion  construing 
Section  8285  R.  S.  Missouri,  1929. 

"Charles  L.  Horner,  one  of  the  Game  Conser- 
vation Agents,  has  filed  with  a Justice  of 
the  Peace,  complaints  cnarglng  a colored 
boy  with  selling  six  squirrels  for  ten  cents 
each  to  one  person,  and  two  squirrels  for 
ten  cents  each  to  another  person,  on  or 
about  June  5th,  1939. 

"I  have  filed  the  information  on  the  complaint 
against  the  party  who  sold  the  squirrels,  under 
the  provisions  of  the  above  section  prohibiting 
the  sale  of  same,  and  he  entered  a plea  of 
guilty. 

"The  conservation  agent  also  filed  complaints 
agqlnst  the  individuals  for  buying  the  squir- 
rels, and  Insists  that  I file  informations, 
contending  that  said  section  8285  also  pro- 
hibits the  buying  of  such  game. 

"This  sale  was  made  to  individuals,  and  in 
no  way  comes  under  the  provisions  of  said 
section  prohibiting  the  serving  or  storage 
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of  such  game,  as  prohibited  cy  said 
section. 

"I  am  of  the  opinion  that  said  s ection  £oes 
not  operate  against  the  buyer,  reading  as 
follows.  *Any  person,  firm,  or  corporation, 
who  shall,  at  any  time  of  the  year,  barter, 
sell  or  offer  for  sale,  • • •'  I do  not  feel 
that  an  info  mat  ion  should  be  filed  on  said 
complaints,  for  as  I construe  said  section 
the  buyers  did  not  violate  the  law  under  the 
provisions  thereof.  I am  holding  toe  com- 
plaints for  the  time  being  and  would  like  to 
have  your  opinion  on  this  matter  in  order 
to  get  this  adjusted  with  the  Game  Conser- 
vation Agent.  * * * * " 


Section  3237  R.  S.  Missouri,  1929,  reads  as 
follows: 


"No  person  shall  pursue,  capture,  injure, 
kill,  or  destroy  any  grey  squirrel,  fox 
squirrel  (American  squirrel)  or  black 
squirrel,  except  from  June  1st  to  November 
30th  each  year,  both  dates  inclusive;  not 
to  exceed  ten  in  any  one  day,  nor  shall 
any  person  pursue,  injure,  capture,  kill 
or  destroy  any  such  squirrels  at  any  time 
in  any  public  or  private  park:  Provided, 
that  any  person  may  protect  his  or  her 
premises  from  the  ravages  and  depredations 
of  animals  named  in  this  section  at  any 
time  and  in  any  way.  any  person  who  snail 
violate  any  of  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a misdemeanor." 


It  will  be  noticed  by  implication  that  the  date  of  open 
season  on  squirrels  is  June  1st  to  November  30th  of  each 
year. 

Section  8247  R.  S.  Missouri,  1929,  reads  as 
follows : 
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"Any  person  who  shall  have  In  his  possession 
or  under  hie  control  any  variety  of  fish,  game 
or  birds,  during  the  closed  season  prescribed 
by  law  therefor,  and  any  person  who  shall 
have  In  his  possession,  or  undar  his  control, 
the  carcass,  pelt,  or  flesh  of  any  animal, 
fish  or  gne  protected  by  this  article,  ex- 
cept when  such  possession  or  control  Is  per- 
mitted thereunder,  shall  be  guilty  of  a mis- 
demeanor and  the  game  warden  and  his  deputies 
are  hereby  permitted  and  authorised  to  take 
end  confiscate  any  fish,  game,  birds,  or 
wild  animals,  or  the  carcass,  pelt  or  flesh 
thereof,  from  any  person  who  may  be  holding 
the  same,  in  violation  of  this  article*" 


According  to  the  faots  stated  In  your  request, 
the  game  warden  is  probably  proceeding  tinder  this  section, 
and  if  this  is  so, the  season  not  being  closed,  the  pos- 
session of  a squirrel  Is  not  In  violation  of  this  sec- 
tion, for  the  reason  that  the  defendants  did  not  buy  the 
squirrels  until  June  5th,  1939*  If  the  possession  was 
at  a time  the  season  was  closed  on  squirrels,  the  pos- 
session of  same  would  be  a violation  of  section  3247, 
supra*  It  was  so  held  In  the  case  of  State  v.  King, 

97  S.  W.  (2d)  153. 

Section  8285  Session  Laws  of  1931,  page  225  is  a 
new  section  repealing  seotion  8285  R*  S*  Missouri,  1929* 
The  only  change  being  the  omission  of  the  words  "whether 
taken  within  or  without  this  state".  Section  8285  Ses- 
sion Laws  of  1931,  pa^e  225,  reads  as  follows t 


"Any  person,  firm  or  corporation,  who  shall, 
at  any  time  of  the  year  barter,  s ell  or  offer 
for  sale,  or  who  shall  store  or  serve  In  any 
commission  house,  cold  storage  house  or  com- 
mercial establishment.  In  this  state,  either 
under  the  name  used  in  this  article,  or  under 
any  other  name  or  guise  whatever,  any  animal 
or  bird  protected  in  this  article,  unless  the 
same  be  fur- bearing  animals,  lawfully  taken 
shall  be  punished  by  a fine  of  not  less  than 
fifty  dollars  ($50*00)  nor  more  than  one 
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hundred  dollars  ($100*00),  and  an  ad- 
ditional fine  of  five  dollars  ($5*00) 
for  every  bird  or  animal  or  part  of 
every  birn  or  animal  bartered,  sold  or 
offered  for  sale,  stored  or  served* 

Provided,  that  nothing  in  this  s eotion 
shall  be  construed  to  apply  to  the  pelts 
or  parts  of  fur-bearing  animals  lawfully 
taken,  or  as  otherwise  provided  for  taxi- 
dermists, or  scientific  specimens  in  this 
artiole:  Provided,  nothing  in  this  seotlon 
shall  oe  construed  to  prohibit  the  storing, 
and  serving,  in  any  eating  establishment, 
of  deer  and  elk,  raised  in  captivity,  as 
provided  for  in  section  B310* 

Under  this  seotlon,  which  deals  with  the  possession  of 
protected  animals,  it  is  specifically  stated  "who  shall 
store  or  serve  in  any  commission  house,  cold  storage 
house  or  commercial  establishment  in  this  state."  It 
can  readily  be  seen  that  It  was  the  intention  of  the 
legislature  in  enacting  this  section  that  it  apply  only 
to  commercial  Interprises  and  not  to  a private  individual* 
In  rendering  this  opinion,  this  office  is  taking  into 
consideration  that  the  statute  of  1929  and  1931,  also 
any  law  in  regard  to  the  conservation  of  fish  and  game, 
as  applied  in  1937,  is  ovemed  by  amendment  number  four 
which  was  voted  in  1937,  and  which  gave  the  conservation 
commission  much  authority  in  regulating  the  conservation 
of  fish  and  game*  Under  that  amendment  the  conservation 
commission  was  empowered  to  make  rules  which  would  in- 
validate any  statutory  law  which  would  be  in  conflict 
with  any  rules  made  by  the  newly  created  conservation 
commission*  It  was  so  held  in  the  ca.^e  of  Marsh  v* 
Bartlett,  121  S*  ?*  (2d)  737,  pars.  15,16,  where  the 
court  said: 


"It  has  been  indicated  above  that  the  conser- 
vation Commission  has  been  granted  tne  author- 
ity to  control,  regulate,  etc*,  the  matters 
connitted  to  it*  There  was  much  discussion 
by  counsel  in  their  oral  arguments,  and  much 
appears  in  their  brief,  with  reference  to  the 
meaning  of  the  words  definitive  of  that  authori- 
ty* In  the  aspect  of  the  Amendment  now  under 
consideration  there  is  no  need  to  go  into 
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definition  of  the  various  terms.  They 
take  color  and  significance  from  the  con- 
text. 

"The  term  ’regulate’  will  be  sufficient 
for  the  moment.  It  Includes  ordinarily 
the  means  to  adjust,  order,  or  govern  by 
rale  or  established  mode;  direot  or 
manage  according  to  certain  standards  or 
rules.  Sluter  v.  St.  Louis  Transit  Co., 

139  Mo.  107,  33  S.  W.  648,  5 L.  R.  A., 

M.  S.,  186.  Regulation  and  legislation  are 
not  synonymous  terms.  In  re  Northwestern 
Indiana  Tel.  Co.,  901  Ind.  667,  171  £.  E. 
o5,  70.  Regulation  is  comprehensive  enough 
to  cover  the  exercise  of  authority  over  the 
whole  subject  to  be  regulated.  Southern 
R.  Co.  v.  nussell,  133  \a.  292,  112  S.  •• 

700,  703. 

"It  will  be  remembered  that  in  the  body 
of  the  Amendment  the  word  'laws'  occurs 
twice  and  is  therein  definitely  related 
to  the  Legislature  or  to  the  legislative 
power,  while  the  word  ’regulate^  and 
kindred  words  are  attributed  to  the  ad- 
ministrative power  and  duty.  Also,  as 
pointed  out  In  our  citation  of  the  Qrlmaud 
Case,  supra,  punitive  laws  or  laws  fixing 
punishment  as  for  violations  of  administra- 
tive rules  are  solely  referable  to  the 
legislative  power  and  function,  and,  on  the 
other  hand,  administrative  rules  may  have 
the  force  of  law  in  tnat  violations  there- 
of are  punishable  as  public  offenses.  Hence 
it  follows  that  unless  there  be  existing 
statutes  that  are  not  inconsistent  with  the 
Amendment  but  which  do  in  effect  fix  punish- 
ment for  acts  or  conduct  that  iaay  fairly  come 
within  the  purview  of  some  rule  or  rales  es- 
tablished by  the  Conservation  Commission, 
it  cannot  be  said  that  the  Amendment  is  com- 
pletely self-enforcing;  if  the  situation 
be  the  opposite,  our  conclusion  will  be  the 
opposite." 
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CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the 
opinion  of  this  department  that  any  private  individual 
who  purchases  squirrels  between  June  let  and  November 
30th,  in  any  year,  is  not  subject  to  criminal  prose- 
cution unless  the  purchase  is  made  for  the  purpose 
of  commercial  business  and  not  for  private  consumption 
of  the  squirrels. 


Respectfully  submitted, 

W.  J*  BURKE 

Assistant  Attorney  General 

APPROVED: 

TYPE  W. .BUKTOH 

(Acting)  Attorney  General 
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SCHOOLS:  Different  questions  relating  to 

DIRECTORS  AND  CLERKS:  school  directors,  their  qualifications 

and  election  of  the  clerk  and  their 
records.  


May  18,  1939 


Mr.  Earl  C.  Kearbey 
County  Superintendent  of  Schools 
Carter  County 
Ellsinore,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  of  facts  in  your 
request: 


"At  the  annual  school  meeting  Apr.  4, 
two  directors  were  legally  elected. 

A Meeting  was  called  by  the  Presi- 
dent of  the  old  board  for  Friday 
night  Apr.  7 to  qualify  the  new 
membe  rs . 

"Before  Priday  night  the  two  new 
members  went  to  the  home  of  the 
old  member  and  proceeded  to  have 
a meeting  without  due  notice  to 
the  two  retiring  members  or  the 
district  clerk. 

nAn  outsider  was  appointed  clerk 
of  the  new  board,  and  the  old  di- 
rector swore  in  the  two  new  members. 
They  ignored  the  meeting  that  was 
oalled  by  the  predldent  of  old  board 
for  Priday  night.  The  new  board  had 
no  clerk  record  book,  but  kept  a 
record  on  scrap  paper  withheld  from 
district  clerk. 
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"I  am  wondering  If  their  meeting 
was  legal  ae  there  was  only  one 
member  of  the  old  board  present. 

Perhaps  it  is  not  necessary  for 
the  old  out-going  members  to  be 
present . 

"The  new  board  has  hired  a teacher, 
signed  a contract,  but  a copy  of 
the  contract  is  not  in  the  dist. 

Clerk's  record  book  as  they  had  no 
record  book.  They  would  not  give 
the  minutes  of  the  board  meeting  to 
the  regular  clerk  who  serves  until 
July  15,  1939. 

"The  new  directors  did  not  sign  their 
oath  in  a record  book  at  the  time, 

"They  have  by  this  time  made  arrange- 
ments for  a clerk's  record  book  I am 
informed. 

"Both  school  boards  are  trying  to 
hold  their  organization  and  both  are 
transacting  business.  Which  clerk 
shall  I recognise  as  the  official 
officer?  Would  you  care  to  give 
me  some  advice  and  state  your 
opinion?  The  oounty  attorneys 
seems  to  recognize  the  new  board  but 
there  seems  to  be  two  sides  to  me. 

I would  appreciate  any  information 
you  might  give." 

To  begin  with  we  have  the  rule  that  the  of floe 
of  school  district  director  is  a creature  of  the  statute 
and  we  must  look  to  the  statutes  to  ascertain  what  such 
duties  are.  Your  question  particularly  relates  to  the 
organization  of  the  school  board.  There  seems  to  be  no 
question  but  what  two  directors  were  duly  elected  to  the 
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board  In  which  the  controversy  now  exists. 

With  respect  to  the  duties  of  directors  In  re- 
lation to  their  organisation  we  find  these  are  set  out 
in  Section  9289,  R.  S.  Missouri  1929,  which  are  as  fol- 
lows! 

"The  directors  shall  meet  within 
four  days  after  the  annual  meeting, 
at  soii.e  plaoe  within  the  district, 
and  organise  by  electing  one  of 
their  number  president;  and  the 
board  shall,  on  or  before  the 
fifteenth  day  of  July,  select  a 
clerk,  who  shall  enter  upon  his 
duties  on  the  fifteenth  day  of 
July,  but  no  compensation  shall 
be  allowed  such  clerk  until  all 
reports  required  by  law  and  by 
the  board  have  been  duly  made 
and  filed.  A majority  of  the 
board  shall  constitute  a quorum 
for  the  transaction  of  tuslnesst 
Provided,  each  member  shall  have 
due  notice  of  the  time,  plaoe  and 
purpose  of  such  meeting;  and  in 
case  of  the  absence  of  the  clerk, 
one  of  the  directors  may  aot  tem- 
porarily in  his  place.  The  clerk 
shall  keep  a correct  record  of  the 
proceedings  of  all  the  meetings  of 
the  board.  No  member  of  the  board 
shall  receive  any  compensation  for 
performing  the  duties  of  a director." 

While  this  section  requires  the  directors  to 
meet  within  four  days  after  the  annual  meeting,  I find 
that  by  an  opinion  from  this  department  dated  May  17th, 
1933,  written  by  Honorable  George  B.  Strother,  Assistant 
Attorney  General,  to  Honorable  Melvin  Englehart,  Prose- 
cuting Attorney,  Fredericktown,  Missouri,  which  holds 
that  the  time  requirement  for  the  holding  of  the  meeting 
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la  merely  directory  and  that  the  directors  could  qualify 
at  any  time  thereafter.  I am  enclosing  a copy  of  this 
opinion  for  your  information. 

By  Section  9287,  R.  S.  Missouri  1929,  the  law 
provides  that  the  directors  shall  hold  their  office  un- 
til their  successors  are  elected  or  appointed  and  quali- 
fied. It  appears  from  your  letter  that  it  is  the  con- 
tention of  the  old  directors  that  the  new  directors 
have  not  legally  qualified,  and  for  that  reason  they 
are  attesting  to  hold  over. 

Section  9288,  R.  S.  Missouri  1929,  requires 
the  directors,  after  they  have  been  elected,  to  take 
and  subscribe  an  oath  before  entering  upon  his  duties 
of  their  oath.  This  oath  is  to  be  spread  upon  the 
records  of  the  district.  The  oath  may  be  administered 
by  any  member  of  the  board.  I note  from  your  letter 
that  the  old  member  of  the  board  who  was  not  up  for 
reeleotion  administered  the  oath  to  two  newly  elected 
directors.  It  also  appears  that  this  new  board  met 
within  four  days  after  the  election  as  is  provided  by 
said  Section  9289,  and  after  being  sworn  in  by  the  old 
directors  elected  the  clerk  and  their  oaths  were  adminis- 
tered and  spread  upon  a paper  which  was  kept  for  a record 
of  that  meeting. 

# * 

In  regard  to  the  selection  of  the  clerk  it  seems 
that  by  Section  9289,  supra,  that  the  clerk  shall  be 
elected  on  or  before  July  fifteenth  and  shall  enter  upon 
his  duties  on  July  fifteenth  following.  The  duties  of 
the  district  clerk  are  set  out  in  Section  9308,  R.  S. 
Missouri  1929,  which  provides  in  part  as  follows: 

"The  district  clerk  shall  keep  a 
record  of  the  proceedings  of  all 
annual  and  special  meetings  of  the 
qualified  voters  of  the  district; 
also,  the  proceedings  of  the  board 
of  directors.  He  shall  make  copies 
of  the  election  notioes,  contracts 
with  teachers,  certificates  and  all 
other  papers  relating  to  the  business 
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of  the  district,  and  securely  keep 
the  same.  He  shall  transmit  to  the 
county  superintendent,  on  or  before 
the  fifteenth  day  of  July  in  each 
year,  a report  embracing  the  follow- 
ing items i ************ 


Section  9509,  R*  S.  Missouri  1929,  requires  the 
district  clerk  to  procure  the  neoessary  record  books  for 
the  proper  transaction  of  the  business  of  the  district* 

By  Sections  9289  and  9306,  supra,  we  think  the 
lawmakers  intended  that  the  clerk  would  hold  his  of lice 
until  July  fifteenth,  unless  he  resigned  or  is  removed 
as  is  provided  by  Section  9291,  R.  S.  Missouri  1929, 
which  is  as  follows: 


"The  board  shall  have  power  to  re- 
move the  district  clerk  from  his 
office  for  dereliction  of  duty  and 
appoint  another  in  his  plaoe,  to 
whom  the  former  incumbent  shall 
immediately  deliver  his  books  and 
papers  pertaining  to  the  office." 

It  is  the  duty  of  the  clerk  to  keep  the  record 
of  the  meetings  of  the  board  as  is  provided  by  said  Sec- 
tions 9289  and  9308*  If  the  clerk  is  absent  from  any 
meeting  of  the  board,  then  some  member  of  the  board  may 
keep  the  record*  Section  9289,  R*  S*  Missouri  1929* 


Prom  the  statement  which  you  have  submitted  it 
also  appears  that  the  new  board,  at  their  first  meeting, 
attempted  to  elect  a new  clerk  who  kept  the  record  of 
that  meeting*  Since  the  old  clerk  who  had  been  elected 
for  a term  expiring  July  fifteenth  had  not  resigned  nor  had 
he  been  removed  as  is  provided  by  Section  9291,  supra,  we 
do  not  think  the  action  of  the  board  in  selecting  a new 
clerk  was  valid*  Apparently  the  new  board  did  not  follow 
the  statute  in  this  matter  and  since  the  statute  is  their 
guide  the  old  clerk  is  the  one  who  should  have  kept  the 
record  of  the  meetings*  The  rule  on  this  question  is 
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stated  In  Volume  56  C.  J.,  page  334,  at  Section  205: 


"A  board  of  education,  or  of  di- 
rectors, trustees,  or  the  like, 
of  a school  district  or  other  local 
school  organization  can  exercise 
its  powers  In  no  other  mode  than 
that  prescribed  or  authorized  by 
statute.  ***********” 


This  brings  us  to  the  question  if  the  clerk  who 
acted  at  the  meeting  of  the  new  board  was  not  the  duly 
elected  official,  -are  the  proceedings  of  the  new  board  at 
its  meetings  vold7  Volume  56  C.  J.,  page  538,  Section 
811,  provides  as  follows: 


"As  a general  rule,  and,  in  some 
states,  under  statutes  expressly 
so  requiring,  a board  of  education, 
or  of  directors,  trustees,  or  the 
like,  of  a school  district  or  other 
local  school  organization  should 
keep  written  minutes  or  a written 
record  of  its  proceedings  and  offi- 
cial acts,  but  its  unrecorded  acts 
are  not  thereby  void. 


*****b***#»**-*###*-tt 
A statute  requiring  the  board  to 
keep  a record  book  is  complied  with 
by  clipping  or  pinning  a record  of 
a meeting  to  the  pages  of  the  record 
book." 

It  also  appears  from  your  letter  that  the  board 
has  entered  into  a contract  employing  a teacher,  but  the 
copy  of  this  contract  is  not  in  the  district  clerk's  record 
book,  that  is  the  old  district  clerk.  On  the  question  of 
keeping  the  record  of  a contract  we  find  the  rule  stated 
in  Volume  56  C.  J.,  pages  495,  496,  Section  539: 
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nAs  a gen  ral  rule  a aohool  board 
should  keep  a record  of  their  pro- 
ceedings at  each  session  and  their 
acts  relative  to  the  execution  of 
a contract  should  appear  therein; 
but  their  unrecorded  acts  as  to 
contracts  are  not  void." 

According  to  this  rule,  if  the  contract  with 
the  teacher  has  been  properly  entered  into  with  the 
new  board,  even  though  it  is  not  spread  upon  the  records 
of  this  district,  still  the  contract  with  the  teacher 
would  not  be  void. 

If  the  district  clerk,  whose  term  is  to  expire 
July  fifteenth,  falls  to  meet  with  the  new  board,  then 
one  of  the  members  of  the  board  could  act  as  clerk  and 
make  up  the  proper  records  including  in  the  minutes  of 
such  meeting  the  actions  of  the  board  which  have  taken 
place  heretofore  and  which  have  been  recorded  by  the 
party  whom  the  board  attempted  to  select  as  the  clerk 
before  the  old  clerk  had  been  removed  or  had  resigned. 

If  the  old  district  clerk  refuses  to  act  as  clerk 
for  the  new  board,  then  under  Section  9291,  supra,  the 
new  board  would  be  authorized  to  remove  him  and  select 
a new  clerk. 


CONCLUSION. 

Prom  the  foregoing  we  are  of  the  opinion  that 
the  newly  elected  members  of  the  school  board,  together 
with  the  old  member  who  held  over,  are  the  duly  elected 
and  qualified  members  of  the  school  board;  that  they 
were  authorized  to  meet  within  four  days  after  the 
school  meeting  and  organize  without  notifying  the  out- 
going members  of  the  board;  that  it  was  the  duty  of 
the  clerk  of  the  district  who  had  been  selected  for 
a term  ending  July  fifteenth  to  attend  their  meetings 
and  record  their  action  in  the  record  books  for  the 
district;  that  his  failure  so  to  do,  if  informed  of 
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the  meeting,  would  constitute  a ground  for  his  remov- 
al; that  In  the  absence  of  the  clerk  of  the  board  a 
member  of  the  board  can  act  i s clerk;  that  the  new 
board  Is  not  authorized  to  select  another  clerk  whose 
term  will  begin  before  July  fifteenth  unless  the  old 
clerk  resigns  or  is  removed;  that  the  new  board  may 
keep  its  records  on  a sheet  of  paper  and  later  enter 
them  bn  the  records  of  the  district  book  for  that  pur- 
pose; that  if  the  new  directors  were  duly  sworn  In  by 
the  old  member  of  the  board,  their  oaths  may  be  entered 
on  the  records  of  the  district  at  any  time  thereafter; 
that  if  the  new  board  has  entered  into  a contra ct  with 
the  teacher  and  the  contract  is  not  spread  on  the  records 
of  the  district  it  is  not  void  for  that  reason. 

We  are  further  of  the  opinion  that  in  conduct- 
ing the  affairs  of  the  school  district  you  should 
recognize  the  acts  of  the  newly  elected  directors  with 
the  old  director  who  held  over  as  the  acts  of  the  school 
distri ot. 

Respectfully  submitted 


TYRS  W.  2URT0N 

Assistant  Attorney  General 


APPROVED: 


j:  e:  

(Acting)  Attorney  General 
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SCHOOL:  Treasuers  of  city,  town 
or  village  districts  not 
entitled  to  compensation 
until  annual  reports  nave 
been  filed. 
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March  22nd,  1939* 


Honorable  Lloyd  W.  King, 

Superintendent, 

Department  of  Public  Schools, 

Jefferson  City,  Missouri. 

bear  Mr.  King: 

?/e  are  in  receipt  of  your  inquiry 
of  recent  date  which  reads  as  follows: 

"Inquiry  has  come  to  this  depart- 
ment from  the  school  board  of  Uni- 
versity City  concerning  the  proper 
method  of  paying  the  school  board 
treasurer  for  his  services,  both 
for  the  ordinary  duties  and  the 
special  duties  in  the  payment  of 
bonds  and  interest. 

"Section  9360,  R.  S.  1929,  provides 
that  the  treasurer  shall  not  be 
paid  in  excess  of  $50  for  his 
regular  services.  Section  9529 
provides  that  such  compensation 
shall  not  be  granted  until  his 
annual  report  has  been  approved 
and  filed  with  the  board, 

"The  special  duties  of  the  treas- 
urer are  set  out  in  Section  9336, 

R.  S.  1929.  This  law  make?  the 
treasurer  custodian  of  all  money 
collected  for  liquidating  any 
bonded  indebtedness  and  interest 
on  same;  - - also,  makes  him 
responsible  for  the  payment  of 
such  bonds  and  interest  that 
may  become  due.  As  special  com- 
pensation for  such  services,  he 
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shall  he  paid  not  to  exceed 
one  per  cent  on  the  amount 
by  him  paid  out  in  the  redemp- 
tion of  bonds  and  payment  of 
interest  on  same.  There  seems 
to  be  nothing  in  this  law  which 
would  prohibit  the  board  from 
paying  the  treasurer  for  the 
special  services  required  in 
Section  9330  at  the  time  bonds 
are  redeemed  and  interest  paid* 

"The  school  board  of  University 
City  desires  to  know  whether  or 
not  it  has  the  legal  authority 
to  pay  its  treasurer  for  his 
special  services  in  liquidating 
bonded  indebtedness  and  the 
payment  of  Interest  immediately 
after  such  services  have  been 
performed,  or  wait  until  the 
close  of  the  year  and  pay  the 
special  fee  at  the  time  the 
£50  is  paid  for  his  regular 
services «” 


From  the  memorandum  submitted  with  you* 
inquiry  we  assume  that  there  is  some  contention  that 
Section  9336,  R.  S*  Mo*  1929,  does  not  really  belong 
in  Article  4 of  Chapter  57  of  the  statutes  V»e  have, 
therefore,  traced  the  history  of  this  section  of  the 
statutes  We  find  that  at  page  37,  Laws  of  1877,  an 
act  was  passed  applicable  to  all  schools  and  contained 
a provision  similar  to  Sectlon  9336  of  the  present 
statutes  This  act  authorised  school  boards  to  issue 
renewal  funding  bonds  to  be  sold  or  exchanged  for  the 
purpose  of  meeting  and  paying  matured  or  maturing 
bonded  indebtedness,  and  to  le  y a special  tax  to  pay 
the  bond  indebtedness  of  the  districts*  The  act  pro- 
vided that  the  money  raised  by  the  special  levy 
therein  authorized  should  constitute  a sinking  fund, 
and  it  provided  that  if  the  outstanding  bonds  could 
not  be  obtained,  the  sinking  fund  could  be  invested 
in  certain  designated  securities  until  the  outstand- 
ing bonds  could  be  obtained*  The  act  provided  that 
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a treasurer  of  the  district  should  receive  for 
his  services  in  safe  keeping  the  sinking  fund 
and  investing  and  handling  the  same  not  to  ex- 
ceed one  per  cent  on  the  amount.  This  act 
carried  an  emergency  clause  reciting  that  there 
were  no  provisions  then  existing  tb  authorize 
issuance  of  renewal  bonds  or  the  levying  of  a 
special  tax  for  redemption  of  outstanding  bonds. 
This  act  appears  in  the  Revised  Statutes  of  1879 
as  Section  7039,  but  does  not  appear  in  the  re- 
visions thereafter. 

However,  at  page  249,  Laws  of  1889, 
appears  an  act  entitled:  "An  Act  to  revise  and 
amend  Article  2,  chapter  150,  of  the  Revised  Sta- 
tutes of  Missouri  of  1879,  entitled  ’of  city, 
town  and  village  schools j and  all  acts  amendatory 
thereof’" « At  page  252,  of  said  Laws,  appears 
Section  7149a  as  a part  of  said  act,  shich  section 
is  marked  as  a new  section.  Said  section  reads 
as  follows: 

"The  treasurer  of  the  board 
shall  be  the  custodian  of  all 
moneys  collected  for  liquidating 
any  bonded  indebtedness  and 
interest  on  the  same,  and  shall 
be  responsible  on  his  official 
bond  for  the  safe  keeping  aid 
proper  appliance  of  such  sink- 
ing fund  and  interest  as  may  be 
by  him  received,  and  also  for 
any  loss  incurred  or  damage  re- 
sulting from  his  failure  to  burn 
any  and  all  redeemed  bonds,  as 
required  in  section  7036}  he 
shall  promptly  pay  the  interest 
on  bonds  when  due,  and  pay  off, 
cancel  and  burn  the  bonds  as 
rapidly  as  possible}  and  he  shall 
receive  as  full  compensation  for 
his  services  under  this  section, 
one-half  of  one  per  cent  on  amount 
by  him  paid  out  in  the  redemption 
of  bonds  and  payment  of  interest 
on  same. 
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Article  2,  Chapter  150,  R.  S. 

1879,  dealt  with  city,  town  and  village  schools 
and  contained  Section  7149,  which  dealt  with  the 
office  of  treasurer.  It  would  seem  clear, 
therefore,  that  when  the  foregoing  section  7149a 
was  passed,  the  Legislature  had  in  mind  the  o flee 
of  treasurer  of  city,  town  and  village  school 
districts.  The  later  section  does  not  purport  to 
be  the  same  section  as  Section  6,  page  39,  Laws 
of  1877,  heretofore  referred  to.  The  Act  of  1877 
referred  to  all  schools  irrespective  of  classifi- 
cation. 


Yftien,  therefore,  in  1889,  the  Legis- 
lature passed  Section  7149a,  there  was  no  longer 
any  need  for  that  part  of  the  Act  of  1877  refer- 
ring to  the  same  subject  matter,  since  there  were 
no  treasurers  of  school  districts  other  than 
treasurers  of  the  districts  covered  by  the  Act  of 
1889.  This  perhaps  explains  why  Section  6 of 
the  Act  of  1877  was  not  carried  forward  in  the 
revision  of  1889. 

Section  7149a  was  carried  forward  in 
the  various  revisions  until  in  1909  it  was  repealed 
along  with  Article  2,  Chapter  154,  R.  S.  1899,  and 
in  its  place  a new  section  was  adopted.  The  Act 
of  1909  has  been  carried  down  in  the  revision  and 
Is  now  Section  9336,  R.  S.  Mo.  1929.  In  view  of  the 
fact  that  this  later  section  has  been  definitely 
enacted  along  with  other  laws  affecting  schools  and 
under  the  titles  of  bills  which  pertain  to  schools, 
we  must  conclude  that  the  Legislature  Intended  these 
statutes  to  apply  to  the  particular  school  set  forth 
In  Article  4,  Chapter  57,  of  the  present  statutes. 

Section  R.  S.  1929,  as  amended 

by  Laws  of  1931,  page  333,  provides: 

"No  compensation  shall  be 
granted  to  either  the  secre- 
tary or  the  treasurer  until 
his  report  and  settlement  shall 
have  been  made  and  filed  or 
published  as  the  law  directs." 
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This  same  provision  has  been  in  the  statutes  for 
many  years,  the  words  "No  compensation"  would 
seem  to  be  all  inclusive 

i 

Under  Section  9336  the  treasurer 

shall : 

"receive  as  full  compensation 
for  his  services  under  this 
section  not  to  exceed  one  per 
' cent  on  amount  by  him  paid  out 

in  the  redemption  of  bonds  and 
payment  of  interest  on  same*" 

The  remuneration  under  this  section 
is  distinctly  referred  to  as  compensation,  and 
we  see  no  reason  why  the  payment  of  his  compensa- 
tion under  this  section  is  not  covered  by  the 
restriction  in  Section  9329,  supra* 

Section  9333  of  the  present  statutes 
requires  the  treasurer  of  city,  town  and  consoli- 
dated school  districts  to  settle  annually  with 
the  Board  of  Education,  and  account  to  said  Board 
for  all  school  moneys  or  fur.:: s received,  from 
whom  and  on  what  account,  and  the  amount  paid  out 
for  school  purposes  in  such  districts.  If  the 
said  settlement  is  approved  by  the  Board,  it  is 
then  filed  with  the  County  Clerk,  who  shall  like- 
wise examine  the  same,  and  if  said  county  official 
finds  the  settlement  correct  he  shall  certify  the 
same,  which  certification  shall  be  prima  facie  a 
discharge  of  the  liability  of  the  treasurer  for 
the  funds  expressed  in  the  vouchers* 

Section  9338,  supra,  could  well  have 
a two-fold  purpose*  (1)  to  make  sure  that  the 
treasurer  filed  his  settlement  as  the  law  required; 
and  (2)  to  make  sure  that  the  treasurer  did  not 
receive  any  compensation  until  it  was  definitely 
determined  that  he  himself  was  not  indebted  to  the 
district*  Until  the  treasurer  filed  this  annual 
settlement  the  Board  could  not  know  Just  how  he 
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stfcod  with  his  accounts,  and,  therefore,  the 
Legislature  has  forbidden  them  to  pay  the  treasurer 
any  compensation  until  they  have  determined  that 
the  treasurer  does  not  owe  the  district  anything* 


CONCLUSION. 


It  is,  therefore,  the  opinion  of 
this  department  that  the  treasurer  of  city,  town 
or  village  school  district  is  not  entitled  to 
compensation  under  Section  9336,  R.  3.  1929, 
■until  he  has  filed  his  report  and  settlment  as 
required  by  law. 


Yours  very  truly. 


HARRY  H.  KAY, 

Assistant  Attorney  General* 


APPROVED: 


J.  h.  TAYLOR 

(Acting)  Attorney  General. 
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SCHOOLS:  City,  town  and  consolidated  school  districts 
may  change  their  boundaries  in  the  same 
manner  as  common  schooisdistricts  under 
Section  9275,  R.  S.  1929,  even  though  such 
change  t akes  a part  of  the  territory  of  the 
city  and  puts  it  into  an  adjoining  district. 


April  5,  IS 59 • 


Eon.  Lloyd  X.  King,  Superintendent, 

Depai  tment  of  Public  Schools, 

Jefferson  City,  lissouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your 
letter  of  Larch  17th,  1939,  which  reads  as  fol- 
lows : 


^Enquiry  has  come  to  this  Department 
from  the  school  board  of  Flat  River 
concerning  the  chanf  e of  their 
school  district  l ouraiary  lines.  The 
facts,  as  related  to  this  office,  are 
as  follows: 

During  the  last  part  of  the  yea r, 

1938,  the  incorporated  city  of  01at 
River  extended  its  city  limits.  The 
new  territory  included  by  the  exten- 
sion of  the  corporate  limits  of 
lat  River  was  located  within  the 
Lsther  School  Listrict  boundary  lines. 
Section  9325,  K.  P.  1929,  provides 
that  the  extension  of  the  limits  of 
any  city,  town,  or  village  shall  have 
the  effect  to  extend  the  limits  of 
such  town  or  city  school  district  to 
the  same  extent,  and  such  extmtion 
of  the  limits  of  any  city  or  town 
school  district  shall  take  effect  on 
the  first  day  of  July  next  following. 
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Therefore,  beginning  July  1, 

1959,  the  new  territory  included 
in  the  Flat  River  municipal  cor- 
poration would  also  become  a part 
of  the  Flat  River  School  District 
and  thereby  be  detached  from  the 
Esther  School  District,  Ihe  Esther 
School  District  has  no  incorporated 
town  or  village  within  the  district 
boundary  lines. 

The  two  school  districts  herein 
affected  are  giving  serious  consi- 
deration to  some  possible  solution  of 
their  school  problems  and  need  ad- 
vice in  answer  to  the  following 
questions i 

1 - Granting  that  the  exten- 
sion of  the  Flat  River  City 
corporate  limits  has  auto- 
matically extended  the  school 
district  boundary  lines, 
which,  after  July  1,  1939, 
will  include  a considerable 
portion  of  the  present  Esther 
School  District,  would  it  be 
legal,  under  the  provisions 
of  Section  9275,  for  these 
two  districts  to  authorise, 
at  the  annual  election  April 
4,  1939,  a change  of  school 
district  boundary  lines  back 
to  the  original  boundary, 
while,  at  the  same  time,  the 
Flat  River  municipal  corpora- 
tion would  contain  the  terri- 
tory in  question  and  lie  with- 
in the  present  Esther  School 
District? 


Hon,  Lloyd  V.',  King 


3 


April  3,  1939 


2 - If  the  boundary  linee 
could  be  re  tored  under  the 
provlelona  of  Section  9275, 

R.  S,  1929,  and,  at  the  same 
time,  the  corporate  limits 
of  Hat  River  could  legally 
extend  across  school  dist- 
rict boundary  lines,  would 
it  be  legal  to  submit  a pro- 
position for  the  changing 

or  restoring  of  school  dis- 
trict boundary  lines  at  the 
April  4,  1939,  annual  elec- 
tion, since  the  extension  of 
the  corporate  city  limits  does 
not  become  effective  until 
July  1,  1939? 

3 - Hay  territory  lying  with- 
in an  incorporated  city  legally 
belong  to  another  school  dis- 
trict for  school  taxation  and 
attendance  purposes? 

4 - If  it  is  not  legal  for  the 
Plat  River  and  Esther  School 
Districts  to  re-arrange  their 
boundary  lines  back  to  the 
original  location,  and,  at  the 
same  time,  permit  the  Flat 
River  incorporated  municipal 
limits  to  extend  into  the  school 
district  of  Esther,  would  the 
proper  legal  procedure  to  re- 
store the  original  school  dis- 
trict boundary  lines  be  the 
giving  up  by  the  Flat  River  muni- 
cipal corporation  the  territory 
that  extends  into  the  Lather 
Tchool  District? 

I shall  appreciate  an  early  reply 

giving  your  opinion  in  answer  to  this 
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Inquiry,  as  all  propositions 
for  the  changing  of  school  dis- 
trict boundary  lines  this  year 
must  be  submitted  at  the  annual 
el  ction  on  April  4,  1939," 


Your  letter  assumes  that  the  extent ion 
of  the  corporate  limits  of  Plat  River  automatically 
will  extend  the  limits  of  the  School  District  of 
f*lat  hiver  to  cchcide  with  the  new  boundaries  of 
the  city,  V.e  think  this  is  a correct  assumption 
in  view  of  the  plain  provisions  of  Section  9325, 

R*  S,  1929,  as  amended  at  page  449,  Laws  of  1937, 
See  also  the  case  of  State  ex  rel,  v.  Brown,  31 
S,  W*  (2d),  215. 


The  question,  therefore,  is  whether  a 
city  or  town  school  district  and  an  adjoining 
school  district  can  change  their  boundary  in  such 
a manner  that  part  of  the  territory  of  the  incor- 
porated city  or  town  ean  be  placed  in  the  adjoining 
school  district. 

It  must  be  borne  in  mind  that  every  or- 
ganized school  district  is  an  independent  corporate 
body.  Where  such  school  district  is  a city  or  town 
district,  it  nevertheless  is  a separate  corporate 
entity,  wholly  independent  of  the  corporate  entity 
known  re  the  city  or  town.  The  independent  relation- 
ship between  city  school  districts  and  the  cities 
themselves  is  illustrated  in  the  following  language 
of  our  Supreme  Court  in  the  case  of  State  ex  Inf. 
v.  Henderson,  145  Vo,  1,  c,  335-336* 


"Counsel  concede  that  a school 
district  is  not  a department  of 
the  municipal  government  like  the 
fire  department,  police  depart- 
ment or  water-works  whose  exis- 
tence is  an  incident  of  the  city 
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government.  On  the  contrary 
each  organized  school  district 
is  an  independent  body  corporate 
under  the  laws  of  this  State. 

Their  characteristics  and 
powers  are  well  defined  by  the 
Kansas  City  Court  of  Appeals  in 
Waterworks  Co.  v.  School  Dis- 
trict, 23  Ko.  App.  241,  as  fol- 
lows, speaking  of  the  school 
district  of  Kansas  Cityt  "By 
this  act,  I am  of  the  opinion, 
the  divorcement  of  the  school 
district  of  Kansas  City  from 
the  municipal  government  is 
complete.  It  is  an  independent 
corporation  in  every  vital  par- 
ticular. The  title  and  control 
of  the  school  buildings  are  ef- 
fectually vested  In  the  board  of 
school  directors,  the  school 
district  corporation.  The  school 
board  determines  all  questions  as 
to  the  raising  of  money  for  revenue. 
The  county  officers  are  the  agents 
by  which  the  revenue  is  collected. 
The  city  government  has  no  voice 
nor  agency  in  the  matter.  It  has 
nothing  whatever  to  do  with  the 
school  buildings  or  other  property 
of  this  incorporated  district. 

• • • • This  affords  additional 
evidence,  to  my  mind,  of  the  pur- 
pose of  the  legislature  to  make 
the  school  district  a separate 
legal  entity  from  the  municipal 
organ! zati on •" 
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A case  further  illustrating  the  fact 
that  a city  and  a school  district  are  separate 
entities  was  the  case  of  School  District  v. 
Goodding,  120  ITo*  67,  decided  in  1894.  In  that 
case,  the  city  of  Kacon  extended  its  corporate 
limits.  Thereupon  the  School  District  of  Kacon 
brought  a suit  asking  the  court  to  order  the 
County  Clerk  to  extend  the  taxes  on  the  territory 
thereby  added  to  the  city  at  the  rate  provided 
for  the  city  school  district*  The  school  dis- 
trict contended  that  the  extension  of  the  city 
limits  automatically  extended  the  limits  of  the 
school  district  on  the  theory  that  the  law  con- 
templated that  the  boundaries  of  the  city  and 
those  of  the  school  district  must  be  the  same* 

The  court  held  that  the  extension  of  the  city 
boundary  did  not  automatically  extend  the  boun- 
dary of  the  school  district,  and  in  the  course 
of  the  opinion  the  court  said,  1.  c*  72: 

"Chapter  143  (R.S.1889)  prescribes 
the  course  to  be  followed  for  al- 
tering the  boundaries  of  school 
districts*  It  is  not  necessary  to 
set  forth  the  particulars  of  the 
statute  in  relation  to  that  subject* 

It  is  enough  to  say  that  the  enlarge- 
ment of  a city  or  town  composing 
such  a district  does  not,  of  itself, 
effect  a change  in  the  boundaries  of 
the  district*  Ihe  latter  retains 
1 ts  integrity  as  a body  corporate 
until  changed  in  the  manner  pre- 
scribed by  the  law." 


The  above  case  was  decided  before  the  pro- 
visions now  appearing  in  Section  9325,  supra,  pro- 
viding that  extension  of  the  city  limits  automatically 
extended  the  limits  of  the  school  district  was  passed, 
but  it  illustrates  the  fact  that  the  territorial 
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limits  of  the  city  and  those  of  the  school  dis- 
trict of  such  city  do  not  necessarily  have  to  be 
the  same.  The  automatic  extention  provided  in 
Section  9325,  supra,  was  passed  in  1895* 


Since  school  district*  jur;e  ^Darate  , 
entitles  created  bv  statute  ■ j.  ondwS  tn&t  we 

must  look  to  the  dxatutee  governing  them  to 

ascertain  when  and  how  the  boundaries  may  be 
changed. 


Section  9275,  R,  S,  l!o.,  1929,  seta  out 
the  method  by  which  two  or  more  common  school  dis- 
tricts may  change  their  boundaries.  Section  9343 
R,  S,  1929  reads  as  follows: 


"All  the  provisions  of  Section 
9275,  relating  to  the  chfLnges 
of  boundary  lines  of  camion 
school  districts,  and  all  the 
provisions  of  sections  9278  and 
9279,  relating  to  the  division 
of  property  between  common 
school  districts,  shall  apply 
to  town,  city  and  consolidated 
districts." 


Section  9343  specifically  provides  that 
the  portions  of  S ction  9275  which  relate  to 
boundary  lines  between  common  s chool  districts 
shall  apply  to  town,  city  and  consolidated  dis- 
tricts, TTiis  is  but  another  way  of  saying  that 
if  two  or  more  school  districts,  one  or  all  of 
which  may  be  a town,  city  or  consolidated  dis- 
trict, desire  to  change  their  boundary  lines,  they 
shall  proceed  in  t he  same  manner  as  two  or  more 
common  school  districts  a^e  required  to  proceed 
to  change  their  boundary  lines# 


vrr 
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Section  9343#  supra,  has  been  before 
the  courts  several  times#  For  instance,  in  the 
case  of  State  ex  inf#  v#  Sweaney,  270  Fo.  685, 
was  a case  where  there  had  been  an  attempt  made 
to  divide  a town  school  district  under  the  pretext 
of  changing  its  boundary  lines  under  the  provisions 
of  said  section.  In  the  course  of  the  opinion  the 
court  said,  1.  c#  691s 


"Plaintiffs  in  error  contend  that 
the  above  section  authorizes  the 
division  of  a town,  city  or  con- 
solidated school  district  into  two 
new  school  districts,  while  defen- 
dants In  error  contend  that  it 
merely  provides  for  changing  the 
boundary  lines  of  such  school 
district,  but  does  not  provide 
for  dividing  the  same  into  two  new 
districts#  After  careful  considera- 
tion of  the  statute,  we  have  reached 
the  conclusion  that  the  above  sec- 
tion does  not  provide  a way  for  di- 
viding a town,  city  or  consolidated 
school  district  into  two  new  dis- 
tricts# If  Section  10881,  supra, 
had  provided  that  all  the  provisions 
of  section  10837,  Revised  Statutes, 
190C,  should  apply  to  town,  city  , nd 
consolidated  districts,  then  there 
could  be  no  question  but  that  pro- 
vision had  been  made  for  so  dividing 
such  districts,  because  Section  10837, 
supra,  expressly  provides  for  divid- 
ing one  common  school  district  into 
two  new  districts.  But  Instead  of 
the  Legislature  saying  that  all  the 
provisions  of  section  10837  should 
apply  to  town  districts,  it  merely 
•aid  that  "all  the  provisions  of 
section  10837  relating  to  the  changes 
of  boundary  lines  of  common  school 
districts"  should  apply,  referring 
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then  to  Section  10837  we  find 
that  the  only  express  provision 
therein  for  changing  boundary 
lines  Is  the  provision  for 
changing  nthe  boundary  lines  of 
two  or  more  districts." 


While  the  foregoing  case  decided  that 
Section  9343  did  not  authorize  division  of  a 
town  district  under  the  pretext  of  changing  its 
boundary  lines,  we  think  it  strongly  infers  that 
town  school  districts  could  change  the  boundary 
lines  between  them  and  other  school  districts  by 
complying  with  the  provisions  of  this  section. 

Such  was  the  Interpretation  given  to  the  opinion 
In  the  Sweaney  case  by  our  Supreme  Court  In  the 
later  cases  of  State  ex  Inf.  v.  J'cKown,  31b  i'o. 
1336  , 290  S.  l.c.  128j  and  State  ex  rel.  v. 
Thompson,  19  S.  W.  (2d)  l.c.  719. 

In  the  case  of  State  ex  rel.  v.  Thur- 
man, 274  S.  V/.  800,  the  Supreme  Court  held  that 
Section  9343  authorized  a consolidated  school  dis- 
trict and  another  school  district  to  change  their 
boundary  lines  by  taking  part  of  the  territory 
from  the  consolidated  district  and  addiivg  it  to 
the  other  district.  There  would  seem  to  be  no 
reason  for  a court  holding  that  Section  9343 
was  applicable  to  consolidated  school  districts, 
but  not  to  city  or  town  school  districts, 
since  the  language  plainly  says  that  it  is 
applicable  to  town,  city  and  consolidated  dis- 
tricts, and  since,  as  we  have  seen,  the  corporate 
entity  of  the  city  is  entirely  separate  and  dis- 
tinct from  that  of  the  city  school  district. 


y 

t j-'V 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this 
department  that  two  or  more  town,  city  or  con- 
solidated school  districts,  or  one  or  more  town, 
city  or  consolidated  school  districts  and  one 
or  more  common  school  districts,  may  change  their 
boundaries  by  complying  with  the  provisions  of 
Section  9275,  R.  S.  1929,  even  though  such  change 
of  boundaries  takes  some  of  the  territory  of  an 
incorporated  city  and  puts  it  into  a school  dis- 
trict which  adjoins  such  city. 


Yours  very  truly. 


AIPKOVIDi 


HARRY  H.  KAY 

Assistant  Attorney  General 


(Acting)  Attorney  General 
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COUNTY  RECORDS:  Section  12116,  R.  S.  1929,  only  authorizes 

destroying, by  burning,  "assessment  lists, 
and  does  not  authorize  the  burning  of  town 
ship  tax  books. 


January  30,  1939 


Honorable  Carles  R.  Larrikin,  Jr., 
rroseccting  .attorney 
Charlton  County 
Keytesville,  Missouri 


Dear  . r.  Lamkin: 


Thl3  office  is  in  receipt  of  your  letter  of 
January  26th,  wherein  you  request  an  opinion  based  on 
the  following  facts: 

"Chariton  County  is'  under  town- 
ship organization,  •‘■here  are 
preserved  in  the  courthouse  a 
greaL  number  of  township  tax 
books,  as  essment  books  and  tax 
receipt  books  more  than  five  years 
old.  I will  appreciate  an  opinion 
from  your  office  touching  the 
proper  disposition  to  be  made  of 
these  records  and  whether  or  not 
they  may  now  lawfully  be  destroyed." 

There  appears  to  be  a general  statute  applying 
to  all  counties,  section  12116,  R.  D.  Lo.  1929,  which 
specifically  authorizes  burning  or  destroying  of  certain 
papers  am  books  of  the  county  after  five  years;  said  section 
being  as  f ol 1 c Wa : 

" ±ho  county  courts  of  the  several 
counties  in  this  state  are  hereby 
authorized  to  direct  the  sheriff 
of  their  respective  counties  to 
destroy,  by  burning,  during  the 
session  of  and  in  the  presence  of 
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the  county  court,  the  papers  here- 
inafter designated,  after  a period 
of  five  years  after  the  filing 
thereof,  to  wit:  assessment  lists, 
dramshop  petitions,  dramshop  receipts 
and  statements,  dramshop  bonds, 
merchants’  and  manufacturers'  state- 
ments, school  enumeration  lists, 
school  estimates,  poll  books,  annual 
settlements  and  bonds  ofroad  overseers, 
canceled  county  warrants,  settlements 
of  county  treasurer,  settlements  of 
superintendent  of  poor  farm,  canceled 
school  district  warrants.  Justice 
of  the  peace  papers,  e stray  papers, 
appointment  of  deputies,  reports  and 
receipts  of  the  collectors  of  the 
revenue,  certificates  of  fines,  state- 
ments of  compaign  expenses,  quarterly 
statements  of  fees  received  by  county 
officers,  income  tax  reports,  birth 
an>.  death  reports,  settlements  of  village 
school  district  treasurers,  road  over- 
seers' reports,  road  commissioners' 
reports,  poll  tax  lists  and  accounts, 
and  bills  allowed  against  the  county, " 

ihe  only  words  in  the  statute  which  are  applicable 
to  your  Inquiry  are,  "assessment  lists,"  If  any  of  the 
records  mentioned  in  your  letter  properly  come  under  "assess- 
ment lists,"  then  the  same  may  be  destroyed,  but  we  do  not 
think  that  the  township  tax  books  could  properly  be  classi- 
fied under  the  "assessment  lists,"  -e  know  of  no  legal 
obstacle  or  handicap  which  might  result  from  the  destroying 
of  assessment  books  and  tax  receipt  books.  While  we  are 
mindful  of  the  fact  that  any  actions  for  taxes  are  barred 
after  five  years,  yet  it  may  be  possible  that  the  township 
tax  books  are  valuable  for  other  matters,  independent  of 
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this  fact,  however,  the  main  rea^son  for  concluding  that 
township  tax  books  should  not  be  destroyed  is  due  to  the 
fact  that  there  is  no  section  that  we  can  locate  which 
authorizes  it. 


Respectfully  submitted. 


OILIVifiR  v . liGLhN 

Assistant  Attorney-General 


iiiJi  hOVhO: 


~m~n~T7  ha;,  itt 

(acting)  ^t torney-Oeneral 
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TAXATION:  County  board  of  equalization  can  not  raise  valuation 

on  part  ox"  a tract,  but  must  raise  or  xower  valuation 
on  whole  tract. 


April  2b,  1939 

J 

v 


Honorable  Marion  E.  Lamb 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Mr.  Lamh: 


This  will  aciuiowledge  receipt  oi‘  your  letter  of 
April  l‘Jth,  in  which  you  submit  the  following  inquiry* 


"The  board  of  equalization  of  Randolph 
Cotmty  is  now  meeting#  and  they  ^ave  a 
question  submitted  to  them  that  they 
have  requested  an  opinion  from  your 
office  on. 

A coal  company  owns  thousands  of  acres 
of  coal  rights  here  in  Randolph  County. 
Last  year  this  company  only  paid  on  a 
cert  in  part  of  this  land,  and  let  the 
rest  go.  In  other  words  say  that  a 
tract  of  240  acres  was  assessed  all  in 
one  piece  at  $3,00  per  acre,  and  only 
on  40  acres  of  this  coal  land  did  they 
desire  to  pay  taxes,  so  they  gave  the 
collector  a description  of  this  40  acres 
and  gave  him  the  money  for  that  40  acre 
tract,  the  taxes  on  the  balance  remains 
unpaid.  How  this  land  has  all  been 
assessed  again  this  year,  and  the  board 
wants  to  know  whether  or  not  they  can 
just  raise  the  assessment  on  the  part 
that  the  coal  company  will  pay  taxes  on, 
or  must  they  raise  the  whole  tract  just 
us  the  assessor  nas  assessed  it.  The 
reason  that  they  do  not  want  to  raise 
the  entire  tract  is  because  they  do  not 
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want  the  Counties  total  assessment  to 
include  a lai\  e amount  that  they  know 
in  advance  that  the  taxes  on  which  will 
not  be  paid. 

Please  advise  me  whether  or  not  the 
board  can  raise  a portion  of  a tract 
which  the  assessor  has  assessed  as  a 
unit,  or  whole.  Could  the  40  acres 
be  raised  to  &6.00  per  acre,  and  the 
remaining  200  left  at  a valuation  of 
V3.00  per  acre  or  lowered." 


The  assessment  of  property  for  taxation  is  a matter 
regulated  by  statutes.  We  must,  therefore,  turn  to  the 
statutes  to  ascertain  the  proper  procedure  to  be  followed 
in  assessing  property. 

Section  9780,  R.  S.  1929,  provides,  among  other  things, 
as  follows  * 


" * * and  when  any  person  shall  be  the 
owner  or  original  purchaser  of  a section, 
half  section,  quarter  section  or  half 
quarter  section,  block,  half  block  or 
quarter  block,  the  same  shall  be  assessed 
as  one  tract,  anu  tlxe  name  of  such  per- 
son placed  opposite  thereto,  the  lowest 
numbered  range,  township,  section,  hlock, 
lot  or  survey  always  to  be  placed  first 
in  the  'last  list.'  The  assessor  shall 
consolidate  all  lands  owned  by  one  per- 
son in  a section,  and  all  town  lots 
owned  by  one  person  in  a square  or  block, 
into  one  tract,  lot  or  call,  when  it  is 
practicable j * * " 


Again,  Section  9792,  R.  S.  1929,  provides  in  part  as 
follows i 


"Each  tract  of  land  and  town  lot  shall 
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be  assessed  and  valued  separately;  but 
all  land  In  a section  and  lots  in  a 
square  or  block,  owned  by  one  person, 
which  are  contiguous,  or  which  can  be 
consolidated  into  one  tract,  lot  or 
call,  shall  be  valued  as  one  t ract, 
lot  or  call,  as  contemplated  in  section 
9780." 


It  would  seem  that  the  foregoing  sections  definitely 
define  the  unit  of  real  estate  upon  which  valuation  shall 
be  calculated  for  the  purpose  of  assessment.  That  unit 
is  a "tract"  which  is  defined  to  be  all  of  the  land  owned 
by  one  person  in  a section.  It  is  apparent  that  some  unit 
would  have  to  be  used  as  a basis  of  assessment,  and  the 
Legislature  has  declared  that  unit  to  be  a tract  composed 
of  all  the  land  a person  owns  in  one  section. 

In  the  case  of  Yeaman  vs.  Lapp,  Ib7  ho.  61,  the  court 
was  considering  statutes  corresponding  to  the  statutes  quoted 
above.  In  the  course  of  the  opinion,  the  court  said  at 
l.c.  70: 


"So  that,  the  provisims  of  section 
7703,  providing  that  each  tract  of 
land  or  lot  shall  be  chargeable  only 
with  its  own  taxes,  must  be  read  and 
construed  in  connection  with  section 
7653,  defining  what  constitutes  a tract 
or  lot,  and  with  section  7564  which 
requires  the  assessor  to  value  each 
tract  or  lot,  as  defined  by  section 
7553,  separately,  and  with  sections 
7682  and  7683,  which  govern  the  manner 
of  bringing  suit  to  collect  back  taxes 
and  the  form  of  the  Judgment  to  be 
rendered,  and  the  duty  of  the  sheriff 
in  executing  the  special  fi.  fa. 

In  othe*  words,  section  7653  requires 
all  land  owned  by  the  same  person  in  the 
same  section,  or  all  lands  so  owned  in 
the  same  block,  to  b e consolidated  and 
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treated  as  one  tract  or  one  lot,  and 
section  7564  requires  each  consolidated 
tract  or  lot  to  be  assessed  separately, 
when  the  land  lies  In  the  same  section 
or  the  lots  lie  In  the  same  square  or 
block,  and  If  they  are  contiguous  or 
can  be  consolidated  Into  one  tract,  lot 
or  call.  It  Is  In  this  sense  that  the 
terms  tract  or  lot  as  uacd  In  section 
7703  and  in  section  7683,  were  employed 
by  the  lawmakers  when  they  enacted  those 
sections. 

The  defendant1 s contention  that  each 
forty  acres  is  liable  for  Its  own  taxes 
is  therefore  untenable." 


If  then  the  assessor  must  assess  as  one  tract  all  of 
the  land  owned  by  one  person  In  a section,  what  can  the 
board  of  equalization  dovhen  they  come  to  review  the 
Valuation  of  such  tract?  by  Section  9812,  the  board  of 
equalization  has  power  to  "hear  complaints  and  to  equalize 
the  valuation  and  assessments  on  real  and  personal  property 
* * * so  that  each  tract  of  land  shall  be  entered  on  the 
tax  book  at  its  true  value  * •*  *."  by  Section  9813,  the 
board  of  equalization  is  directed  to  "raise  the  valuation 
of  all  such  tracts  or  parcels  of  1 and  and  any  personal 
property,  such  as  in  their  opinion  have  been  returned  be- 
low their  real  value,  according  to  the  rule  prescribed  by 
this  chapter  for  such  valuation; 

The  word  "tracts"  as  used  in  Sections  9812  and  9813, 
supra,  must  evidently  refer  to  the  tracts  as  defined  in 
Sections  9780  and  9792,  supra.  If,  therefore,  the  board 
is  to  equalize  the  valuation  on  the  tracts  returned  by  the 
assessor.  It  must  equalize  the  v a Ivies  as  returned  by  the 
assessor  by  either  raising  or  lowering  those  values. 

It  was  held  in  the  case  of  State  ex  rel  vs.  bet hards 
9 S.  W.  (2nd)  603,  that  the  board  of  equalisation  has  no 
power  to  assess,  but  that  Its  duty  is  to  equalize,  among 
the  separate  tracts,  the  valuations  fixed  by  the  assessor. 
The  assessor  puts  a value  on  an  entire  tract.  The  board  of 
equalization  therefore  must  raise  or  lower  that  value.  If 
the  board  of  equalization  can  break  up  into  parts  the  tract 
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aa  returned  by  the  aaseesor  and  put  a value  on  each  part, 
it  would  in  effect  be  baaing  valuations  upon  different  unite 
than  the  Legislature  ha&  provided  for. 


CONC.-bSIOM 


It  is,  therefore,  the  opinion  of  thia  office  that 
the  county  hoard  of  equalization  can  not  raise  or  lower 
the  valuation  on  a part  of  a tract  of  land,  which  has 
been  assessed  by  the  assessor,  but  can  only  change  the 
valuation  of  the  entire  tract,  assuming,  of  course,  that 
the  assessor  has  based  his  valuations  upon  tracts  as  pro- 
vided in  Sections  9780  and  9792,  F.  S.  Mo.  1929. 


respectfully  submitted. 


HAIUiY  H.  KAY 

Assistant  Attorney  Qeneral 


APPROVED t 


77  T77  TaYLuT; 

(Acting)  Attorney  General 
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iURSES: 


Examination  fee  determined  by  law  as  or  date 
applicant  takes  examination. 


I * 

July  7,  1939 


V* 

Miss  Laura  Layher,  R.  N. 

Secretary,  Mo.  State  Board  of  Nurse  Examiners 
State  Office  Building 
Jefferson  City,  Missouri 


r — 


j filed 


Dear  Miss  Layher : 

We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  July  1st,  as  follows: 


"The  Board  in  meeting  June  28th  in- 
structed me  to  obtain  an  opinion  from 
you  concerning  the  amount  of  the  exa- 
mination fee  to  be  charged  for  the 
October  examination. 

Under  the  old  law,  whioh  expires  Sep- 
tember 22nd,  the  examination  fee  is 
$15.00  and  under  the  new  law  whioh 
goes  into  effeot  on  September  22nd, 
the  fee  is  $10,00.  The  applications 
will  be  received  throughout  August, 
September  and  October, 

The  Board  desires  an  opinion  from  you 
as  to  the  proper  fee  to  be  charged 
for  all  applications. ■ 


Section  1348b,  R,  S,  Mo,  1989,  provides  in  part  that: 


"The  board  shall  admit  to  examination 
for  license  to  practice  as  a nurse  any 
applicant  who  sliall  pay  a fee  of  $15,00 
and  who  shall  submit  to  the  board  satis- 
factory evidence  * * *." 
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Miss  Laura  Layher 


The  above  section  has  been  amended  by  the  Lavs  of 
Missouri,  1939,  providing  for  a fee  of  $10,00, 

The  fee  required  for  examination  for  license  to 
practice  as  a nurse  is  to  be  determined  not  by  the  lav 
on  the  date  the  application  is  received  by  the  board  but 
by  the  lav  on  the  date  the  applicant  is  to  take  the  exa- 
mination, We  fall  to  see  liov  any  other  possible  inter- 
pretation could  be  reached. 

We  therefore  are  of  the  opinion  that  application*  nov 
being  received  by  the  Missouri  State  Board  of  Nurse  Examiners 
for  examinations  to  be  given  in  Ootober  require  only  a 
payment  of  a $10,00  fee. 


Respectfully  submitted. 


MAX  WAS BERMAN 

Assistant  Attorney  General 


Approved  t 


j.  e.  tah»h 

(Acting)  Attorney  General 


TAXATION:  The  School  District  is  a "Municipal  Corporation" 
and  all  its  lands  are  exempt  from  taxation 
uxyder  Section  6,  Article  10,  Constitution  of 
Mrasouri* 


September  13,  1339 


) 


Hon*  Marlon  £•  Lamb 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


FILED 
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Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion, 
under  date  of  September  7,  1939,  which  reads  as  follows: 


"Some  time  ago  one  of  the  banks  in  Moberly 
failed  In  which  the  Moberly  School  District 
had  money  deposited*  In  the  final  wind-up, 
the  Moberly  School  District  took  over  several 
hundred  acres  of  land,  which  they  now  hold 
and  which  has  raised  the  point  in  reference 
to  taxation*  The  land  is  farming  land,  situ- 
ated In  Randolph  County*  The  income  from  the 
land  Is  applied  to  the  regular  school  funds; 
that  la,  the  amount  over  and  above  actual 
expenditures  for  up  keep  of  the  farm.  The 
County  Court  of  Randolph  County  has  taken 
the  position  that  this  land,  even  though  it 
is  owned  by  the  Moberly  School  Dlstrlot,  is 
subject  to  taxes* 

"Will  you  please  give  me  your  opinion  as  to 
whether  or  not  this  land  is  subject  to  taxes?" 


Section  6,  Article  10,  Constitution  of  Missouri, 
reads  as  follows: 


Hon.  Marion  £•  Lamb 


(2) 


Sept.  13,  1939 


"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal  corpora- 
tions, and  cemeteries,  snail  be  exempt  from 
taxation.  Lots  In  Incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of 
any  such  city  or  town,  to  the  extent  of  one 
acre,  and  lots  one  mile  of  more  distant  from 
such  cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  same  are  used 
exclusively  for  religious  worship,  for  schools, 
or  for  purposes  purely  charitable)  also,  such 
property,  real  or  personal,  as  may  be  used  ex- 
clusively for  agricultural  or  horticultural 
societies t Provided,  That  such  exemptions 
shall  be  only  by  general  law." 


Section  9742,  R.  S.  »o.  1929,  reads  as  follows: 


"For  the  support  of  the  government  of  the  state, 
the  payment  of  the  public  debt,  and  the  advance- 
ment of  the  public  Interest,  taxes  shall  be 
levied  on  all  property,  real  and  personal,  ex- 
cept as  stated  in  the  next  seotlon." 


Section  9743,  R.  S.  Mo.  1929,  partially  reads  as 
follows! 


" * » * fourth,  lands  and  other  property 

belonging  to  any  city,  county  or  other  munici- 
pal corporation  in  this  state.  Including  mar- 
ket houses,  town  halls  and  other  public 
structures,  with  their  furniture  and  equipments 
and  all  publle  squares  and  lots  kept  open  for 
health,  use  or  ornament)  * * * " 
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A school  district  is  a municipal  corporation,  and 
any  land  held  by  it  Is  exempt  from  taxation.  The  defi 
nit ion  of  a "municipal  corporation"  is  set  out  in  the 
case  of  Harris  v.  Bond  Company.  244  Mo.  644.  l.c.  689. 
where  the  court  saldt 


"*A  municipal  corporation  is.  so  far  as  its 
purely  municipal  relations  are  concerned,  sim- 
ply an  agency  of  the  State  for  conducting  the 
) affairs  of  government,  and  as  such  it  is  sub- 
ject to  the  control  of  the  Legislature.  That 
body  may  plao4  one  part  of  the  State  under  one 
municipal  organisation  and  another  part  of  the 
State  under  another  oganlsatlon  of  an  entirely 
different  character. ' (Williams  v.  Eggleston, 
170  U.  S.  310,  per  Mr.  Justice  Brewer.)" 


In  the  case  of  State  ex  rel.  Caldwell  v.  Little 
River  Drainage  District,  291  Mo.  72,  1.  c.  79,  the 
court  said: 


" * * * In  its  strict  and  primary  sense 

the  term  'municipal  corporation'  applies  only 
to  Incorporated  cities,  towns  and  villages, 
having  subordinate  and  local  powers  of  legis- 
lation (Heller  v.  Stremmel,  52  Mo.  309).  But 
in  the  larger  and  ordinarily  accepted  sense 
the  term  is  applied  to  any  public  local  corpo- 
ration, exerolslng  some  function  of  government, 
and  hence  Includes  counties,  school  districts, 
townships  under  township  organization,  spe- 
cial road  districts  and  drainage  districts. 
(Wilson  v.  Trustees  of  Sanitary  District,  133 
111.  433,  464;  Rathbone  v.  Hopper,  57  Kan. 

240,  242.)  It  is  in  this  latter  sense  that 
the  term  is  used  in  the  constitutional  provis- 
ion under  consideration,  because  its  language 
is  'counties  and  other  municipal  corporations.' 
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"It  la  argued,  however,  that  the  term  •muni- 
cipal corporations1  is  used  in  its  technical 
and  not  in  its  commonly  accepted  sense,  be- 
cause, as  it  is  claimed,  the  succeeding 
language  of  the  section  makes  a separate,  and 
distinct  provision  with  reference  to  the  prop- 
erty of  school  districts.  This,  it  is  contended, 
shows  conclusively  that  school  districts  ?.ere 
not  intended  to  be  included  within  the  desig- 
nation, 'other  municipal  corporation. ' But 
a reading  of  the  section  as  a whole  make  it 
entirely  clear  that  its  latter  provisions,  in 
dealing  with  lots  and  buildings  used  exclusive- 
ly for  schools,  have  no  reference  whatever  to 
the  property  owned  and  used  by  the  school  dist- 
ricts of  the  State  in  the  conduct  of  its  pub- 
lic schools.  It  is  plain  that  if  the  property 
not  only  of  school  districts,  but  of  organized 
townships  and  special  *oad  Jlstricts  as  well, 
are  Expressly  exempted  from  taxation  by  the 
Constitution,  it  is  because  they  are  'other 
municipal  corporations. ' ” 


Clearly,  a school  district  is  a municipal  corpo- 
ration under  the  Constitution  and  the  statutes,  to  such 
an  extent  referred  to  under  Sec.  6,  Art.  10,  of  the 
Constitution,  for  the  reason  that  it  also  exempts  the 
property,  real  and  personal,  while  under  the  second 
part  of  the  same  section  it  does  not  state  the  proper- 
ty real  and  personal,  but  limits  the  exemption  to  cer- 
tain quantities  of  land’,  and  does  not  exempt  personal 
property* 

Sec*  6,  Art*  10,  of  the  Constitution  of  Missouri 
is  followed  in  the  enacting  Section  9743,  supra*  It 
will  be  noticed  that  the  exemption  reads  "lands  and 
other  property, " meaning  that  the  personal  property 
of  a municipal  corporation  la  also  exempt*  The  fourth 
paragraph  of  Section  9743,  supra,  should  be  distinguished 
from  the  sixth  paragraph  of  Section  9743,  for  the  reason 
that  the  sixth  paragraph  applies  to  other  entitles  or 
private  individuals,  except  municipal  corporations,  in 
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that  It  confines  the  exemption  to  be  limited  to  the  land 
or  buildings  thereon  vhen  the  same  are  used  exclusively 
for  sohools* 


nonius  ion 


In  view  of  the  above  authorities.  It  Is  the  opinion 
of  this  department  that  the  several  hundred  acres  of 
land  received  by  the  Moberly  School  District  in  the 
liquidation  of  one  of  the  banks  In  Moberly,  which  land  Is 
farming  land  and  situated  in  Randolph  County  is  exempt 
from  taxation* 


Respectfully  submitted. 


V 


W.  J.  BURKE 

Assistant  Attorney-General 

APPROVED* 


J.  t.  TAYLOR 

(Acting)  Attorney-General 
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DENTISTRY:  Chiropractor  who  examines  a patient's  teeth 
ana  recommends  a treatment  therefor,  or  that 
such  teeth  be  extracted,  violates  Section 
13582,  rt.  S.  Mo.  1929,  amended  by  Lav/s  of 
Mo.  1937,  page  492,  relating  to  the  practice 
of  dentistry. 


October  11,  1939 


Honorable  Henry  C.  Iff.  Lamkin 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your 
request  for  an  opinion,  which  reads  as  follows: 


"I  would  appreciate  the  opinion  of 
your  office  in  the  following  mat- 
ter: 


A chiropractor  examines  a patient 
and  diagnoses  that  the  patient's 
teeth  are  in  bad  condition, 
naming  which  teeth  that  should 
be  extracted. 


For  t is  examination  which  is 
conducted  by  an  electrical  ma- 
chine of  some  sort  and  for  this 
diagnoses  he  charges  a fee.  He 
then  directs  the  patient  to  a 
dentist  (always  the  same  dentist) 
for  the  extraction. 


QUESTION:  Would  the  foregoing  be  prac- 
ticing dentistry  in  violation  of  Sec- 
tion 13582  of  the  ievised  Statutes  of 
Missouri,  for  1929,  or,  would  it  be  in 
violation  under  any  other  section  deal- 
ing with  the  unlawful  practice  of 
dent is try?" 
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At  the  outset  your  attention  is  directed 
to  Section  13546  of  P.  S,  Missouri,  1929,  relating 
to  the  practice  of  chiropractic  and  reads  as 
follows : 


"The  practice  of  chiropractic  is 
hereby  defined  to  be  the  science 
and  art  of  palpating  and  adjusting 
by  hand  the  movable  articulations 
of  the  human  spinal  coslumn,  for 
the  correction  of  the  cause  of  ab- 
normaltles  and  deformities  of  the 
body*  It  shall  not  include  the 
use  of  operative  surgery,  obstet- 
rics, osteopathj’,  nor  the  adminis- 
tration or  prescribing;  of  any  drug 
or  medicine.  The  practice  of  chiro- 
practic is  hereby  declared  not  to 
be  the  practice  of  medicine  and  sur- 
gery or  osteopathy  within  the  mean- 
ing of  article  1,  chapter  53,  or 
chapter  1' 2,  H.  S.  1929,  and  not 
subject  to  the  provisions  of  said 
chapters." 

It  will  be  particularly  noticed  from  tie 
a ove  definition  that  the  "science  of  chiropractic" 
is  the  art  of  palpating  and  adjusting  cy  hand  the 
movable  articulations  of  the  human  spinal  column 
for  the  purpose  of  correcting  any  deformities  cf 
the  body,  and  such  art  does  not  extend  to  the  use 
of  operative  surgery,  obstetrics,  osteopathy,  or 
the  administration  of  drugs.  This  section  of  the 
statutes  we  believe  to  be  plain  and  unambiguous , 
Therefore,  no  room  for  the  construction  of  the  same 
exists. 

In  the  case  of  State  v.  Smith,  253  I o.  242, 
the  Supreme  court  of  this  state  had  occasion  to 
consider  whether  or  not  the  "science  of  chiropractic" 
was  the  practice  or  mecicine.  Ihe  court.  In  reachin 
its  c oi  elusion,  made  this  observation  respecting  the 
science  at  page  251,  et  seq: 
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"•The  theory  of  this  science  is 
that  the  center  and  seat  of  all 
intelligence  and  bodily  control- 
ling force  is  in  the  brain;  that 
all  function  depends  upon  this 
nerve  force  - universal  intelli- 
gence, or  whatever  it  may  be,  that 
is  seated  in  the  brain;  that  it  is 
transmitted  from  the  brain  to  the 
muscles  and  organa  through,  first, 
the  spinal  chord,  and  thence  through 
the  nerves  radiating  from  the  spinal 
column;  thot  while  it  is  not  impeded, 
all  bodily  function  is  normal  and 
the  body  is  well;  that  when  it  is  im- 
peded, function  is  not  normal,  and  \ 
the  organ  or  muscle  cut  off  from,  or 
not  in  free  communication  with  the 
brain,  becomes  diseased;  tin  t it  can 
be  impeded  only  by  preaure  or  pinching 
of  the  nerves,  known  to  the  chiro- 
practic as  impingement;  that  nerves 
are  impinged  only  where  passing  between 
bones;  that  they  pass  between  bones  in 
goinr  through  the  intervertebral  foramina, 
and  are  impinged  when  the  vertebrae  are 
from  a blow,  contraction  of  muscles, 
as  by  drau(  ht  of  cold  air  or  other  cause, 
more  or  less  displaced  or  eubluxated, 
as  the  chiropractor  terms  it.  J-fce 
slightly  misplaced  bonea  pinch  or  im- 
pinge the  nerves,  impeding  the  flow  of 
mental  impulse.  The  effect  is  the  same 
as  the  introduction  of  a rheostat  or 
other  resistance  on  the  circuit  between 
an  electric  dynamo  at  a power  station 
ana  an  electric  motor  supplying  power 
for  a factory,  fhe  motor  represents  a 
vital  organ;  not  receiving  the  required 
amount  of  electricity,  it  is  hindered 
in  its  work,  Just  as  a vlval  organ  be- 
comes diseased  by  not  being  in  free 
communication  with  the  brain.  ‘‘hen  all 
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mental  Impulse  Is  cut  off,  for 
example  by  what  laymen  tern  a 
broken  back,  the  portion  of  the 
body  ana  the  organs  beyond  the 
point  where  trie  Impulse  is  cut 
off  become  paralyzed.  Just  as 
the  motors  of  a huge  shop,  beyond 
a break  In  a wire  leading  fr am  a 
dynamo,  stop  when  the  break  is  so 
complete  as  to  cut  off  all  or  near- 
ly all  electricity  coming  to  It. 

Ifce  experienced  chiropractor,  by 
passing  his  hand  up  and  down  the 
spinel  column.  Is  able  to  detect 
these  eubluxatlona  or  slight  dis- 
locations, and  by  a swift  downward 
movement  places  the  vertebrae  back 
In  their  normal  position,  removing 
the  pressure  on  the  Impinged  nerve, 
and  again  opening  up  free  communi- 
cation between  the  brain  and  the 
organs  controlled  by  the  nerve  so 
impinged.** 

The  above  observation  relative  to  the  "science  of 
chiropractic"  was  taken  from  the  definitions  as 
contained  in  the  brief.  The  court,  at  page  262, 
made  a fui  ther  observation,  as  follows  t 

"In  actual  practice  the  chiropractor 
makes  no  physical  examination  outside 
of  the  spinal  column,  he  does  not 
feel  the  pulse,  take  the  temperature, 
prescribe  any  diet,  or  use  any  instru- 
ments. He  simply  examines  the  spinal 
column,  determines  whether  or  not  a 
subluxatl  n,  as  he  calls  it,  exists, 
and  if  he  finds  it,  adjusts  the  same." 

We  believe  that  the  observations  made  by  the 
Supreme  Court  in  the  above  case  are  properly  included 
within  the  definition  of  the  "science  of  chiropractic" 
as  laid  dorm  by  the  Legislature.  ®e  direct  your  further 
attention  to  Section  13582,  R.  S.  Missouri,  1929,  as 
amended  by  Laws  of  Misaurl,  1937,  at  page  492,  which 
reads  in  pert  as  follows  t 
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"Any  person  shall  be  regarded  as 
practicing  or  attempting  to  prac- 
tice dentistry,  within  the  meaning 
of  this  chapter,  * * * * who  shall 
diagnose,  or  profess  to  diagnose 
or  examine  *•  * 

From  the  above  definition  of  the  term 
dentistry,  one  pa;  ticularly  notices  that  it  includes 
those  persons  who  shall  diagnose  or  profess  to 
diagnose  or  examine  teeth  for  the  purpose  of  cor- 
recting any  deformity  which  may  exist,  or  to  supply 
artificial  teeth  or  to  administer  anesthesia. 

Attention  is  also  directed  to  Section 
13560,  h.  S,  Missouri,  1929,  as  amended'' by  Laws  of 
Missouri,  1937,  at  page  482,  relating  in  part  as 
follows : 

"From  ana  after  the  passage  of  this 
article  it  shall  be  unlawful  for 
any  person  to  practice  dentistry  in 
the  State  of  Missouri,  * * * * until 
said  person  or  persons  shall  first 
comply  with  the  following  require- 
ments; be  examined  and  registered 
by  said  hoard,  and  after  receiving  a 
certificate  of  registration,  the  per- 
son receiving;  same,  shall  file  such 
certificate  of  registration  with  the 
clerk  of  the  county  court  of  the 
county  or  counties  in  which  he  or  she 
resides  or  desires  to  practice  dentistry, 
and  shall  ’ ave  the  same  recorded  and  a 
certificate  showing  the  filin/  and  re- 
cording of  the  same  with  the  book  and 
page  where  recorded,  indorsed  thereon 
under  the  hand  of  the  clerk  and  the 
seal  of  said  court;  and  thereafter  any 
such  person  shall  apply  for  a license 
from  said  Board,  which  license  shall 
attest  the  qualifications  of  the  person 
therein  named  and  permit  the  person 
named  therein  to  practice  dentistry 
for  the  term  mentioned  in  said 
license, 
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From  these  statutory  considerations,  which 
we  believe  to  be  /lain  and  without  ambiguity,  it 
follows  that  before  any  person  may  practice  dentistry 
as  above  defined,  such  person  is  required  to  be 
examined  by  the  Dental  board  and  to  be  registered 
by  such  Board  before  practicing,  or  attempting  to 
practice,  dentistry*  Obviously,  from  these  consi- 
derations, when  a chiropractor  examines  a patient's 
teeth  and  diagnoses  that  such  patient' ft  teeth  are 
in  a bad  condition,  naming  them  and  advising  that 
such  teeth  should  be  extracted,  such  chiropractor 
ceases  to  practice  the  art  of  palpating  and  adjust- 
ing by  hand  the  movable  articulations  of  the  human 
spinal  column  for  the  correction  of  the  cause  of 
abnonnaltieft  and  deformities  of  the  body* 

This  observation  is  fortified  by  an  expres- 
sion by  the  Supreme  Court  in  the  Smith  Case,  supra, 
wherein  this  Court,  at  pa  e 264,  said* 

"When  the  practitioner  makes  such 
examination  of  the  patient  as  he 
regards  sufficient  to  indicate  to 
him  the  cause  of  the  trouble,  and 
to  indicate  its  proper  treatment, 
he  has  diagnosed  the  case." 

If,  therefore,  the  chiropractor,  as  has  been 
suggested  by  your  request  for  an  opinion,  advises  the 
patient  to  have  certain  teeth  extracted,  he  has,  by 
such  action,  indicated  a proper  treatment  which  we  be- 
lieve to  be  without  the  realm  of  the  "science  of  chiro- 
practic", and  therefore,  such  diagnoses  would  Violate 
Section  13582,  supra. 

We  direct  your  further  attention  to  Section 
13577,  H*  S*  Miss  uri,  1929,  as  amended  by  Laws  of 
Missouri,  1937,  at  page  491,  which  reads  in  part  as 
follows : 

"Any  person  who  shall  practice,  or 
attempt  to  practice  denttfttry  or 
dental  surgery  within  the  State  of 
Missouri,  without  having  been  regis- 
tered and  licensed  for  that  purpose, 
or  during  the  period  of  revocation  or 
suspension  of  his  or  her  license  or 
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certificate  of  registration,  or 
who  shall  violate  any  of  the  pro- 
vis  ons  of  this  chapter,  shall 
upon  conviction  the: eof,  be  ad- 
Jua  ed  guilty  of  a misdemeanor 
» « « «•  It  shall  be  the  duty  of 
the  Attorney  General  or  of  the 
Prosecuting  Attorney  of  the  county 
in  which  such  offense  shall  occur, 
at  the  dire  tion  of  the  Attorney 
General,  to  prosecute  every  case 
to  final  judgment  whenever  his 
attention  shall  be  called  to  a vio- 
lation of  ti  is  chapter." 


COi.CLUSIOK 


In  view  of  the  ac  o e,  it  is  the  opinion 
of  this  department  if  any  chiropractor  examines  and 
diagnoses  that  a patient’s  teeth  are  in  a bad  condi- 
tion and  designates  the  teeth  to  be  extracted,  that 
such  chiropractor  violates  3ectlon  13582,  supra,  and 
is  subject  to  prosecution  under  Section  13577,  supra. 

Very  truly  yours. 


A;-:  ROVED: 


RUSSELL  C.  STONE, 

Assistant  Attorney  General 


j.  BURKE 

(Acting)  Attorney  General 
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CRIMINAL  LAW 


Distributors  of  wire  service  and  distribu- 
tors of  printed  racing  news  in  gambling 
establishment,  or  hand-book  operators  are 
not  guilty  or  any  crime  under  the  statutes 
of  Missouri. 


October  13,  1930 


Mr*  A*  B*  Lambert,  President 
Board  of  Police  Commissioners 
St.  Louis,  Missouri 


Lear  Sir: 


FILED 
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We  are  in  receipt  of  your  request  for  an  opinion  dated 
October  6th,  1939,  which  reads  in  part  as  follows: 


"We  nave  in  St*  Louis  and  have  had  for  some  years 
past  a so-called  News  Service  identified  with  the 
operation  of  local  hand-book  makers* 

"The  primary  function  of  this  news  service  is  to 
assemble  the  daily  racing  data  from  various  racing 
tracks  throughout  the  country  and  to  transmit  said 
data  over  telephone  lines  or  wire  service  to  the 
local  hand-book  operators*  This  data  so  transmitted 
is  in  the  form  of  flash  news,  so  to  speak,  giving 
the  last  minute  entries,  scratches,  withdrawals, 
track  conditions,  more  specifically  quoting  the  odds 
as  they  vary  or  not  until  the  race  starts,  followed 
by  the  results  as  to  winners  and  place* 

"This  information,  as  provided  by  said  news  service, 
is  essential  to  any  hand-book  operator  conducting  a 
betting  service  on  a fairly  large  scale*  The  system 
resorted  to  by  the  news  service  in  question  is  rather 
Integrate  in  its  telephone  and  wire  service  to  about 
two  hundred  and  twenty  hand-book  operators  located 
throughout  the  city,  including  sub-operators  and 
individuals  who  subscribe  to  their  service*  This 
service  apparently  is  outgoing  only,  in  that  no  bets 
or  wagers  are  accepted  by  them  in  competition  with 
their  subscribers. 

"The  said  news  service  rents  apace  in  a large  building 
and  uses  this  space  as  a base  of  operations*  They  have 
an  elaborate  system  of  telephones.  They  do  not  issue 
or  circulate  any  racing  news  in  published  or  printed 
form*  " 


a 


(2) 


October  13,  1939 


Mr.  A.  B.  Lambert, 


Your  first  query  reads  as  follows* 


"No.  1.  In  view  of  the  facts  set  forth  above  - 
Are  the  owners  or  operators  of  any  such  news 
service  guilty  of  a violation  of  Section  4286 
making  it  unlawful,  among  other  things,  for  any 
person  to  occupy  any  building,  room,  shed,  etc. 
with  any  telephone  or  telegraph  instrument  or 
device  for  the  purpose  of  communicating  inform- 
ation to  any  place  for  the  purpose  of  there 
recording  or  registering  bets  on  horse  races?" 


That  part  of  Section  4286  R.  3.  Missouri,  1929,  referred 
to  in  this  query  of  your  request  is  one  of  the  disjunctives 
in  the  section,  and  reads  as  follows:  * 


"♦•****  any  person  who  occupies  any 
room,  shed,  tenement,  tent,  booth,  building 
or  enclosure,  or  any  part  thereof,  in  this 
state  with  any  telephone  or  telegraph  instru- 
ment, or  any  apparatus  or  device  of  any  kind 
whatsoever,  for  the  purpose  of  communicating  in- 
formation to  any  place  in  this  or  any  other  state, 
for  the  purpose  of  there  recording  or  reglster- 
ing  oets  or  wagers  or  selling  pools  upon  the  re- 
sult of  any  trial  or  contest  of  skill,  speed  or 
power  of  endurance  of  man  or  beast,  which  Is  to 
be  made  or  to  take  place  within  or  without  this 
state,  * * # # * " 


Section  4286,  supra,  was  first  enacted  in  the  laws  of  1907, 
page  232,  and  is  almost  exactly  the  same  section  as  section 
4285  R.  S.  Missouri,  1929,  except  It  has  added  tne  word 
"enclosure"  in  the  fourth  line  of  "this  section,  which  is 
not  In  section  4285.  The  above  disjunctive  set  out  refers 
to  bets  registered  by  telephone  or  telegraph  instruments 
and  was  Included  in  section  4285,  and  section  4286,  supra, 
by  reason  of  an  opinion  handed  down  by  the  Supreme  Court 
in  the  case  of  State  v.  Oldham,  200  Mo.  538.  In  this  case 
at  page  557,  the  court  said* 
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" * * * According  to  the  testimony  of  Mr. 

Halpin,  the  chief  of  detectives,  no  such  book 
as  this  was  kept  by  the  defendant  Oldham  or  his 
employees  in  his  booth  on  this  race  track  on 
the  19th  of  May,  1900*  The  blackboard  used  was 
in  no  sense  such  a book*  has  the  telephone  used 
by  the  defendant,  as  already  indicated  in  the 
statement,  such  an  instrument  as  to  bring  it  with- 
in the  purview  of  the  statute?  Recurring  again 
to  the  language  of  the  act,  it  must  be  observed 
that  the  instrument  which  the  occupant  of  the 
booth  used,  was  'for  the  purpose  of  recording 
or  registering  bets  or  wagers  or  selling  pools.' 
Testimony  shows  that  the  only  purpose  which  the 
telephone  subserved  was  to  report  to  the  book-maker 
and  register  in  Kansas  the  offer  which  the  player 
would  make,  and  to  report  back  the  book-maker's 
acceptance  in  Kansas  of  the  amount  he  was  willing 
to  bet  upon  the  race.  There  was  no  evidence  show- 
ing or  tending  to  show  that  the  telephone  was  an 
instrument  used  for  the  purpose  of  recording  bets 
or  wagers  or  *ms  adapted  to  such  a purpose,  and 
unless  it  was  such  an  instrument  then  there  was 
no  proof  that  any  such  instrument  was  used  by 
the  defendant*  The  Attorney-General  in  his  printed 
brief  expresses  the  seme  view  of  the  statute  that 
we  have  Just  indicated*  He  says:  'Under  the  sub- 
division under  which  the  fourth  count  was  drawn, 
the  crime  consists,  not  in  the  actual  recording 
of  the  bets,  but  the  occupation  of  the  booth  with 
an  instrument  or  device  designed  for  the  purpose 
of  recording  bets*-'  Without  doing  violence  to 
the  ordinary  meaning  of  the  words,  a telephone 
wire  with  a transmitter  and  receiver  cannot  be 
said  to  be  an  instrument  or  device  for  the  pur- 
pose of  recording  or  registering  bets*  It  may 
be  said  that  the  construction  of  the  telephone 
line  and  the  pre -arrangement  for  having  the  bets 
registered  and  recorded  in  Kansas  City,  Kansas, 
was  a perfectly  obvious  trick  and  subterfuge  to 
evade  the  law,  and  we  agree  with  the  counsel  for 
the  State  that  such  was  the  obvious  purpose,  and 
that  the  disguise  was  too  thin,  but  after  all  the 
question  is  not  whether  the  defendant  has-  success- 
fully evaded  the  statute,  out  whether  he  has  vio- 
lated it*" 
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In  accordance  with  the  above  opinion  it  can  readily 
be  seen  that  the  mention  of  telephone  and  telegraph  instru- 
ments refer  to  the  registration  of  the  bet  or  wagers  only, 
and  does  not  apply  to  the  furnishing  of  sport  news. 

Therefore,  it  is  the  opinion  of  this  department  that 
the  owners  or  operators  of  such  news  service  set  out  in 
your  statement  in  the  request  is  not  guilty  of  a violation 
of  section  4286  R*  S.  Missouri,  1929. 


II 


Your  second  query  in  your  request  reads  as  follows* 


"No.  2.  Upon  the  facts  set  forth  above-  Are  the 
owners  or  operators  of  such  a news  service  guilty 
of  a violation  of  Section  4285,  making  it  unlawful 
to  telephone  or  telegraph  a bet  on  a horse  race  to 
another  state  when  so  registered  at  the  destination 
or  local  place  of  sending?" 


Section  4235,  supra,  contains  the  same  disjunctive, 
as  hereinabove  set  out,  as  appearing  in  section  4286,  supra. 
This  section,  4235,  originally  was  a new  section  appearing 
in  the  laws  of  1905,  page  131,  and  did  not  contain  the 
above  disjunctive  phrase;  but  in  the  laws  of  1907,  page 
232,  the  new  section  which  is  now  4286,  supra,  was  enacted 
which  includes  the  word  "enclosure"  after  the  word  build- 
ing, and  the  section,  which  ia  now  section  4286,  was  re- 
enacted and  amended  in  Laws  of  Missouri,  1907,  to  contain 
the  above  disjunctive.  It  Is  apparent  that  the  word  "en- 
closure" was  included  In  the  new  section  of  the  laws  of 
Missouri,  1907,  page  232,  by  the  reason  of  the  opinion  of 
the  Supreme  Co  art  in  the  case  of  State  v*  Oldham,  supra, 
for  the  reason  that  under  the  facts  in  that  case  the 
telephones  were  in  a fenced  compartment,  and  not  in  a room, 
shed,  tenement,  tent,  booth  or  building.  "Section  4285, 
supra,  as  It  now  appears  was  enacted  In  the  laws  of  1907, 
page  233,  to  Include  the  above  disjunctive,  and  amended 
the  original  laws  of  1905,  page  131,  which  did  not  include 
the  above  set  out  disjunctive.  The  disjunctive  in  section 
4285,  supra,  reads  as  follows: 
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"*  * * or  to  register  a bet  on  a horse 

race,  either  on  a blackboard  or  any  other  sub- 
stance, or  to  telephone  a bet  on  a horse 
race  to  any  other  state  to  be  registered  there, 
or  telegraph  a bet  for  such  purpose,  or  to  use 
any  other  Instrument  or  device  to  accomplish 
or  register  the  bets,  * * * " 


This  Is  the  exact  phrase  as  set  out  In  section  4286,  supra. 

According  to  the  facts  stated  in  your  request  the 
operators  of  the  news  service  are  not  registering  the  bets, 
but  only  furnishin  the  news  obtained  at  the  different 
race  tracks.  Tn  view  of  the  history  of  both  sections,  and 
the  authority  as  set  out  In  the  opinion  in  the  case  of  btate 
v.  Oldham,  It  Is  the  opinion  of  this  department,  that  it  was 
the  intention  of  the  le6lslature  in  both  sections  to  prevent 
the  subterfuge  of  accepting  money  at  a betting  establishment 
and  telehponing  the  bet  out  of  the  state  to  another  establish- 
ment, where  the  bet  would  be  registered,  and,  in  that  way 
avoid  the  section  of  the  crime  of  registering  bets.  It 
was  not  the  intention  of  the  legislature  that  the  use  of  a 
telehpone  furnishing  the  news  of  racing  events  to  book- 
makers would  be  considered  the  registering  of  oets. 

It  Is  therefore  the  opinion  of  tnia  department  tnat 
the  owners  and  operators  of  such  new  service  are  not  guilty 
of  registering  a bet  as  set  out  under  section  4285  R.  3. 
Missouri,  1929. 


Ill 


Your  third  query  in  your  request  reads  as  follows! 


"No.  3.  Does  the  rendition  of  said  service,  as 
outlined  above,  coupled  by  the  use  of  the  same 
service  by  their  subscribers,  subject  the  opera- 
tors of  the  news  service  to  prosecution  under  the 
law  of  - issouri  relating  to  conspiracy?  And  like- 
wise the  prosecution  of  any  subscriber  as  a prin- 
cipal or  accessory?" 


In  view  of  the  fact  that  the  wire  news  service  is  not 
registering  bets  and  is  not  a party  to  the  actual  act  of 
the  bookmaklng  statute,  they  are  not  guilty,  under  the 
conspiracy  section.  Their  only  function  is  transferring 
the  information  and  is  not  made  under  any  agreement  to 


Mr*  A*  B*  Lambert 


(6) 


October  13,  1939 


register  or  make  bets  with  the  general  public*  The  con- 
spiracy section  4243,  R*  S*  Missouri,  1929,  specifically 
says: 


"If  two  or  more  persons  shall  agree,  conspire, 
combine  or  confederate:  First,  to  commit  any 
offense!  * **#**#**#  " 


The  telephone  in  Itself  is  not  per  se  gambling  equip- 
ment* It  was  so  held  in  State  v*  Joynt,  110  S*  W*  2d  737, 
l.c.  740,  which  was  a St*  Louis  case  involving  the  (claw) 
prize  machine,  when  the  court  said: 


"In  claiming  that  the  true  character  of  the  device 
must  be  ascertained  by  a judicial  hearing,  counsel 
for  respondent  rest  heavily  on  the  case  of  Lowry 
v*  Rainwater,  70  Mo*  152,  35  Am*  Rep*  420*  There 
this  court  had  under  consideration  the  statutes 
then  applicable  to  the  boara  of  police  comails  si  oners 
of  the  city  of  St*  Louis  providing  for  the  seizure 
and  destruction  of  gambling  devices*  An  extension 
dining  table  had  been  seized  anddestroyed  by  the 
police  on  the  charge  that  it  was  kept  as  a pro- 
hibited gaming  table*  We  held  that  a summary  mode 
of  judicial  proceedings  should  be  provided  in  order 
to  determine  whether  such  property  was  used  or  held 
for  purposes  condemned  by  the  statutes*  That  case 
is  clearly  distinguishable  from  the  one  now  before 
us*  There  the  property  under  the  scrutiny  of  the 
court  was  in  Its  very  nature  lawful  and  harmless* 

It  was  only^by  proof  of  Its unlawful  use  that  it 
became  subject  to  destruction*  The  table  in 
Itself  constituted  no  offense,  tut  it  was  its  em- 
ployment in  gaming  which  vaa  unlawful,  and  proof 
of  that  fact,  we  held,  required  judicial  deter- 
mination* " 


Also,  in  the  case  of  State  v*  Oldham,  200  Mo*  538, 
at  pa^e  558,  the  court  said: 
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n******  ******* 

There  was  no  evidence  showing  or  tending  to 
show  that  the  telephone  was  an  Instrument 
used  for  the  purpose  of  recording  bets  or 
wagers  or  was  adapted  to  such  a purpose,  and 
unless  it  was  such  an  instrument  then  there 
was  no  proof  that  any  such  instrument  was  used 
by  the  defendant.  * * ■ 


If  the  news  service  used  the  telephone  to  register 
bets,  it  would  be  a violation  of  both  sections  4235  and 
4286,  R.  S.  Missouri,  1929.  The  telephone  in  itself  is 
not  a gambling  device  per  se,  as  said  before.  It  is  true 
that  in  the  case  of  State  v.  Joint,  110  S.  V..  2d,  741,  par 
14-15,  the  court  said* 


"This  court  has  recognized  the  rule  that  a court 
of  equity  generally  will  not  Interfere  with  the 
authorities  cnarged  with  the  enforcement  of  the 
criminal  law.  Aellaton  Kennel  Club  v.  Castlen, 
supra, 331  Mo.  798,  55  S.  2d  288)  Kearney  v. 
Laird,  164  Mo.  App.  406,  144  S.  *.  904.  Further- 
more, courts  generally  will  not  sustain  actions 
in  regard  to  property  which  has  for  its  object 
the  violation  of  the  law  as  such  property1  is 
'outlawed.'  Spalding  v.  Preston,  21  Vt.  9,  50 
Am.  Lee.  68.  And  certainly  a court  of  equity 
will  not  listen  to  a man  who  asks  the  court  to 
protect  an  unlawful  device.  * * * " 


This  ruling  only  applies  to  a device  that  can  oe  of  no 
use  except  gambling,  but  under  the  facts  seated  in  your 
request  the  news  service  is  only  telephoning  news  and  it 
has  no  control  of  the  use  of  that  news  unless  it  also 
participates  in  the  registration  of  the  bets.  The  only 
menu  ion  of  the  use  of  telephone  in  both  sections  4285  and 
4286  refers  to  the  registering  of  bets  either  in  the  state 
or  out  of  the  state.  The  two  sections  do  not  mention  tele 
phone  and  telegraphs  in  any  other  connection. 

In  the  case  of  State  v.  Chaney,  106  S.  V.  2d  483, 
the  court.  In  holding  that  the  device  not  mentioned  in  the 
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statute  is  a ^ambling  device  per  se,  such  as  a slot  machine 
etc.,  the  device  mu3t  be  alleged  and  proven  that  it  is  a 
device  for  gambling  only.  The  court  in  this  respect  said: 


"Omitting  formal  parts,  the  information  charges 
that  ‘on  or  about  the  1st  day  of  February,  A.  D. , 
193d,  at  the  County  of  Butler  and  in  the  Stace  of 
Missouri,  then  and  there  being,  the  defendant, 

Vernie  Chaney,  did  then  and  there  unlawfully  and 
feloniously  set  up  and  keep  a certain  gaming  table 
and  gambling  device,  to-wit:  one  crap  table,  com- 
monly so  called  and  upon  which  dice  were  thrown 
and  used;  which  said  gambling  table  and  gambling 
device  was  adopted,  devised  and  designed  for  the 
purpose  of  playing  games  of  cliance  for  money  and 
property,  and  did  then  and  there  unlawfully  and 
feloniously  entice  and  permit  divers  persons, 
whose  names  are  to  the  Prosecuting  Attorney  un- 
known, to  bet  and  play  at  and  upon  and  by  means 
of  said  gaming  tables  and  gambling  device;  against 

the  peace  and  dignity  of  the  State J 

i i 

j 

"In  the  recent  case  of  State  v.  Herndon,  96  $•  W, 

(2d)  376,  we  held  the  Information  fatally  defective 
because  a crap  table  is  not  one  of  the  devices  enum- 
erated in  the  statute,  pointing  out  that  it  would 
be  necessary  to  show  in  what  manner  the  table  was 
or  could  be  adapted  to  the  playing  of  craps.  The 
information  in  the  case  at  bar  is  practically  identi- 
cal with  that  in  the  Herndon  Case,  supra;  therefore, 
we  hold  the  information  herein  fails  to  state  an 
offense  under  section  4287,  supra." 


In  other  words,  dice  and  cards  which  can  be  used  for  a 
lawful  purpose  and  which  are  not  used  in  gambling  are  not 
gambling  devices  per  se,  but  must  be  used  in  a gaming 
transaction  to  be  considered  a gambling  device. 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  rendition  of  the  wire  service 
as  outlined  in  the  statement  in  ^our  request,  which  is 
simply  furnishing  news  obtained  from  race  tracks  for 
other  places,  is  not  a crime  under  the  conspiracy  act  as  to 
the  actual  resistors  of  said  bets  unless  a conspiracy  can 
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be  shown,  showing  that  tney  are  connected  with  the  actual 
registering  of  the  bets  or  gain  some  part  of  the  profits 
of  the  registering  establishment,  other  than  the  regular 
price  of  the  service* 


IV 


Your  query  numjer  four  In  your  request  reads  as  follows 


"Is  a telephone  or  a telegraph  company  leasing 
wires  or  service  to  the  operators  of  said  news 
service  subject  to  prosecution  for  violation  of 
any  law  in  the  Stale  of  Missouri?  " 


As  said  before,  sections  4235  and  4283  ft.  S*  Missouri, 

1929,  in  reference  to  the  use  of  telephones  and  telegraph 
only  apply  to  the  registering  of  bets  by  use  of  the  tele- 
phone or  telegraph*  This  point  of  furnishing  telephone 
or  telegraph  use  to  bookmakers  or  wire  service  corporations, 
or  partnerships.  In  reference  to  racing  news,  has  not  been 
before  the  .Supreme  Court  of  this  state* 

In  the  ~tate  of  Kentucky  there  is  a criminal  statute 
known  as  the  nuisance  section  which  oovers  a multitude  of 
crimes*  This  state  has  no  such  section,  but  in  the  case 
of  Commonwealth  of  Kentucky  v*  Western  Union,  57  L*  R.  A*, 
page  611,  l.c.  615,  the  court  said: 


"The  indictments  charge  the  appellee  with  the 
offense  of  unlawfully  keeping  and  maintaining 
a common  nuisance*  It  is  averred  in  them  that 
Ed.  Alvey  and  others  had  a house  in  the  city 
of  Louisville,  commonly  called  'The  Kingston,' 
In  their  occupation  and  under  their  control, 
and  habitually  sold  pools  upon  horse  races  run 
at  various  cities  and  places  In  the  United 
States,  and  did  habitually  suffar,  permit,  and 
procure  divers  idle  and  evil-disposed  persons 
to  habitually  assemble  In  that  house,  who  en- 
gaged in  betting,  winning,  and  losing  money  on 
horse  races,  to  the  common  nuisance  and  common 
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annoyance  of  all  good  citizens  of  the  neigh- 
borhood, and  those  passing  and  repassing,  etc. 

As  to  the  appellee  it  is  averred  th£t  it  is 
a corporation  organized  for  the  purpose  of 
conducting  the  business  of  common  carrier  of 
intelligence  by  telegraph  in  the  United  States; 
that  it,  unlawfully  designing  to  assist  and  aid 
and  abet  Alvey  and  others  in  the  pool  selling 
in  the  house  mentioned,  habitually  received 
from  divers  race  courses  in  the  United  States 
messages  and  intelligence  concerning  horse 
races,  to  wit,  the  names  of  horses  entered  in 
races,  names  of  owners,  trainers,  riders,  driv- 
ers, and  distances  of  the  races,  terms,  con- 
ditions, and  state  of  betting  at  the  races, 
condition  of  the  weather  and  tracks  of  race 
courses,  with  the  design  to  enable  the  persons 
assembled  at  the  house  of  Alvey  and  others  to 
bet  upon  races.  It  is  further  ave: red  that 
the  appellee  transmitted  and  delivered  to 
Alvey  and  others,  at  the  Kingston,  the  inform- 
ation as  to  the  result  of  races,  with  the  view 
of  enabling  him  and  others  to  pay  the  bets  made 
on  races;  that  the  Information  and  intelligence 
transmitted  and  services  rendered  by  the  appellee 
was  a necessary  and  essential  service  and  means 
of  carrying  on  and  maintaining  the  existence  of 
pool  selling  by  Alvey  and  others,  of  which  fact 
the  appellee  was  aware.” 


The  court  further  said: 


* * Common  carriers  are  not  the  censors 

of  public  or  private  morals.  They  cannot  regu- 
late the  public  and  private  conduct  of  those  who 
ask  service  at  their  hands.  It  was  certainly  no 
wrong  per  se  for  the  appellee  to  transmit  over 
its  line  the  information  which  it  is  charged  to 
have  transmitted.  The  simple  fact  that  persons 
who  received  the  Information,  and  as  a result  of 
it,  were  guilty  of  unlawful  acts,  does  not  make 
the  appellee  a violator  of  the  penal  or  criminal 
law.  If  in  doing  so  it  violated  the  penal  or 
criminal  law,  it  would  be  likewise  guilty  in 
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transmitting  Information  to  the  newspapers 
of  the  country  as  to  prospective  prize  fights 
and  horse  races,  because  the  Information  thus 
published  Induced  persons  to  engage  In  betting 
on  their  results*  * * •*  " 


In  view  of  the  fact  that  the  statutes  of  this  state 
do  not  contain  any  section  which  holds  that  the  distribu- 
tion bf  race  news  by  telephone  Is  a crime,  and  In  view  of 
the  fact  that  the  state  of  Kentucky  has  held  under  their 
nuisance  section  that  a distributor  of  race  news  Is  not 
guilty  of  any  transactions  In  a separate  place  where  bets 
are  registered.  It  Is  the  opinion  of  this  department  that 
a telephone  or  telegraph  company  leasing  wires  or  service 
to  the  operators  of  said  news  service  are  not  subject  to 
prosecution  for  violation  of  any  law  In  the  state  of  Mis- 
souri* 


V 


The  fifth  query  in  your  request  reads  as  follows: 


"If  the  rendition  of  any  such  service,  as  outlined 

In  Item  No*  4,  is  unlawful,  are  the  officers, 
managers,  directors,  stockholders,  and  employees 
thereof  subject  to  arrest  and  prosecution?" 


In  view  of  our  holding  upon  your  query  number  four, 
it  is  not  necessary  for  this  department  to  render  any 
opinion  under  your  query  number  five* 


VI 


Your  query  number  six  In  your  request  reads  sb  follows: 


"Is  the  rendition  of  any  service,  as  outlined  herein, 
a violation  of  any  law  of  Missouri  relating  to  lotter- 
ies?" 
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After  a diligent  search  this  department  Is  unable 
to  find  any  law  In  which  the  service  set  out  In  the  state- 
ment In  your  request  is  a violation  of  any  law  of  Mis- 
souri, relating  to  lotteries. 


VII 


Further,  as  a part  of  your  statement  you  say  as  fol- 
lows: 


"In  addition  to  the  ’lews  Service  In  question  there 
are  various  publications  In  °t.  Louis,  local  and 
national,  that  print,  publish  and  sell  by  circu- 
lation detailed  Information  relative  to  horse  races , 
supplying  the  fundamental  data,  such  as  the  names 
of  horses,  jockles,  positions,  selling  prices, 
weight,  etc.  This  data,  published  In  advance,  forms 
the  basis.  In  conjunction  with  the  Toll  ow  up  tele- 
phone  or  wire  service,  of  the  said  news  service. " 


Your  query  number  seven.  In  this  respect,  reads  as 
follows: 


"Are  such  publications  printing  and  circulating 
said  racing  news,  by  mail  or  otherwise,  liable 
to  arrest  and  prosecution  in  violation  of  any 
law  or  statute  of  this  state?" 


After  careful  and  diligent  research  we  are  unable 
to  find  any  statutory  law  declaring  the  publishing  of  racing 
news  as  a crime. 

Article  2,  section  14,  of  the  Constitution  of  the 
State  of  Missouri,  provides  as  follows: 


"That  no  law  shall  be  passed  Impairing  the  free- 
dom of  speech;  that  every  person  shall  be  free 
to  say,  write  or  publish  whatever  he  will  on  any 
subject,  being  responsible  for  all  abuse  of  that 
liberty;  and  that  in  all  suits  and  prosecutions 
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for  libel  the 
evidence,  and 
of  the  court, 

fact. " 


truth  thereof  may  be  given  in 
the  jury,  under  the  direction 
shall  determine  the  law  and  the 


The  principal  case  in  this  state  concerning  free  speech 
and  publication  is  Ex  parte  Harrison,  212  Vo.  88,  l.c.  93, 
in  which  the  court  said: 


"The  General  Assembly  under  the  legislative  power 
granted  it  by  the  people  subject  to  the  limitation* 
of  the  £tat,e  and  federal  Constitutions  unquest ionaoly 
has  the  power  to  enact  penal  statutes  and  prescribe 
civil  remedies,  ’for  all  abuses  of  that  liberty’  of 
speech,  or  publication.  If  a publication  is  neither 
blasphemous,  obscene,  seditious  or  defamatory,  the* 
under  the  Constitution  of  this  State,  no  court  has  1 
tlie  right  to  restrain  it,  nor  the  Legislature  power 
to  punish  it.  * * * " 

• * \ 

It  is  obvious  that  none  of  the  news  service  puDlieaLioas 
printing  racing  news  only  contain  any  article  that  would 
be  considered  blasphemous,  obscene,  seditious  or  defama- 
tory. 


In  view  of  the  above  authorities,  it  is  the  opinion  of 
this  department,  that  any  publication  in  ot.  Louis,  either 
printed  locally,  or  nationally,  that  prints,  publishes  and 
sells  by  circulation  detailed  information  relative  to  horse 
races  and  which  supplies  fundamental  data,  such  as  the 
news  of  horse  races,  jockey,  positions,  selling  prices, 
weights  etc.,  do  not  violate  any  law  or  statute  of  this 
state. 

You  further  ask  if  there  are  any  other  laws  or 
statutes  not  specifically  covered  in  this  request,  which 
can  be  resorted  to  as  to  basis  for  the  arrest  and  prose- 
cution and  elimination  of  hand-book  operators.  Ke  find 
no  other  lavs  applicable  to  hand-book  operators,  except 
the  regular  gambling  law*  In  the  pamphlet  attached  to 
, your  request,  which  is  called  "The  Hand-nook  Situation 
in  St.  Louis  as  of  September,  1939",  you  state*  or  assume, 
that  there  are  two  hundred,  fifteen  hand-book  operators 
and  individuals  who  orofesslonally,  or  from  sporting  point 
of  view  are  identified  with  horse  racing  and  tracks.  All 


i 
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that  can  be  said  by  this  office,  if  these  men  are  known,  and 
we  assume,  from  the  exact  number  of  two  hundred,  fifteen,  that 
they  are  known,  that  after  the  evidence  is  obtained  against 
them,  they  should  be  prosecuted  under  sections  4285  or  4286, 

R.  S,  Missouri,  1929. 

It  appears  by  Sections  4266  and  4286,  supra,  that  the 
Legislature  had  in  mind  the  prosecution  of  persons  engaged  in 
bookmaking,  that  is,  tne  person  who  actually  registers  the  bets 
accepts  the  money,  records  the  same,  or  pays  out  after  the  race 
or  athletic  event.  It  may  be  that  the  news  Service  is  a care- 
fully guarded,  astute  method  of  evading  the  law,  as  is  Bald  by 
the  court  in  the  Oldham  case,  quoted  supra i 


"It  may  be  said  that  the  cons tructior  of  the 
telephone  line  and  the  pre -arrangement  for  hav- 
ing the  beta  registered  and  recorded  in  Kansas 
City,  Kansas,  was  a perfectly  obvious  trick  and 
subterfuge  to  evade  the  law,  and  we  agree  with  the 
counsel  for  the  State  that  such  was  the  obvious 
purpose,  and  that  the  disgulee  was  too  thin,  but 
after  all  the  question  is  not  whether  the  defendant 
has  successfully  evaded  the  statute,  but  whether  he 
has  violated  It." 


The  functions  of  this  Department  are  in  many  respects 
very  sir  liar  to  that  of  the  Supreme  Court,  that  is,  to  inter- 
pret the  laws  as  enacted  by  the  Legislature.  In  construing 
statutes  we  cannot  broaden  their  terms  beyond  the  plain  words 
as  contained  therein. 

If  the  News  Service  referred  to  in  your  letter  is  con- 
trary to  good  morals  and  evades  the  statutes  as  they  are  now 
written,  the  remedy  lies  at  the  doorstep  of  the  Legislature  and 
It  alone  can  correct  the  evil. 

APPROVED* 


J.  R.  BA&il' 

Of  Counsel 


R6Y  ansrama: 

Attorney-General 

WJBiRW 


Respectfully  submitted, 

T.-7.  JTOE 

Assistant  Attorney-General 

OLIVER  ¥ . NOLEN 

Assistant  Attorney-General 


T/UCATION  AND: 
REVENUE  : 


Honorable  Henry  C.  M* 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


Dear  I'r*  Lamkin: 


Certificate-holder  at  a third  sale  under  the 
provisions  of  Senate  Bill  No*  94,  Laws  of 
Missouri  1933,  is  entitled  to  a deed  and 
possession  after  the  redemption  period  unless 
he  fails  to  pay  subsequent  taxes  and  permits 
October  28,  1939* 

the  property  to  be  sold  under  the  provisions  of 
Section  9953a,  Senate  Bill  No.  311,  Laws  of  Missouri 
1939,  at  page  851,  and  in  such  event  he  loses  all 
rights  obtained  under  the  certificate  of  purchase* 


Lankin 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion relating  to  the  Jones-Kunger  law,  on  October  27, 
1939,  which  is  as  follows: 


"’A’  purchased  land  as  the  highest  bid- 
der at  a tax  sale  November,  1938*  The 
said  land  was  being  offered  for  the 
third  time* 

QUESTION:  Does  Section  9953a,  Page 
851,  Session  Acts  of  the  Legisla- 
ture for  1939,  apply  so  as  to 
enable  *A*  to  secure  title  and 
possession  now,  or  when  would  ’A* 
be  entitled  to  possession  and  title? 

”1  would  appreciate  very  much  an  opin- 
ion from  your  office  in  the  above  mat- 
ter •" 


Section  9953a,  Laws  of  Missouri  1933,  page  432,  is 
as  follows: 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  delin- 
quent taxes,  interest,  penalty  and  costs 
by  the  collector  of  the  proper  county 
for  any  two  successive  years  and  no  per- 
son shall  have  bid  therefor  a sum  equal 
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to  the  delinquent  taxes  thereon.  Inter- 
est, penalty  and  costs  provided  by  law, 
then  such  county  collector  shall  at  the 
next  regular  tax  sale  of  lands  for  de- 
linquent taxes,  sell  the  same  to  the 
highest  bidder,  and  the  purchaser  there- 
of shall  acquire  thereby  the  same  inter- 
est therein  as  is  acquired  by  purchasers 
of  other  lands  at  such  delinquent  tax 
sales." 


Section  9966a  thereof,  is,  in  part,  as  follows: 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  interest  therein,  may  redeem 
the  same  at  any  time  during  the  two  years 
next  ensuing,  in  the  following  manner: 

By  paying  to  the  county  collector,  for 
the  use  of  the  purchaser,  his  heirs  or 
assigns,  the  full  sun  of  the  purchase 
money  named  in  his  certificate  of  pur- 
chase and  all  the  costs  of  the  sale  to- 
gether with  interest  at  the  rate  specified 
in  such  certificate,  not  to  exceed  ten 
percentum  annually,  with  all  subsequent 
taxes  which  have  been  paid  thereon  by 
the  purchaser,  his  heirs  or  assigns,  * * * " 
( Under  scoring  ours) 


Section  9967c  thereof,  is,  in  part,  as  follows: 


"Every  holder  of  a certificate  of  pur- 
chase shall  before  being  entitled  to 
apply  for  deed  to  any  tract  or  lot  of 
land  described  therein  pay  all  taxes 
that  have  accrued  thereon  since  the 
Issuance  of  sald~certlflcate,  or  any 
prior  taxes  that  may  remain  due  and  un- 
paid on  said  property,  and  the  lien 
for  which  was  not  foreclosed  by  sale 


1939. 


under  which,  such  holder  makes  demand 
for  deed,  and  any  purchaser  that  ^hali 
suf f er  a subsequent  tax  to  become  delin’ 


shall  forfeit  his  rights  of 
thereunder  to  the  subsequent 
, it  # ,fl  ( Underscoring  ours ) 


The  rights  of  certificate  holders,  obtained  by  sales 
consummated  under  the  provisions  of  Sections  9962c  and  9953, 
supra,  are  construed  by  the  court  in  the  case  of  Hilton  vs. 
Stalth,  33  S.  W.  464,  465,  466  as  follows! 


In  the  absence  of  provisions  of 
law  defining  the  rights  of  the  holder 
of  a certificate  of  purchase,  the 
generally  accepted  rule  is  that  until 
the  delivery  of  a deed  he  takes  no 
title  to  the  land,  either  legal  or 
equi table.  * * # After  the  period  al- 
lowed for  redemption  has  expired,  as 
was  the  case  here,  the  holder  of  the 
certificate  has  a mere  naked  right  to 
demand  and  receive  a deed  from  the 
collector." 


A third  sale  to  the  highest  bidder,  under  the  provisions 
of  Section  9953a,  supra,  entitled  the  purchaser  to  a certifi- 
cate with  the  legal  rights  construed  in  the  above  decision, 
however  subject  to  the  redemption  statute  9956a,  supra.  If 
such  purchaser  continued  to  pay  the  subsequent  taxes  accruing 
against  said  lands,  after  the  issuance  of  his  certificate, 
there  could  never  be  a third  sale  under  the  provisions  of 
Section  9953a,  Laws  of  Missouri  1939,  at  page  851. 

In  event  such  certificate-holder  failed  to  pay  the  taxes 
accruing  after  the  issuance  of  such  certificate  he  "forfeited 
his  rights  of  priority  thereunder  to  the  subsequent  purchaser", 
a 8 provided  in  Section  9957c,  supra.  And,  if  the  land  were 
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offered  at  a third  final  sale,  under  the  provisions  of  said 
Section  9953a,  Laws  of  Missouri'  1939,  by  failure  of  the 
certificate-holder,  at  a third  sale  under  the  1933  lav/,  to 
keep  such  subsequent  taxes  paid,  such  certificate-holder 
tinder  the  third  sale  executed  under  and  by  virtue  of  the 
1933  law,  would  lose  his  rights  obtained  under  the  certifi- 
cate. 


A certificate-holder,  under,  a third  sale  under  the  1933 
Jones-Munger  law,  in  event  he  keeps  up  the  payment  of  sub- 
sequent taxes,  would,  after  the  redemption  period,  be  en- 
titled to  obtain  his  deed  and  possession  immediately. 


CONCLUSION 


It  Is,  therefore,  the  conclusion  of  this  department 
that,  a certificate-holder  at  a third  sale  under  the  provi- 
sions of  Senate  Bill  No.  94,  Laws  of  Missouri  1933,  is  en- 
titled to  a deed  and  possession  after  the  redemption  period 
unless  he  falls  to  pay  subsequent  taxes  and  permits  the 
property  to  be  sold  under  the  provisions  of  Section  9953a, 
Senate  Bill  No.  311,  Laws  of  Missouri  1939,  at  page  851, 
and  In  such  event  he  loses  all  rights  obtained  under  the 
certificate  of  purchase. 


Very  truly  yours. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED i 


E.  J.  BtfWte 

(Acting)  Attorney-General 


SVl.i:LB 
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TAXATION:  County  collector  is  not  compelled  to  notify 
a tax  payer  as  to  his  personal  taxes  until 
after  they  become  delinquent. 


December  21,  1939 


Hon*  Henry  C*  M*  Lamkin 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


Dear  Slri 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  December  13,  1939,  which  reads  as  follows: 


"I  would  like  to  have  an  opinion  from 
your  office  in  regard  to  the  following 
matter: 

"FACTS:  1934  personal  property  taxes 
will  become  outlawed  on  January  1,  1941. 
There  are  a number  of  these  tax  assess* 
ments  unpaid  in  Callaway  County.  This 
situation  is  also  true  for  1935,  1933 
and  1937.  In  a great  many  of  these 
cases  the  tax* payer  against  whom  the 
personal  taxes  have  been  assessed  was 
unaware  of  the  tax,  and  paid  his  real 
estate  tax  assuming  that  he  was  paying 
the  total  amount  of  tax  due.  He  received 
no  notice  of  any  sort  on  these  taxes 
being  assessed  and  unpaid  until  the  coun- 
ty collector  who  went  into  office  the 
first  of  January  of  this  year  sent 
notices  that  unless  the  taxes  were  paid 
by  the  latter  part  of  this  month  suit 
would  be  filed  to  collect  the  same. 

"QUESTION:  Is  the  former  collector 
guTTEyoT  any  dereliction  of  duty? 

Can  these  taxes  be  recovered  by  suit, 
and,  if  so,  is  the  penalty  against  a 
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taxpayer  who  paid  his  real  property  taxes 
In  good  faith  and  In  the  belief  that  he 
was  paying  his  wnole  tax  bill  provided 
for  delinquent  taxes?" 


Section  9782  It#  S,  Missouri,  1929,  partially  reads 
as  follows: 


"In  all  counties,  except  the  city  of 
St,  Louis,  the  assessor  shall  be  provided 
with  two  books,  one  to  be  called  the  'real 
estate  book,*  and  the  other  to  be  called 
the  ’personal  assessment  book.'  * •*  * . " 


Section  9300  1.3.  Missouri,  1929,  partially  reads 
as  follows: 


"The  assessor,  except  in  >->t.  Louis  city, 
shall  make  out  and  return  to  the  county 
court,  on  or  before  the  twentieth  day  of 
January  in  every  year,  a fair  copy  to  the 
assessor 's  book,  verified  by  his  affidavit 
annexed  thereto,  in  the  following  words, 
to-wit : * . " 


It  will  be  noticed  that  under  the  two  above  sections  the 
assessor  must  make  out  two  books;  one  to  be  called  "person- 
al assessment  book",  the  other  to  be  called  the  "real  estate 
book".  These  books  under  Section  9800  must  be  turned  in  to 
the  county  court  on  or  before  the  20th  day  of  January  in 
every  year. 

Section  98d0  reads  as  follows: 


"As  soon  as  may  be  after  the  tax  book  of 
each  year  has  oeen  corrected  and  adjusted, 
and  the  amount  of  ej«nty  tax  stated  there- 
in actor  . ing  to  law,  the  county  courts 
shall  cause  the  same  to  be  delivered  to 
the  proper  collector,  who  shall  give  re- 
ceipts therefor  to  the  clerks  of  the 
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county  courts  respect  vely;  and  each 
collector  shall  be  charged  by  such 
clerk  with  the  whole  amount  of  the  tax 
books  so  delivered  to  him." 


Under  the  above  section  each  collector  Is  charged  by  the 
clerk  of  the  county  court  with  the  amount  of  the  tax  books 
so  delivered  to  him.  ‘hen  the  taxes  are  not  paid  to  the 
collector.  In  accordance  with  the  amounts  set  out  In  both 
the  personal  and  real  estate  books,  then  under  section 
9938  R.  3.  Missouri,  1929,  he  shall  make  lists  thereof,  one 
to  be  called  the  "personal  delinquent  list"  and  the  other 
the  "land  delinquent  list." 

Section  9940,  R.  S.  Missouri,  1929,  partially  reads 
as  follows i 


" * * * For  the  purpose  of  this  chapter, 

personal  tax  bills  shall  oecome  delinquent 
on  the  firrt  day  of  January  following  the 
day  when  said  bills  are  placed  in  the  hands 
of  the  collector,  and  suits  thereon  may  be 
Instituted  after  the  expiration  of  said 
first  day  of  January,  and  within  live  years 
from  said  day.  » • * » * " 


Under  section  9782,  supra,  the  assessor  having  made 
his  levy  It  becomes  the  duty  of  the  taxpayer  to  pay  the 
tax  without  notice.  We  only  find  one  section  which  pro- 
vides for  the  notice  of  the  payment  of  all  taxes.  This 
section  Is  9908  R.  S.  Missouri,  1929,  and  reads  as  fol- 
lows! 


"It  shall  be  the  duty  of  the  collectors  of 
revenue  of  the  several  counties  of  the  state. 
Immediately  after  the  receipt  of  the  tax 
books  of  their  respective  counties,  to  give 
not  less  than  twenty  days'  notice  of  the  time 
and  place  at  which  they  will  meet  the  tax- 
payers of  their  respective  counties,  and  col- 
lect and  receive  their  taxes;  said  notice 
shall  be  given  by  posting  up  at  least  four 
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written  or  printed  handbills  In  different 
parts  of  each  municipal  township  in  said 
counties,  and  by  publication  for  two  weeks 
in  a newspaper.  If  pne  be  published  In  the 
county,  in  which  he  shall  notify  said  in- 
habitants to  meet  the  collector  at  such 
places  in  their  respective  townships  as  may 
be  named  therein,  and  the  number  of  days 
(not  less  than  three)  that  he  will  remain 
at  each  of  such  places  for  the  purposes 
aforesaid;  and  it  shall  be  his  duty  to 
attend  at' the  time  and  place  thus  ap- 
pointed, either  in  person  or  by  deputy, 
to  receive  and  collect  such  taxes i Pro- 
vided, the  county  court  may  relieve  the 
ealleotor  from  visiting!  any  municipal  town- 
ship in  his  county  by  an  order  of  record 
to  be  made  before  notice  under  the  pro- 
visions of  this  section  is  given." 


Section  9912  R.  S.  Missouri,  1929,  makes  it  the  duty 
of  the  collector  to  furnish  to  all  non-resident  taxpayers 
a statement  of  the  amount  of  taxes  assessed  against  real 
estate;  but  these  sections  have  been  declared  to  be 
directory  and  not  mandatory. 

In  the  case  of  St.  irancis  Levee  Dist.  v.  Dorroh, 

269  S.  V.  925,  1.  c.  928,  the  court  said: 


■*  « In  passing,  it  might  be  noted 

that  the  date  of  delinquency  of  such 
levee  taxes,  or  annual  installments 
thereof,  is  precisely  and  definitely 
fixed  by  the  statute,  and  is  not  de- 
pendent whatsoever  upon  the  giving  of 
any  notice  to  the  taxpayer  or  the 
making  of  a demand  upon  him  for  payment 
of  sueh  taxes.  It  might  also  be  stated 
that  appellant  does  not  challenge  herein 
the  validity  of  the  assessment  of  special 
benefits  made  agalfttfc  his  respective 
lands,  nor  does  fhallenge  the  validity 
of  the  levee  taxes  (baaed  upon  such 
special  benefit  assessment)  or  the  levy 
of  the  annual  Installments  thereof;  in 
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fact,  he  has  apparently  recognized  their 
validity  by  making  payment  of  the  principal 
of  said  annual  Installments*  * » " 


The  court  further  said:  (par.  2 same  l*c*) 


■*  * In  State  ex  rel  v*  Wilson,  216. Mo* 

216,  287,  115  S*  W.  549,  571,  we  said: 

♦This  court  has  many  times  held  that, 
when  an  assessor  makes  out  his  assessor's 
books,  jurisdiction  attaches  and  the  rest 
of  the  proceedings  are  only  directory 
(citing  authorities)*  The  broad  principle 
announced  and  underlying  all  of  tnese  cases 
is,  that  when  a valid  assessment  Is  shown, 
its  entry  upon  the  tax  book  and  the  failure 
of  the  property  owner  to  pay  It  when  due, 
a good  cause  of  action  Is  made  out,  and 
that  all  other  requirements  and  proceedings 
are  mere  formalities  and  Intended  to  assist 
and  facilitate  the  collection  of  the  taxes, 
and  are  not  intended  to  bs  stumbling  blocks 
and  hindrances  thrown  In  the  way  of  a 
speedy  collection  of  them* * 

"To  like  effeot  is  Stave  ex  rel  v.  Dungan, 
265  Ko*  353,  177  S.  W*  604. 

"In  Noland  v*  busby,  28  Ind*  154,  a some- 
what similar  statute  was  held  to  be  mere- 
ly directory*  Said  that  court: 

"♦The  statute  makes  It  the  duty  of  the 
treasurer  on  receipt  of  the  duplicate, 
forthwith,  to  "cause  notice  to  be  posted 
up  at  the  courthouse  door,  and  in  three 
other  public  places  in  the  county,  and 
to  cause  the  same  to  be  published  In  some 
newspaper  having  general  circulation  In 
his  county.  If  any  there  be,  for  three 
weeks  successively,  atating  in  such  notice 
the  amount  of  tax  charged  i or  state,  county, 
school,  road  or  other  purposes,  on  each 
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one  hundred  dollars  valuation  of  the 
taxable  property;  and  also  the  tax  on 
each  poll  for  state,  county  and  other 
purposes."  * * * If  a valid  assess- 
ment and  levy  had  been  made  of  the 
taxes  and  a proper  duplicate  thereof 
made  out  and  placed  in  the  hands  of 
the  treasurer  for  collection,  his 
failure  to  give  the  notice  would  not 
invalidate  the  tax,  or  prevent  Its 
subsequent  collection.  That,  like 
various  other  duties  enjoined  by  the 
statute,  can  only  be  regarded  as  di- 
rectory to  the  officer;  the  neglect 
to  give  the  notice  would  not  discharge 
the  tax,  or  present  a valid  obstacle 
to  the  collection  thereof 


CONCLUSION 


In  view  of  the  above  authorities,  it  Is  the  opinion 
of  this  department  that  the  former  collector  is  not 
guilty  of  any  dereliction  of  duty.  It  is  the  further 
opinion  of  this  department  that  personal  taxes  can  bo 
recovered  by  suit  when  properly  instituted  and  a tax- 
payer who  has  paid  his  real  property  taxes  in  good 
faith  and  In  the  belief  that  he  was  paying  his  whole 
tax  bill.  Including  his  personal  taxes.  Is  subject 
to  the  penalties  accrued  on  the  personal  taxes. 


Respectfully  submitted. 


APPROVED*  W.  J.  BURKE 

Assistant  Attorney  General 


(Acting)  Attorney  General 


WJBlR* 


SCHOOLS : 


- - 

Consolidated  Districts 
may  furnish  transportation 

•to  non-resident  pupils. 


February  16th,  1939. 


Hon.  Willard  B.  Leavitt, 
Prosecuting  Attorney, 
Polk  County, 

Bolivar,  Missouri* 


near  Sir: 


This  v/ill  acknowledge  receipt  of  your 
letter  of  February  9th,  1939,  asking  our  opinion 
on  the  following  questions 


"Has  a consolidated  High  School 
the  right  to  furnish  transporta- 
tion, outside  its  district,  to 
transport  non-resident  pupils  to 
said  school?" 


Section  16,  Laws  of  1965,  p.  351,  makes 
nrovisions  for  one  district  to  send  its  resident 
pupils  to  school  in  another  district,  under 
certain  conditions.  This  section  then  provides: 


"Subject  to  the  limitations  in  this 
section,  each  pupil  shall  be  free 
to  attend  the  school  of  his  or  her 
choice;  but  no  school  shall  be  re- 
quired to  admit  any  pupil;  nor  shall 
any  school  be  denied  the  right  to 
collect  tuition  from  a pupil,  parent 
or  guardian,  if  the  same  is  not 
paid  in  full  as  herein  provided." 
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Yflille  we  find  no  express  authority 
for  a district  to  admit  a non-reslc.ent  pupil, 
it  is  clear  that  this  section  impliedly  confers 
that  power  upon  the  district,  and  leaves  it 
solely  to  their  discretion. 

Section  16-a,  Lav/s  of  1935,  p.  362, 
pertains  to  transportation  of  student,  and  con- 
tains this  provision: 


"When  the  board  of  directors  of  a 
district  that  admits  non-re sluent 
pupils  to  its  high  school  makes 
provision  for  transporting  such 
pupils  to  such  high  school w 


This  statute  then  provides  tlxat  the  state 
will  pay  a portion  of  the  transportation  cost  on 
the  non-resident  pupils,  under  certain  conditions. 

again  we  find  no  express  provision  in  the 
statutes  concerning  a district’s  authority  to 
transport  to  its  school  non-res iaent  pupils,  yet 
it  is  equally  clear  that  unaer  this  statute  by 
implication,  they  have  such  right  if  they  so 
desire. 


Tracing  both  the  above  statutes  back  to 
their  origin  it  will  be  found  that  they  are  appli- 
cable to  town,  city  and  consolidated  schools. 

See:  Laws  of  1935,  page  351;  Laws  of  1933,  page 
393;  Lav/s  of  1931,  page  ^34,  Section  16. 
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CONCLUSION 


It  is,  therefore,  our  opinion  that  consolidated 
school  districts  have  the  authority  to  furnish 
transportation  to  bring  to  said  school  non- 
resident pupils  i£  it  so  desires. 


ttespectfully  submitted. 


APPROVED: 

LAWRENCE  L.  BRADLEY, 

Assistant  Attorney  General. 


(Acting)  Attorney  General. 
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BURIAL  SOCIETIES: 


May  admit  members  up  to  sixty-six  (66)  years 
of  age. 


March  29,  1939 


Mr.  Willard  B.  Leavitt 
Prosecuting  Attorney 
Polk  County 
Bolivar,  Missouri 


Dear  Mr.  Leavitt i 


We  wish  to  acknowledge  your  letter  of  March 
14th,  as  follows* 


"I  would  liKe  yuur  opinion  or  ruling 
on  Section  S014  L.  S.  1929  where  it 
says ; Provided  that  no  member  shall  be 
admitted  into  such  association  who  AT 

IIIS  OR  HER  LAST  BIRTHDAY  WAS  OVER 
THE  ACE  OF  65  YEARS. 


Does  this  mean  that  a person  is  eligible 
for  the  insurance  up  to  the  age  of  66. 

Or  does  it  mean  that  insurance  can*  t 
be  written  after  a person  has  his  65th 
birthday." 


Section  5014  R.  S.  Mo.  1929,  states  that  associations 
may  be  Incorporated  under  the  provisions  of  Article  X, 
Chapter  52  R.  S.  1929,  for  the  purpose  of  furnishing 
funeral  or  burial  benefits  for  their  members: 


"Provided,  that  no  member  shall  be  ad- 
mitted into  any  such  association  who, 
at  his  or  her  last  birthday  was  over 

the  age  of  65  years  * * * " 


A man  or  woman,  as  we  view  the  above  quoted  portion. 
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could  be  sixty-five  (65)  years  and  364  days,  and  at  their 
last  birthday  be  only  sixty-five  (65)  years  and  thus  eligible 
to  become  a member  within  the  meaning  of  the  above  section. 

We  have  been  unable  to  find  any  ape  limitation,  which 
Is  actually  like  the  one  before  us  for  consideration.  How- 
ever, in  the  case  of  Watson  vs.  Loyal  Uni  - n Life  Association 
of  Muskogee,  286  Pac  (Sup.  Ct.  of  Qkla)  886,  the  certificate 
was  issued  by  the  company  under  a statute  which  provided 
that  the  articles  of  association  of  mutual  benefit  societies 
have  incorporated  therein  the  following* 


Article  III  shall  state  the  objects 
of  the  association  and  the  plans  by 
which  these  objects  are  to  be  carried 
o\it,  including  the  extreme  limit  of  age 
of  persons  to  whom  benefit  certificates 
may  be  issued,  which  limit  of  age  shall 
not  exceed  fifty-five  (55)  years.1'* 


The  defenuunt  contenued  tuau.  tue  certificate  was  void 
for  the  reason  that  the  insured  was  over  fifty-five  (55) 
years  of  age  at  the  time  it  was  issued  anu  tnat  for  this 
reason  no  recovery  could  be  ..ad.  The  court  in  holding  that 
under  the  above  article  a person  was  not  over  fif.y-five 
(65)  years  of  ape  until  he  arrived  at  the  age  of  f 1 ity-aix 
(56 ) said: 


"as  before  statea,  the  certificate 
was  is  ued  May  31,  1927*  Insured  was 
born  Lecember  24,  1871,  and  was  there- 
fore, at  the  time  of  the  issuance 
thereof,  65  years,  4 months,  and  4 days 
old.  She  arrived  at  the  age  of  56 
Lecember  24,  1927.  Was  she  then  at 
the  time  the  certificate  was  issued 
over  55  years  of  age  within  the  mean- 
ing of  the  act  in  question?"  * arrive 
at  the  conclusion  that  she  was  not. 

A person  is  ordinarily  not  considered 
over  55  years  of  age  until  he  arrives 
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at  the  age  of  56.  It  may  safely  be 
said  that  it  is  universally  so  under- 
stood, and  It  occurs  to  us  that  this 
must  have  been  the  sense  in  which  the 
language  was  used  by  the  legislature • 

Defendant  contends  that  the  very  moment 
one  passes  his  or  her  fifty-fifth 
birthday,  he  or  she  Is  then  over  55 
years  of  age.  If  this  contention  be 
correct,  the  question  naturally  arises: 
At  what  period  In  a man’s  life  would 
he  be  said  to  be  only  55  years  of  age? 

He  certainly  would  not  be  of  that  age 
until  he  reaches  his  fifty-fifth 
birthday.  If  the  contention  of  defen- 
dant be  correct,  no  one  could  legally 
give  his  age  as  55  years  one  hour  or 
one  moment  after  he  passes  his  fifty- 
fifth  birthday.  Wo  cannot  believe  that 
the  Legislature  intended  that  the  act 
should  be  so  construed,  but,  on  the  con- 
trary, are  of  the  opinion  that  the  lan- 
guage used  should  be  construed  in  its 
ordinary  sense  and  be  given  Its  ordinary 
meaning.  We  prefer  to  so  construe  it, 
and  In  so  doing  arrive  at  the  conclusion 
that  Insured  was  not  over  55  years  of 
age  at  the  time  she  took  out  the  certi- 
ficate in  question." 


The  above  case  is  cited  and  quoted  with  approval  in  the 
case  of  James  vs.  Colonial  Mutual  Life  Association  47  Pac. 
2nd  (Cal)  362,  l.c.  363. 

And  in  the  case  of  Wilson  vs.  Mid-Continental  Life  In- 
surance Company  of  Oklahoma  City  14  Pao  2nd  (Okla)  945,  the 
court  in  holding  that  the  phrase  "under  the  age  of  sixty- 
five  (65)  years,"  within  a clause  in  an  automobile  accident 
policy  excluding  coverage  of  persons  over  sixty-five  (65) 
years  was  inapplicable  to  persons  who  had  not  reached  their 
sixty-sixth  birthday,  said: 
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"The  only  provision  or  reference  as  to 
age  limit  provided  in  the  policy  Is* 

'Sec.  17.  The  insurance  under  this 
Policy  shall  net  cover  any  person  under 
the  age  of  eighteen  nor  over  the  age 
of  sixty-five  years.' 

In  construing  section  2,  chap.  32,  Seas. 
Laws  1925,  with  reference  to  age  limit 
which  reads  as  follows*  'Article  III. 

Shall  state  the  objects  of  the  associa- 
tion and  the  plans  by  which  these  objects 
are  to  be  carried  out.  Including  the 
extreme  limit  of  age  of  persons  to  whom 
benefit  certificates  may  be  Issued, 
wnich  limit  of  age  shall  not  exceed 
fifty-five  (56)  years,'  In  the  case  of 
Watson  v.  Loyal  Union  Life  Ass'n,  143 
Okl.  4,  286  P.  888,  this  court  said  In 
the  syllabus*  'A  person  is  not  over 
56  years  of  age,  within  the  meaning  of 
section  2,  chapter  32,  S.  L.  1925,  until 
he  arrives  at  the  age  of  56.*  And  in 
the  body  of  the  opinion  this  court  said* 

* A person  is  ordinarily  not  considered 
over  55  years  of  age  until  he  arrives 
at  the  age  of  56.  It  may  safely  be  said 
that  it  is  universally  so  understood. 

« « « « t 

We  are  of  the  opinion  that  in  construing 
the  ordinary  an'1  generally  accepted 
meaning  of  the  language  used  in  the  policy, 
fractions  of  a year  should  not  be  con- 
sidered, and  that  the  Insured  having 
not  reached  his  sixty-sixth  birthday 
at  the  time  of  the  accident  and  death, 
that  he  was  therefore  not  'over  the  age 
of  65  years,*  and  that  the  policy  was 
in  force  at  the  time  of  his  death,  and 
that  the  demurrer  should  have  been  over- 
ruled." 


In  view  of  the  foregoing  reasoning,  we  are  of  the 
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opinion  that  a person  Is  eligible  for  membership  In  associa- 
tions governed  by  Section  5014  R.  S.  Mo.  1929,  until  he  or 
she  arxives  at  the  age  of  sixty-six. 


i.espectrully  submitted. 


MAX  WA3SL31MAN 

Assistant  Attorney  General 


APRROVlDt 
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CONSTITUTIONAL  LAW: 
APPROPRIATIONS  TO  INDI- 
VIDUALS OR  PRIVATE  AGENCIES 
PROHIBITED: 


State  funds  may  not  be  paid  to  private 
institutions  or  agencies  for  the  care 
of  indigent  sick  and/or  the  care  of 
dependent  and/or  neglected  and  depend- 
ent children. 
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) 


Mr.  Joseph  A.  Lennon 
Assistant  Attorney  General 
905  Central  National  Bank  Bldg. 
St.  Louis,  Mi  sour i 

Dear  Sir* 


FILED 

52 


This  is  in  reply  to  yours  of  recent  date  in  which 
you  enclosed  a letter  from  the  Honorable  John  J.  Butler 
of  St.  Louis  who  is  in  charge  of  the  Catholic  charities 
in  that  area.  The  question  vhlch  is  submitted  in  this 
letter  is  as  follows:  "Does  your  State  Constitutions 
prohibit  the  payment  of  State  funds  to  private  institutions 
and  agencies  on  a per  capita  basis: 

a.  For  the  care  of  the  Indigent  sick? 

b.  For  the  care  of  dependent,  neglected, 
and  delinquent  children?" 


The  sections  of  the  Missouri  Constitution  whioh 
apply  to  the  appropriation  of  public  moneys  to  private 
individuals  or  associations  are  as  follows:  Section  46 
of  Article  IV: 

"The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to  authorize 
the  making  of  any  grant  of  public  money 
or  thing  of  value  to  any  individual, 
association  of  individuals,  municipal 
or  other  corporation  whatsoever:  Pro- 
vided, That  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in  a case 
of  public  aalamity." 


May  5,  1939 


Mr.  Joseph  A.  Lennon  - 2 - 


Section  47  of  Article  IV  provides  in  part  as  fol- 
lows: 

"The  General  Assembly  shall  have  no 
power  to  authorize  any  county,  city, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the 
State  now  existing,  or  that  may  be 
hereafter  established,  to  lend  its 
credit,  or  to  grant  public  money  or 
thing  of  value  in  aid  of  or  to  any 
individual,  association  or  corporation 
whatsoever,  or  to  become  a stockholder 
in  such  corporation,  association  or 
company:  a-***#********" 

Section  7 of  Article  II  of  the  Constitution  pro- 
vides as  follows: 

"That  no  money  shall  ever  be  taken 
from  the  public  treasury,  directly 
or  indirectly,  in  aid  of  any  church, 
sect  or  denomination  of  religion,  or 
in  aid  of  any  priest,  preacher, 
minister  or  teacher  thereof,  as  such; 
and  that  no  preference  shall  be  given 
to  nor  any  discrimination  made  against 
any  church,  sect  or  creed  of  religion, 
or  any  form  of  religious  faith  or 
worship." 

In  our  research  of  the  cases  reported  for  Missouri 
we  fail  to  fine  where  the  Missouri  courts  have  passed 
directly  upon  such  a question  as  you  have  submitted,  how- 
ever, in  the  case  of  State  ex  rel.  City  of  St.  Louis  v. 
Seibert,  123  Mo*  424,  the  court  indirectly  touches  upon 
such  a question.  In  that  case  when  an  appropriation  to 
the  insane  asylum  of  the  City  of  St.  Louis  was  under  con- 
sideration it  seems  that  this  asylum  was  a private  in- 
stitution and  the  question  of  the  constitutionality  of 
the  appropriation  was  raised  because  it  was  in  violation 
of  the  provision  of  the  Constitution  which  appropriates 
public  moneys  to  private  institutions.  In  that  case  it 
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was  held  that  the  appropriation  complied  with  the  require- 
ments of  the  Constitution  because  the  asylum  was  only  the 
agency  through  which  the  benefits  passed  to  the  individuals. 

In  our  research  of  later  cases  on  this  question,  we  find 
that  the  weight  of  authority  is  to  the  effect  that  public 
funds  may  not  be  paid  to  private  individuals  or  corporations 
for  the  purpose  of  paying  for  the  care  of  indigent  sick, 
for  the  care  of  dependent,  neglected  and  delinquent  children. 

In  Volume  66  A.  L.  R.  at  page  311,  the  case  of  Willis 
Collins  v.  Martin,  Auditor  General,  et  al.,  was  passed  on 
by  the  Supreme  Court  in  Pennsylvania  in  1927  and  found  in 
290  Pa.  388,  139  Atl.  i22,  and  the  question  similar  to  the 
one  which  you  have  presented  was  under  consideration.  The 
Constitution  of  the  State  of  Pennsylvania  had  a provision 
similar  to  the  Missouri  Constitution  as  to  the  appropriation 
of  public  funds  for  charitable  and  educational  purposes.  That 
Constitution  provided  that: 

"*No  appropriations,  except  for  pensions 
or  gratuities  for  military  services, 
shall  be  made  for  charitable,  educa- 
tional or  benevolent  purposes,  to  any 
person  or  community,  nor  to  any  denom- 
inational or  sectarian  Institution,  cor- 
poration or  association.*" 

In  the  Martin  ca  e,  supra.  It  was  held  that  acts 
of  aiding  Indigent  sick  are  charitable  acts  and  not  govern- 
mental acts.  At  55  A.  L.  R.,  l.c.  316  in  the  Martin  case 
it  is  said: 

"Whether  the  chari table  work  Is  ooi> 
pulsory  or  discretionary,  the  per- 
formance is  controlled  by  the  Con- 
stitution. No  function  of  govern- 
ment can  be  discharged  In  disregard 
of,  or  In  opposition  to,  the  fundamental 
law.  If  the  performance  of  the  pro- 
posed function  can  be  done  only  in  one 
way  and  that  way  is  prohibited  by  the 
Constitution,  then  there  can  be  no 
function  or  duty  of  government  re- 
lating to  the  thing  to  be  done.  * * 
■&»**#***#**-*#-»** 
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Overshadowing  any  proposed  exertion 
of  power,  there  is  always  the  limita- 
tion of  the  Constitution.  In  this 
case  no  money  shall  be  given  *to 
denominational  or  sectarian  institu- 
tions, corporations,  or  associations.* 

It  stands  as  a sentinel  in  its  limited 
sphere  to  warn  and  prevent  those  in 
control  who  may  attempt  to  Invade  the 
forbidden  ground,  and,  when  attention 
is  directed  to  their  conduct,  the  Con- 
stitution articulates  through  the 
courts.  The  state  cannot  secure  per- 
formance of  a governmental  duty  through 
a medium  that  has  been  prohibited  from 
acting.  *•»***■*" 

Again  at  Lc.  318  of  the  Martin  case  the  court  said: 

* * The  Constitution  prohib- 
its contracts  with  sectarian  or 
denominational  institutions,  associa- 
tions, and  corporations,  where  the 
basic  subject-matter  is  founded  on  an 
appropriation  for  charity  and  benev- 
olence. #*****#*" 

And  at  l.c.  319  it  is  said: 

"In  conclusion  we  may  say  that  it 
is  immaterial  whether  the  institu- 
tion receiving  the  money  is  to  be 
benefited  or  profited,  or  whether 
in  fact  such  money  merely  replaces 
what  is  actually  used  in  curing  for 
this  class  of  citizens." 

In  Volume  22  A.  L.  R.,  at  page  1312  in  the  case  of 
Bennett  v.  City  of  La  Grange  et  al.,  the  Supreme  Court  of 
the  State  of  Georgia,  153  Ga.  428,  in  passing  upon  a pro- 
vision of  the  Constitution  of  that  state  similar  to  Sec- 
tion 7,  Article  II  of  the  Missouri  Constitution,  and  in 
speaking  of  the  services  of  the  Salvation  Army,  said  at 
l.c.  1317: 
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"*•»***  The  fact  that  It  under- 
takes to  disseminate  Christian  truth, 
vhloh  many  people  believe  to  be  the 
highest  and  holiest  form  of  religion, 
does  not  render  it  unsectarian. 

The  fact  that  the  Salvation  Army 
undertakes  to  reform  the  working 
classes,  to  reclaim  the  vicious, 
criminal,  dissolute,  and  degraded, 
to  visit  the  poor,  lowly,  and  siok, 
which  is  'pure  religion  and  undeflled 
before  God, ' and  the  highest  form  of 
benevolence,  does  not  free  it  from 
being  a sectarian  institution.  Being 
such,  no  money  can  be  taken,  directly 
or  indirectly,  from  the  public  treasury, 
to  aid  it  in  these  benevolent  objects 
and  purposes.  **#■**•  * 


Prom  the  weight  of  authority  it  seems  that  the 
provision  of  the  Missouri  Constitution  would  prohibit  the 
state  from  enacting  any  legislation  or  appropriating  any 
funds  to  private  institutions  and  agencies  on  a per  capita 
basis  for  the  purposes  wh'ch  you  have  set  out  in  your 
request. 


CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  provisions  of  the  Missouri  Constitution  would 
not  authorise  the  payment  of  state  funds  to  private  insti- 
tutions and  agencies  on  a per  capita  basis  for  the  care  of 
indigent  sick  or  for  the  care  of  dependent,  neglected  and 
delinquent  children. 


Respectfully  submitted. 


APPROVED:  TYRE  W.  BURTON 

Assistant  Attorney  General 


J.  E.  '1AVE6"-: 

(Acting)  Attorney  General 
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UNEMPLOYMENT  In  absence  of  fraud  four  separate 
INSURANCE:  corporations  having  a majority  of  the  same 

stockholders,  and  not  individually  having 
eight  employees,  do  not  come  under  the 
Unemployment  Compensation  Act. 


October  19,  1939 


Hon*  Joseph  A*  Lennon 
Assistant  Attorney- general 
905  Central  atidnal  bank  Bldg* 
St*  ^ouis,  Missouri 

Bear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  October  4,  1939,  which  reads  as  follows: 


"Ernest  E*  Winkelmann  called  at  my  office  con- 
cerning the  interpretation  of  Section  3 (H)-(4) 
of  the  Missouri  Unemployment  Compensation  Law* 

"There  are  involved  four  separate  corporations 
which  operate  separate  drug  stores  in  the  City 
of  St*  douls*  One  corporation  was  formed  October 
13,  1913;  another  corporation  was  formed  July  1, 
1915,  and  the  third  corporation  was  formed  July  1, 
1915}  the  fourth  corporation  was  formed  and  or- 
ganized February  8,  1935*  AH  of  these  corporations 
operato  separate  and  distinct  stores  at  different 
addresses  in  the  City  of  St*  ^ouis.  These  corpo- 
rations were  formed  primarily  by  Ernest  A*  ' inkel  cann 
and  Henry  F*  fcinkelmann  for  the  purpose  of  furnish- 
ing employment  for  their  children* 

"The  stock  in  these  four  corporations  is  divided 
up  among  nine  people,  the  majority,  however,  being 
held  by  Ernest  A*  Winkelmann  and  Henry  P*  'Ainkelmann. 
The  amounts  in  the  various  corporations  can  be  ascer- 
tained by  writing  Ernest  E*  Ytlnkelmann  at  7631  So* 
Broadway. 
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"The  Unemployment  Compensation  '■’ommisaion  of  Mo* 
is  contending  that  all  of  these  corporations  should 
be  considered  as  a single  unit  under  ^eotion  3 
(H)  -(4)  of  the  Missouri  Unemployment  Compensation 

Law* 

"I  understand  there  are  a number  of  similar  situa- 
tions In  the  City  of  8t*  Louis  which  is  causing 
great  confusion  to  the  owners  of  these  corporations. 
I believe  an  opinion  from  the  Attorney-General ' s 
Office  would  be  in  order  covering  this  subject; 
there  is  no  question  in  my  mind  that  this  thing 
is  going  to  come  up  frequently* 

"1  gather  from  the  correspondence  of  the  Unemploy- 
ment Compensation  Commission  that  they  have  defi- 
nitely concluded  in  their  opinion,  regardless  of 
the  fact  these  are  reparate  corporations,  that 
they  are  one  employing  unit  under  the  sections 
aforementioned*  Of  coarse,  the  stockholders  in 
these  corporations  contend  otherwise*  There  is 
a very  substantial  sum  of  money  Involved  at  this 
writing  and,  of  course,  will  be  larger  in  the 
future*  These  taxpayers  are  not  satisfied  with 
the  interpretation  placed  on  these  sections  by 
the  Unemployment  Compensation  Commission  and  are 
extremely  anxious  that  the  Attorney-General's 
Office  render  an  opinion  thereon*” 


Section  3,  par.  (g),  of  the  Unemployment  Compensation 
Act,  Laws  of  Missouri,  1939,  page  868,  reads  as  follows* 


"'"Employing  unit"  means  any  individual  or  type 
of  organisation,  including  any  partnership, 
association,  trust,  estate.  Joint-stock  company. 
Insurance  company  or  corporation,  whether  domestic 
or  foreign,  or  the  receiver,  trustee  in  bankruptcy, 
trustee  or  successor  thereof,  or  the  legal  repre- 
sentative of  a deceased  person,  whioh  has  or  sub- 
sequent to  January  1,  1936,  had  in  its  employ  one 
or  more  individuals  performing  services  for  it 
within  this  state*  AH  individuals  performing 
services  within  this  state  for  any  employing  unit 
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which  maintains  two  or  more  separate  establish- 
ments within  this  state  shall  be  deemed  to  be 
employed  by  a single  employing  unit  for  all  the 
purposes  of  this  Act.  Each  Individual  employed 
to  perform  or  to  assist  In  performing  the  work 
of  any  agent  or  employee  of  an  employing  unit 
shall  be  deemed  to  be  employed  by  such  employing 
unit  for  all  the  purposes  of  this  Act,  whether 
such  Individual  was  hired  or  paid  directly  by 
such  employing  unit  or  by  such  agent  or  employee, 
provided  the  employing  unit  had  actual  or  con- 
structive knowledge  of  the  work." 


It  will  be  noticed  under  the  above  paragraph  (g)  that  an 
individual  performing  services  within  this  state  for  any 
employing  unit  which  maintains  two  or  more  separate  estab- 
llshmente  within  this  state,  shall  be  deemed  to  be  employed 
by  a single  employing  unit.  That  phrase  applies  only  where 
the  same  employing  unit  has  two  or  three  othe  r places  of 
business  In  this  state,  and  does  not  apply  to  the  state- 
ment of  facts  set  out  in  your  request. 

Section  3,  par.  (h),  sub-section  (1),  of  the  same 
act,  reads  as  follows! 


"Any  employing  unit  which  for  some  portion  of  a 
day  but  not  necessarily  simultaneously.  In  each 
of  twenty  different  weeks,  whether  or  not  such 
weeks  are  or  were  oonsecutlve,  within  either  the 
current  or  the  preceding  calendar  year,  has  or 
had  In  employment,  eight  or  more  Individuals  Ir- 
respective of  whether  the  same  Individuals  are 
or  were  employed  In  each  such  day;  * * " 


Under  this  section  In  order  that  an  employing  unit  come 
within  the  terms  of  the  Unemployment  Act  there  must  be 
eight  or  more  Individuals  employed  in  the  concern.  In 
answering  your  request  we  are  presuming  that  each  and 
every  separate  corporation  set  out  in  your  statement  did 
not  have  eight  or  more  employees,  but  the  aggregate  num- 
ber of  employees  of  all  of  the  separate  corporations  con- 
sisted of  more  than  eight  Individuals.  The  section  which 
Is  mainly  under  construction  Is  Section  3,  par.  (h),  sub- 
division! 4),  of  the  Unemployment  Act,  Laws  of  Missouri, 
1939,  Milch  appears  on  page  389.  This  section  reads  as 
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follows: 


"Any  employing  unit  which,  together  with  one 
or  more  other  employing  units.  Is  owned  or 
controlled  by  legally  enforceable  means  or 
otherwise,  directly  or  Indirectly,  by  the 
sar.ie  Interests,  or  which  owns  or  controls  one 
or  more  other  employing  units  by  legally  en- 
forceable means  or  otherwise,  and  which.  If 
treated  as  a single  unit  with  such  other  em- 
ploying units  or  Interests,  or  both,  would 
be  an  employer  under  paragraph  (1)  of  this 
subsection;  * * * * 


It  will  be  noticed 'in  the  above  sub-section  that  the  word 
"same"  appears*  Under  the  statement  of  facts  set  out  in 
your  request,  although  the  majority  of  the  stock  is  held 
by  the  same  persons  in  each  corporation,  it  does  not 
neeessarlly  mean  that  they  are  owned  or  controlled  directly 
or  indirectly,  by  the  same  interest,  for  the  reason  that 
being  corporations  each  store  Is  a separate  and  distinct 
entity  from  the  other  store*  You  also  state  in  your  re-, 
quest  that  the  purpose  of  the  forming  of  the  separate 
and  distinct  corporations  was  so  that  the  children  of 
each  of  the  two  main  principal  stockholders  oould  have  em- 
ployment and  a business  of  their  own.  It  will  also  be 
noticed  in  the  above  section  that  the  words  "directly  or 
indirectly",  are  used,  which,  in  other  words  is  a pre- 
vention of  the  use  of  fraud  or  a sham  to  evade  the  terms 
of  the  Unemployment  Aot* 

It  has  been  repeatedly  held  that  a corporation 
Is  distinct  and  separate  from  its  members  or  stockholders* 
14  C*  J*  page  53,  section  19,  states  the  rule  as  follows: 


"Since  a corporation  is  a person  distinct 
from  Its  members  or  stockholders,  it  follows 
that,  even  though  the  same  individuals  may  be 
the  Incorporators  of,  or  own  stock  in,  two 
separate  corporations,  and  even  though  such 
corporations  may  have  the  same  Individuals 
as  officers,  there  is  no  Identity  between  the 
two  corporations,  and  neither  is  liable  for 
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the  acts  or  faults  of  the  other  merely  be- 
cause of  the  identity  of  the  members  or 
stockholders  and  officers.  A holding  corp- 
oration has  a separate  corporate  existence,  and 
is  to  be  treated  as  a separate  entity,  unless 
the  facts  show  that  such  separate  corporate 
existence  is  a mere  sham,  or  has  been  used  as 
an  Instrument  for  concealing  tne  truth. " 


Also,  in  the  case  of  Knott  v.  Fisher  Vehicle  Wood- 
stock & Lumber  Co.,  of  Brin,  Ark.,  190  S.  378,  the 
court  said! 


"This  Is  an  Interplea  Ingrafted  on  an  attach- 
ment suit.  The  defendant  In  the  attachment  is 
the  Fisher  Vehicle  Woodstock  & Lumber  Company, 
a Missouri  corporation,  and  the  Interpleader  Is 
a corporation  of  Arkansas  with  practically  the 
same  name.  For  convenience  we  will  designate 
the  defendant  as  the  Missouri  corporation  and 
the  interpleader  as  the  Arkansas  corporation. 

The  Missouri  corporation  became  Indebted  to 
plaintiff,  and  he  brought  suit  and  attached  the 
property  of  Interpleader,  some  woodworking 
machinery,  as  defendant's  property,  and  the 
Arkansas  corporation  has  interpleaded  claiming 
ownership.  A.  B.  Fisher  purchased  this  attached 
machinery  from  an  Indlana  manufacturing  co'npany 
and  mortgaged  It  back  to  secure  $2,500  of  the' 
purchase  price.  Fisher  then  helped  organize 
the  Missouri  corporation,  which  took  over  the 
property  subject  to  the  mortgage  which  had  been 
duly  recorded.  The  Missouri  corporation  became 
Involved  In  debt  and  made  default  in  the  payment 
of  this  mortgage  debt.  The  mortgage  was  fore- 
closed by  the  holder  of  the  note,  an  Indiana 
bank,  and  that  bank  became  the  purchaser  and 
owner  of  the  machinery.  Fisher  then  helped 
organise  the  Arkansas  corporation,  and  the 
Indiana  bank  sold  this  machinery  to  It.  Plain- 
tiff, a creditor  of  the  Missouri  corporation, 
attached  this  property  of  the  Arkansas  corpora- 
tion as  belonging  to  the  former.  ” 
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The  court  further  said,  at  !•  c.  379 * 


"There  was  no  fraudulent  conveyance  by  the 
Missouri  corporation,  plaintiff's  debtor,  and, 
unless  the  property  on  Its  transfer  to  the 
Arkansas  corporation  became  the  property  of 
the  Missouri  corporation,  plaintiff  had  no  right 
to  attach  lt«  This,  however,  was  not  the  theory 
upon  which  plaintiff  recovered,  as  his  instruction 
predicated  his  right  to  recover  on  the  transfer 
being  fraudulent*  This  particular  property  was 
no  more  subjeot  to  attachment  as  jthe  property  of 
the  Missouri  corporation  than  wai  any  other  prop- 
erty owned  by  the  Arkansas  corporation*  Simi- 
larity or  even  Identity  of  names  does  not  make 
the  Identity  of  corporations  formed  under  dif- 
ferent sovereignties*  Even  if  there  was  identity 
of  stockholders,  the  corporations  would  oe  dis- 
tinct (10  Cyc*  287;  5 Thompson  on  Corporations, 
sections  5985,  6094]  Richmond  & I*  Const*  Co* 
v*  Richmond,  etc*,  R*  Co.,  68  Fed*  105,  15  C* 

C*  A.  239,  34  L.  A*  625]  * * * " 


In  the  above  oase  the  stockholders  of  the  Missouri  Corpora- 
tion were  the  sane  stockholders  of  the  Arkansas  Corporation 
The  court  in  that  caee,  under  the  facts  as  set  out  in  the 
case,  held  that  the  two  separate  corporations  were  not 
formed  for  any  fraudulent  purpose*  The  rule  is  greatly  die 
cussed  in  the  case  of  Majestic  Company  v*  Orpheum  Circuit, 
21  Fed*  2d  720,  l*c*  724,  where  the  court  said} 


"In  legal  conception  a corporation  has  an 
entity  separate  and  distinct  from  its  stock- 
holders) and  the  act  of  the  corporation  is 
not  that  of  the  stockholders*  Nor  is  its 
obligation  that  of  its  stockholder*  Hall's 
Safe  Co*  et  al*  v*  Herrlng-Hall-Marvin  Safe  Co. 
(C.  C.  A.)  146  F.  37,  14  L*  R.  A.  (N.S.)  1182, 
modified  208  U*  S.  554,  28  S.  Ct.  350,  52  L.  Ed. 
616]  Richmond,  etc*,  Co*  v*  Richmond,  etc*,  R* 

R.  (C.  C.  A.)  68  F*  105,  34  L.  K*  A.  625.  (3) 

A corporation  is  not  liable  for  the  acts  or 
the  obligations  of  another  corporation,  merely 
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because  it  controls  such  other  by  reason 
of  ownership  of  Its  stock.  New  York  Trust 
Co.  v.  Carpsnter  (C.  C.  A.)  250  F.  668; 

Mlnlfle  v.  Rowley,  187  Cal,  481,  202  P. 

673;  City  of  Winfield  v.  Wichita  Natural 
Gas  Co,  (C,  C.  A,)  237  F,  47;  Watson  v. 

Bonflls  (C.  Cm  km)  116  F.  157;  Syndicate 
Co.  v.  Bohn  (C,  Cm  A.)  65  F,  165,  169, 

27  L,  R.  A.  614;  12  Columbia  Law  Review, 

496,  517;  Richmond,  etc,,  Co,  v,  Richmond, 
etc.,  R.  R.  (C.  C.  A. ) 68  F.  105,  34  L.  R.  A. 

625. 

"The  corporate  entity  will  not  be  Ignored  at 
law  nor  In  equity,  whether  the  control  Is  In 
the  hands  of  one  or  many  stockholders.  City 
of  * Infield  v.  Wichita  Natural  Gas  Co.  (C.  C, 

A,)  267  F,  47;  12  Columbia  Law  Review,  496, 

517;  Richmond,  etc.,  Co.  v.  Richmond, etc. , 

R.  R.,  supra;  Watson  v.  isonflls,  supra; 

Aiello  v,  Crampton  ( C,  C.  A, ) 201  F,  891; 

East  St.  Louis,  etc.,  Ry,  Co.  v,  Jarvis 
(C.  C.  A,)  92  F,  735. 

"(4)  The  corporation  will  be  regarded  as  a 
letal  entity  as  a general  rule,  and  the  courts 
acting  cautiously  and  only  when  the  circumstances 
justify  It,  will  Ignore  the  flotlon  of  corporate 
entity,  where  It  Is  used  as  a blind  or  instru- 
mentality to  defeat  public  convenience.  Justify 
wrong,  or  perpetrate  a fraud,  and  will  regard 
the  corporation  as  at  association  of  persons. 
Peckett  v.  Wood  (1916.  C*  C.  A.  3d  Clr.)  234 
F.  333;  New  York  Trust  Co.  v.  Carpenter  (1918 
C.  C.  A.  6th  Clr.)  250  F.  668)  The  Gloucester 
(D.  C.  Mass.  1923)  285  F.  579;  Donnell  v.  Her- 
rlng-Hall- Marvin  Safe  Co.,  203  U.  s.  267,  273, 

28  S.  Ct.  288,  52  L.  Ed.  481,  487;  City  of 
Winfield  v.  Wichita  Natural  Gas  Co.  (C.  C.  A.) 

267  F.  47;  Richmond,  etc.,  Co.  v.  Richmond, 
etc.,  R.  R.  (C.  Cm  A.  6)  68  F.  105,  34  L*.  R.  A. 
625;  Watson  v.  Bonflls  (C.  C.  A.  8)  116  F. 

157;  East  St.  Louis,  etc.,  Ry.  v.  Jarvis  (C. 

C.  A.  7)  92  F.  736;  Aiello  v.  Crampton  (C.  C.  A. 

8)  201  F.  891;  Hall's  Safe  Co.  et  al.  v.  Herring- 
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Hall-Marvin  Safe  Co.  (C.  C*  A.  6,  1906)  146 
F*  57,  14  L.  R*  A.  (N.S.)  1182,  modified 
208  U.  S.  554,  28  S.  Ct.  350,  52  L.  Ed*  616} 

1 rke nbrecher  v*  Grant,  187  Cal*  7,  200  P* 

641;  Peterson  v.  Chicago,  R*  1*  & P*  R*  Co* 

(1907)  205  U.  S*  364,  27  S.  Ct.  513,  51  L. 

Ed*  841)  Pullman's  Palace  Car  Co*  v*  Mo*  P* 

R*  Co.,  115  U.  S*  587,  6 S.  Ct*  194,  29  L. 

Ed*  499)  Peckett  Wood  (1916  C*  C*  A.  3) 

234  F*  833)  In  re  Watertown  Paper  Co*  (1909 
C*  C*  A*  2)  169  F*  252)  Smyth  v*  Asphalt  Belt 
R*  Co*  (1923  D*  C*  Tex.)  292  F*  876)  Georgia 
S*  * F*  Ry*  Co*  v*  Georgia  Publle  Ser*  Comm* 

(1923  D.  C*  Ga.)  289  F*  878)  City  of  Holland 
v.  Holland  City  Gao  Co*  (1919  C*  C«  A.  6)  257 
F*  679}  Haskell  v*  McC lint ic-ttar snail  Co. 

(1923  C.  C.  A.  9)  289  F.  405)  StonS  v.  Cleveland, 
C*,  C*  St*  L*  Ry*  Co*,  202  N*  Y*  352,  95  N*  E. 

816,  35  L*  R*  A*  (N*  9*)  770)  Ulme^  v*  Lime  Rock 
R.  Co.  (1904)  98  Me*  579,  57  A.  1001,  66  L.  R.  A. 
387)  Bergenthal  v.  State  Oarage  & Trucking  Co*, 
179  Wis.  42  (1922)  190  N*  W*  901)  Pittsburgh 
8c  Buffalo  Co*  v»  Duncan  (C*  C*  A.  )232  F*  584) 
Martin  v*  Development  Co*  of  America  (1917) 

(C*  C*  A.  9)  240  F.  42)  United  States  v.  Mil- 
waukee Ref*  Transit  Co*  (C*  C* ) 142  F*  247) 

Edward  Finch  Co*  v*  noble,  12  F*  (2d)' 360  (C* 

C*  A*  8 Clr*)}  31  Harvard  Law  Review,  894;  27 
Harvard  Law  Review,  386)  17  Columbia  Law  Re- 
▼lew,  128,  132  to  133)  2 Mass*  Law  Quarterly, 

308,  309  to  310}  28  Harvard  Law  Review,  811) 

32  Harvard  Law  Review,  424,  428)  20  Harvard 

Law  Review,  223  to  224)  96  Central  Law  Journal, 

201;  12  Columbia  Law  Review,  496,  at  517* ■ 


In  all  of  the  cases  cited  and  set  out  In  the  above  partial 
opinion  in  that  case  It  appears  that  the  rule  Is  not  settled 
conclusively,  but  Is  a mixed  question  of  fact  and  law;  that 
In  each  case  a separate  rule  or  opinion  could  be  formed,  all 
depending  upon  the  facts  in  the  case*  It  Is  all  based  upon 
the  general  rule  that  the  legal  entity  of  a corporation  Is 
recognized  and  the  courts  uphold  the  separate  and  distinct 
entity  in  all  cases,  except  In  very  few  exceptions  where 
it  Is  used  as  a blind,  or  Instrumentality  to  defeat  public 
convenience,  justify  wrong,  or  perpetrate  a fraud,  and  In 
that  case  the  courts  have  Interpreted  the  corporation  as 
an  association  of  persons* 

» \ 
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CONCLUSION. 


WI?EREFORE,  In  view  of  the  above  authorities.  It  Is 
the  opinion  of  this  department  that  corporations  separately 
formed  and  operating,  although  consisting  of  the  same  stock- 
holders, or  same  officers,  who  have  received  their  certif- 
icate of  Incorporation  as  separate  corporations  from  the 
Secretary  of  State  do  not  come  within  sub-dlvlslon  4,  par- 
agraph (h),  of  Section  5,  of  the  Unemployment  Compensation 
Act,  1939,  page  889,  unless,  under  the  facts  of  the  In- 
corporation and  their  operation  they  are  used  as  a blind 
or  instrumentality  to  defeat  public  convenience,  justify 
wrong,  or  perpetrate  a fraud. 

It  Is  further  the  opinion  of  this  department  that 
although  we  do  not  pa*n  upon  the  facts  In  the  case.  It 
appears  from  the  statements  In  your  request  that  It  was 
not  the  intention  of  Ernest  A,  V. inkelmann  and  Henry  F# 
'Mnkelmann  to  evade  the  Unemployment  Aot,  but  was  lor  the 
purpose  of  furnishing  employment  for  their  children. 

Further  facts  may  be  used  to  show  that  their  intentions 
were  fair  In  the  mattr  and  not  for  the  purpose  of  defeat- 
ing public  convenience.  Justifying  a wrong,  or  perpetrating 
a fraud.  That  the  certificate  of  incorporation  may  have 
been  obtained  for  each  of  the  separate  corporations  some 
time  before  the  enactment  of  the  Unemployment  Act,  which 
was  In  1937, 

This  office  cannot  render  an  opinion  to  cover  all 
facts  that  resemble  the  facts  stated  In  your  request,  for 
the  rrason  that  it  Is  a mixed  question  of  fact  and  law, 
whether  or  not  the  separate  corporations  are  operating, 
owned  and  controlled  by  legal  enforceable  means,  directly 
or  Indirectly,  by  the  same  Interest,  so  as  to  not  come 
within  the  terms  of  the  Act  by  reason  of  a sham  or  fraud. 


Respectfully  submitted. 


W.  J.  BURKE 

APPROVED*  Assistant  Attorney-General 

Vm  ’T'THPTv? 

(Acting)  Attorney-General 
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PROBATE  COURT  : Court  cannot  oust  the  administrator  who  has 

PUBLIC  ADMINISTRATOR : taken  charge  of  an  estate  under  Sec.  299  (5) 

by  appointment  under  the  terms  of  proviso 
in  Sec « 7.  — 


March  5,  1959 


Hon,  Paul  S,  Limerick 
Public  Administrator 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  Feb- 
ruary 27,  1939  in  wnich  you  present  tills  question.  Does  the 
probate  court  iiuve  authority  under  Section  7,  R,  S,  Mo,  1929 
to  appoint  an  administrator  (not  a person  entitled  to  the 
priority)  when  the  estate  is  one  falling  within  the  subdivi- 
sion five  of  Section  299  Ri  S,  Mo,  1929? 

Section  7 R,  S,  Mo, ‘1929  provides: 


"Letters  of  admlni "tration  shall  be  granted: 
First,  to  the  husband  or  wifej  secondly,  to 
those  who  are  entitled  to  distribution  of  the 
estate  (Sec,  306  R,  3,  1929),  or  one  or  more 
of  them,  as  the  court  * * * * * shall  believe 
will  best  manage  and  preserve  the  estate: 
Provided,  however,  if  the  court  * * * should 
believe  no  one  of  such  persons  entitled  to 
administer  is  a competent  and  suitable  person, 
some  other  person  than  those  above  mentioned 
may  be  appointed," 


The  pertinent  part  of  Section  299  R,  S.  Mo,  1929  is  as 
follows: 


"It  shall  be  the  duty  of  the  public  administrator 
to  take  into  his  charge  and  custody  the  estates 
of  all  deceased  per y 3ns  ****■»■  in  his  county 
•*  fifth,  when  any  estate  of  any  person  who  dies 
intestate  wherein,  or. elsewhere,  is  left  in  the 
county  liable  to  be  injured,  wasted  or  lost,  when 
said  intestate  does  not  leave  a known  husband, 
widow  or  heirs  in  this  state;  * 
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Literally  this  section  authorizes  the  public  admini- 
strator to  administer  estates  of  persons  who  die  intestate 
in  the  county,  or  elsewhere,  (leaving  no  known  husband,  widow 
or  ne^rs  in  this  state)  when  the  estate  is  left  in  his  county 
and  is  liable  to  be  injured,  wasted  or  lost*  In  other  words 
before  the  public  administrator  is  to  act  (1)  the  person  must 
die  intestate,  (2)  leave  no  known  husband,  widow  or  heirs  in 
this  state,  (3)  the  estate  must  be  left  in  his  county  and, 

(4)  liable  to  be  injured,  wasted  or  lost* 

In  Leeper  v Taylor  111  Mo*  l*c*  322  it  is  stated: 


"Section  299,  Revised  Statutes  1889  (now 
299  R*  S*  1929),  makes  it  the  duty  of  the 
public  administrator  to  take  charge  of  the 
estates  of  deceased  persons  in  the  cases 
specified  in  the  first  seven  subdivisions 
thereof*  In  those  cases  the  public  admini- 
strator, in  taking  charge  of  estates,  acts 
independent  of  any  order  of  the  probate 
court** 


He,  of  course,  must  give  the  notice  required  by  Section  302  R. 
S.  Mo.  1929* 

In  re  Estate  of  Hill  102  Mo*  App*  l.c*  621,  it  is  said 
of  the  public  administrator  under  Section  299,  3uprai 


"Ho  appointment  by  the  probate  court  was 
required,  ><■  * where  the  public  administrator, 
of  his  own  motion,  has  taken  charge  of  the 
estate  of  a deceased  under  any  of  the  speci- 
fications now  contained  in  t he  above  section, 
and  has  given  notice  under  section  295  (now 
302)." 


In  re  Estate  of  Brinckwirth  266  Mu  l*c*  477  the  court 
announced  this  rule,  as  stated  by  counsel: 


"*The  Public  Administrator  has  authority  to 
take  charge  of  an  estate  under  the  Missouri 
Statutes,  and  he  continues  in  charge  until 
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super seued  by  one  having  a superior 
right  to  administer. * " 


Vi  1th  the  law,  as  above  set  out  in  mind,  it  is  clear 
that  if  the  public  administrator  does  that  which  the  statute 
makes  it  his  duty  to  do,  there  can  be  no  dispute  with  the 
probate  court  about  who  is  to  administer  estates  which  fall 
under  part  five  of  section  299,  because  said  administrator 
can  enter  upon  the  administration  without  any  order  from  the 
probate  court.  OUce  he  takes  charge  of  an  estate  he  continues 
in  charge  until  superseded  by  one  having  a superior  right  to 
administer  as  se+:  out  in  section  7,  supra,  or  removed  ”for 
good  cause  shown”  under  Section  305  R.  S.  Mo.  1929. 

The  effect  of  the  proviso  in  Section  7 is  to  give  the 
probate  court  authority  to  refuse  letters  to  those  persons 
named  in  said  section  having  prior  rights  to  administer,  when 
he  deems  them  unsuitable  or  incompetent.  This  right  of  the 
court  is  dependent  upon  there  being  such  a person  in  the  state 
who  is  unfit.  When  there  is  such  a person  in  the  state,  even 
though  unfit,  the  public  administrator  has  no  statutory  right 
to  administer  under  section  299  part  5.  By  the  same  line  of 
reason  when  there  is  not  a person  having  superior  right  to 
letters  of  administration  under  section  7,  in  the  state,  then 
there  is  no  one  for  the  court  to  find  unsuitable  so  that  the 
proviso  can  operate  to  give  the  court  authority  to  appoint 
another  person.  In  such  cases  the  public  administrator  should 
on  his  own  motion  take  charge. 

CQNCLUSxOH 


Therefore  it  is  our  opinion  that  the  probate  court  cannot 
divest  the  public  administrator  of  his  ri  ht  to  administer  an 
estate  which  falls  under  section  299  (5)  R.  S.  1929,  after  he 
takes  charge  of  said  estate,  except  when  a person  with  superior 
right  to  administer  appears  or  by  removal  for  good  cause  under 
Section  305  R.  S.  Mo.  1929. 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

APPROVED!  Assistant  Attorney  General 


t.  w.  mmsmu — 

(Acting)  Attorney  General 
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SCHOOLS:  School  board  in  common  school  district 

may  assess  a levy  up  to  forty  cents 
per  hundred  dollars  valuation  without 
an  election  by  the  taxpayers. 


May  24,  1939 

) 


Mr.  Delmas  E.  Liggett 
County  Superintendent  of  Schools 
Gentry  County 
Albany,  Missouri 


Dear  Sir: 


We  are  In  receipt  of  your  request  for  an 
opinion  under  date  of  April  22,  1939,  which  reads  as 
follows: 


"Will  you  please  advise  me  on  the  following 
situation?  District  number  eight  (3)  of 
Gentry  County,  for  years  has  left  the  mat- 
ter of  setting  the  amount  of  the  tax  levy 
In  the  hands  of  the  local  board.  So  far 
as  I am  able  to  find  they  have  never  de- 
termined the  tax  levy  by  a majority  vote 
at  their  annual  school  meeting. 

"Two  members  were  elected  to  the  three 
member  board  on  the  platform  that  they 
would  pay  tuition  and  transportation 
expenses  of  students  attending  high 
schools  in  this  county  and  adjoining 
counties. 

"Their  present  levy  is  thirty  (30)  cents, 
however,  they  will  need  a levy  of  fourty 
(40^)  cents  ( and  the  equalization  quota, 
$1,075)  to  pay  for  high  school  tuition  and 
transportation.  A levy  of  40^  on  the  basis 
of  the  teacher  and  attendance  quotas  will 
not  yield  a sufficient  sum  (746.00)  to 
allow  the  board  to  carry  out  the  program 
for  which  two  members  were  elected  (by  a 
majority  vote). 
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"A  group  in*  the  district,  with  no  children, 
some  of  which  are  small  landowners  (all 
larger  landowners  favor  40/  levy)  are  ob- 
jecting to  any  levy  over  twenty  (20/)  cents. 

" (So  far  as  I am  able  to  find  the  real  cause 
of  the  objection  is  a personal  matter  which 
should  not  have  been  connected  with  the  school 
election  whatsoever,  however,  they  are  deter- 
mined that  the  newly  elected  board  shall  not 
have  funds  to  carry  out  the  school  program 
which  they  had  planned  and  for  which  they 
were  elected  to  provide). 

"Questions  1 

"Inasmuch  as  it  has  been  the  custom  for  a 
number  of  years  of  standing  to  leave  the 
matter  of  setting  the  tax  levy  in  the  hands 
of  the  board,  and  the  school  meeting  was  held 
with  this  in  mind,  then  the  majority  of  votes 
were  cast  for  directors  who  plainly  stated 
that  they  favored  paying  the  high  school 
tuition  and  transportation,  and  who  knew  and 
stated  that  the  program  which  they  proposed 
would  require  a 40/  levy  and  qualify  for  the 
equalization  quota  of  state  funds.  Would  this 
board  have  authority  to  assess  a 40/  levy  and 
qualify  for  the  equalization. quota  of  state 
funds? 

"Would  this  board  have  authority  to  continue 
the  present  levy  (30/)  in  order  that  they  can 
pay  the  tuition  required  by  law? 

"Is  the  20/  levy  the  maximum  levy  for  this 
district  this  year,  not  withstanding  the  fact 
that  high  school  tuition  must  be  paid? 

"Can  a special  election  for  voting  a special 
levy  be  held  after  giving  posted  notice  of 
fifteen  days?" 
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Article  10,  section  11,  Constitution  of  Missouri, 
partially  reads  as  follows:  _ 


”*«-******«-»****  *For  school 
purposes  in  districts  composed  of  cities 
which  have  one  hundred  thousand  inhabitants 
or  more,  the  annual  rate  on  property  shall 
not  exceed  sixty  cents  on  the  hundred  dollars 
valuation,  and  in  other  districts  forty  cents 
on  the  hundred  dollars  valuation:  Provided, 

The  aforesaid  annual  rates  for  school  pur- 
poses may  be  increased,  in  districts  formed 
of  cities  and  towns,  to  an  amount  not  to 
exceed  one  dollar  on  the  hundred  dollars 
valuation,  and  in  other  districts  to  an 
amount  not  to  exceed  sixty-five  cents  on 
the  hundred  dollars  valuation,  oh  the  con- 
dition that  a majority  of  the  voters  who  are 
tax-payers,  voting  at  an  election  held  to 
decide  the  question,  vote  for  said  increase." 


Under  the  above  constitutional  provision  ordinary  common 
school  district  boards  may  aasess  or  levy,  for  school  pur- 
poses, forty  cents  on  the  hundred  dollars  valuation,  and 
when  the  rate  of  levy  exceeds  forty  cents  on  the  hundred 
dollars  valuation  a majority  of  the  voters  who  are  tax- 
payers voting  at  an  election  may  vote  for  an  increase 
to  an  amount  not  exceeding  sixty-five  cents  on  the  hundred 
dollars  valuation. 

Section  9204,  R.  5.  Mo.,  1929,  which  is  a section 
applicable  to  all  classes  of  schools,  reads  as  follows: 

"Boards  of  directors  are  hereby  authorised 
to  make  an  estimate  for  the  levy  of  a tax 
upon  all  the  taxable  property  of  the  school 
district  at  its  assessed  valuation,  said 
tax  to  be  levied  and  collected  as  other  taxes 
for  s chool  purposes  — said  taxto  be  suf- 
ficient in  amount  to  pay  the  annual  interest 
on  all  bonds  of  their  respective  districts. 
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and  to  pay  for  the  printing  or  engraving 
of  any  bonds  that  may  be  issued  by  virtue 
of  this  chapter* " 


This  section  of  course  is  limited  to  that  part  of  article 
10,  section  11  of  the  Constitution  of  Missouri,  as  above 
set  out* 


Section  9226,  R*  S*  Mo*,  1929,  reads  as  follows: 


"Whenever  it  shall  become  necessary,  in  the 
Judgment  of  the  board  of  directors  or  board 
of  education  of  any  school  district  in  this 
state,  to  Increase  the  annual  rate  of  tax- 
ation for  school  purposes,  or  when  any  five 
resident  taxpayers  of  such  district  shall 
petition  such  board,  in  writing,  that  they 
desire  an  Increase  on  the  rate  of  taxation, 
such  board  shall  determine  the  rate  of  tax- 
ation necessary  to  be  levied  in  such  district 
within  the  maximum  rates  prescribed  by  the 
Constitution  for  such  purposes,  and  shall 
submit  to  the  voters  of  said  school  district 
who  are  taxpayers  of  such  school  district, 
at  an  election  to  be  by  such  board  called  and 
held  for  that  purpose,  at  the  usual  place  of 
holding  elections  for  members  of  such  board, 
whether  the  rate  of  taxation  be  increased 
as  proposed  by  said  board,  due  notice  hav  ing 
been  given  as  required  by  section  9283)  and 
if  a majority  of  the  voters  who  are  taxpayers 
voting  at  such  election  on  the  proposition  to 
increase  levy  shall  vote  in  favor  of  such 
Increase,  the  result  of  such  vote,  and  the 
rate  of  taxation  so  voted  in  such  district, 
shall  b e certified  by  the  clerk  or  secretary 
of  such  board  or  district  to  the  clerk  of 
the  county  court  of  the  proper  county,  who 
shall,  on  the  receipt  thereof,  proceed  to 
assess  and  carry  out  the  amount  so  returned 
on  t he  tax  books  on  all  the  taxable  property. 
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real  and  personal,  of  such  school  district, 
as  shown  by  the  last  annual  assessment  for 
state  and  county  purposes.  Including  all 
statements  of  merchants  as  provided  by  law," 

This  section  specifically  sets  out  the  method  and  limits 
of  the  voting  for  an  Increase  of  levy  by  the  taxpayers 
of  any  school  district. 

The  St.  Louis  Court  of  Appeals  defines  a taxpayer 
as  a person  owning  property  in  the  state  subject  to  tax- 
ation on  which  he  regularly  pays  taxes,  (This  definition 
is  adopted  in  Pope’s  Legal  Definitions)  Sutton  v.  Fassie, 
71  S.  W.  (Ho, ) 745.  In  the  followln  case  the  party  seems 
to  have  owned  an  automobile  and  was  considered  a taxpayer. 
Castilo  v.  State  Highway  department,  312  Mo,  244,  l,c, 

262.  The  laws  effecting  the  organization,  functions  and 
powers  of  Vne  school  district  are  not  to  be  strictly  con- 
strued. State  ex  rel  School  District,  238  S,  W*  l.c. 

820,  State  ex  rel  Cornahan  v.  Jones,  265  Mo.  191,  l.c, 

201. 

Section  9227  R.  S.  Mo.  1929,  reads  as  follows: 

"The  propositions  authorized  in  sections 
9225  and  9226  may  be  submitted  au  an  annual 
meeting,  or  at  a special  meeting  called  and 
held  for  that  purpose.  Said  board  of  direct- 
ors or  board  of  education  submitting  such 
proposition  shall  cause  notice  thereof  to 
be  given  as  provided  by  section  9283." 

Section  9283,  R.  S.  Mo.,  1929,  mentioned  in 
section  9225,  supra,  reads  as  follows: 


"The  annual  meeting  of  each  school  district 
shall  be  held  on  the  first  Tuesday  in  April 
of  each  year,  at  the  district  schoolhouse, 
commencing  at  2 o’clock  p.  m.  If  no  school- 


Mr.  Delraas  i • Liggett 


Pa^e  Six 


5/24/39 


house  is  located  within  the  district, 
the  place  of  meeting  shall  be  designated 
by  notices,  posted  In  five  public  places 
within  the  district  fifteen  dayB  previous 
to  such  annual  meeting,  or  by  notice  for 
same  length  of  time  in  all  the  newspapers 
published  In  the  district,  giving  the  time, 
place  and  purposes  of  such  meeting." 


I am  presuming  that  School  Lis tr let  No.  8, 
in  Gentry  County  Is  a common  school  district,  and  under 
aeotion  9284  R.  S.  Mo.  1929,  the  following  powers  are 
set  out: 


"The  qud.  if led  voters  assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  have  power  by  a majority  of 
the  votes  cast: -'ourth:  To  determine  by 
ballot,  the  length  of  school  term  In 
excess  of  eight  months  that  the  public 
schools  of  this  district  shall  be  main- 
tained for  the  next  scholastic  year; 
also,  to  determine  the  rate,  if  any, 
in  excess  of  forty  cents  on  the  hundred 
dollars  assessed  valuation  to  be  levied 
for  school  purposes  as  provided  for  In 
section  9225." 

Under  section  9225,  supra,  if  the  election 
is  held  on  the  annual  meeting  of  the  school  board 
it  is  not  necessary  for  the  board  to  first  fix  the 
rate  as  the  matter  Is  settled  by  the  vote  of  the  tax- 
payers, but  If  it  is  a special  election,  then  the 
minutes  of  the  board  at  a meeting  previous  to  the 
special  election  should  show  the  rate  agreed  when 
set  by  the  board.  It  was  so  held  In  the  case  of 
Betton  v.  Scott,  168  Mo.  378,  l.c  • 3d9,  in  which 
the  court  said: 

"First,  that  in  order  to  increase  the  rate 
of  taxation  for  school  purposes  above  forty 
cents  on  the  $100  valuation,  the  board  must 
first  determine  the  rate  necessary,  and  submit 
the  propoeltlon  to  the  voters  of  the  district. 
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and  said  proposed  rate  must  be  adopted 
by  a majority  of  the  voters  voting  upon 
said  proposition,  and  that  in  tills  case 
both  the  board  and  the  voters  have  failed 
to  comply  with  these  requirements,  and, 
hence,  the  increase  is  void* 

"Second,  that  since  the  adoption  of  the 
Constitution  of  1875,  the  interest  and 
sinking-fund  tax  must  be  voted  by  the 
taxpayers  of  the  school  district  at  the 
same  time  when  the  Indebtedness  on  which 
it  is  to  be  applied  originated. 

"1.  Proceeding  to  a consideration  of  tnese 
in  the  order  mentioned,  it  will  be  observed 
that  the  contention  that  the  qualified  vot- 
ers can  not  determine  the  rate  for  school 
purposes,  but  can  only  reject  or  adopt  the 
rate  first  determined  by  the  board,  is 
predicated  upon  section  9777,  Revised 
Statutes  1899.  We  can  not  give  our  assent 
to  this  view. 

"Counsel  evidently  do  not  discriminate  between 
those  things  which  the  qualified  voters  of 
a school  district  may  do  at  an  annual  meeting 
and  those  which  may  be  done  at  a special  or 
called  meeting*  The  time  and  place  of  the 
annual  meeting  is  fixed  by  law.  (^ec.  9749, 

R.  S.  1899).  At  such  annual  meeting  the 
qualified  voters  have  the  power  by  a majority 
of  the  votes  cast,  among  other  things t ’Fourth. 
To  determine,  by  ballot,  the  length  of  school 
term  in  excess  of  six  months  that  the  public 
schools  of  the  district  shall  be  maintained 
for  the  next  scholastic  yearj  also  to  determine 
the  rate,  if  any,  in  excess  of  forty  cents  on 
the  one  hundred  dollars  valuation  to  be  levied 
for  school  purposes  as  provided  for  in  section 
9777. * (Sec.  9750,  R.  S.  1899). 

"There  is  nothing  in  section  9750  which  requires 
the  board  of  directors  to  first  determine  the 
rate  and  submit  it  to  the  annual  meeting,  be- 
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cause  at  that  meeting  the  qualified  voters 
determine  the  length  of  the  term  ana  the 
law  requires  that  they  shall  he  furnished 
with  a statement  of  the  finances  of  the  dist- 
rict as  was  done  In  this  case. 

"With  this  information  before  them  the  voters 
can  Intelligently  fix  the  length  of  the  term 
and  the  rate  of  taxation  necessary  to  support 
the  school  without  any  estimate  of  the  board. 
Moreover,  as  the  board  can  not  know  in  advance 
what  length  of  term  the  voters  will  fix  upon, 
any  estimate  it  would  make  would  be  pure 
conjecture.  It  can  not  be  that  the  increase 
is  void  unless  the  board  first  determines  the 
rate,  as  the  whole  power  of  fixing  the  length 
of  term  and  determining  the  rate  Is  vested 
in  the  qualified  voters.  If  the  board  sug- 
gests a rate  it  is  clear  the  voters  could  re- 
ject It. 

"Y/e  are  of  opinion  that  it  was  amply  suf- 
ficient to  submit  the  question  of  an  increase 
of  rate  and  leave  it  to  the  voters  to  determine 
what  it  should  be.  The  purpose  of  the  law  was 
that  the  voters  should  authorize  the  Increase 
over  forty  cents,  and  this  they  did  and  speci- 
fied sixty  cents  as  the  rate. 

"Section  9777,  Revised  Statutes  1899  on  its  face 
discloses  that  it  is  a provision  for  a special, 
not  an  annual  meeting.  That  section  looks  to 
a condition  when  the  board  in  Its  Judgment  deems 
it  necessary  to  Increase  the  rate,  and  the  meet- 
ing la  only  authorized  to  pass  upon  those  things 
for  which  it  Is  called.  Such  a meeting  is  not 
to  determine  the  rate  but  to  increase  that  al- 
ready determined  at  the  annual  meeting." 


CONCLUSION 


In  view  of  the  above  authorities  in  answer  to  your 
first  query,  will  say  that  it  is  the  opinion  of  this  depart- 


Mr.  Delmas  E.  Liggett 


5/24/39 


'’age  Nine 


raent  that  the  school  board  at  their  annual  meeting  may 
set  the  rate  of  levy  for  school  purposes  In  the  district 
at  any  amount,  providing  the  same  is  not  In  excess  of 
forty  cents  on  the  hundred  dollars  valuation  of  the  prop- 
erty in  the  district,  but  if  at  the  annual  election  the 
board  desires  to  raise  the  rate  of  levy  In  excess  of 
forty  cents,  it  would  be  necessary  for  the  majority  of 
the  taxpayers  at  the  annual  meeting  by  an  election  to 
authorize  a levy  in  excess  of  forty  cents  on  the  hundred 
dollars  valuation. 

In  answer  to  your  third  query,  will  say  that  if 
the  board  has  ordered  a levy  of  thirty  cents  on  the 
hundred  dollars  valuation,  at  the  regular  annual  meeting, 
it  is  not  necessary  for  the  taxpayers  to  vote  upon  that 
order,  or  even  by  way  of  a special  election. 

In  answer  to  your  third  query,  will  say  that  it 
is  the  opinion  of  this  department  that  if  the  school 
board  at  the  annual  election  had  set  the  levy  at  twenty 
cents  on  the  hundred  dollars  valuation,  and  that  the 
same  has  been  certified  and  accepted  by  the  county  clerk 
it  would  be  necessary  that  a special  election  be  held 
in  accordance  with  section  9225,  supra. 

In  answer  to  your  fourth  query  will  say  that 
it  is  the  opinion  of  this  department  that  under  section 
9225,  supra,  which  holds  that  the  election  should  be 
properly  advertised  as  set  out  in  section  9283,  supra. 
Under  section  9283  it  describes  the  method,  time  and 
place  of  holding  the  annual  meeting  of  the  school  board 
in  each  school  district.  It  sets  out  that  the  nesting 
should  be  held  in  a school  house  and  if  no  school  house 
is  located  within  the  district  the  meeting  shall  be  deslg 
nated  by  notices  posted  in  five  public  places  within  the 
dlstrlot  fifteen  days  previous  to  such  annual  meeting  or 
by  publication  in  a newspaper. 

Section  9225,  supra,  states  that  the  election 
on  a proposal  to  raise  the  levy  beyond  the  forty  cents 
per  hundred  dollars  valuation,  to  be  published  as  set  out 
in  section  9283,  R.  S.  Wo.  1929,  and  according  to  this 
section,  it  is  the  opinion  of  this  department  that  a 
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special  eloctlon  for  voting  a apodal  levy  may  bo  held 
after  giving  posted  notice  of  fifteen  days* 

As  indicated  by  your  request,  it  is  your 
desire  to  obtain  state  aid  under  the  provisions  as 
set  out  under  the  Laws  of  Missouri,  1931*  It  is 
further  the  opinion  of  tills  department  that  where 
the  school  district  desires  state  aid  It  la  neces- 
sary as  set  out  under  section  17 , cf  the  Laws  of 
Missouri , 1931,  page  344,  that  where  the  school 
board  makes  a levy  in  excess  of  twenty  cents  on  the 
hundred  dollar  assessed  valuation  for  school  pur- 
poses, it  must  be  authorised  by  a majority  of  the  vot- 
ers who  are  taxpayers  of  the  district  voting  upon  said 
levy;  but  where  the  school  district  does  not  desire 
state  aid  the  board  may  make  a levy  of  forty  oents 
upon  a one  hundred  dollar  valuation  without  an  election. 
It  is  also  the  conclusion  of  this  department,  that 
where  the  levy  is  not  in  exoess  of  twenty  cents  the 
school  district  would  be  entitled  to  state  aid  without 
an  election  upon  the  levy* 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


TYRE  W.  BURTON 

(Acting)  Attorney  General 
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OFFICERS : Comptroller  of  the  County  of  St. 

AUDITING  ACCOITNTS  OF  PUBLIC  Louis  may  audit  the  accounts  of 
ADMINISTRATOR  OF  COUNTY  OF  the  public  administrator  of  that 
ST.  LOUIS:  county. 
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June  13,  1939 


Mr.  Paul  S.  Lime ri ok 
Public  Administrator 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir* 

This  Is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  whether  or  not  the  County  Auditor  or  Comp- 
troller of  the  County  of  St.  Louis  is  authorized  by  law 
to  audit  the  books,  records  and  accounts  of  your  office. 

The  Missouri  statute  which  provides  for  the  elec- 
tion of  a public  administrator  for  counties  provides  In 
port  as  follows  (Section  296,  R.  S.  Missouri  1929) i 

"Every  county  In  this  state,  and 
the  city  of  St.  Louis,  shall  elect 
a public  administrator  at  the 
general  election  in  the  year  1880, 
and  every  four  years  thereafter,  who 
shall  be  ex  officio  public  guardian 
and  curator  in  and  for  his  county. 
**#******#**>»***#*#" 

This  section  was  amended  in  1933,  Laws  of  Mis- 
souri, 1933  at  page  165  by  aeding  Section  296-A,  which 
provides  as  follows: 

"Each  Public  Administrator  elected, 
as  now  or  as  hereafter  provided  for 
in  this  Article,  is  hereby  declared 
to  be  an  officer  for  the  County  In 
which  he  is  elected  and  for  the  City 
of  St.  Louis,  If  elected  therein.  The 
County  covt  ts  of  each  County  In  tl.  is 
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state  now  or  hereafter  having  a 
population  of  100, 000  inhabitants 
or  more  according  to  the  last 
federal  census  shall  make  suitable 
provision  for  an  office  for  the 
Public  Administrator  in  the  Coxirt- 
housc  of  the  County  if  suitable 
space  may  be  had  for  same,  and  shall 
be  provided  as  soon  as  the  County 
Court  shall  be  of  the  opinion  that 
the  business  in  charge  of  the  Public 
Administrator  is  such  as  to  reasonably 
require  a separate  office  for  the  con- 
venience of  the  public:  The  Public 
Administrator  of  the  City  of  St.  Louis 
shall  have  suitable  and  convenient 
offices  provided  for  him  in  the  Civil 
Courts  Building  by  said  City," 

It  will  be  noted  by  this  amendment  that  the  public 
administrator  is  treated  as  a public  officer  of  the  county. 
In  counties  with  one  hundred  thousand  population  or  more 
the  publr’c  administrator  is  authorized  to  have  an  office 
in  the  courthouse  as  soon  as  the  business  will  Justify. 
According  to  the  opinion  of  the  county  court,  St.  Louis 
County,  having  a population  of  over  two  hundred  thousand, 
would  be  within  that  classification. 

From  the  fact  that  the  public  administrator  is 
elected,  and  from  the  fact  that  he  Is  designated  as  a 
public  officer,  and  from  the  fact  that  he  Is  provided 
with  an  office  by  the  county,  there  is  no  question  but 
that  such  officer  Is  a public  official  within  the  meaning 
of  that  term  and  within  the  meaning  of  the  provisions  of 
the  Constitution  of  this  state. 

When  our  Constitution  was  adopted,  the  makers  of 
that  document  had  in  mind  a limitation  to  be  placed  upon 
the  amount  of  salary  that  the  public  officials  might 
retain.  With  that  idea  in  mind,  we  think  that  Section 
13  of  Article  IX  of  the  Constitution  was  included.  This 
section  is  as  follows: 
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"The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  municipality, 
exclusive  of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars  for  any 
one  year.  hvery  such  officer  shall 
make  return,  quarterly,  to  the  county 
court  of  all  fees  by  him  received,  and 
of  the  salaries  by  him  actually  paid 
to  his  deputies  or  assistant^  stating 
the  same  in  detail,  and  verifying  the 
same  by  his  affidavit;  and  for  any 
statement  or  omission  in  such  return, 
contrary  to  truth,  such  officer  shall 
be  liable  to  the  penalties  of  willful 
and  corrupt  perjury." 

It  will  be  no led  that  there  is  a ten  thousand  dol- 
lar limitation  on  the  amount  of  salary  that  a county  or 
municipal  officer  may  retain  in  any  one  year.  Such  of- 
ficers are  also  required  to  make  a quarterly  return  of 
the  fees  which  he  collects  as  such  officer  durin^  that 
period. 


In  State  ex  rel.  v.  Pohlman,  60  Mo.  App.  444, 
450,  the  court,  in  discussing  this  section  of  the  Con- 
stitution, said* 

"*  # •#  a The  evident  meaning  of  both 
the  constitutional  provision  and  the 
statute  is  that  the  compensation  of 
the  officer  shall  not  exceed  £10,000 
per  annum  from  all  sources  of  revenue 
Incident  to  his  office." 

The  compensation  of  the  public  administrator  Is 
fixed  by  Section  298,  R.  S.  Missouri,  1929,  which  Is  as 

follows i 


"He  shall  receive  the  same  compen- 
sation for  his  services  as  may  be 
allowed  by  law  to  executors  and 
administrators,  unless  the  court. 
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for  special  reasons,  allow  a higher 
compensation.  Such  public  adminis- 
trator may  be  removed  from  office  in 
the  same  manner  and  for  the  same 
causes  as  judges  of  the  county  court." 

For  the  purpose  of  removing  such  officer  the  law- 
makers have  set  up  the  same  causes  as  those  in  which 
Judges  of  the  county  court  may  bo  removed.  Whatever  fee 
the  public  administrator  receives  as  such  officer  it  is 
by  virtue  of  his  office  and  comes  within  the  class  of  fees 
which  the  foregoing  provisions  of  the  Constitution  requires 
to  be  reported  quarterly. 

From  the  foregoing  we  do  not  think  that  there  is 
any  question  but  that  the  public  administrator  is  one  of 
the  officials  whioh  the  Constitution  contemplates  that 
shall  make  a report  of  his  fees  and  who  shall  be  limited 
in  the  amount  of  fees  which  he  earns  and  collects  in  any 
one  year.  That  being  the  case,  the  question  is  then  who 
would  be  authorized  to  audit  your  accounts. 

St.  Louis  County,  having  a population  of  two  hun- 
dred eleven  thousand,  cones  within  the  classification  of 
counties  mentioned  in  Sections  9a  and  9b,  Laws  of  Mis- 
souri, 1937,  page  428.  These  sections  relate  to  the 
o flee  of  the  county  comptroller  in  counties  of  that 
size.  Section  9a  provides  in  part  as  follows* 

"In  all  counties  of  this  state  having 
or  which  may  hereafter  have  a population 
of  more  than  two  hundred  thousand  inhabi- 
tants and  less  than  four  hundred  thousand 
inhabitants  according  to  the  last  federal 
decennial  census,  the  people  of  such 
county  shall  elect  a county  comptroller 
who  shall  be  the  budget  officer  and  account- 
ing officer  of  such  counties  and  all  of 
the  duties  and  powers  conferred  by  this 
Act  upon  the  budget  officer  and  account- 
ing officer  shall  be  vested  In  the  said 
county  comptroller.  The  county  comptroller 
shall  be  elected  for  a term  of  four  years 
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at  the  general  election  held  in  the 
year  1938  and  every  four  years  there- 
after. The  salary  of  the  said  county 
comptroller  shall  be  five  thousand 
dollars  per  annum,  payable  monthly. 
****■•*******«#•**■»*■&" 

Section  9b  also  applies  to  the  county  comptroller, 
and  referring  to  this  section  as  it  applies  to  the  duties 
of  the  comptroller  to  audit  accounts  of  officers  of  the 
county,  we  find  that  this  section  provides  in  part  as 
follows  x 


"*  * * * He  shall  audit  the  accounts 
of  all  officers  and  employees  of  the 
county  annually  and  upon  their  retire- 
ment from  office  and  shall  keep  a 
correot  account  between  the  county 
and  all  county  and  township  officers, 
and  it  shall  be  his  duty  to  examine 
all  records  and  settlements  made  by  them 
for  and  with  the  county  court  or  with 
each  other,  and  said  county  comptroller 
shall,  whenever  he  desires,  have  access 
to  all  books,  county  records,  or  papers 
kept  by  any  county  or  township  officer, 
employee,  or  road  overseer.  «■****" 

In  1933  the  lawmakers  enacted  an  auditing  bill 
which  provided  for  the  State  Auditor  to  audit  the  accounts 
of  all  the  county  officers  of  the  state  except  those 
counties  in  which  a county  auditor  is  elected.  Among 
the  offloera  listed  as  those  who  would  be  audited  from 
the  State  Audi tor* s office,  we  note  that  the  public 
administrator  is  listed,  so  if  your  office  was  not  in 
a county  in  which  the  auditor  is  elected,  there  is  no 
question  but  that  you  would  be  subject  to  the  audit. 

By  referring  to  Article  IX,  chapter  86,  R.  S.  Mis- 
souri, 1929,  which  pertains  to  county  auditors  in  counties 
which  contain  cities  from  fifty  thousand  to  one  hundred 
fifty  thousand,  and  especially  Section  12217  of  said 
article,  it  will  be  seen  that  all  of  the  officers  of 
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such  counties  are  subject  to  audit  by  the  county  auditor. 

By  Section  12239,  R.  S.  Missouri,  1929,  which  applies  to 
counties  from  eighty  thousand  to  one  hundred  fifty  thousand 
it  will  be  seen  that  all  of  the  county  officers  are  sub- 
ject to  examination  by  the  county  auditor. 

Reading  all  of  these  sections  together,  wh  ch  we 
think  are  intended  to  cover  every  county  in  the  state, 
there  is  no  doubt  in  our  mind  but  that  it  was  intended 
by  the  lawmakers  that  the  officers  of  the  county  be  sub- 
ject to  audit  and  in  the  case  of  the  County  of  3t.  Louis 
the  provision  has  been  made  for  the  comptroller  to  per- 
form that  duty.  As  stated  above,  the  publlo  administrator, 
being  a county  officer,  comes  within  the  same  class  as 
other  county  officers  do  with  reference  to  an  audit. 

CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  the  Comptroller  of  the  County  of  St.  Louis 
is  authorised  by  law  to  audit  the  records,  books  and 
accounts  of  the  publlo  administrator  of  that  county. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


j.  e.  taVlo: 

(Acting)  Attorney  General 
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January  6,  1939 


Honorable  Edward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 


We  have  your  letter  of  January  3,  1939,  request 
ing  an  opinion  from  this  department,  which  reads  as 
follows: 


"In  several  townships  in  this  County 
there  are  no  Constables  and  there  is 
no  one  who  will  serve  if  appointed. 

In  view  of  that  situation  what  arrange- 
ment can  be  made  for  the  enforcement 
of  the  dog  license  law  which  was  re- 
cently approved  in  this  County." 

Section  11516,  3.  S.  Mo.  1929,  reads  as  follows: 

"Every  sheriff  shall  be  a conservator 
of  the  peace  within  his  county,  and  shall 
cause  all  offenders  against  law,  in  his 
view,  to  enter  into  recognizance,  with 
security,  to  keep  the  peace  and  to  appear 
at  the  next  term  of  the  circuit  court  of 
the  oounty,  and  to  commit  to  jail  in  case 
of  failure  to  give  such  recognizance.  In 
any  emergency  the  sheriff  shall  appoint 
sworn  deputies,  who  shall  be  residents  of 
the  oounty,  possessing  all  the  qualifica- 
tions of  sheriff.  Such  deputies  shall 
serve  not  exceeding  thirty  days,  and  shall 
possess  all  the  powers  and  perform  all  the 
duties  of  deputy  sheriffs,  with  like 
responsibilities,  and  for  their  servioes 
shall  receive  two  dollars  per  day,  to  be 
paid  out  of  the  oounty  treasury." 


Hon.  Edward  V.  Long 


-2- 


Jan.  6.  1939 


It  will  be  noticed  by  this  section  that  the  sheriff 
of  any  county  is  the  conserTetor  of  the  peace  and  has  the 
same  jurisdiction  as  a constable. 

Section  11756,  R.  S.  l!o.  1929,  reads  as  follows: 

"Constables  may  serve  warrants,  writs 
of  attachments,  subpoenas  and  all 
other  process,  both  civil  and  criminal, 
and  exercise  all  other  authority  con- 
ferred upon  them  by  law  throughout  their 
respective  counties." 

It  will  be  noticed  by  this  section  that  constables 
may  serve  either  civil  or  criminal  process  throughout  their 
respective  counties. 

You  mentioned  in  your  request  that  no  constables 
have  been  appointed  in  several  of  the  townships  and  for 
that  reason  the  dog  license  law  can  not  be  enforced. 


CONCLUSION 


In  view  of  the  above  authorities  set  out,  it  is  the 
opinion  of  this  department  that  the  sheriff  may  enforce  the 
dog  license  law  or  any  constable  in  the  whole  county  can 
enforce  the  dog  license  law  in  any  township  located  in  the 
whole  oounty. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


J.  £.  ta*l6r 

(Acting)  Attorney  General 


TAXATION: 


County  clerk  la  entitled  to  retain  ten  cents 
for  each  county  dog  license, in  addition  to 
his  regular  salary. ! 


February  10,  1939 


Hon.  l.dvrard  V.  Long 
Prosecuting  Attorney 
Bowling  Green,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for 
opinion  dated  February  7th,  1939,  which  reads 
lows: 


"At  page  224  paragraph  one.  Laws 
of  1937,  it  is  provided  that  the  County 
Clerk  shall  receive  ten  cents  (10^)  for 
each  County  Dog  License  issued  which 
shall  cover  all  of  his  services  in  the 
matter.  Please  advise  me  that  since  the 
County  Clerk  Is  on  a salary  basis  Is  he 
entitled  to  retain  this  ten  cents  (10^) 
fee  for  each  license  issued  in  addition 
to  his  regular  salary." 


Section  11811,  Session  Laws  of  1937,  page 
442,  reads  partially  as  follows: 


w tt#*#*-*###*#* 

It  shall  be  the  duty  of  the  clerks  of 
county  courts  to  charge  and  collect  In 
all  cases  every  fee  accruing  to  their 
offices  by  law,  except  such  fees  as 
are  chargeable  to  the  county,  and  such 
clerk  shall,  at  the  end  of  each  month, 
file  with  the  county  court  a report  of 
all  fees  charged  and  collected  during 
said  month  stating  on  what  account  such 
fees  were  charged  and  collected,  together 
with  the  names  of  the  persons  paying  or 
who  are  liable  for  same,  which  said  re- 
port shall  be  verified  by  the  affidavit 
of  such  clerk.  It  shall  be  the  duty  of 
such  clerks  upon  the  filing  of  said  re- 
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port  to  forthwith  pay  over  to  the  county 
treasury  all  moneys  collected  by  them 
during  the  month  and  required  to  be  shown 
in  said  monthly  report,  taking  a dupli- 
cate receipt  therefor,  one  of  which  shall 
be  filed  in  his  office  and  every  such 
clerk  shall  be  liable  on  his  official 
bond  for  all  fees  collected  and  not  ac- 
counted for  by  him  and  paid  into  the 
county  treasury  as  herein  provided, " 

This  section  11811,  is  the  general  law  providing  for 
the  salary  of  county  clerks,  deputies  and  assistants 

Section  12874  Session  Laws  of  1937,  page 
225,  reads  partially  as  follows t 

* *****»*«« 

Such  clerk  shall  retain  out  of  the  money 
received  for  each  license  issued  the  sum 
of  ten  cent 8,  which  shall  cover  all  his 
services  under  this  article,  and  he  shall 
pay  the  balance  and  all  other  stuns  received 
by  him  under  tlx  provisions  of  this  article, 
less  the  cost  of  license  tags,  record  books, 
blank  applications  and  affidavits  and  the 
cost  of  transmitting  the  balance  to  the 
treasurer  of  the  county, " 

It  will  be  noticed  that  section  12874,  supra 
is  a special  enactment  allowing  a special  fee  for 
added  duties  of  the  county  clerk. 

It  will  also  be  noticed  that  the  section 
specifically  says: 

"Such  clerk  shall  retain  •»  * 

the  sum  of  ten  cents  * it  *" 

and  the  balance  should  be  paid  into  the  treasury 
of  the  county.  This  section  is  not  ambiguous  ana 
specifically  states  that  the  county  clerk  should  re 
tain  the  ten  cents  and  pay  the  balance  into  the 
treasury  of  the  county  and  need  not  comply  with 
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section  11811,  supra,  which  provided  that  in  view 
of  the  county  clerk  receiving  a stated  salary,  all 
fees  accruing  to  their  offices  should  be  turned  into 
the  county  treasury. 

It  will  be  also  noticed  under  section  12874|, 
supra,  that  such  clerk  shall  retain  the  ten  cents 
as  set  out  therein. 

The  courts  have  construed  that  where  a gener- 
al law  is  enacted  on  a certain  matter,  and  a special 
law  is  enacted  upon  a certain  matter,  which  matters 
are  somewhat  in  common,  the  special  enactment  governs 
for  such  exceptions  made  by  the  special  enactment.  It 
was  so  held  in  67  S.  W.  (2d)  50,  1.  c.  57,  paragraj&s 
10-12,  334  Missouri  653. 

11  *Jt  is  the  established  rule  of  con- 
struction that  the  law  does  not  favor 
repeal  by  implication  but  that  where  there 
are  two  or  more  provisions  relating  to  the 
same  subject  matter  they  must,  if  possible, 
be  construed  so  as  to  maintain  the  integri- 
ty of  both.  It  is  also  a rule  that  where 
two  statutes  treat  of  the  same  subject 
matter,  one  being  special  and  the  other 
general,  unless  they  are  irreconcilably 
inconsistent,  the  latter,  although  later 
in  date,  will  not  be  held  to  have  repealed 
the  former,  but  the  special  act  will  pre- 
vail in  its  application  to  the  subject 
matter  as  far  as  coming  within  its  par- 
ticular provisions. » Lewis- Sutherland, 

Stat.  Const,  vol.  1 (2d  Ed.)  Sec.  274, 
pp.  537-539.  See,  also.  State  ex  rel 
Rutledge  v.  School  board,  131  Mo.  505, 

516,  33  S.  W.  3;  Hanker  v.  Faulhaber, 

94  Mo.  430,  440,  6 S.  W.  372. 

" 'In  many  of  the  cases  just  cited 
(under  the  passage  quoted  supra)  t:iere 
was  a general  repeal  of  all  inconslst- 


Hon,  Edward  V,  Long 


-4 


2/10/39 


ent  acts  and  parts  of  acts.  As  a 
general  rule  the  Insertion  of  this 
general  repealing  clause  does  not 
add  anything  to  the  effect  of  the 
general  act  to  repeal  local  or 
special  laws, ’ Lewis- Sutherland, 
supra,  p.  529.” 

Section  12374,  supra,  is  not  a violation 
of  the  State  Constitution  which  forbids  the  increas- 
ing of  the  salary  of  an  incumbent  while  in  office, 
for  the  reason  that  new  and  additional  duties  have 
been  Imposed  on  the  clerk  which  are  not  imposed  upon 
county  clerks  of  other  counties,  in  #ilch  counties 
the  dog  tax  law  has  not  been  adopted.  It  was  so 
held  in  the  case  of  State  ex  rel  vs.  Sheehan,  269 
Mo,  421,  1.  c,  429,  where  the  court  said: 

”Another  contention  made  is  that 
since  the  appellant  was  an  officer  at 
the  time  of  the  passage  of  the  act.  It 
is  Inapplicable  to  him  because  the 
Constitution  prohibits  any  increase  in 
the  pay  of  an  officer  during  his  term 
of  office.  We  think  this  contention  un- 
sound because  the  act  in  question  enjoins 
upon  such  officers  as  appellant  new  and 
additional  duties  and  provides  merely  a 
compensation  therefor.  While  in  some 
Jurisdictions  a constitutional  provision 
such  as  ours  has  been  held  to  inhibit 
even  this,  in  this  and  many  other  states 
the  contrary  doctrine  has  been  accepted 
and  acted  upon.  (Cunningham  v.  Current 
River  Railroad  Co.,  165  Mo.  270;  State 
ex  rel  v.  Walker,  97  Mo.  162;  State  ex 
rel  v.  Ranson,  73  Mo.  89;  State  ex  rel. 
v.  McGovney,  92  Mo.  428;  * *>" 


CONCLUSION. 


In  view  of  the  above  authorities  it  is 
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the  opinion  of  this  department  that  the  county  clerk, 
in  counties  which  have  adopted  the  dog  tax  law,  is 
entitled  to  retain  for  hlmaelf  ten  cents  for  each 
county  dog  license  issued  which  shall  cover  all  of 
the  services  in  the  matter,  notwithstanding  the  fact 
that  the  county  clerk  is  on  a salary  basis*  The  ten 
cent  fee  should  be  retained  in  addition  to  his  rogu* 
lar  salary. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROV' Di 


77“W.  BUFFI NGTOlJ 
(Acting ) Attorney  General 
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COUNTY  COURTS; 

DOGS: 

COLLECTION  OF  TAXES; 


The  county  court  is  not  authorized  to 
appoint  ana  pay  a person  to  enforce 
the  collection  of  dog  taxes  but  may  * 
pay  a person  a reasonable  sum  to  enforce 
its  quarantine  order  on  dogs  for  rabies. 


February  24,  1939 


Mr.  Edward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


\ 

V 


Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  requested  an  official  opinion  from  this  department 
on  the  following  question* 


"Please  give  me  an  official  ruling 
on  the  following  situation. 


"In  Section  12877  Revised  Statutes 
of  Missouri,  1929,  it  requires  the 
Marshals  and  Constables  of  the  various 
cities  and  townships  in  this  County  to 
enforce  the  dog  law.  In  this  particular 
County  the  Constable's  have  resigned  and 
refused  to  serve.  Would  this  not  be  an 
emergency  whereby  a special  Deputy 
Sheriff  could  be  appointed  under  pro- 
visions of  Section  11516,  Revised  Statutes 
of  Missouri,  and  the  County  Court  pay  him 
a per  diem  for  his  services." 

You  supplemented  the  above  request  by  the  following 
letter  dated  February  22,  1939: 

"This  letter  is  written  you  in  confir- 
mation of  our  telephone  conversation 
this  morning  and  to  supplement  the  in- 
formation given  in  my  letter  under  date  of 
February  21st  wherein  I ask  for  an  opinion 
as  to  whether  or  not  the  County  Court  could 
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pay  a Special  Deputy  Sheriff  $2.00 
per  diem  under  Section  11516,  Revised 
Statutes  of  Missouri,  1929,  when  such 
Deputy  Sheriff  is  to  impound  certain 
dogs  here  in  this  County. 

"As  you  know  this  County  passed  the 
County  Dog  Lav  at  the  last  election  and 
since  this  lav  is  being  enforced  there 
have  been  numerous  dogs  abandoned  in  the 
County.  We  are  informed  that  there  are 
at  least  two  or  three  hundred  stray  dogs 
in  Louisiana  and  I know  that  there  is  a 
large  number  in  this  City.  The  Veterinari- 
ans in  the  County  advise  me  that  rabies 
is  very  prevalent  and  we  have  had  consider- 
able stock  to  be  bitten  by  mad  dogs. 

These  dogs  are  not  fed  and  are  dangerous. 

The  Constables  in  the  various  townships 
have  resigned  and  refuse  to  act.  Under 
such  conditions  it  seems  to  me  that  an 
emergency  would  exist  were  the  lives  and 
property  of  citizens  of  this  County  would 
be  endangered  and  that  the  Comity  Court 
could  pay  such  Deputy. 

"This  condition  has  been  such  that  a 
Deputy  Sheriff  has  already  been  appointed 
by  the  County  Court  and  they  have  agreed 
to  pay  him  $2.00  per  diem." 

"P.S.  Since  dictating  the  above  letter 
there  has  been  a stray  dog  which  vent  mad 
on  the  street  here  adjoining  the  Courthouse 
and  had  to  be  killed  by  the  Deputy  Sheriff.” 

In  answer  to  the  first  question,  from  an  examination 
of  the  statutes  which  apply  to  taxation  of  dogs,  we  find 
that  the  lawmakers  made  it  the  duty  of  the  constables  and 
town  marshals  to  enforce  the  provisions  of  the  law  by 
Section  12877,  R.  S.  Mo*  1929,  which  is  as  follows! 

"Every  city  or  town  marshal  of  every 
incorporated  city  or  town  in  the  state. 


Mr.  Edward  V.  Long 


February  24,  1939 


- 3 - 


constables  of  every  township  in  every 
county  of  the  state  containing  incor- 
porated towns  or  cities  which  do  not 
maintain  the  office  of  town  or  city 
marshal  shall,  within  their  Juris- 
diction, take  up  and  impound  in  a 
suitable  place  (the  location  of  whioh 
place  shall  be  given  by  a notice  post- 
ed in  some  conspicuous  place  in  his 
office)  all  dogs  found  running  at  large 
in  their  respective  cities,  towns  or 
townships  without  collars  around  their 
necks,  marked  as  herein  provided,  and 
they  shall  keep  such  dogs  for  a period 
of  one  week,  and  at  the  expiration  of 
said  period  shall  put  such  dogs  to  death 
by  humane  methods!  Provided,  however, 
that  the  owner  of  any  such  impounded 
dog  may  upon  the  payment  of  the  tax 
herein  provided,  and  a redemption  fee 
of  five  dollars  (£5.00)  redeem  such 
impounded  dog  and  the  city  or  town 
marshal  or  constable  heretofore  men- 
tioned shall  be  permitted  to  retain 
the  sum  of  two  dollars  ($2.00)  out  of 
each  redemption  fee  so  paid,  and  shall 
pay  over  the  balance  of  said  fee  on  the 
first  day  of  each  month  to  the  treasurer 
of  the  county  in  whioh  said  city  or  town 
marshal  or  constable,  as  the  case  may  be, 
has  Jurisdiction,  to  be  accounted  for  by 
said  treasurers  in  the  same  manner  as 
they  are  required  by  this  article  to 
a c court  for  licenses  taxes)  and  any 
marshal  or  constable  who  shall  fail  or 
refuse  to  take  up  and  impound  any  such 
dog  shall  be  guilty  of  a misdemeanor 
and  on  con "lotion  thereof  fined  not  less 
than  five  dollars  nor  more  than  twenty- 
five  dollars •" 


It  will  be  noted  that  this  section  makes  it  the  duty 
of  suoh  officials  to  take  up  and  impound  all  dogs  in  their 
Jurisdiction  which  are  running  at  large  without  a collar 
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on  them  showing  that  the  tax  has  been  paid.  This  section 
provides  for  a fee  of  two  dollars  ($2.00)  for  the  offioer 
performing  this  service  which  is  to  be  paid  by  the  owner 
of  the  dog  if  and  when  he  redeems  it.  If  the  dog  is  not 
redeemed  at  the  end  of  one  week  from  the  date  of  taking 
up,  then  the  officer  is  to  put  it  to  death  in  some  humane 
manner. 

This  section  does  not  specifically  provide  pay  for 
the  officer  for  keeping  the  dog,  but  by  the  amount  allowed 
such  officer  for  his  fee  evidently  the  lawmaker*  have  in- 
tended that  the  two  dollar  fee  shall  include  the  pay  to 
him  for  impounding  and  keeping  the  dog  until  it  is  redeemed 
or  put  to  death.  We  note  that  tnis  section  does  not  pro- 
vide pay  for  the  taking  up  and  impounding  of  the  dog  which 
is  not  claimed  or  where  the  dog  is  unknown,  but  if  the 
officers  have  any  complaint  about  that  omission  in  the  law 
they  would  have  to  take  that  up  with  the  lawmakers  and  have 
the  act  amended  to  cover  pay  for  that  service. 

The  rule  for  authority  of  county  courts  to  pay  out 
public  funds  to  officers  for  salaries  and  fees  is  stated 
in  State  ex  rel.  v.  Brown,  146  Mo.  401,  406,  as  follows: 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  construed.  State  ex  rel.  v. 

Wofford,  116  Mo.  220}  Shed  v.  Rail- 
road, 67  Mo.  687;  Gammon  v.  Lafayette 
Go.,  76  Mo.  675.  In  the  case  last 
cited  it  is  said:  'The  right  of  a 
public  officer  to  fees  is  derived 
from  the  statute.  He  is  entitled 
to  no  fees  for  services  he  may  per- 
form, as  such  officer,  unless  the 
statute  gives  it.  When  the  statute 
falls  to  provide  a fee  for  services 
he  is  required  to  perform  as  a public 
officer,  he  has  no  claim  upon  the  state 
for  compensation  for  such  services.* 


Mr.  Edward  V.  Long 


6 - 


February  24,  1939 


Williams  v.  Chariton  Co.,  85  Mo.  645. 

"The  question  then  is  by  what  statute 
is  plaintiff  entitled  to  the  fees 
claimed? 

"It  Is  true  that  by  section  3267,  and 
seotion  4,  article  20,  page  2158, 

Revised  Statutes  1689,  the  sheriff  of  the 
city  of  St.  Louis  is  required  to  attend 
the  criminal  courts  and  court  of  criminal 
correction  of  said  city,  but  no  fee  is 
allowed  him  by  these  statutes  for  such 
service,  in  the  absence  of  which  the  pre- 
sumption must  be  Indulged  that  the  serv- 
ice was  gratuitous.  ***#*" 

And  in  King  v.  Riverland  Levee  District,  218  Mo.  App. 

490,  493,  the  rule  is  further  stated: 

"It  is  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of  con- 
tract, and  that  compensation  exists,  if 
it  exists  at  all,  solely  as  the  oreation 
of  the  law  and  then  is  incidental  to  the 
office.  (State  ex  rel.  Evans  v.  Gordon, 

245  Mo.  12,  l.o.  27,  149  S.  W.  468j 
Sanderson  v.  Pike  County,  195  Mo.  598, 

93  S.  W.  942;  State  ex  rel.  Troll  v. 

Brown,  146  Mo.  401,  47  S.  W.  504.) 

Furthermore  our  Supreme  Court  has  cited 
with  approval  the  statement  of  the 
general  rule  to  be  found  in  State  ex 
rel.  Wedeking  v.  McCracken,  60  Mo.  App. 
l.c.  565,  to  the  effect  that  the  rendition 
of  services  by  a public  officer  is  to  be 
deemed  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute  and  that 
if  by  statute  compensation  is  provided 
for  in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner 
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and  la  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode 
of  seouring  the  same." 

From  the  foregoing  it  will  be  seen  that  the  constables 
or  marshals  are  only  entitled  to  two  dollars  (£2.00)  for 
Impounding  a dog  the  pay  of  which  depending  upon  the  owner 
redeeming  the  deg. 

You  state  In  your  letter  that  the  constables  have 
resigned  and  refuse  to  enforce  this  law.  As  a result  there- 
of the  county  court  has  appointed  a deputy  sheriff  to  perform 
these  duties,  and  you  ask  whether  or  not  the  oourt  la  author- 
ised to  do  this  by  virtue  of  the  provisions  of  Section  11516, 

R.  3.  Mo.  1929,  which  is  as  follows i 

"Every  sheriff  shall  be  a conservator 
of  the  peace  within  his  county,  and 
shall  cause  all  offenders  against  law. 

In  his  view,  to  enter  into  recognizance, 
with  security,  to  keep  the  peace  and  to 
appear  at  the  next  term  of  the  circuit 
oourt  of  the  county,  and  to  commit  to 
jail  in  case  of  failure  to  give  such 
recognizance.  In  any  emergency  the 
sheriff  shall  appoint  sworn  deputies, 
who  shall  be  residents  of  the  county, 
possessing  all  the  qualifications  of 
sheriff.  Such  deputies  shall  serve 
not  exceeding  thirty  days,  and  shall 
possess  all  the  powers  and  perform  all 
the  duties  of  deputy  sheriffs,  with 
like  responsibilities,  and  for  their 
services  shall  receive  two  dollars  per 
day,  to  be  paid  out  of  the  county  treasury." 

We  construe  this  section  to  be  applicable  only  when  there 
is  a general  disturbance  of  the  peace  in  the  county  and  the 
sheriff  being  unable  to  quell  it  may  appoint  deputy  sheriffs 
for  a period  of  not  exceeding  thirty  days  who  shall  receive 
two  dollars  ($2.00)  per  day  for  their  services.  We  do  not 
think  that  the  failure  to  enforce  the  dog  tax  law  is  such  an 
emergency  as  is  contemplated  by  the  lawmakers  by  said  Sec- 
tion 11516,  and,  therefore,  the  county  court  would  be  unauthor- 
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ised  to  pay  a daputy  sheriff  two  dollar*  (#2.00)  per  day  for 
thirty  days  to  perform  the  duties  of  snforcing  the  dog  tax 
law. 

Your  letter  of  February  22nd  puts  another  Issue  Into 
the  request,  that  Is,  would  the  county  court  be  authorised 
to  employ  and  pay  a person  to  enforce  its  orders  made  for 
the  purpose  of  checking  rabies,  which  you  state  is  prevalent 
in  that  county.  The  sections  of  the  statutes  which  apply  to 
the  duties  of  the  county  court  in  suah  eases  are  as  follows t 
12867,  12868,  12869  and  12870. 

Section  12867  R.  S.  Missouri,  1929,  is  as  followst 

"Whenever  rabies  becomes  prevalent  in 
any  city,  town  or  village  in  this  state, 
the  mayor  of  such  city,  town  or  village 
shall,  according  to  the  necessity  of 
the  case,  issue  a quarantine  order,  re- 
quiring every  owner  or  person  in  charge 
of  any  dog  or  dogs  within  the  limits  of 
such  city,  town  or  village,  to  either 
kill  or  impound  his  dog  or  dogs,  or  to 
have  such  dog  or  dogs  immunized.  Said 
order  shall  be  published  once  in  the 
paper  officially  publishing  the  busi- 
ness of  such  city  or  town}  and  in  the 
absence  of  such  paper,  shall  be  posted 
as  in  case  of  sales  of  personal  property. 

The  mayor  of  such  city,  town  or  village 
is  authorised  by  proclamation,  to  termi- 
nate any  such  quarantine  whenever,  in 
his  judgment,  the  necessity  for  it  no 
longer  exists." 

Section  12868,  R.  3.  Missouri,  1929,  is  as  followst 

"Whenever  rabies  become  prevalent  in 
any  county,  township,  or  school  district 
in  this  state,  outside  of  any  city,  town 
or  village  in  such  county,  it  shall  be 
the  duty  of  the  county  court  or,  when 
court  is  not  in  session,  the  presiding 
judge  of  the  court,  to  take  cognizance 
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thereof.  The  county  court,  or  when 
court  Is  not  In  session,  the  presiding 
judge  thereof,  is  empowered  and  ordered 
to  issue  a quarantine  order  on  any 
county,  township,  or  school  district, 
according  to  the  necessity  of  the  case, 
that  each  and  every  owner  or  person  in 
charge  of  any  dog  or  dogs,  in  the  terri- 
tory affected,  shall  either  kill  or 
impound  every  dog  owned,  or  for  the  time 
possessed  by  him,  or  have  such  dog  or 
dogs  immunised.  aid  order  shall  be 
published  as  provided  in  section  12867 
of  this  article.  Such  county  court  or 
presiding  judge  thereof  is  authorised 
by  order  to  terminate  any  such  quarantine 
whenever,  in  the  judgment  of  the  court  or 
presiding  judge,  the  necessity  for  it  no 
longer  exists.” 

Section  1286€V  R«  S.  Missouri,  1929,  is  as  follows* 

"Whenever  any  quarantine  order  is  Issued 
as  provided  in  section  12867  or  section 
12868  of  this  article,  it  shall  be  the 
duty  of  all  police  officers,  and  town 
marshals  and  constables,  in  their  res- 
pective jurisdictions,  and  within  the 
jurisdiction  of  such  quarantine,  to 
kill  all  dogs  found  running  at  large, 
except  those  which  have  been  immunised.” 

Section  12870,  H.  S.  Missouri,  1929,  is  as  follows 

"All  expenses  of  suoh  quarantine  shall 
be  paid  out  of  the  treasury  of  suoh  city, 
town  or  village,  or  of  the  county,  town- 
ship or  school  district,  as  the  case  may 
be,  and  for  the  performance  of  their 
respective  duties,  the  police  officers, 
town  marshals  and  constables,  respectively, 
shall  receive  suoh  fees  and  mileage  as  is 
provided  by  law  for  the  performance  of  their 
o'oher  like  duties." 
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From  said  Section  12867  it  will  be  seen  that  the 
county  court,  when  it  deems  it  neoesa&ry,  may  make  the 
quarantine  order.  After  such  order  has  been  made,  it  is 
the  duty  of  the  police  officers,  town  marshals  and  constable* 
to  enforce  it.  They  are  to  be  paid  out  of  the  treasury  of 
the  county,  city,  township,  school  district  or  village  in 
which  such  quarantine  order  is  made. 

Section  12870,  supra,  provides  that  the  officers  en- 
forcing the  quarantine  orders  "shall  receive  such  fees  and 
mileage  as  is  provided  by  law  for  the  performance  of  their 
oc;, or  like  cr.  t:’  ea." 

While  this  statutes  does  not  specifically  state  what 
the  amount  of  the  fee  shall  be,  yet  it  clearly  shows  that 
the  lawmakers  Intended  that  the  officers  shall  be  paid  for 
that  service.  It  is  definite  as  to  the  pay  for  mileage, 
and  since  it  provides  that  they  shall  receive  pay  for  this 
service  as  they  receive  pay  for  other  like  duties,  then  it 
will  be  necessary  to  refer  to  the  general  statutes  to  find 
where  such  officers  perform  other  duties  like  the  ones  im- 
posed upon  them  by  Section  12869,  supra,  and  by  the  fee 
allowed  for  such  service,  fix  the  fee  f or t he  officer  for 
performing  the  duties  Imposed  upon  him  by  said  Section  12869. 

Section  11777,  R.  S.  Missouri,  1929,  which  refers  to 
constables,  provides  that  a constable  shall  receive  ten 
cents  per  mile  for  serving  process.  If  it  is  necessary 
for  the  oons table  to  travel  in  executing  the  quarantine 
order  of  the  county  oourt,  then  this  service  would  be  like 
the  service  of  the  officer  in  serving  a process,  and  we 
think  he  would  be  entitled  to  mileage  at  ten  cents  per  mile. 
This  section  also  provides  that  the  constable  shall  receive 
such  compensation  as  the  justice  of  the  peace  may  award 
for  receiving  and  keeping  property  on  execution  or  attach- 
ment. 

The  constable,  in  enforcing  the  quarantine  order  of 
the  county  court  by  taking  up  and  keeping  or  impounding 
the  dogs,  would  be  performing  a service  like  that  of  receiv- 
ing and  keeping  property  under  execution  or  attachment,  and 
we  think  that  the  lawmakers  had  this  section  in  mind  when 
they  provided  that  the  officer  should  receive  pay  the  same 
as  for  other  like  service  and  that  they  intended  that  for 
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the  services  of  the  constable  in  performing  his  duties 
under  the  quarantine  order  of  the  court  he  should  be  paid 
such  amount  as  the  county  court  which  issued  the  quarantine 
order  may  deem  proper. 


CONCLUSION. 

From  the  foregoing  we  are  of  the  opinion  tin  t the 
county  court  is  not  authorised  to  employ  and  pay  out  of 
the  county  funds  a person  to  enforce  the  provisions  of 
the  law  relating  to  taxation  of  dogs.  However,  we  are  of 
the  opinion  that  if  there  is  an  epidemic  of  rabies  in  the 
county,  city,  township  or  school  district  that  the  county 
court  may  make  a quarantine  order  and  pay  the  officers 
who  enforce  such  order  a reasonable  amount  of  compensation 
for  their  services  and  for  the  mileage  which  such  officer 
travelled  In  executing  the  order  they  shall  be  paid  at  the 
rate  of  ten  cents  per  mile. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 


TWBiDA 


ANIMALS: 

DOG  r AX: 

DOGS  j 


Person  having  more  than  ten  dogs  liable 
only  for  ten  dollars  tax. 


V 

i 


j 


March  16,  1939 


Mr.  Edward  V.  Long 
Prosecuting  Attorney- 
Pike  County 

Bowling  Green,  Missouri 
Dear  Sir: 


s*,  . 

si* 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"Please  give  me  a ruling  on  that  part 
of  Section  12873,  Laws  1937,  page  224, 
paragraph  1,  which  reads  as  follows: 

"Provided:  That  any  person  or  persons 
operating  a licensed  kennel  of  more 
than  ten  dogs  in  which  all  dogs  kept 
by  him  or  them  are  confined  and  not 
allowed  to  roam,  shall  pay  a tax  of 
$10.00,  which  amount  shall  be  the  full 
amount  of  tax  on  all  dogs  kept  by  said 
person  or  persons  as  described  above." 

"Do^s  the  man  who  owns  ten  dogs  or 
more  and  keeps  them  confined  with  the 
exception  of  the  time  he  is  hunting 
them  considered  to  be  operating  a 
kennel? 

"Does  a man  who  trades  in  dogs  and  has 
ten  or  more  dogs  confined  and  does  not 
breed  or  raise  dogs  considered  to  be 
operating  a kennel?" 

Section  12873,  Laws  of  Missouri,  1937,  page  2S£5, 
provides  in  full  as  follows: 
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"The  tax  on  each  male  dog  and  each 
spayed  female  dog,  of  which  the 
certificate  of  a veterinarian  or  the 
affidavit  of  the  owner  is  produced, 
in  this  state  shall  be  one  dollar 
(*1.00)  per  year,  and  the  tax  on  all 
other  dogs  in  this  state  shall  be 
three  dollars  (£3.00)  per  year,  pay- 
able to  the  county  clerk  of  the  county 
in  whch  the  owner  resides.  Provided: 

That  any  person  or  persons  operating 
a licensed  kennel  of  more  than  ten  dogs 
in  which  all  dogs  kept  by  him  or  them 
are  confined  and  not  allowed  to  roam, 
shall  pay  a tax  of  £10*00,  which  amount 
shall  be  the  full  amount  of  tax  on  all 
dogs  kept  by  said  person  or  persons 
as  described  above." 

The  obvious  intent  of  the  legislature  in  enacting 
the  proviso  to  the  above  statute  was  to  excuse  the  person 
or  persona  who  had  quite  a number  of  dogs  from  paying 
an  exorbitant  amount  of  tax  on  such  dogs  which  would 
render  the  possession  of  them  a luxury.  The  legislature , 
fully  aware  of  Missouri's  heritage  as  a "hound  dog"  state, 
did  not  wish  to  impose  such  a tax  upon  the  owner  of  a pack 
so  as  to  make  the  possession  of  them  beyond  the  means  of 
the  ordinary  person  of  Missouri. 

In  interpreting  the  section  quoted  in  your  request 
it  must  first  be  pointed  out  that  the  word  "licensed"  when 
used  in  reference  to  kennels,  must  be  omitted  from  the 
statutes  and  treated  as  mere  surplusage.  A close  search 
of  the  statutes  of  Missouri  discloses  no  reference  or 
statute  dealing  with  the  licensing  of  kennels.  It  is  a 
rule  of  statutory  construction  that: 

"*  * * words  to  which  no  meaning  at 
all  can  be  attached,  or  words  having 
no  meaning  in  harmony  with  the  legis- 
lative Intent  as  collected  from  the 
entire  act,  will  be  treated  as  sur- 
plusage, and  will  be  wholly  disregarded 
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In  the  construction  of  the  act  In 
order  to  effectuate  the  legislative 
Intent;  * *"  59  C.  J.  992 

In  State  ex  rel.  Tadlock  v.  Mooneyham,  253  S.  V*. 

1098,  212  Mo.  App.  573,  the  court  said: 

”A  word,  phrase,  or  sentence  may  he 
read  out  of  the  statute,  ***#*" 

"Kennel"  is  defined  in  35  Corpus  Juris,  900,  ass 

"A  house  for  a dog  or  for  dogs,  or 
for  a pack  of  hounds;  but  the  term 
is  sometimes  used  in  the  sense  of 
pack  or  collection  of  dogs  usually 
kept  or  bred  for  hunting,  or  for 
sale." 

Applying  the  above  definitions  to  the  questions  asked 
in  your  request,  it  will  be  seen  that  a person  who  owns  ten 
or  more  dogB  and  keeps  them  confined  with  the  exception  of 
the  time  that  he  is  hunting  with  them  is  operating  a kennel 
within  the  provisions  of  Section  12873,  supra. 

Further,  a person  who  trades  in  dogs  and  has  ten  or 
more  dogs  confined  also  comes  within  the  purview  of  Section 
12873,  supra. 


CON ILLS ION. 

It  Is,  therefore,  the  opinion  of  this  department  that 
a person  who  has  more  then  ten  dogs  which  are  confined  and 
not  allowed  to  roam  and  which  are  kept  or  bred  for  hunting 
or  for  sale  Is  operating  a kennel  within  the  meaning  of  Sec- 
tion 12873,  Laws  of  Missouri,  1937,  page  2T5,  and  is  liable 
for  a county  dog  tax  of  ten  dollars  ($10.00). 

Respectfully  submitted 


APPROVED: 

ARTHUR  0 * Ki.EFE 

Assistant  Attorney  General 


(Acting)  Attorney  General 


AO'KxDA 


ROAD  DISTRICT:  A voter  on  the  submission  of  the 

adoption  of  a special  road  district 
need  not  be  a taxpayer,  but  should 
be  qualified  under  the  general 
election  laws. 


March  27,  1939 


Hon*  dward  V*  Long 
Prosecuting  Attorney 
Pike  County 

bowling  dreen,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an 
opinion,  under  date  of  March  15th,  1939,  which 
reads  as  follows: 

"Please  give  me  a ruling  as  to  w.oat 
constitutes  a qualified  voter  who 
would  be  entitled  to  vote  in  the  elec- 
tion set  forth  in  Chapter  42,  Article 
9,  Section  8055,  Revised  Statutes  of 
Missouri,  1929." 

Section  8055,  R.  S.  Missouri,  1929,  in 
reference  to  the  qualification  of  the  voters  in 
adopting  a special  road  district,  has  not  been 
passed  on  by  the  Supreme  Court  of  this  state. 

Part  of  Section  8055,  S*  Missouri,  1929,  reads 
as  follows: 

"whenever  fifty  qualified  voters, 
who  are  resident  taxpayers  of  any 
such  proposed  special  road  district, 
shall  file  a petition  with  the  county 
court  of  any  county,  asking  the  court 
to  suhmit  this  article  to  a vote  of 
the  people  of  such  proposed  road  HTs- 
trict  for  tEeir  adoption,  the  county 
court  of such  county  shall  make  an 
order  of  record  that  this  article. 
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describing  the  same  by  its  title  and 
the  date  of  its  approval,  be  sub- 
mitted to  the  voters  of  such  proposed 
road  district  at  the  next  general  elec- 
tion, or  at  a special  election  to  be 
held  for  that  purpose  at  such  time  as 
the  court  may  order." 

It  will  be  noticed  by  the  above  partial  section  that 
the  intention  of  the  Legislature  was  that  in  order  to 
submit  to  a special  election  on  the  adoption  of  a 
special  road  district,  it  would  be  necessary  that 
fifty  resident  taxpayers  shall  file  a petition,  rhe 
purpose  of  mentioning  resident  taxpayers  was  to  pro- 
hibit fifty  persons  who  were  not  taxpayers  of  the 
special  road  district  to  file  a petition  for  the  sub- 
mission of  the  proposal,  which  would  be  no  extra 
cost 8 to  such  persons.  But,  under  the  partial  sec- 
tion it  will  be  noticed  that  the  Legislature  used 
the  phrase,  "vote  of  the  people  of  such  proposed 
district  for  their  adoption."  Under  this  phrase 
it  did  not  specifically  state  a vote  by  the  tax- 
payers of  such  special  proposed  road  district.  It 
Is  also  noticed  that  the  Legislature  in  enacting  the 
section  as  above  partially  set  out  stated,  " be 
submitted  to  the  voters  of  such  proposed  road  district 
at  the  next  general  election,  or  at  a special  elec- 
tion." This  part  of  the  section  did  not  specifically 
say  that  the  proposal  should  be  submitted  to  the  tax- 
paying  voters  of  such  proposed  road  district.  This 
partial  section  does  not  seem  to  be  ambiguous  in  any 
respect  unless  one  can  say  that  in  view  of  the  fact 
that  the  Legislature  required  fifty  taxpayers  to  file 
a petition,  then  only  taxpayers  could  vote  on  the 
proposal  after  the  filing  of  the  petition.  The  word- 
ing does  not  s eem  to  be  ambiguous  and  should  be  con- 
strued according  to  the  common  and  known  meaning  of 
the  words  "voters"  and  "vote  of  the  people". 
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In  59  C.  J.,  page  952,  It  la  said: 

"The  Intention  of  the  legislature 
la  to  be  obtained  primarily  from 
the  language  used  In  the  statute. 

The  court  must  Impartially  and  with- 
out bias  review  the  written  words  of 
the  act,  being  aided  In  their  Interpre- 
tation by  the  canons  of  construction. 

Where  the  language  of  a statute  Is 
plain  and  unambiguous,  there  la  no 
occasion  for  construction,  even  though 
other  meanings  could  be  found;  and  the 
court  cannot  Indulge  In  speculation  as 
to  the  probable  or  possible  qualifica- 
tions which  right  have  been  in  the  mind 
of  the  legislature,  but  the  statute 
must  be  given  effect  according  to  its 
plain  and  obvious  meaning,"  citing 
Cendron  v.  Dwight  Chapin  & Co.,  (App.) 

37  S.  W.  (2d)  486;  Betz  v.  Kansas  city 
So.  R.  Co.,  284  S.  Yr.  455,  314  Mo. 

390;  Grier  v.  Kansas  city,  C.  C.  & St. 

<J.  Ry . Co.,  223  S.  454,  286  Mo. 

523.  " 

In  Betz  v.  Columbia  Telephone  Co.,  (App.) 

24  S.  W.  (2d)  224,  the  Court  said: 

"To  get  at  the  t rue  meaning  of  the 
language  of  the  statute  the  court 
must  look  at  the  whole  purpose  of 
the  act,  the  law  as  It  was  before 
the  enactment,  and  the  change  In  the 
law  Intended  to  be  made." 

In  the  case  of  State  ox  rel  Little  Prairie 
Special  Road  District,  v.  Thompson,  State  Auditor, 
285  S.  57,  the  court.  In  a mandamus  proceeding 
In  which  it  ordered  the  registration  of  bonds  voted 
by  a special  road  district,  by  the  State  Auditor, 
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said: 


"Said  article  was  adopted  by  the  people 
of  said  district  at  an  election  duly  called 
for  that  purpose  by  the  county  court, 

It  will  be  noticed  by  the  above  decision  that  the 
court  said:  "said  article  was  adopted  by  the  people 
of  said  district,  * * * "•  It  did  not  say  that  the 
article  was  adopted  by  the  taxpayers'  of  said  district. 


CONCLUSION. 

In  view  of  the  above  authorities  it  is  the  op- 
inion of  this  department  that  a voter,  in  order  to  be 
qualified  to  vote  in  an  election  as  set  forth  in  Chap- 
ter 42,  Article  9,  Section  8055,  S.  Missouri,  1929, 
need  not  be  a taxpayer , but  his  qualifications  should 
ohly  comply  with  the  voter  of  a general  or  special 
election. 


respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  ueneral 

WJBlRW 

APPROVED: 


tYreTW.  BTJRTON  ■ 
(Acting)  Attorney-General. 
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TAXATION  Owner  purchasing  at  third  sale  acquires 

Awii  interest  free  from  tax  lien3  for  v.iiich 

4 ale  was  lied. 


i 


) 


April  29,  1939 


Honorable  Ldward  V.  Long 
Prosecuting  Attorney 
Pike  County 
Bowling  Preen,  ho. 


Dear  Ur.  Long: 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion of  April  26th,  which  is  as  follows: 


"The  Collector  of  this  County  has  asked  that 
I secure  an  official  opinion  from  you  rela- 
tive to  the  following  situations: 

"First,  A owns  a piece  of  property  which  has 
been  offered  for  sale  twice  for  delinquent 
taxes  under  the  Jones-; lunger  Law  and  no  bid 
received  and  on  the  third  sale  it  was  sold 
to  B for  an  amount  less  than  the  taxes  due. 

A redeems  the  property.  Must  A pay  the 
balance  due  for  delinquent  taxes  or  is  the 
property  redeemed  clear  of  all  taxes? 

"Second,  If  a owner  of  a piece  of  property 
buys  the  same  at  the  third  and  final  tax 
sales  at  an  amount  less  than  the  total 
amount  of  taxes  due  must  he  pay  the  full 
amount  of  taxes  due  or  is  the  land  relieved 
of  that  lien?" 


Your  first  request  is  answered  by  an  opinion  to  Mr. 
John  G.  burkhardt.  Associate  City  Counselor  of  St.  Louis 
on  march  7,  1938. 
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SECOND,  IF  A Ob NEE  OF  A PIECE  OF  PKOPERTY  DUYS 
THE  SAFE  AT  THE  THIRD  AND  FINAL  TAX  SALES  AT 
AN  AMOUNT  LESS  THAN  THE  TOTAL  AMOUNT  OF  TAX1  S 
DUE  MUST  HE  PAY  THE  FULL  AMOUNT  OF  TAXi-S  DUE 
OR  IS  THE  LAND  RELIEVED  OF  THAT  LIEN? 


Section  9953a,  Senate  bill  No.  94,  Laws  of  1933,  at 
pa^ e 432,  Is  as  follows: 


"Whenever  any  lands  have  been  or  shall  here- 
after be  offered  for  sale  for  delinquent 
taxes.  Interest,  penalty  and  costs  by  the  col- 
lector of  the  proper  county  for  any  two 
successive  years  and  no  person  shall  have  bid 
therefor  a sum  equal  to  the  delinquent  taxes 
thereon,  interest,  penalty  and  costs  provided 
by  law,  then  such  county  collector  shall  at 
the  next  regular  tax  sale  of  lands  for  delin- 
quent taxes,  sell  the  same  to  the  highest 
bidder,  and  the  purchaser  thereof  shall  ac- 
quire thereby  the  same  interest  therein  as 
is  acquired  by  purchasers  of  other  lands  at 
such  delinquent  tax  sales*" 


Section  9953b,  is  as  follows: 


"Such  lands  may  be  redeemed  from  such  sale 
upon  the  same  terms  and  conditions  as  other 
lands  may  be  redeered  from  delinquent  tax 
sales,  as  provided  herein;  but  in  the  event 
of  the  redemption  of  any  land  from  any  sale 
made  under  the  provisions  of  this  act,  the 
land  so  redeemed  shall  be  liable  to  resale 
by  such  county  collector  at  the  next  or  any 
subsequent  tax  sale  of  lands  for  delinquent 
taxes  for  all  delinquent  taxes,  penalty, 
interest  and  costs  not  paid  by  such  sale*" 


Whenever  land  is  sold  tinder  Section  9963a,  supra, 
it  is  made  to  the  hi^  hest  bidder  and  "the  purchaser  there- 
of shall  acquire  thereby  the  same  interest  therein  as  is 
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acquired  by  purchasers  of  other  la^ds  at  such  delinquent 
sales"  • 

There  is  no  statutory  provision  for  another  sale  of 
such  lands  for  the  taxes  for  which  such  sale  was  had  ex- 
cept in  case  of  redemption  under  Section  9963b,  supra. 
Therefore  except  in  case  of  redemption  this  is  a final 
sale  and  it  extinguishes,  as  to  tne  highest  bidder,  the 
tax  liens  for  which  the  sale  was  had.  There  is  no  pro- 
vision in  said  Section  9963a,  supra,  nor  any  other  Sec- 
tion of  Senate  Bill  No,  94  which  could  be  construed  as 
prohibiting  the  owner  or  any  party  in  interest  from  be- 
coming the  highest  bidder. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department 
that  an  owner  of  land,  bidding  it  in  for  taxes  under  Sec- 
tion 9963a,  supra,  acquires  his  interest  as  such  purchaser 
free  from  all  tax  liens  for  which  the  sale  was  had. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


HARRY  H 'KATr 

(Acting)  Attorney-General 


SVM  I LB 
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■Entitled  only  to  mileage  actually 
traveled. 

HIGHWAY  PATROL:  Warrant  to  be  executed  by  them,  should  be 

Addressed  to  them. 


June  5th,  1959. 


) 


Hon.  Edward  V*  Long, 

Proa e cut ing  Attorney, 
pike  County, 

Bowling  Green,  Missouri. 
Lear  Sir: 


Y?e  are  In  receipt  of  your  letter  of 
June  1st,  requesting  three  rulings,  and  will 
take  them  up  In  the  order  given  by  you. 

Your  first  question: 

"A  member  of  the  State  Highway 
Patrol  executes  a State  Warrant 
and  delivers  the  prisoner  to  the 
Sheriff.  The  Sheriff  has  no 
active  part  In  making  the  a;  rest 
or  transferring  the  prisoner  to 
jail.  However,  the  Sheriff  makes 
a return  on  the  warrant  showing  that  he 
travelled  a certain  number  of 
miles  in  executing  the  warrant  and 
in  bringing  the  prisoner  to  jail. 

Is  the  Sheriff  entitled  to  receive 
this  mileage?? 

Section  11789,  R.  S.  Vo.  1929,  provides: 

"No  ml lea. e fees  for  serving  any 
writ,  summons  or  other  legal  pro- 
cess shall  be  collected  tinless  the 
sheriff  shall  actually  travel  the 
distance  for  which  he  makes  such 
charge:  ***•*•&*" 
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Section  11792,  R.  S.  Mo.,  1929,  further 
provides  that : 

■*  * * # «•.  Ten  cents  for  each 
mile  actually  traveled  in  serv- 
ing any  venire  summons,  writ,  sub- 
poena. or  other  orcer  of  court 
* # * *.B 

In  connection  with  these  statutes,  we  wish 
to  call  youtf  attention  to  the  fact  that  only  the 
officer  to  whom  the  writ  or  warrant  is  directed 

shall  execute  same. 

CONCLUSION 

The  Sheriff  is  entitled  to  fees  for  only 
the  mileage  actually  traveled  by  him  in  executing 
any  warrant.  Under  the  circumstances  referred  to 
by  y~u,  he  would  probably  be  entitled  to  fees  of 
one  dollar  ($1.00)  for  executing  the  warrant  by 
bringing  the  prisoner  before  the  magistrate. 

Your  second  question  is  as  follows* 

w A warrant  is  issued  by  a Justice 
of  the  Peace  in  the  county  and  the 
sa-  e is  executed  by  a member  of  the 
State  Highway  Patrol.  The  Trooper 
delivers  the  prisoner  to  the  Sheriff 
at  the  Jail  bpt  the  Sheriff  refuses 
to  take  charge  of  the  prisoner  or 
lock  him  in  the  jail  but  releases  the 
prisoner.  What  would  be  the  proper 
procedure  against  the  Sheriff  in 
such  case?" 
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Section  8527,  R,  S,  Mo,,  1929,  reads  as 

follows: 


"It  shall  be  the  duty  of  the 
sheriff  and  jailer  to  receive, 
from  constables  and  other  of-  . 
fleers,  all  persons  who  shall 
be  apprehended  by  such  con- 
stable or  other  officers,  for 
offenses  against  this  state, 
or  who  shall  be  coemitted  to 
such  jail  by  any  competent 
authority;  and  if  any  sheriff 
o^  Jailer  shall  refuse  to  re- 
ceive any  such  person  or  per- 
sona, he  shall  be  adjudged 
guilty  of  a misdemeanor,  and  on 
conviction  s&all  be  fined  in  the 
discretion  of  the  court," 

Section  8526,  L.  S.  lo.,  1929,  makes 
the  Sheriff  of  each  county  in  the  state  the  jailer, 
and  provides  that  he  may  appoint  a jailer  under  him 
who  should  bear  in  mind  that  a warrant  provides  for 
bringing  of  a prisoner  apprehended  before  the  magis- 
trate, u Upon  his  apprehension,  he  may  give  bail,  or 
in  the  case  of  failure  to  give  bail,  he  shall  be 
committed  to  jail. 


CONCLUSION 

Any  sheriff  who  refuses  to  accept  a prisoner 
upon  the  proper  coEimitment  is  guilty  of  a misdemeanor, 
and  may  be  convicted  of  such. 

Your  third  question: 

"A  State  Warrant  is  executed  by  a 
member  of  the  State  Highway  Patrol 
and  the  Sheriff  refuses  to  make  a 
return  on  said  warrant,  la  the 
Trooper  authorized  to  sign  such 
warrant  as  having  been  executed?" 
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Section  3418,  H,  S,  Ko«,  1926,  provides: 

*****  it  shall  te  the  duty 
of  the  Justice  to  forthwith  issue 
a warrant  for  the  arrest  of  the  de- 
fendant, directed  to  the  sheriff 
of  the  county  or  constable  of  the 
township,  or,  if  no  such  officer 
is  at  hand,  then  to  some  competent 
person  who  shall  be  specially  de- 
puted by  the  Justice  to  execute 
the  same,  by  written  indorsement 
to  that  effect  on  such  warrant," 

COKCLUSION 

A state  warrant  is  ordinarily  directed  to 
the  Sheriff  or  any  constable  of  the  county  and 
should  be  given  to  either  of  them  which  may  be 
present.  If  neither  of  them  is  present  the  warrant 
may  be  directed  by  the  Justice  or  officer  Issuing 
same  to  a member  of  the  state  highway  patrol  who 
may  return  same. 


Respectfully  submitted. 


APPROVED: 


ROIERT  L.  EYLER, 

Assistant  Attorney  General, 


t;_i.  KiitoR 

(Acting,)  Attorney  General, 
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'COUNTY  COURTS: 

COUNTY  HIGHWAY  ENGINEER: 


County  Court  must  determine  whether 
applicant  for  position  as  county 
hignway  engineer  meets  statutory 
requirements  as  to  qualifications. 


July  27,  1030  ' 

} ' 

Ur.  Edward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Bear  Sir: 

We  have  received  your  letter  of  July  15th,  whioh 
reads  as  follows: 


"Please  inform  me  whether  or  not  the 
County  Court  oan  under  Seotions  8b 06, 
8809,  8819,  Revised  Statutes  of  Mis- 
souri, 1929,  appoint  anyone  as  High- 
way Engineer  who  la  not  a olvll  engi- 
neer and  who  oan  not  qualify  as  a 
[ practical  civil  engineer. 

To  qualify  as  a practical  civil  engi- 
neer what  would  be  required  to  be  the 
extent  of  his  training. 

This  opinion  is  requested  of  me  by  the 
County  Surveyor. " 


You  have  referred  us  to  Seotions  8806,  8609  and  8819 
of  the  Revised  Statutes  of  Missouri,  1929.  These  statutes 
all  refer  to  Juries.  No  doubt  you  refer  to  Sections  18006, 
8009  and  other  seotions  contained  in  Article  VIII,  Chapter 
42,  R.  S.  Mo.  1929. 

Section  8006  provides  as  follows: 


"There  is  hereby  created  in  the  several 
counties  of  the  state  of  Missouri  the  of- 
floe  of  county  hig ] way  engineer,  and  the 
county  courts  of  each  county  in  this 
state  are  hereby  authorised  and  empowered 
to  appoint,  and  may  appoint  a highway 
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engineer  within  and  for  their  respec- 
tive oounties  at  any  regular  meeting 
for  such  length  of  time  aa  may  be  deem- 
ed advisable  in  the  judgment  of  the 
court,  at  a compensation  to  be  fixed 
by  the  court." 

As  to  the  qualification  of  such  county  highway 
engineer*;  Section  8009  reads  in  part  as  follows! 

"The  county  highway  engineer  shall  be 
a resident  of  the  state  of  Missouri, 
and  shall  be  skilled  in  the  laying  of 
drains,  in  bridge,  culvert  and  road 
building  and  general  road  work,  and  he 
shall  have  a practical  knowledge  of 
olvil  engineering,  and  shall  be  active 
and  diligent  in  the  discharge  of  his 
duties.  * * * * ■ 


It  will  be  observed  that  the  above  statutes  do  not 
require  the  county  highway  engineer  to  be  a oivil  engineer 
but  require  only  that  he  "shall  have  a practical  knowledge 
of  oivil  engineering" . Of  oourse  if  a candidate  for  such 
office  is  not  a civil  engineer,  or  if  he  oannot  qualify  as 
a practical  oivil  engineer,  as  you  suggest  in  your  letter, 
it  is  clear  that  such  person  would  not  have  a "practical 
knowledge  of  civil  engineering". 

We  can  see  no  distinction  between  the  term  "qualifying 
as  a practical  civil  engineer”  and  the  statutory  term  "practical 
knowledge  of  oivil  engineering*.  Certainly  if  a person  could 
not  qualify  as  a "practical  civil  engineer”  he  would  not  be 
possessed  of  "practical  knowledge  of  civil  engineering".  Con- 
sequently, if  a candidate  oannot  qualify  sa  a practical  civil 
engineer  we  are  of  the  opinion  that  the  county  court,  if  it 
so  finds,  is  without  authority  to  appoint  such  candidate  as 
county  highway  engineer. 

The  statutes  do  not  state  the  extent  or  amount  of  training 
a person  must  have  in  order  to  qualify  as  a practical  oivil 
engineer.  This  is  a matter  which  appears  to  have  been  left  to 
the  judgment  and  discretion  of  the  county  court.  The  county 
court  is  given  the  exclusive  right  to  appoint  such  officer* 


Edward  V,  Long 


3 


July  27,  19 $9 


Vr. 


In  the  case  of  Langston  v,  Howell  County,  79  S.  W.  (2d) 

99,  the  Supreme  Court  of  Missouri,  in  commenting  on  a particular 
declaration  of  law  given  by  the  lower  court,  saidi 


"If  the  declaration  of  law  means  that 
the  discretion  and  power  to  select  a 
county  highway  engineer  and  fix  the 
lent  th  of  term  for  whioh  he  is  appoint- 
ed ib  vested  in  the  county  court,  we 
also  oonour  therein. " 


Therefore,  since  the  "power  to  select  a county  engineer" 
is  in  the  county  oourt,  the  power  also  to  determine  whether 
such  person  is  possessed  of  the  necessary  statutory  qualifications 
must,  of  necessity,  also  be  lodged  in  said  court.  Sinhe  the 
county  court  only  can  appoint,  and  since  the  right  to  determine 
the  qualif ioations  is  not  given  to  any  other  person  or  body, 
it  would  follow  that  the  county  oourt  must  apply  the  statutory 
qualifications  and  determine  whether  the  applicant  has  sufficient 
knowledge  and  experience  to  qualify. 

Section  SOU,  R.  S.  ho.  1929,  provides  that  the  county 
court  may,  if  it  so  desires,  appoint  the  county  surveyor  to  the 
offioe  of  county  highway  engineer.  As  to  this  appointment  and 
the  qualifications  for  the  offioe  whioh  the  surveyor  must  possess. 
Section  8011  reads  as  follows! 


"The  county  court  of  the  several  counties 
in  this  state  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their  re- 
spective oounties  to  the  office  of  county 
highway  engineer,  provided  he  be  thorough- 
ly qualified  and  competent,  as  required  by 
this  article}  * ■»  * •*". 


Here  again  it  appears  that  the  duty  is  placed  upon  the 
county  court  to  determine  whether  or  not  the  county  surveyor 
is  "thoroughly  qualified  and  competent,  as  required  by  tills 
article". 

The  case  of  State  v.  Starkey,  49  liinn.  SOS,  52  N.  W.  24, 
throws  some  light  on  the  proper  construction  whioh  should  be 
placed  on  Section  8009  as  to  the  qualifications  a county  highway 
engineer  should  possess.  In  that  case  an  ordinance  of  the 
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City  of  St.  Paul,  Minnesota,  authorising  the  appointment  of 
a building  inspector,  provided  that  he  should  be  a "practical 
architect  and  sanitary  engineer”.  The  court  held  that;  this 
expression  meant  a person  having  a professional  knowledge  of 
architecture  and  a practical  experience  in  superintending  the 
construction  of  various  kinds  of  buildings,  including  plunbing 
and  drainage.  More  parti cularly,  the  court  said: 


"The  term  'practical  architect  and  sani- 
tary engineer*  should  not  be  given  too 
narrow  or  technical  a construction,  but 
should  be  considered  in  connection  with 
the  nature  of  the  business  and  duties 
required  of  the  offioer,  which  relate, 
not  so  much  to  the  styles  of  the  archi- 
tecture, external  finish,  or  matters  Of 
ornamentation,  as  a knowledge  of  the 
principles  of  architecture  as  practi- 
cally applied  in  determining  the 
strength,  quality  and  adaptation  of 
materials  and  the  proper  foundation  for 
structures,  and  also  in  estimating  and 
calculating  the  proportionate  strength 
of  walls,  timbers,  columns,  and  supports, 
and  the  strain  or  pressure  to  which  they 
may  be  subjected,  in  conformity  with  the 
rules  of  the  department.” 


CONCLUSION 


Vile  conclude,  therefore,  that  since  the  county  court  has 
the  exclusive  right  to  appoint  the  oounty  highway  engineer, 
such  court  must  determine  whether  or  not  an  applicant  for 
such  position  1ms  a "practical  knowledge  of  civil  engineer- 
ing". If  the  oounty  court  finds  that  the  applicant  cannot 
qualify  as  a practical  oivil  engineer,  or  that  he  does  not 
have  a practical  knowledge  of  oivil  engineering,  then  such 
court  is  without  authority  to  appoint  such  person.  Further, 
that  the  statutes  do  not  specify  the  amount  or  extent  of 
training  or  experience  that  an  applicant  must  have  in  order 


to  possess  "practical  knowledge  of  civil  engineering”,  and 
this  is  a matter  which,  by  necessity,  must  be  left  to  the 
judgment  of  the  county  court. 


Hespeotfully  submitted. 


J.  F.  ALLEBACH 

Assistant  Attorney  General 


APitOVEDi 


cioVKiX  R.  HEVVI ^ *F 

(Acting)  Attorney  General 
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RECORDER  OP  DEEDS:  Has  no  authority  to  keep  out  of  office-  justice  of 
peace  soliciting  performance  of  marriage  ceremony,  whose  conduct  annoys 
applicants  for  marriage  license  anu  is  detrimental  to  efficient 
operation  of  said  office,  hut  county  court  has  right  to  eject  intruders 
from  s aid  office. 


October  19*  1959 


Mr.  Edward  V,  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 


Vie  received  your  request  for  our  opinion  dated 
September  7,  1939,  in  the  following  terms: 


"Please  give  me  a ruling  on  the  fol- 
lowing situation: 

We  have  a justice  of  the  peace  in  this 
county  who  pe: slate  in  loafing  in  the 
Recorder  of  Deed's  office  and  when 
couples  come  to  this  office  to  secure 
their  marriage  licenses  he  will  either 
follow  them  in  this  office  and  insist 
on  marrying  them.  This  conduct  is 
annoying  to  the  applicants  for  the 
license  and  to  the  heoorder  of  Deeds, 
Does  the  Recorder  of  Deeds  have  the 
authority  to  forbid  and  keep  this 
justice  of  the  peace  from  coming 
into  hia  office?" 


In  your  letter  dated  October  16,  1939,  you  referred 
to  the  o<  nduct  of t he  Justice  of  the  peace  as  "detrimental 
to  the  efficient  operation  of  hia  office". 

The  framers  of  the  Constitution  and  the  legislature,  hav- 
ing gives  to  the  county  court  the  right  to  expel  or  eject 
Intruders  or  trespassers  from  the  county  courthouse  or 
offices  therein  (as  will  be  seen  below),  it  is  to  be  pre- 
sumed it  was  not  Intended  to  bo  exercised  by  the  Recorder 
of  Deeds, 
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article  VI,  Section  3b,  Constitution  of  Missouri, 
provides  * 


"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  jurisdiction 
to  transact  all  county  and  such  other 
business  as  nay  be  prescribed  by  lav. 
The  court  shall  consist  of  one  or  more 
judges,  not  exceeding  three,  of  v«o 
the  probate  judge  may  be  one,  as  may  be 
provided  by  lav.” 


Section  2078,  R.  S.  Mo.  1929,  Mo.  St.  Ann.,  page 
2658  provides,  in  parti 


"The  county  court  shall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county 
* * * .” 


The  control  and  management  of  county  property  was 
held  in  Sparks  vs.  Purdy.  11  Mo.  219,  necessarily  to 
include  the  rigEF  susrcarily  to  expel  or  eject  intruders 
or  t respassers  from  the  county  courthouse  and  offices 
therein  and  the  court,  in  part,  said,  at  side  pages 
224  and  22b l 


"The  law  intrusts  the  County  Court  with 
the  control  and  management  of  the  property, 
real  and  personal  of  the  county j and 
under  this  power  the  court  superintends 
the  public  buildings.  Public  convenience 
requires  that  a suanary  power  to  prevent 
the  Illegal  occupation  of,  and  to  eject 
trespassers  from  the  places  designed  f*or 
the  transaction  of  the  business  of  the 
county  should  exist  in  some  body.” 
(Underscoring  ours) 

*#««*«*«  « * # *•»**■»*•»** 

"That  a County  Court  may  expel  an  intruder  * 
from  the  court -house  in  a summary  way, 
we  have  no  doubt,  but  under  the  circum- 
stances of  this  case,  their  conduct  toward 
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Sparka  was  harsh  and  ills gal ." 


Where  the  sheriff,  by  authority  of  the  courty  court, 
forcibly  ejected  from  a county  office  a former  county 
officer,  it  was  held  that  neither  the  judges  of  the 
county  court,  nor  the  sheriff  were  liable  in  damages 
and  the  court,  in  part,  salds 


"Die  county  court  was  entitled  to  the 
free  and  unconditional  aocess  to  and 
use  of  its  records  and  it  was  entitled 
to  treat  any  one  as  a trespasser  who, 

without  official  authority,  obstructed 
its  access  to  or  use  of  the  same. 
(Sparks  Purdy,  11  ko.  219, )w 


Morgan  vs . Owen,  et  al  19S  Mo.  587,  l.c.  696,  91  S.  W. 
1055. 


The  question  what  conduct  makes  one  an  intruder  or 
trespasser  in  a county  office  seems  to  have  arisen 
most  frequently  in  connection  w ith  the  conduct  of  per- 
sons coming  into  and  using  the  office  of  the  Recorder 
of  Deeds  for  the  purpose  of  copying  records  for  ab- 
stracters . In  stating  the  rule  that  abstracters,  as 
a part  of  the  general  public,  have  a right  to  come 
into  and  use  the  office  of  the  recorder,  it  is  said 
that  right  is  subject  to  the  following  conditions,  in 
1 R.C.L.  98  (and  cases  cited) t 


"Even  when  the  statutes  confer  this 
extensive  right  on  abstracters,  they 
must  exercise  it  reasonably,  with  due 
regard  to  the  rights  and  duties  of  the 
custodian  of  the  records  and  to  the 
ri#it  of  others  having  similar  privileges 
of  access;  and  the  right  may  be  exercised 
only  on  compliance  with  such  reasonable 
regulations  as  the  law  and  the  custodian 
of  the  records  may  prescribe,  such  as  a 
limitation  on  the  number  of  employees 
that  an  abstracter  may  put  at  work  on 
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the  records  at  one  time,  decent  and 
orderly  behavior  of  such  employees, 
etc," 


Regarding  a similar  situation,  the  Supreme  Court  of 
Tennessee,  in  Shelby  County  vs.  Memphis  Abstract  Company 
203  S.  V.  339,  L.R.A.  1918  2 , 939,  l.c.  941,  942,  said! 


"By  Sec,  506  of  Thompson* s Sherman' s 
Code  the  sheriff  of  the  county  Is  given 
charge  of  the  courthouse,  unless  some 
other  person  is  specially  appointed  by 
the  court  for  the  purpose,  and  he  Is 
given  power  to  prevent  trespassing  and 
to  exclude  Intruders.  The  county  register 
Is  custodian  of  the  records  In  his  office, 
and  In  event  the  employees  of  defendant 
company  should  prove  to  be  Intruders  by 
refusing  to  obey  reasonable  rules  or 
demands  of  the  register,  or  should  unduly 
Interfere  with  other  members  of  the  public 
In  their  use  of  the  registry,  the  slier  iff 
would  have  authority  to  exclude  them." 


The  right  which  the  sheriff  was  there  said  to  have 
was  based  on  his  having  charge  of  the  courthouse.  That  right 
is  possessed  In  Missouri  by  the  county  court,  because  It 
has  charge  (control  and  management)  of  the  courthouse. 

The  limitation  upon  the  right  of  an  abstracter,  as 
a part  of  the  public,  to  use  the  office  of  the  recorder  of 
deeds,  was  announced  in  the  following  terms  in  Lay  vs.  Button 
96  Mich.  600,  56  N.  V,  3t 


"'This  right  does  not  permit  the  register 
to  be  unduly  annoyed  by  a large  force,  or 
by  work  at  unseasonable  hours,  or  by  the 
monopoly  of  furniture,  office  rocsi,  or 
records  to  the  exclusion  of  other  persons, 
or  interfere  with  his  rlg$ht  to  prescribe 
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Mr.  Ldward  V.  Lon 


a reasonable  use  of  the  same." 


Upon  all  the  aboxe  authority.  If  the  conduct  of  the 
justice  of  the  peace  Is  such  as  to  Impair  the  efficiency 
of  the  office  of  the  recorder  of  deeds  (as  vou  indicate 
it  is  In  your  letter  dated  October  16,  1939),  or  such 
as  to  interfere  unduly  with  the  use  of  said  office  by 
the  public,  the  county  court  has  the  right,  by  its  order 
through  the  sheriff,  to  expel  or  eject  said  justice  of 
the  peace  as  an  intruder  or  trespasser.  The  framers  of 
the  Constitution  and  the  legislature,  having  given  that 
right  to  the  county  court,  it  is  to  be  presumed  it  was  not 
intended  to  be  exercised  by  the  recorder  of  deeds.  Where 
the  statute  directs  the  performance  of  certain  things 
by  a particular  person  or  body,  it  implies  that  it  shal. 
not  be  done  by  a different  person.  69  C.  J.  page  964 
and  oases  cited. 

The  reference  in  some  of  the  cases  cited  to  the 
prescribing  of  rules  and  regulations  by  the  recorder 
la  applicable  only  to  the  records  themselves. 


CONCLUSION 


The  recorder  of  deeds  has  no  authority  to  keep  out 
of  his  office  a Justice  of  the  peace  soliciting  periormance 
of  a marriage  ceremony,  whose  conduct  annoys  applicants 
for  u marriage  license,  and  is  detrimental  to  the  efficient 
operation  of  said  office,  but  the  county  court  has  the 
right  to  eject  intruders  from  said  office. 

Respectfully  submitted. 


LAWRLNCE  L.  BK ALLEY 

Assistant  Attorney  General 

aPP HOVELS 


mM 

(Acting)  Attorney  General 
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STATUTORY 

CONSTRUCTION: 


Words  "shall  be  lawful"  in  Section 
9953b.,  Laws  of  Missouri,  1939,  construed 
to  be  directory. 
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November  30,  1939 


Hon*  -dward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  ireen,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion,  under 
date  of  November  27,  1939,  which  reads  as  follows* 


"Our  County  Court  failed  to  appoint  a Trustee  to 
purchase  real  estate  sold  for  taxes  as  provided 
under  Section  9953b  at  page  851,  Laws  of  Missouri, 
1939*  The  Collector  desires  me  to  inquire  of  you 
whether  or  not  the  failure  of  the  County  Court  to 
appoint  ;uch  Trustee  In  any  way  affects  the  sale 
or  the  title  to  property  which  he  has  conveyed 
to  the  purchasers  at  this  sale*" 


Section  9953b  page  851,  Laws  of  Missouri,  1939,  reads 

as  follows* 


"It  shall  be  lawful  for  the  County  Court  of  any 
County,  and  the  Comptroller,  Mayor  and  President 
of  the  Board  of  Assessors  of  the  City  of  St*  Louis, 
to  designate  and  appoint  a suitable  person  or 
persons  with  discretionary  authority  to  bid  at 
all  sales  to  which  Section  9953a  is  applicable, 
and  to  purchase  at  such  sales  all  lands  or  lots 
necessary  to  protect  all  taxes  due  and  owing 
and  prevent  their  loss  to  the  taxing  authorities 
Involved  from  inadequate  bids*  Such  person  or 
persons  so  designated  are  hereby  declared  as  to 
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such  purchases  and  as  title  holders  pursuant 
to  collector's  deeds  issued  on  such  purchases, 
to  be  trustees  for  the  benefit  of  all  funds 
entitled  to  participate  in  the  taxes  against 
all  such  lands  or  lots  so  sold*  Such  person 
or  persons  so  designated  shall  not  be  required 
to  pay  the  amount  bid  on  any  such  purchase  but 
the  collector's  deed  issuing  on  such  purcnase 
shall  recite  the  delinquent  taxes  for  wnich 
said  lands  or  lots  were  sold,  the  amount  due 
each  respective  taxing  authority  involved,  and 
that  the  grantee  in  such  deed  or  deeds  holds 
title  as  trustee  for  the  use  and  benefit  of 
the  fund  or  funds  entitled  to  the  payment  of 
the  taxes  for  which  said  lands  or  lots  were  uold. 

The  costs  of  all  collectors'  deeds,  the  record- 
ing of  same  and  the  advertisement  of  such  lands 
or  lots,  shall  be  paid  out  of  the  county  treasury 
in  the  respective  counties  and  such  fund  as  may 
be  designated  therefor  by  the  authorities  of  the 
City  of  St.  Louis*  AH  lands  or  lots  so  pur- 
chased shall  be  sold  and  deeds  ordered  executed 
and  delivered  by  such  trustees  upon  order  of  the 
County  Court  of  the  respective  counties  and  the 
Comptroller,  Mayor  and  President  of  the  Board  of 
Assessors  of  the  City  of  St*  Louis,  and  the  pro- 
ceeds of  such  sales  shall  be  applied,  first,  to 
the  payment  of  the  costs  incurred  and  advanced, 
and  the  balance  shall  be  distributed  pro  rata 
to  the  funds  entitled  to  receive  the  taxes  on 
the  lands  or  lots  so  disposed  of*  Upon  appoint- 
ment of  any  such  person  or  persons  to  act  as 
trustee  as  herein  designated  a certified  copy  of 
the  order  making  such  appointment  shall  be  de- 
livered to  the  Collector,  and  if  such  authority 
be  revoked  a certified  copy  of  the  revoking  order 
shall  also  be  delivered  to  the  Collector*  Comp- 
ensation to  trustees  as  herein  designated  shall  be 
payable  solely  from  proceeds  derived  from  the  sale 
of  lands  purchased  by  them  as  such  trustees  and 
shall  be  fixed  by  the  authorities  hereinbefore 
designated,  but  not  in  excess  of  ten  percent  (lOf) 
of  the  price  for  which  any  such  lands  and  lots  are 
sold  by  the  trustees*  Provided  further,  that  if  at 
any  such  sale  any  person  bid  a sufficient  amount  to 
pay  in  full  all  delinquent  taxes,  penalties,  interest 
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and  costa,  then  the  trustees  herein  designated 
shall  he  without  authority  to  further  hid  on 
any  such  land  or  lots." 


The  problem  presented  la  one  of  statutory  construction. 
It  Is,  namely,  whether,  under  the  foregoing  act.  It  la 
mandatory  on  the  County  Court  to  appoint  the  trustee,  or 
whether  such  action  is  merely  discretionary  with  them.  Note 
the  use  of  the  words  "shall  he  lawful"  In  Section  99&3b,  Laws 
of  Missouri,  1939,  supra. 

In  59  C.  J.  page  1086,  It  is  said! 


"*  * * It  is  also  a general  rule  that  the  word 
'shall,'  when  used  hy  the  legislature  In  a grant 
of  authority  to  a court,  means  'may,'  * * * " 


Again  in  59  C«  J.  at  page  1087,  it  is  said! 


"The  words  'it  shall  he  lawful'  are,  according 
to  their  ordinary  and  natural  meaning,  per- 
missive and  enabling  words  only,  * •»  * " 


The  court  in  State  v.  City  of  Maplewood,  99  S«  W. 
(2d)  138,  1«  c.  142,  paragraph  5,  has  saldi 


"The  general  rule  with  respect  to  the  use  of  per** 
missive  words  in  a statute  is  stated  in  59  C.  J • 
section  633,  pp.  1077  and  1078,  as  follows! 

'On  the  other  hand,  where  statutes  are  purely 
enabling  In  character,  simply  making  that  legal 
and  possible  which  otherwise  there  would  he  no 
authority  to  do,  and  no  public  interests  in  pri- 
vate rights  are  involved,  they  will  he  construed 
as  permissive.  Generally,  statutes,  directing 
the  mode  of  proceeding  hy  public  officers,  de- 
signed to  promote  method,  system,  uniformity,  and 
dispatch  in  such  proceeding,  will  he  regarded  as 
directory  if  a disregard  thereof  will  not  injure 
the  rights  of  parties,  and  the  statute  does  not 
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declare  what  result  shall  follow  noncompliance 
therewith.  * * * * " 


More  particularly,  there  Is  the  decision  in  People 
ex  rel  Comstock  v.  City  of  Syracuse,  12  N.  Y.  Supp.  390, 
394  in  which  the  court  holds: 


"The  words  'it  shall  be  lawful*  impart  a dis- 
cretion. It  is  only  where  the  subject  matter 
imperatively  requires  it  that  they  can  receive 
a different  construction." 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  Department  that  there  is  no  absolute  duty  on  the 
County  Court,  under  Section  9953b,  Laws  of  Missouri,  1939, 
to  appoint  a trustee,  and  such  action  on  their  part  is 
simply  discretionary.  It  follows  that  the  validity  of  the 
sale  by  the  County  Collector,  and  the  transfer  of  title 
to  the  purchaser.  Is  not  affected  by  faili;re  of  the  County 
Court  to  appoint  a trustee. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 


APPROVAL : 


T TO  'V.  "fit JET 0” 

(Acting)  Attorney-General 
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COUNTY  COUNTS : 


Have  authority  to  institute  suits  to  prevent 
trespasses  upon  county  property* 


December  5,  1939 


Mr.  bdward  V.  Long 
Prosecuting  Attorney 
Bowling  Green 
Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
November  9,  1939,  requesting  an  opinion  as  follows: 


"Kindly  advise  me  whether  or  r ot  a 
County  Court  acting  under  authority 
of  Section  2078,  Revised  Statutes  of 
Missouri,  1929,  has  the  authority  to 
institute  an  injunction  suit  against 
certain  trespassers  on  County  lands. 

Of  course,  this  assumes  that  there 
would  be  sufficient  grounds  for  an  in- 
junction providing  the  County  Court 
had  the  authority  to  institute  and 
prosecute  said  suit." 


In  Carpenter  vs.  St.  Joseph  263  Mo.  706,  it  is  held 
an  injunction  is  the  proper  remedy  to  prevent  trespasses 
upon  property. 

Section  698,  It.  S.  Mo.  1929,  provides  that,  "Lvery 
action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  Interest  * * * ."  In  Swift  & Co.  v.  uabash  Railroad] 

Co.  149  Mo.  Appeal,  l.c.  631,  it  is  stated,  "Plaintiff  is 
the  real  party  in  Interest  if  he  nas  and  shows  the  complete 
legal  title  to  the  cause  of  action  asserted." 

Section  2078,  R.  S.  Mo.  1929,  provides: 
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"The  said  court  shall  have  control  and 
management  of  the  property,  real  ancT" 
Personal,  belo.nfii.13g  to  t^je  count*,  and 
shall  have  power  and  authority  to  pur- 
cli&se,  lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sals 
to  the  use  of  the  same,  and  to  audit  and 
settle  all  demands  against  the  county.” 


Section  12071,  h.  3.  Mo.  1928,  provides* 


"The  county  court  of  each  county  shall 
have  power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings, 
which  have  been  or  may  hereafter  be 
erected,  as  circumstances  nay  require, 
and  the  funds  of  the  county  may  admit; 
and  they  shall,  moreover,  take  such 
measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of 
their  county  from  waste  or  damage . 


It  seems  that  under  the  last  mentioned  statutes  the 
power  to  institute  an  injunction  suit  to  prevent  trespasses 
upon  county  land  would.be  vested  in  the  county  court  be- 
cause that  body  is  vested  with  the  control  and  management 
of  property  belonging  to  the  eounty  and  is  directed  to  take 
what  action  may  be  necessary  to  prevent  waste  or  damage  to 
said  property.  Under  the  rule  as  above  stated,  the  bounty 
is  the  real  party  in  interest  because  it  owns  all  county 
lands  - the  county  court  being  merely  the  agent  of  the  county 
with  respect  to  the  control  and  management  of  county  lands. 

In  Stoddard  County  v.  Malone  115  Mo.  506,  the  County 
of  Stoddard  instituted  an  action  to  recover  damages  for 
trespass  upon  certain  lands  belonging  to  the  county,  at 
l.c.  512,  the  court  commented  on  the  right  of  .the  county 
to  bring  said  action  and  said* 
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"The  plaintiff  being  the  owner  of  the 
land  and  no  other  person  being  in  the 
actual  occupancy  thereof,  cun  maintain 
its  action  for  the  injury  complained 
of.  brown  v.  nartsell,  67  ko.  bo4  and 
cases  cited." 


While  the  Malone  case  is  not  directly  in  point  in  that  it  is 
a trespass  action,  we  think  it  applies  by  analogy  and  that 
if  the  county  is  authorised  to  bring  a suit  to  recover  damages 
resulting  from  a trespass,  it  also  is  authorised  to  maintain 
a suit  to  prevent  a trespass  upon  county  property. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  the  county  court  is 
authorised  to  institute  and  maintain  a suit  for  injunction 
in  the  name  of  the  county  against  persons  who  are  trespassing 
upon  county  property. 


* 


Respectfully  submitted. 


ij.  iHt.ii,.  .1  . i 

latent  attorney  General 


Ar'r'IiOVaui 


t;  vaylm 

(Acting)  Attorney  General 
LLB :RT 


INSURANCE: 


Reasons  for  disproving  articles  of  incorporation 
for  Missouri  Vaxley  Mutual  Casualty  Company. 


February  10,  1939 


Hon.  Kay  13.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 


Lear  Sir: 


Att : Charles  L.  Henson.  Chief  Counsel 


V/e  received  your  letter  of  February  7 in  which 
you  enclosed  the  proposed  articles  of  incorporation  of 
the  Missouri  Valley  Mutual  Casualty  Company  for  our  exam- 
ination and  approval  as  is  required  by  law.  The  incorpor- 
ators are  attempting  to  form  a company  under  the  above 
name  under  the  terms  of  Article  7,  Chapter  37,  R.S.  Mis- 
souri, 1929. 

We  are  unable  to  approve  the  articles  of  incor- 
poration for  the  following  reasons : 

(1)  Article  III  of  said  articles  reads  in  part  as 

follows : 


"The  specific  kind  of  business  which 
this  corporation  proposes  to  transact, 
is  to  write,  grant  and  issue  policies 
of  insurance  on  automobiles,  both  pas- 
senger cars,  commercial,  and  other  ve- 
hicles including  their  contents,  in  all 
of  its  phases,  covering  against  the 
hazards  of  fire,  lightning  and  trans- 
portation; tornado;  cyclone,  windstorm, 
hail,  earthquake,  explosion,  flood  and 
water  damage;  glass  breakage;  theft, 
robbery,  and  pilferage;  collision  and 
upset,  and  all  kindred  and  associated 
coverages,  including  comprehensive 
coverage;  * "■»  *•"  funo  or  lining  ours ) • 

The  meaning  of  the  above  language  is  that  the  com- 
pany would  be  authorized  to  write  a fire  policy  only  or 
any  other  coverage  mentioned  therein  on  motor  vehicles. 
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This  is  in  violation  of  the  terms  of  Section  5344,  which 
section  is  contained  in  Article  7,  Chapter  37,  K.S.  liis- 
souri,  1929.  The  pertinent  part  of  this  section  reads  as 
follows : 


"Automobile  insurance.  Against  any 
or  all 'loss,  expense  and  liability 
resulting  from  the  ownership,  main- 
tenance or  use  of  any  automobile  or 
other  vehicle;  Provided,  no  policies 
shall  be  issued  tinder  this  subsection 
against  the  hazard  of  fire  alone." 

The  use  of  the  term  "comprehensive  coverage"  in 
connection  with  automdbile  insurance,  as  we  tinders tand  the 
term,  means  the  authority  to  write  a full  coverage  policy 
including  fire  liability  and  property  damage  insurance. 

We  are  informed  that  the  term  is  so  used  and  considered  in 
insurance  oircles.  That  being  true,  the  incorporators 
have  apparently  attempted  to  form  a corporation  authorized 
by  its  charter  to  write  fire  insurance  alone  on  automobiles, 
and  also  the  right  to  issue  policies  including  full  cover- 
age. Since  such  provision  is  in  violation  of  said  Section 
5844,  supra,  it  is  not  in  proper  form  and  cannot  be  per- 
mitted in  the  articles  of  incorporation. 

(2)  Another  part  of  Article  III  is  in  the  follow- 
ing language : 

"This  corporation  shall  also  have  au- 
thority to  buy,  lease,  rent,  sell,  ex- 
change, let,  mortgage,  and  otherwise 
acquire  and  dispose  of  real  estate  and 
buildings  necessary  for  its  use,  for 
the  benefit  of  its  policyholders,  and 
to  exercise  any  and  all  other  powers 
and  rights  not  prohibited  by  law." 

Unquestionably,  the  corporation,  as  such,  has  the 
power  and  authority  to  buy,  lease,  rent,  sell,  exchange, 
let,  mortgage  and  otherwise  acquire  and  dispose  of  real 
estate  necessary  for  its  corporate  use  in  carrying  on  the 
business  of  the  company  when  duly  formed.  However,  when 
the  corporation  is  formed,  it  will  become  an  entity,  dis- 
tinct and  apart  from  its  incorporators  or  members  or  policy 
holders,  and  it  will  have  no  right  to  acquire  and  hold  real 
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estate  "for  the  benefit  of  Its  policy  holders",  or  one  or 
more  of  them.  Howhere  does  the  insurance  law  provide  that 
property  can  be  purchased  for  other  than  strictly  corpor- 
ate uses. 

(3)  Article  IV  reads  as  follows: 

"The  annual  meeting  of  the  memberships 
of  this  corporation  shall  be  held  at 
its  home  office  on  the  third  Tuesday  of 
January  of  each  year  at  ten  o'clock  A.M., 
unless  otherwise  changed  by  the  board  of 
Directors  as  provided  for  in  the  by-laws 
of  this  corporation.  A majority  of  all 
members  or  incorporators  present .~Tn  per- 
s on  or  by  proxy,  at  any  of  the  meetings 
of  the  membership  or  incorporators,  shall 
constitute  a quorum  for  the  transaction 
of  its  business,  and  every  decision  of  a 
majority  of  these  persons  duly  assembled 
shall  be  valid  as  a corporate  act." 

Apparently,  the  incorporators  are  attempting  here 
to  provide  that  if  a majority  of  the  incorporators  are 
present  at  any  annual  meeting,  that  a meeting  of  such  in- 
corporators can  take  the  place  of  and  act  in  lieu  of  a 
meeting  of  the  members.  The  language  is  in  the  alterna- 
tive. It  states  that  "a  majority  of  all  the  members  or 
incorporators  present"  shall  constitute  a quorum  for  TiEe 
transaction  of  Its  business  at  the  annual  meeting.  This 
section  is  In  conflict  with  Section  5847,  also  contained  in 
said  ^*rticle  7,  Chapter  37,  K.S.  Missouri,  1929,  which  reads 
as  follows: 


"Every  member  of  the  company  a;:all 
be  entitled  to  one  vote,  or  to  a num- 
ber of  votes  based  upon  the  insurance 
in  force,  the  number  of  policies  held, 
or  the  amount  of  premiums  paid,  as  may 
be  provided  In  the  by-laws." 

Consequently,  the  attempt  to  place  the  management 
of  the  company  in  the  hands  of  the  incorporators  or  a ma- 
jority of  them  is  contrary  to  law  and  cannot  be  approved 
and  permitted  in  the  articles  of  incorporation. 
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For  the  above  reasons,  we  are  unable  to  approve 
and  certify  the  articles  of  incorporation  of  the  !»Hssouri 
Valley  Mutual  Casualty  Company,  and  we  are  returning  the 
articles,  together  with  the  affidavit  of  publication,  to 
you  herein. 


Yours  very  truly. 


J.F.  ALLEBACH 
Assistant  Attorney  General 


' V 


APPROVED  By:  » 

l \ 
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J.E.  TAYLOR 

(Acting)  Attorney  General  \ 

\ 

\ 
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INSURANCE  DEPARTMENT:  Approval  of  affidavit  of  change  in  number 

of  Directors  of  Pyramid  Life  Insurance 
Company. 


February  Zb,  1939 


Honorable  Ray  B.  Lucas 
Superintendent 
Department  of  Insurance 
Jefferson  City,  Missouri 


Dear  Mr.  Lucas : 


This  is  to  acknowledge  the  letter  of  Mr.  Charles 
L.  Henson,.  Chief  Counsel,  under  date  of  February  24, 
1939,  enclosing  an  affidavit  of  change  in  number  of 
Directors  of  the  Pyramid  Life  Insurance  Company  of 
Kansas  City,  Missouri. 

We  have  examined  the  affidavit  and  find  same 
is  in  due  form,  and  has  the  ap  roval  of  this  depart- 
ment. 


Very  truly  yours. 


MAX  WAS LEHMAN 

Assistant  Attorney  General 


APPROVED* 


77T/7  mVIttffOK 

(Acting)  Attorney  General 
MV/tRT 


INSUFANCE : 


Approval  of  Amended  Articles  of  Incorporation 
of  Central  Mutual  Casualty  Company  of  Kansas 
City. 


May  16,  1939 


Hon.  Hay  B.  Lucas,  Superintendent 
Department  of  Insurance 
Jefferson  City,  Missouri 


Attention:  Charles  L.  Henson,  Chief  Counsel. 


Dear  Sir: 


We  have  received  from  you  the  proposed  Amend- 
ment of  Articles  of  Incorporation  of  the  Central  Mutual 
Casualty  Company  of  Kansas  City,  a corporation  organized 
and  existing  under  the  provisions  of  Article  7,  Chapter 
37,  R.  S.  Mo.,  1929. 


Ve  have  examined  the  said  Amended  Articles  of 
Incorporation  and  find  the  same  to  be  in  accordance  with 
the  provisions  of  Article  7,  Chapter  37,  R.  S.  Mo., 

1929,  and  not  inconsistent  with  the  Constitution  and 
laws  of  the  State  of  Missouri  and  of  the  United  States. 


We  are  enclosing  the  original  amendment  of  said 
articles  and  also  document  furnished  by  the  company  show- 
ing the  original  and  amended  articles  in  parallel  columns. 


Respeotfuliy  submitted. 


J.  F.  ALLEBACH 

Assistant  Attorney  (General 

JFA:RW 
A Pi  ROVED: 


tttt  rmm 

(Acting)  Attorney  “eneral 


HABITUAL  DRUNKARDS;  wot  confinaole  in  state  institutions 

under  order  of  prooate  court. 


June  1st,  1939. 


\ 


Hon.  1.  L.  Luther, 

Prosecuting  Attorney, 

Scotland  County, 
lemp  is,  I'isso  ri. 

Dear  Sin 

This  department  is  in. receipt  of  you r 
letter  of  lay  2Sth,  as  follows: 

"I  would  like  to  have  an  opinion 
in  regard  to  whether  or  not  tinder 
• action  509,  Article  19,  Chapter  I, 
R.5.  Missouri,  1929  if  it  is  possible 
that  this  Section  can  be  so  construed 
that  the  Probate  Court  would  have 
power  to  confine  a habitual  drunkard 
in  the  State  Hospital  at  the  expense 
of  the  County  where  the  patient  has 
no  funds." 

Section  509,  h.  S.  ],o.  1929,  reads  as 

follows : 


"All  residents  of  this  state,  except 
those  in  the  condition  of  senility, 
or  suffering  pain  from  incurable 
disease,  who  are  or  shall  become 
habitual  users  of  opium,  cocaine,  or 
of  some  salt  or  derivative  of  these 
drugs,  to  such  an  extent  as  to  become 
what  is  commonly  called  or  known  as 
"dope  fiends"  or  "addicts,"  shall  be 
subject  to  involuntary  confinement 
in  the  state  hospitals  for  insane  per- 
sons, under  treatment  by  the  medical 
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staffs  of  such  hospitals,  for  the 
cxire  of  such  habit,  and  for  s uch 
period  of  time  as  shall  be  necessary 
to  accomplish  such  cure.  Persons  so 
confined  shall  be  entitled  to  be 
released  when,  and  not  before  their 
appetite  for  such  drug,  or  drugs, 
has  beon  thoroughly  eradicated, 
which  cure  shall,  prlma  facie,  de- 
pend upon  the  opinion  of  the  hospi- 
tal superintendent  where  the  confine- 
ment occurs*" 

It  is  the  opinion  of  this  deportment  that 
the  probate  court  does  not  have  the  power  tinder  this 
section  to  confine  habitual  drunkards  in  any  of  the 
stole  institutions  under  any  circumstances* 

Section  508,  R.  S,  lo.,  1929,  provides  that 
habitual  drunkards  may  have  guardians  appointed, 
but  distinguishes  them  from  drug  addicts* 

It  is  our  opinion,  therefore,  that  habitual 
drunkards  cannot  be  confined  In  state  institutions 
under  this,  or  any  other,  section  of  out  laws,  either 
at  the  cost  of  the  county  or  with  the  costa  to  be 
paid  from  their  estates. 


Very  truly  yours. 


A:  PRO' "ED: 


ROBERT  L.  HYDER 

Assistant  Attorney  General* 


Tmznii: 

(Acting)  Attorney  General. 


RLL'/rv 


July  18,  1939 


I 


Hon*  Ray  b,  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attention*  Mr*  Charles  Harvey 
Assistant  Counsel 


FILED 


Lear  Sir: 


We  have  received  your  letter  of  July  15th, 
in  which  you  enclosed  the  original  and  one  copy  of  the 
proposed  Articles  of  Association  of  the  Public  Mutual 
Casualty  Company*  We  have  examined  the  said  Articles 
and  we  find  the  same  to  be  in  accordance  with  the 
provisions  of  Article  7,  of  Chapter  37,  R*  S,  Missouri, 
1929,  and  not  inconsistent  with  the  Constitution  and 
Laws  of  the  State  and  of  the  United  States* 

We  observe,  however,  that  there  is  no  declare-* 
tlon  of  Intention  to  form  the  company  attached  to  the 
said  Articles*  Probably  the  same  is  on  file  in  the 
Insurance  Department,  as  is  required  by  Section  5797, 

R*  S*  Missouri,  1929*  We  note  also  that  the  proof  of 
publication  shows  that  the  declaration  of  notice  of 
Intention  to  form  a company  was  published,  and  conse- 
quently the  said  declaration  of  notice  must  have  been 
on  file  as  is  required*  If  so,  then  the  Incorporators 
would  have  likewise  complied  with  the  laws  in  this 
particular,  although  we  have  no  knowledge  as  to  whether 
or  not  tils  was  done* 

We  are  returning  herein  the  original  Articles 
of  Association* 


APPROVED* 


foVrlLL""**,  <LEWlW 

(Acting)  Attorney  General 


Yours  very  truly, 

J.  F.  AILE3ACH 

Assistant  Attorney  General 


JFAtKW 


INSURANCE 


Approval  of  reduction  and  increase  of  capital  stock 
of  St.  Louis  Fire  and  Marine  Insurance  Company. 


* 


August  1.  1939 


honorable  Ray  B.  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Mr.  William  G.  Cborn 

Dear  Sir: 


V 


We  have  received  your  letter  of  July  31st  in  which 
you  enolosed  certified  copies  of  the  meetings  of  the  stock- 
holders and  directors  of  the  St.  Louis  Fire  and  Marine 
Insurance  Company  whereby  the  amount  of  the  capital  a took 
of  said  company  was  reduced  to  ^175,500.00  by  reducing  the 
par  value  of  each  share  of  common  stock  from  $10.00  per 
share  to  $6.50  per  share,  together  with  the  simultaneous 
increase  of  the  capital  stock  of  said  company  from 
,175,500.00  to  $212,500.00,  such  increase  consisting  of  a 
new  issue  of  37,000  shares  of  preferred  stock  of  the  par 
value  of  $1.00  per  share.  Further,  that  the  total  reduction 
in  the  par  value  of  the  common  a took  amounted  to  $94,500.00, 
which  amount  was  transferred  to  the  surplus  account  of  the 
company.  Further,  that  the  new  issue  of  preferred  stock  of 
the  par  value  of  $1.00  per  share  was  to  be  sold  at  $4.00 
per  share,  and  $3.00  of  each  share,  or  a total  of  ^111,000.00 
was  to  be  credited  to  the  surplus  account  of  said  company. 

You  have  also  sent  us  a report  of  an  examiner  of  the 
Insurance  Department  showing  that  said  entire  new  issue  of 
preferred  stock  has  all  been  subscribed  and  paid  for  in  full. 

Also  attached  to  said  report  is  the  affidavit  of  the  president 
and  secretary  of  the  St.  Louis  Fire  and  Marine  Insurance  Company, 
stating  that  the  entire  authorised  issue  of  37,000  shares  of 
the  preferred  stock  has  been  fully  subscribed  and  paid  for. 

It  also  appears  from  the  certified  copy  of  the  meeting  of 
the  stockholders  authorising  such  reduction  and  increase  in  the 
amount  of  capital  stock,  that  all  the  stockholders  of  the  company 
were  represented  either  in  person  or  by  proxy  at  said  meeting. 

We  are  of  the  opinion  that  the  certified  copies  of  the 
proceedings,  both  of  the  stockholders'  and  directors'  meetings 
of  the  St.  Louis  Fire  and  Marine  Insurance  Company, are  in 
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accordance  with  the  provisions  of  Articles  VI  and  X of 
Chapter  37,  R.  S.  Mo.  1929,  and  are  not  inconsistent  with 
the  Constitution  and  Laws  of  the  State  of  Missouri  and  of 
the  United  States. 


Respectfully  submitted. 


J.  F.  ALLEBACH 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAILOR 

(Acting)  Attorney  General 


JFAtVC 


INSURANCE:  Approval  of  amendment  to  Articles  of  Incorporation 
of  Kansas  City  Life  Insurance  Company  changing 
date  for  annual  meeting  of  stockholders. 


September  12,  1939 


Hon.  Hay  B.  Lucas 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 


Att:  Gillian  G,  Chom 


-ear  Sir: 

Vie  have  received  your  letter  of  September  2 
in  which  you  enclosed  a certified  copy  of  the  corporate 
records  of  the  iiansas  City  Life  Insurance  Company,  show- 
ing an  amendment  to  Article  8 of  the  Articles  of  In- 
corporation changing  the  date  of  the  regular  annual 
meeting  of  the  stockholders  from  the  second  Monday  in 
January  of  each  year  to  the  third  Monday  in  January  of 
each  year.  The  enclosures  you  sent  include  the  minutes 
of  meetings  of  the  Board  of  Directors  and  also  the  min- 
utes of  a special  meeting  of  the  stockholders  of  the 
company. 

We  have  examined  the  certified  copy  of  these 
records  and  we  are  of  the  opinion  that  the  proceedings 
were  regular  and  that  the  amendment  was  properly  adopted. 
We  find  that  the  sane  is  in  accordance  with  the  pro- 
visions of  Article  2,  Chapter  37,  R.S.  Missouri,  1929, 
and  not  inconsistent  with  the  Constitution  and  laws  of 
the  State  of  Missouri  and  the  United  States. 

Respectfully  submitted. 


J.P.  ALLEBACH 

Assistant  Attorney  General 

APPROVED  By: 


jJiTaCT 

(Acting)  Attorney  General 


JFA:VAC 


INSURANCE: 


Disapproval  of  proposed  Articles  of  Incorporation 
of  Industrial  Benefit  Insurance  Company. 


September  27,  1939 


<7-'37 


Hon.  hay  B.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Att:  Charles  harvey 


Dear  Sir: 

t.e  have  received  your  letter  of  September  22 
in  which  you  enclosed  the  proposed  Articles  of  Incor- 
poration of  the  Industrial  Benefit  Insurance  Company. 

T.e  are  unable  to  approve  the  proposed  Articles 
of  Incorporation.  It  Is  apparent  that  the  incorpor- 
ators are  attempting  to  form  a new  corporation  under 
the  terms  of  Article  4,  Chapter  37,  R.S.  Missouri,  1929, 
and  in  such  attempt,  they  have  not  complied  with  the 
provisions  of  that  article  as  to  form  or  requirements. 
V.hile  the  title  or  heading  to  the  said  articles  indi- 
cates the  same  as  amended  Articles  of  Incorporation,  yet 
the  articles  themselves  do  not  provide  that  any  existing 
charter  is  to  be  thereby  amended.  The  first  paragraph 
of  the  articles  reads  as  follows: 

n£E  IT  KNOWN,  that  we,  the  undersigned, 

E.G.  iankin,  L.D.  Holder,  ,W.  Wells, 

B.  Hollander,  H.L.  Holder  and  J.E. 

Bantle,  being  all  the  members  of  the 
present  Board  of  Directors  of  INDUSTRIAL 
BENEFIT  ASSOCIATION,  together  with  J.B. 
Rule,  M.D.,  all  citizens  and  residents 
of  the  State  of  Missouri,  do  hereby  as- 
sociate ourselves  together  as  a body 
politic  under  the  name  and  style  of  IN- 
DUSTRIAL BENEFIT  INSURANCE  COM! ANY,  for 
the  purpose  of  doing  a life,  accident 
and  Health  insurance  business  on  the 
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stipulated  premium  plan  as  a mutual 
company,  as  defined  and  regulated  by 
the  provisions  of  Article  4,  Chapter 
37  of  the  Revised  Statutes  of  Missouri, 

1929,  and  for  that  purpose  do  hereby 
enter  into  the  following  agreement: 

The  above  paragraph  states  that  the  undersigned, 
being  all  the  members  of  the  present  Board  of  Directors 
of  the  Industrial  Benefit  Association  "associate  them- 
selves together  as  a body  politic"  for  the  purpose  of  do- 
ing a life,  accident  and  health  Insurance  business  on  the 
stipulated  premium  plan.  Since  there  is  no  indication 
whatsoever  in  the  wording  of  the  articles  to  the  effect 
that  an  existing  charter  is  being  amended,  and  since  the 
wording  indicates  that  a new  corporation  is  being  formed, 
the  same  can  only  be  viewed  as  an  attempt  to  form  a new 
corporation. 

This  being  the  case,  the  incorporators  have  not 
complied  with  the  terms  of  Section  5760,  R.S,  Missouri, 
1929,  and  contained  in  Article  4,  Chapter  37,  dealing  with 
incorporation  of  stipulated  premium  companies, 

3ection  5760,  supra,  provides  that  the  incorpor- 
ators shall  associate  themselves  by  articles  of  agreement, 
in  writing,  duly  signed  and  acknowledged,  setting  forth, 
among  other  things,  the  following: 

" * * third,  the  amount  of  the  capital 
stock  of  the  corporation,  provided  the 
same  be  a stock  company,  which  shall 
not  be  less  than  £25,000,  the  number 
of  shares  into  which  it  is  divided, 
and  the  par  value  thereof,  that  the 
same  has  been  bona  fide  subscribed, 
and  actually  paid  up  in  lawful  money  of 
the  United  States,  and  is  in  the  cus- 
tody of  the  persons  named  as  the  first 
board  of  directors;  the  name  and  place 
of  the  several  shareholders  and  the 
number  of  shares  subscribed  by  each;  *" 
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It  will  be  observed  that  nowhere  in  the  proposed 
Articles  of  Incorporation  Is  there  any  mention  of  the 
amount  of  capital  stock  of  the  company  or  that  capital 
stock  In  the  amount  of  not  less  than  *25, 000.00  has  been 
fully  subscribed  and  paid  up  In  cash,  together  with  the 
number  of  shares  Into  which  the  same  Is  divided,  and  the 
par  value  thereof.  The  Articles  of  Incorporation  do  not 
indicate  what  sort  of  a financial  structure  it  proposes 
to  have  In  order  to  comply  with  the  insurance  laws  of 
this  state  or  any  information  to  indicate  that  the  finan- 
cial requirements  and  capital  setup,  as  provided  for  In 
Article  4,  has  been  or  will  be  complied  with. 

Attached  to  the  Articles  of  Incorporation  Is  a 
copy  of  a resolution  of  the  Directors  of  the  Industrial 
Benefit  Association  wherein  it  Is  resolved  that  the  said 
Industrial  Benefit  Association  accepts  and  adopts  the  pro- 
visions of  Article  4,  Chapter  37,  R.S.  Missouri,  1929,  for 
the  purpose  of  conducting  the  business  of  the  company  on 
the  stipulated  premium  plan.  The  resolution  further  pro- 
vides that  the  name  of  the  company  be  changed  to  that  of 
the  Industrial  Benefit  Insurance  Company  and  further  that 
the  officers  "are  hereby  directed  to  cause  the  Articles 
of  Association  to  be  amended  to  conform  to  and  comply  with 
said  Article  4,  Chapter  37,  Revised  Statutes  of  Missouri, 
1929,  and  amendments  thereto,  and  that  they  be  authorised 
and  directed  to  obtain  a Charter  or  Certificate  of  Incor- 
poration under  said  Article  and  Chapter" • It  appears,  also, 
that  the  incorporators  of  the  Industrial  Benefit  Insurance 
Company  are  composed  of  the  Directors  of  the  Industrial 
Benefit  Association  only.  This  resolution,  of  course, 
either  authorises  the  incorporators  to  amend  the  Articles 
of  Association  of  the  Industrial  Benefit  Association  or  to 
form  a new  company*  As  we  said  above,  there  Is  nothing  In 
the  articles  themselves  to  indicate  that  any  existing 
charter  Is  being  amended.  Further,  if  a new  company  is  be- 
ing formed,  and  that  appears  to  be  the  effect  of  the 
articles,  then  the  statutory  requirements  have  not  been 
fully  complied  with. 
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CONCLUSION. 


Therefore,  since  the  proposed  Articles  of  As- 
sociation of  the  Industrial  Benefit  Insurance  Company, 
as  submitted,  provide  for  the  formation  of  a new  company, 
and  since  the  direct  statutory  requirements  as  to  the 
form  of  said  articles  has  not  been  complied  with,  this 
department  cannot  approve  the  same. 


Respectfully  submitted. 


J.F.  ALLEBACH 

Assistant  Attorney  General 


AP - ROVED  By: 


jr.r/'iAYLOR 

(Acting)  Attorney  General 


JFAsVAC 


INSURANCE:  Approval  of  articles  of  incorporation  of  Mutual 

Commerce  Casualty  Company. 


September  27,  1939 


Lon.  Ray  B.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Att:  :.'r.  Claries  Larvey 

Dear  Sir: 

Ve  have  received  your  letter  of  September  21 
to  which,  you  attached  the  proposed  articles  of  Incor- 
poration for  the  Mutual  Commerce  Casualty  Company, 
together  with  the  declaration  of  the  Incorporators 
setting  forth  their  intention  to  form  a corporation  for 
the  purpose  of  transacting  a mutual  casualty  business 
under  the  terms  and  provisions  of  Article  7,  Chapter  37, 
R.S.  Missouri,  1929. 

V.e  have  examined  said  articles  of  incorporation 
and  It  is  our  opinion  that  the  same  are  in  accordance 
with  the  provisions  of  Article  7,  Chapter  37,  F.S.  Mis- 
souri, 1929,  and  are  not  Inconsistent  with  the  Consti- 
tution and  laws  of  the  State  of  Missouri  and  of  the 
United  States. 

Yours  very  truly. 


J.F.  ALLEBACH 

Assistant  Attorney  General 

APPROVED  By: 


J.L.  lAYLOh 

(Acting)  Attorney  General 


JR  A:  VAC 


INSURANCE:  The  "Safe  DriverX  Reward."  which  involves  a return  of 

15/6  of  premium  by  casualty  companies  to  policy  holders 
in  the  event  no  claims  are  reported  is  a rate  making 
device  only  and,  therefore,  proper. 


November  4,  1939 


Ron.  Ray  B.  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Rlssouri 

Lear  Sir: 

Re  have  received  your  letter  of  October  17,  1939, 
which  reads  as  follows: 

"Certain  stock  companies  are  writing 
insurance  policies  to  automobile 
owners  providing  for  a return  of 
about  fifteen  per  cent  of  the  premium 
at  the  end  of  the  year  in  the  event 
the  policy-owner  does  not  heve  a 
claim  under  his  policy.  This  is 
known  as  a Safe  Driver’s  Reward,  and 
the  question  has  been  raised  with  us 
that  probably  a stock  company  cannot 
write  a policy  which  provides  for  a 
return  of  s portion  of  the  premium 
at  the  end  of  the  year.  This  ques- 
tion has  been  raised  in  view  of  the 
opinion  furnished  to  us  by  Assistant 
Attorney  General  Hoffman,  dated 
August  14,  1936,  and  the  further 
opinion  by  Assistant  Attorney  General 
Rasserman,  dated  January  5,  1938. 

"Re  would  like  for  your  office  to  ad- 
vise us  whether  or  not,  in  your 
opinion,  these  stock  companies  can  le- 
gally write  such  a policy  in  Missouri." 

As  we  understand  the  situation,  the  stock  in- 
surance companies  you  have  in  mind  are  incorporated  and 
are  engaged  in  the  writing  of  casualty  insurance  under 
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the  terms  of  Article  6,  Chapter  37,  R.S.  Missouri,  1929; 
that  such  companies  have  put  in  force  a plan  whereby  15,% 
of  the  total  premium  paid  for  automobile  casualty  in- 
surance is  returned  to  the  policy  holder  at  the  end  of 
the  policy  year  in  the  event  the  insured  does  not  have  a 
claim  under  the  policy  within  that  period;  that  this 
plan  is  known  as  the  ’’Safe  Driver* s Reward". 

Y.e  have  been  unable  to  find  any  statute  which 
appears  to  deal,  either  directly  or  indirectly,  with 
automobile  casualty  rates.  The  Legislature  has  never 
said  that  automobile  casualty  insurance  rates  are  to  be 
regulated  in  any  way.  Pull  competition,  therefore, 
appears  to  be  sanctioned  in  this  particular  field  of  in- 
surance rates  and  the  companies  engaged  in  such  business 
apparently  are  permitted  to  establish  their  own  rates. 

In  the  case  of  Aetna  Casualty  and  Surety  Company 
v.  Lawson,  166  S .£.  811  (S.  Ct.  of  App,  of  W.  Va.),  the 
contention  was  made  that  since  indemnity  insurance  com- 
panies were  subject  to  the  same  "examination  and  super- 
vision" by  the  Insurance  Commissioner  as  were  fire  in- 
surers that  the  Insurance  Commissioner,  therefore,  had 
the  authority  to  regulate  rates  of  indemnity  companies. 

The  court.  In  holding  that  the  Commissioner's  duties  with 
respect  to  rates  went  no  further  than  fire  insurance  rates 
and  did  not  include  the  supervision  of  rates  on  Indemnity 
insurance  because  the  Legislature  had  not  so  provided, 
said  at  l.c.  812: 

"As  long  as  competition  is  sanctioned 
in  any  business,  those  engaging  therein 
are  permitted  to  establish  their  own 
rates.  And  when,  in  the  opinion  of  the 
Legislature,  regulation  thereof  becomes 
necessary,  such  businesses  are  by  leg- 
islative enactment  placed  under  desig- 
nated regulatory  bodies.  The  fact  that 
fire  Insurance  has  been  subjected  to 
such  regulation  does  not  show  legisla- 
tive intent  to  regulate  Indemnity  com- 
panies." 
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If  and  when  the  Legislature  determines  that  reg- 
ulation of  automobile  casualty  rates  are  necessary,  then, 
by  statute,  the  matter  of  rates  will  be  placed  under  the 
supervision  and  direction  of  a designated  regulatory  body 
as  has  been  done  in  this  state  in  connection  with  fire 
insurance  rates.  However,  until  that  is  done,  neither 
the  Superintendent  of  Insurance  nor  any  other  person  or 
department  has  any  regulatory  powers  over  automobile 
casualty  rates.  Therefore,  if  the  return  of  15^  of  the 
premium  at  the  end  of  the  year  to  the  policy  holder  as  a 
reward  for  not  having  a claim  under  the  policy  involves 
only  a question  of  rates,  and  we  believe  that  it  does 
involve  only  a rating  question,  then  the  plan  would  ap- 
pear to  be  permissible. 

If  the  plan  you  have  outlined  Is  something  other 
than  a rating  plan  only,  it  would  be  necessary  to  say 
that  the  policy  holders  were  being  permitted  to  partici- 
pate in  the  surplus  earnings  of  the  company.  In  other 
words,  stock  casualty  companies  would,  in  that  event,  be 
issuing  participating  contracts  of  insurance  to  those 
who  might  emerge  at  the  end  of  a year  with  no  losses. 
However,  we  do  not  believe  such  a plan  can  be  called  a 
participating  contract. 

A participating  policy  is  thus  described  In 
Cooley* s Briefs  on  Insurance,  Vol.  1,  2nd  Ed.,  page  164: 

"A  common  form  of  life  policy  Is  that 
known  as  a * participating  policy1,  by 
virtue  of  the  provisions  of  which  the 
insured  Is  entitled  to  share  in  the 
surplus  earnings  of  the  company  in 
proportion  to  the  premiums  paid  on  the 
amount  of  his  policy.  This  share  In 
the  surplus  may  be  payable  to  him,  at 
the  option  of  the  company,  at  a certain 
fixed  period  or  as  dividends.  In  the 
absence  of  a statutory  provision,  the 
time  of  distribution  of  a surplus  to 
policy  holders  depends  on  the  discre- 
tion of  the  directors  of  the  company, 
except  so  far  as  It  may  be  determined 
by  the  charter  of  the  company  or 
valid  by-laws." 
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Again,  on  page  783,  Cooley  says: 

"A  participating  policy  is  one  in 
which  the  Insured  shares  in  the 
profits  arising  from  the  premiums 
paid  by  himself  and  all  others  be- 
longing to  Ms  class ." 

In  other  words,  a participating  policy  Is  one 
where  the  policy  holders  share  In  the  "profits"  or 
"surplus  earnings"  of  the  company*  If  there  should  be 
no  profits  or  surplus  earnings,  then  there  could  be  no 
dividends  paid,  obviously.  It  would  be  impossible  to 
ascertain  at  the  beginning  of  a period  the  exact  amount 
of  profits  or  surplus  earnings  the  company  might  realize 
at  the  end  of  such  period.  The  surplus  earnings  might 
be  large  - in  which  event  the  participation  could  be 
correspondingly  large.  Again,  such  earnings  mi^it  be 
very  small  or  the  business  of  the  period  mig^it  have  sus- 
tained a loss.  In  any  event,  such  dividends  are  ordin- 
arily paid  at  the  option  of  the  company  and  at  such 
times  and  in  such  amounts  as  the  company  might  determine. 

In  the  plan  you  outline,  15 % of  the  premium  is 
returned  under  certain  conditions  whether  the  company 
has  realized  a profit  or  not.  The  company  has  agreed 
to  do  this  by  contract.  The  policy  holder  is  entitled 
to  receive  the  15#  whether  the  company  or  its  board  of 
directors  has  declared  a dividend  out  of  surplus 
earnings  or  not.  Y.e  think  it  is  clear  that  the  con- 
tracts containing  the  plan  you  have  outlined  are  not 
participating  contracts  of  insurance,  but  merely  con- 
stitute a method  of  ascertaining  the  rate  on  a certain 
class  of  risks.  Since  it  cannot  be  called  a participa- 
tion or  a dividend  plan  whereby  the  policy  holder  shares 
in  the  "profits"  or  "surplus  earnings"  of  the  company, 
it  must  be  only  a rate  system  and,  therefore,  proper 
under  existing  laws. 
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CONCLUSION. 


It  Is  our  conclusion  that  the  "Safe  Driver's 
Reward"  plan, whereby  15$  of  the  premium  Is  returned 
to  the  policy  holder  at  the  end  of  the  policy  period 
by  certain  stock  casualty  companies  In  the  event  no 
claims  are  submitted  under  the  policy  contract,  la  a 
rate  making  device  only,  and  since  there  is  no  control 
over  automobile  casualty  rates  in  this  state,  there 
can  be  no  objection  to  the  plan  you  have  outlined. 


Respectfully  submitted. 


J.F.  ALLEBACH 

Assistant  Attorney  General 


AP. ROVED  By: 


W.J.  BURKE 

(Acting)  Attorney  General 
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INSURANCE:  Contract  whereby  Royal  Provident  Corporation  of 

America  agrees  to  replace  lenses  In  glasses  and  give 
free  adjustment  on  frames  is  Insurance  contract. 


I ovember  14 f 1959 


\V 


Ron,  ray  B.  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Dear  Sir: 


’ e have  received  your  recent  letter  which  reads 
as  follows: 


"The  Royal  Provident  Corporation  of 
America,  Title  Guaranty  Building,  St. 
Louis,  Missouri,  has  recently  been 
incorporated  and  granted  a charter 
under  Article  VII  of  Chapter  32,  Re- 
vised Statutes  of  Missouri,  1929, 
which  article  pertains  to  manufac- 
turing and  business  companies.  The 
purposes  for  which  the  corporation 
was  formed  are  set  out  In  Section  7 
of  Its  articles  of  incorporation, 
which  reads  as  follows: 

" ’That  the  corporation  is  formed  for 
the  following  purposes: 

"To  solicit  members  In  the  association 
for  the  purpose  of  securing  service  on 
eyeglasses,  eyelenses,  and  appurtenances, 
of  said  members;  To  offer  adjustment 
service  to  all  members  on  all  types  of 
eyeglass  frames  v/ithout  any  additional 
charge;  To  offer  service  on  all  types 
of  eyeglass  lenses;  To  buy,  sell,  man- 
ufacture, or  otherwise  deal  in  all 
types  of  frames,  lenses,  or  other  ap- 
purtenances pertaining  to  the  sale. 
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purchase,  and  use  of  all  types  of  eye- 
glasses; To  own  real  and/or  personal 
property  and  to  buy  and  sell  real 
and/or  personal  property;  And  to  do  any 
and  all  acts  necessary  and  proper  In 
connection  therewith.' 

"The  Corporation  solicits  members  and 
charges  a membership  fee  of  *1.00  per 
year.  A copy  of  the  application  for 
membership  and  a membership  card  Issued 
by  the  Corporation  are  enclosed  herein. 
In  return  for  the  $1*00  membership  fee, 
no  Interest  In  this  stock  company  Is 
given  to  the  subscriber.  But  the  Cor- 
poration offers  free  adjustments  and 
minor  repairs  to  eyeglasses  and  dis- 
counts for  appurtenances  to  eyeglasses 
equal  to  at  least  33-1/3#  to  these 
'members  * • 

"The  Corporation  agrees  that  upon  the 
breaking  of  a lens  of  a member's  eye- 
glasses, It  will  replace  such  lens  for 
75v  for  each  single  vision  lens  and 
$1.25  for  each  bifocal  lens.  The  member 
may  avail  himself  of  this  service  as 
often  as  neceesary  during  the  life  of 
the  contract.  The  Officers  of  the 
Corporation  inform  us  that  they  purchase 
the  lenses  for  replacement  from  the 
Bachman  Optical  Company,  of  St.  Louis, 
Missouri,  and  that  by  purchasing  said 
lenses  In  large  quantities  they  are 
able  to  obtain  them  for  leas  than  75/ 
for  single  vision  lenses  and  $1.25  for 
bifocal  lenses  In  almost  every  instance. 
They  say  that  there  may  be  a very  few 
occasions  when  the  lenses  will  be  more 
than  that  price.  Investigation  may  be 
necessary  to  determine  whether  or  not 
this  company  carries  lenses  In  stock. 
They  may  only  refer  the  member  to  the 
Optical  Company  for  the  service,  the 
cost  being  reimbursed  by  the  company 
to  the  Optical  Company. 
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"This  Department  respectfully  requests 
your  opinion,  * * as  to  whether  the 

plan  of  operation,  as  above  outlined, 
constitutes  the  doing  of  an  unauthor- 
ized insurance  business  # . " 

The  application  for  membership  blank  used  by 
the  corporation,  after  providing  blanks  for  the  name  and 
address  of  the  applicant,  together  with  a detailed 
description  of  the  "present  usable  eyeglasses"  of  the  ap- 
plicant, then  recites: 

"Applicant  agrees  to  pay  to  the  Royal 
Provident  Corporation  of  America  the 
sum  of  One  Dollar  (-1*00)  as  annual 
membership  fee,  payable  in  advance 
for  one  year  from  above  date,  at  the 
time  of  signing  this  application." 

On  the  back  of  this  membership  blank,  we  note 
the  following* 

"The  fee  as  stated  herein  entitles  the 
member  to  the  following  benefits: 

"1 •-Replacement  of  lense  or  lenses  at 
any  time  during  the  membership  period, 
upon  payment  to  the  Association  of  a 
service  charge  of  75/  for  each  single 
vision  lense  replaced,  or  >1.25  service 
charge  for  each  double  vision  (bifocal), 
lense  replaced. 

"2. -A  discount  of  not  less  than  33-1/3$ 
in  the  event  the  member  desires  to  pur- 
chase new  lenses  or  frames,  if  the  same 
are  purchased  through  the  Association* 

"3. -Free  adjustments  on  frames  at  any 
tine  during  the  membership  period. 
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” It  la  agreed  with  the  member  - 

"1,-That  all  replacements,  adjustments, 
or  new  lenses  or  frames  purchased 
through  the  Association  will  be  made  by 
the  Bachman  Optical  Company. 

"2 .-That  the  Association  may,  at  its 
option,  cancel  the  membership  herein  con- 
tracted, upon  giving  to  the  member  ten 
(10)  days  notice  of  its  Intention  to 
do  so,  and  refund  to  said  member  the 
membership  fees  paid. 

”3. -That  the  member  agrees  to  furnish 
to  the  Association  all  pieces  and  parts 
of  the  broken  lense  or  lenses,  re- 
gardless of  condition,  together  with 
all  frames  or  mountings  formerly  at- 
tached thereto,  such  broken  pieces  to 
remain  the  property  of  the  Association. 

If  it  is  impossible  to  replace  the 
lense  or  lenses  from  the  broken  pieces 
furnished  by  the  member,  then  the  mem- 
ber agrees  that  he  will  furnish  the 
Association  with  a copy  of  the  pre- 
scription for  such  lenses,  any  cost  of 
securing  such  prescription  shall  be 
borne  by  the  member. 

”4. -All  discounts  will  be  based  upon 
the  retail  prices  of  the  Bachman 
Optical  Company." 

It  will  be  noted  first  that  the  Royal  Provident  Corpor- 
ation of  America  is  a stock  company  Incorporated  as  a 
manufacturing  or  business  company;  that  this  stock 
business  corporation  Issues  certificates  or  contracts 
to  anyone  who  wears  eyeglasses  and  who  desires  the  ben- 
efits made  available  by  such  a contract;  that  the  annual 
membership  fee  is  fcl.OO,  payable  in  advance,  and  in  re- 
turn, the  applicant  is  entitled  to  receive  as  benefits 
the  replacement  of  single  vision  lenses  (if  the  same  are 
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broken  or  destroyed  In  any  manner  whatsoever)  for  the 
sum  of  75/  each,  and  In  a like  manner,  bifocal  lenses 
for  $1.25  each.  The  cost  of  75/  or  $1.25,  as  the  case 
might  be.  Is  designated  In  the  application  as  a "service 
charge".  The  applicant  Is  entitled  to  a "discount  of 
not  less  than  33-1/3/6  In  the  event  the  member  desires 
to  purchase  new  lenses  or  frames,  if  the  same  are  pur- 
chased through  the  Association" • Free  adjustment  on 
frames  is  also  given  at  all  times.  The  question  is, 
then,  whether  such  contracts  are  in  fact  contracts  of 
Insurance. 

Section  53S2,  R.S,  Missouri,  1929,  provides  In 
part  as  follows: 

"No  company  shall  transact  In  this 
state  any  Insurance  business  unless 
it  shall  first  procure  from  the 
superintendent  of  the  insurance  de- 
partment of  this  state  a certificate 
stating  that  the  requirements  of  the 
insurance  laws  of  this  state  have 
been  compiled  with  authorizing  it  to 
do  business;  * * * * * * a s." 

Section  5893,  R.S.  Missouri,  1929,  provides  In 
part  as  follows: 

"No  Individual  or  association  of 
individuals,  under  any  style  or 
name,  shall  be  permitted  to  do  the 
business  mentioned  in  this  chapter 
within  the  state  of  Missouri  unless 
he  or  they  shall  first  fully  comply 
with  all  the  provisions  of  the  laws 
of  this  state  governing  the  business 
of  insurance." 

Section  5909,  R.S.  Missouri,  1929,  states  in 
part  as  follows: 
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"Any  association  of  individuals,  and 
any  corporation  transacting  in  this 
state  any  insurance  business,  with- 
out being  authorised  by  the  superin- 
tendent of  the  insurance  department 
of  this  state  so  to  do,  or  after  the 
authority  so  to  do  has  been  suspended, 
revoked,  or  has  expired,  shall  be 
liable  to  a penalty  of  two  hundred  and 
fifty  dollars  for  each  offense  * * ." 

In  the  case  of  State  ex  rel.  Duffy  v.  Western 
Auto  Supply  Company,  134  Ohio  St.  163,  16  N.E.  (2nd) 
256,  decided  in  the  year  1938,  the  respondent,  T.estem 
Auto  Supply  Company,  a Missouri  company  and  a business 
corporation,  was  engaged  in  the  sale  of  automobile 
parts,  accessories  and  equipment  and  pneumatic  rubber 
tires  in  various  locations  of  the  State  of  Ohio. 

The  respondent,  upon  a sale  of  a tire,  would  issue  one 
of  two  types  of  contracts,  each  of  which  were  called  a 
"guarantee"  to  each  buyer.  One  form  was  a specific 
guarantee  for  the  period  stated  therein  "against  blow- 
outs, cuts,  bruises,  rim-cuts,  under- inflat ion,  wheels 
out  of  alignment,  faulty  brakes  or  other  road  hazards 
that  may  render  the  tire  unfit  for  frither  service 
(except  fire  and  theft)".  It  then  provided  that: 

"In  the  event  that  the  tire  becomes 
unserviceable  from  the  above  con- 
ditions, we  will  (at  our  option)  re- 
pair it  free  of  charge,  or  replace  it 
with  a new  tire  of  the  same  make  at 
any  of  our  stores,  charging  . • • th 
of  our  current  price  for  each  month 
which  has  elapsed  since  the  date  of 
purchase.  The  new  tire  will  be  fully 
covered  by  our  regular  guarantee  in 
effect  at  time  of  adjustment.  Further- 
more: every  tire  is  guaranteed  against 
defects  in  material  or  workmanship 
without  limit  as  to  time,  mileage  or 
service." 
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In  the  blank  spaces  were  Inserted  the  trade 
name  of  the  tire,  the  period  covered  by  the  guarantee 
and  the  fractional  part  thereof  represented  by  a single 
months*  wear.  The  other  form  constituted  a guarantee 
Mto  wear”  for  not  less  than  the  period  therein  speci- 
fied and  then  provides  as  follows: 

"Should  the  tire  fail  within  the  re- 
placement period,  return  it  to  the 
nearest  Western  Auto  Store  and  we 
will  either  repair  it  free  or  replace 
It  with  a new  tire,  charging  you  a 
proportionate  part  of  the  current 
price  for  each  month  you  have  had  the 
tire." 

In  holding  that  the  agreements  were  really  con- 
tracts of  Insurance  and  not  merely  guarantees  of  material 
and  workmanship,  the  court  said: 

"Are  such  agreements  of  guarantee  per- 
missible as  incidental  to  the  sale  of 
automobile  tiresj  or  do  they  consti- 
tute *the  business  of  insurance*  or 
'the  business  of  guaranteeing  against 
liability,  loss  or  damage*  or  are 
these  agreements  of  guarantee  'contracts 
substantially  amounting  to  insurance' 
within  the  purview  of  Section  665, 

General  Code,  and  therefore  inhibited? 

"What  Is  insurance?  'Broadly  defined. 
Insurance  is  a contract  by  which  one 
party,  for  a compensation  called  the 
premium,  assumes  particular  risks  of 
the  other  party  and  promises  to  pay 
to  him  or  his  nominee  a certain  or 
ascertainable  sum  of  money  on  a 
specified  contingency.  As  regards 
property  and  liability  Insurance,  It 
is  a contract  by  which  one  party 
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promises  on  a consideration  to  com- 
pensate or  reimburse  the  other  If  he 
shall  suffer  loss  from  a specified 
cause,  or  to  guarantee  or  indemnify 
or  secure  him  against  loss  from  that 
cause. * 32  Corpus  Juris,  975.  It 

is  a contract  'to  indemnify  the  in- 
sured against  loss  or  damage  to  a 
certain  property  named  in  the  pol- 
icy, by  reason  of  certain  perils  to 
which  it  may  be  exposed. ' State  ex 
rel.  Sheets,  Atty.  Sen.,  v.  Pittsburgh, 
C«,  C.  & St.  L.  Ky . Co.,  68  Ohio  St. 

9,  30,  67  N.E.  93,  96,  64  L.R.A.  405, 

96  Am.  St.  Hep.  635}  State  ex  rel. 
Physicians'  defense  Co.  v.  Laylin, 

Secy,  of  State,  73  Ohio  St.  90,  97, 

76  N.E.  567. 

"It  seems  well  settled  that  to  con- 
stitute insurance  the  promise  need 
not  be  one  for  the  payment  of  money, 
but  may  be  its  equivalent  or  some  act 
of  value  to  the  insured  upon  the  in- 
jury or  destruction  of  the  specified 
property.  It  is  well  settled,  also 
that  the  business  of  insurance  is  im- 
pressed with  a public  use  and  con- 
sequently its  regulation,  supervision 
and  control  are  authorised  and  re- 
quired to  protect  the  general  public 
and  safeguard  the  interests  of  all 
concerned.  ********* 

"The  respondent,  in  one  of  its  forms 
of  contract,  specifically  guarantees 
'against  defects  in  material  and  work- 
manship without  limit  as  to  time,  mile- 
age or  service; ' but  it  goes  further 
and  undertakes  to  indemnify  the  owner 
of  such  tires  against  all  road  hazards 
(except  fire  and  theft)  which  may 
render  his  tire  unfit  for  service. 

The  terms  employed  in  the  guarantee 
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are  sufficiently  broad  to  Include  not 
only  damage  from  blow-outs,  cuts  and 
bruises,  whether  resulting  from  under- 
inflation,  faulty  brakes  or  misalign- 
ment, but  any  and  every  hazard.  In- 
cluding collisions,  whether  resulting 
from  negligence  of  the  owner  or 
another.  It  clearly  embraces  In- 
surance upon  the  property  of  the 
owner,  such  as  is  authorized  by  the 
provisions  of  Section  9556,  General 
Code,  to  be  written  by  companies 
required  to  comply  with  the  insurance 
laws  of  the  state. 

"The  ultimate  force  and  effect  of  the 
contract  of  indemnity  embraced  In  this 
guarantee  may  be  appreciated  if  ex- 
tended to  cover  not  only  the  automobile 
tire  but  the  automobile  itself.  Surely 
no  one  would  contend  that  an  undertak- 
ing by  an  automobile  manufacturer  to 
replace  an  automobile  damaged  or  des- 
troyed (excepting  only  by  fire  and 
theft)  within  a specified  period  after 
its  purchase  is  not  a contract  to  re- 
imburse one  if  he  suffers  loss  from  a 
specified  cause  or  to  indemnify  him 
against  such  loss. 

"The  fact  that  such  contract  of  indem- 
nity is  made  only  with  the  purchaser 
of  the  indemnitor's  product  does  not 
relieve  the  transaction  of  its  Insurance 
character.  When  the  sale  is  complete, 
title  passes  and  the  property  which  is 
the  subject  of  insurance  or  indemnity 
belongs  to  the  purchaser.  If  the  con- 
tracts of  indemnity  involved  here  are 
not  violative  of  the  insurance  laws, 
then  every  company  may,  in  considera- 
tion of  the  purchase  price  paid  there- 
for, furnish  its  product  and  also 
undertake  to  insure  it  against  all 
hazards  for  a specified  period.  Even 
if  such  contract  is  an  incident  in 
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the  sale  of  merchandise  and  its  use 
therein  does  not  constitute  the 
business  of  insurance,  it  in  effect 
is  a contract  'substantially  amounting 
to  insurance'  within  the  restrictive 
provisions  of  Lection  665,  General 
Code. 

"V.e  are  unable  to  discern  any  essen- 
tial difference  in  the  character  or 
effect  of  the  various  forms  of  agree- 
ment of  indemnity  made  by  the  re- 
spondent and  advertised  in  its  cata- 
logue. Each  constitutes  an  undertak- 
ing to  indemnify  against  failure  from 
any  cause  except  fire  or  theft  and 
therefore  covers  loss  or  damage  re- 
sulting from  any  and  every  hazard 
of  travel,  not  excepting  negligence 
of  the  automobile  driver  or  another. 

It  is  substantially  an  unconditional 
promise  of  indemnity,  and  that  is  in- 
surance. M 

In  the  contract  involved  in  the  above  Western 
Auto  Supply  case,  the  company  agreed  to  replace  a tire 
damaged  as  a result,  for  instance,  of  the  owner's  care- 
lessness in  not  keeping  the  same  properly  inflated,  pro- 
vided the  owner  paid  a certain  monthly  depreciation  charge. 
In  other  words,  the  owner  was  to  pay  for  the  service  he 
had  received  from  the  tire  and  the  company  furnished  him 
with  new  equipment, 

In  the  instant  matter,  the  applicant  pays  >-1*00 
as  an  annual  membership  fee  and  then  pays  75^  or  £ 1*25, 
for  each  replacement  of  a lens,  regardless  of  how  much 
the  lens  might  actually  cost  the  company*  If  the  appli- 
cant carelessly  or  negligently  breaks  his  lenses,  he  is 
entitled  to  this  service  provided  he  pays  the  stipulated 
amount. 


The  instant  matter  appears  to  be  stronger  than 
the  Western  Auto  Supply  case  because  there  the  saltier  was 
issuing  the  contract  ostensibly  as  a "guarantee".  In  the 
instant  matter,  the  Royal  Provident  Corporation  of  America 


Hon.  Ray  B.  Lucas 


11 


November  14 , 1939 


is  not  the  seller,  but  is  entirely  a third  party  issuing 
the  contract  of  replacement  and  adjustment  after  the  sale 
has  been  completed. 

Also,  it  was  held  in  the  Western  Auto  Supply  case 
that  an  insurance  contract,  in  order  to  be  classified  as 
such,  need  not  promise  the  payment  of  money.  The  equiv- 
alent of  money  or  some  act  of  value  to  the  insured  upon 
the  injury  or  destruction  of  the  specified  property  was 
held  to  be  sufficient.  In  that  case  the  replacement  or 
partial  replacement  of  tires  was  considered  sufficient  to 
designate  the  same  contract  as  an  Insurance  contract. 

Tills  Is  undoubtedly  the  general  rule. 

In  the  case  of  National  Auto  Service  Corporation 
v.  State  (Court  of  Civil  Appeals  of  Texas),  55  S.W.  (2nd) 
209,  the  corporation  issued  to  its  members  a "membership 
certificate" • This  certificate  provided,  among  other 
things,  that  for  annual  dues  of  *25.00,  it  would  cause  to 
be  repaired  in  its  membership  garages  during  that  year 
any  damage  to  the  member's  automobile  caused  by  accident, 
not  less  than  $7.50  nor  more  than  $250.00.  A certificate 
for  a maximum  repair  charge  not  to  exceed  l 500*00  was  also 
Issued  for  an  annual  charge  of  $45.00*  The  certificates 
also  contained  the  clause  that  "It  must  be  clearly  under- 
stood that  this  Is  not  insurance,  as  the  corporation  never 
pays  Its  members  any  money,  as  Indemnity,  except  to  repair 
any  damage  to  members'  automobiles  at  the  corporation's 
authorized  repair  shop,  as  herein  above  provided".  The 
corporation  claimed  that  this  method  of  doing  business 
did  not  constitute  writing  Insurance,  but  was  merely  a 
service  charge  to  its  members*  In  holding  that  the  com- 
pany was  actually  illegally  engaged  in  the  insurance 
business,  the  court  said  at  l.c.  210: 

"Nor  is  it  essential  that  loss,  damage, 

« or  expense  indemnified  against  nec- 
essarily be  paid  to  the  contractee.  It 
may  constitute  insurance  if  it  be  for 
his  benefit  and  a contract  on  which  he, 
in  case  of  a breach  thereof,  may  assert 
a cause  of  action.  Allin  v.  Motorist's 
Alliance,  supra)  63  A.L.R.  715.  In  the 
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Instant  case  we  think  It  clearly  ap- 
pears that  the  purpose  of  the  con- 
tract made  by  appellant  was,  for  a 
fixed  consideration,  to  Indemnify  the 
holder  of  the  certificate  against 
loss  resulting  from  accidental  damage 
to  his  car  within  the  limits  fixed  by 
the  certificate,  and  that  it  consti- 
tuted an  insurance  contract  under  the 
rules  above  announced," 


In  the  case  of  People  v,  Roschli  (Court  of  Appeals 
of  New  York),  9 N.E,  (2nd)  763,  it  appeared  that  the 
Manhattan  and  Bronx  Retail  Grocers*  Association  was  a 
domestic  membership  corporation  in  the  State  of  New  York, 
It  maintained  a so-called  "Plate  Glass  Fund"  for  members 
only,  which  fund  was  administered  by  the  secretary  of  the 
association  who  served  without  compensation*  Any  member 
who  paid  a certain  sum  of  money  annually  into  the  fund 
"according  to  the  amount  of  glass  he  wishes  protected" 
could  obtain  the  protection  thus  afforded  on  plate  glass* 
It  appeared  that  the  aggregate  of  contributions  at  all 
times  exceeded  anticipated  payments  and  at  the  end  of 
each  year  a saving  of  about  50$  was  paid  back  to  the 
members*  The  certificate  issued  by  the  association  as- 
serted that  the  "fund  is  not  an  insurance  or  indemnity 
company,  nor  does  it  take  insurance  risks  or  issue  in- 
surance policies"*  It  appeared  that  no  money  was  ever 
paid  out  of  the  fund  to  the  members,  but  each  broken  or 
destroyed  plate  glass  was  replaced.  In  holding  that  this 
arrangement  constituted  a Reciprocal  or  Inter- Insurance 
arrangement,  the  court  said  at  l*c,  764 x 


"This  fund  was  a device  whereby  the 
contributors,  through  a chain  of  re- 
ciprocal agreements*  Undertook  to 
Insure  each  other  at  cost." 


There  are  seweral  cases  which  hold  that  a con- 
tract, In  order  to  be  termed  an  insurance  contract,  must 
provide  for  the  payment  of  money  and  nothing  else. 
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Commonwealth  v.  Provident  Bicycle  Association,  178  Pa. 

636;  Moresh  v.  0* Regan,  120  N.J.  Eq.  554.  These  cases, 
however,  state  the  minority  rule. 

As  we  understand  it,  the  Royal  Provident  Corpor- 
ation of  America  claims  that  these  contracts  cannot  be 
termed  insurance  contracts  because  single  vision  lenses 
usually  cost  them  less  than  75^  and  double  vision  lenses 
less  than  ^.1*25  because  of  its  wholesale  buying  facilities 
in  large  quantities.  That  the  company,  therefore,  usually 
makes  a profit  upon  each  replacement  and  this  profit 
takes  the  contract  out  of  the  realm  of  insurance*  We  do 
not  believe  that  this  matter  of  profit  to  the  company 
has  any  such  effect*  The  above  cases  show  that  the  con- 
tract to  repair  and  adjust  at  all  times,  constitutes  an 
insurance  benefit*  In  this  connection,  we  call  attention 
again  to  the  fact  that  the  75^  or  £1*25  charge  is  des- 
ignated in  the  application  blank  or  contract  form  a3  a 
"service  charge".  The  company,  therefore,  by  the  lang- 
uage which  it  has  used,  considers  the  additional  costs 
as  compensation  for  services  performed  and  not  to  cover 
the  costs  of  the  lenses  which  might  be  replaced.  Fur- 
ther, the  costs  of  such  lenses  when  purchased  by  private 
persons  must  be  considerably  more  than  75j^  or  $1*25,  or 
otherwise  there  would  be  no  incentive  or  reason  to  buy 
such  a contract.  Therefore,  the  benefit  must  be  that  re- 
placements of  lenses  to  contract  holders  cost  much  less 
than  the  same  replacements  would  cost  one  who  had  no  such 
contract.  This  must  constitute  a benefit  or  no  one  would 
care  to  purchase  the  agreement .Since  such  benefits  accrue 
to  the  contract  holder  If  the  lenses  in  bis  eyeglasses 
are  broken,  it  must  be  "a  contract  by  which  one  party 
promises  on  a consideration  to  compensate  or  reimburse 
the  other  If  he  shall  suffer  loss  from  a specific  cause, 
or  to  guarantee  or  Indemnify  or  secure  him  against  loss 
from  that  cause",  as  stated  In  the  Western  Auto  Supply 
Company  case,  supra.  If  the  certificate  holder  is  thus 
benefited.  It  would  make  no  difference  whether  the 
"insurer"  was  also  making  a profit  on  the  same  transaction 
or  not*  The  real  test  is  the  Indemnity  against  loss  to 
the  "Insured". 
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CONCLUSION. 


It  follows,  therefore,  that  the  contract  issued 
by  the  Royal  Brovident  Corporation  of  America  whereby 
this  company  agrees  to  indemnify  and  save  a contract 
holder  free  and  harmless  over  and  above  a certain  stipu- 
lated amount  from  loss  occasioned  by  the  breakage  or 
destruction  of  lenses  in  his  eyeglasses,  and  in  which 
the  company  also  agrees  to  make  free  adjustments  on 
frames  at  any  time,  said  contract  being  sold  at  an  In- 
itial cost  of  *1.00,  is  in  fact  a contract  of  insurance. 


Respectfully  submitted. 


J.F.  ALLEBACK 

Assistant  Attorney  General 


A hi  ROVED  By: 


VI.  J,  BURKE 

(Acting)  Attorney  General 


INSURANCE: 


Approval  of  articles  of  Incorporation  of 
Midwestern  Fire  and  Marine  Insurance  Company, 


November  18,  1939 


hon.  Hay  B.  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attt  Charles  iarvey.  Assistant  Counsel 

Lear  Sir: 


V.e  have  received  your  letter  of  November  16  in 
which  you  enclosed  the  declaration  of  intention  and 
proposed  articles  of  incorporation  of  the  Midwestern 
Fire  and  Marine  Insurance  Company,  together  with 
proof  of  publication  of  said  declaration. 

V.e  are  of  the  opinion  that  the  said  declara- 
tion and  also  the  proposed  articles  of  incorporation 
are  in  accordance  with  the  provisions  of  Article  6, 
Chapter  37,  K.S.  Missouri,  1929,  and  that  the  same 
are  not  inconsistent  with  the  Constitution  and  laws  of 
the  State  of  Missouri,  or  of  the  United  States. 

We  are  enclosing  the  said  declaration,  proposed 
articles  of  incorporation  and  proof  of  publication 
herein. 

Respectfully  submitted. 


J.F.  ALLEBACK 

Assistant  Attorney  C-eneral 

Ah i ROVED  By: 


TFT  BURKE 

(Acting)  Attorney  General 


JFAjVAC 


* 


INSURANCE:  Approval  of  proposed  articles  of  incorporation  of 

the  American  Fidelity  Life  Insurance  Company  of  Kansas  City. 


November  22,  1939 


Ron.  hay  B.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

AttJ  Charles  Harvey,  Assistant  Counsel 

Lear  Sir: 


' e have  received  your  letter  of  November  21  in 
which  you  enclosed  the  declaration  of  intention  to  form 
a life  insuiance  company,  under  the  provisions  of  Article 
2,  Chapter  37,  R.S.  Missouri,  1929,  which  has  been 
filed  in  the  office  of  the  Superintendent  of  Insurance 
by  the  proposed  Incorporators  of  the  American  Fidelity 
Life  Insurance  Company  of  Kansas  City,  Missouri.  Also 
enclosed  was  the  proof  of  publication  of  said  declar- 
ation. 


Ve  have  examined  said  declaration  of  intention 
and  proposed  articles  of  incorporation  and  we  find  the 
same  to  be  in  accordance  with  the  provisions  of  Article 
2,  Chapter  37,  h.S.  Missouri,  1S29,  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  State  of  kissouri 
and  of  the  United  States. 

We  are  enclosing  the  proposed  articles  of  In- 
corporation, declaration  and  proof  of  publication. 

Respectfully  submitted. 


J.F.  ALL'.BAC II 

Assistant  Attorney  General 


APPROVED  By: 


'"Vf.  'm±E 

( Act  in/?)  Attorney  General 


Ji-A:VAC 


V 


INSURANCE:  Approval  Qf  articles  of  incorporation  of  the  Old 

American  Insurance  Company. 


December  7,  1959 


Hon.  Ray  B.  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Mssourl 

Lear  Sir: 


1 e have  received  your  letter  of  Lecember  7 in 
which  you  enclosed  the  declaration  of  intention  of  the 
Incorporators  to  form  the  Old  American  Insurance  Co  ary 
under  the  terns  of  Article  6,  Chapter  37,  R.S.  Missouri, 
1929.  You  also  enclosed  the  affidavit  of  publication  of 
the  intention  to  form  said  company. 

I e have  examined  the  said  declaration,  articles 
of  association  and  proof  of  publication  and  find  the 
same  to  be  in  accordance  with  the  provisions  of  Article 
6,  Chapter  37,  h.S.  Missouri,  1929,  and  not  inconsistent 
with  the  Constitution  and  Laws  of  the  State  of  Missouri 
and  of  the  United  States. 


respectfully  submitted. 


J.P.  ALLEBACH 

Assistant  Attorney  General 


A:  ROVED  By: 


(Acting)  Attorney  General 
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NEWSPAPERS:  Newspapers  printing  notices  under  section 
■ 5599,  Laws  of  Missouri,  1951,  page  141, 
must  meet  all  uhe  requiremencs  of  section 
15775,  Laws  of  Missouri,  1957,  page  452 

March  21,  1939 


Mr.  T.  G.  MacLaughlin,  President 
Santa  Fe  Savings  & Loan  Association 
916  Baltimore  Avenue 
Kansas  City,  Missouri 

Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  March  7th,  wherein  you  request  an  opinion  relative 
to  the  following  facts: 

"Inasmuch  as  Building  and  Loan  associations 
are  under  the  supervision  of  the  State  t>ur  au  of 
Building  and  Loan  Supervision,  we  respectfully 
request  your  opinion  as  to  the  construction  of 
section  5599  R.  S.  ^o.  1929,  as  Amended  Laws  of 
Missouri,  1931,  Page  146  with  respect  to  tr.e 
provision  for  foreclosure  of  mortgages  and  deeds 
of  trust  ' according  to  law'. 


"We  assume  this  expression  ref ere  to  the  gen- 
eral law  respecting  foreclosure,  but  our  precise 
question  is  as  to  whether  or  not  a notice  pub- 
lished in  a newspaper,  which  newspaper  may  not 
be  able  to  comply  with  the  provisions  of  Section 
13775,  Laws  of  Mo.  -P  431  1937,  Is  valid.  For 
example.  If  a newspaper  did  not  have  a list  of 
bona  fide  subscribers  or  was  not  admitted  to 
the  post  office  as  second  class  matter,  would 
a notice  published  therein  be  valid? 

"Our  reason  for  requesting  this  opinion  Is 
that  recently  there  ha^  e been  filed  in  Independence, 
Missouri,  two  cases  seeking  to  set  aside  foreclosures 
on  the  ground  that  the  newspaper  in  which  the  not- 
ices were  published  was  not  qualified  under  the  law. 

"We  have  several  mortgages  In  Independence,  and 
we  wish  to  be  sure  of  our  ground  In  the  event  of 
forclosure. " 
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Section  5599  R.  S.  Missouri , 1929,  was  repealed 
along  with  chapter  35,  of  article  2,  relating  to 
Building  and  Loan  Supervision,  and  the  entire  chapter 
has  been  re-enacted  by  the  General  Assembly,  Laws  of 
Missouri,  1931,  p*  141,  et  eeq.  The  pertinent  part 
of  said  section  as  re-enacted,  page  152  Laws  of  Mis- 
souri, 1931,  Is  as  follows* 

"In  case  any  borrowing  shareholder  shall  be- 
come delinquent  In  his  obligations  to  the  as- 
sociation as  provided  by  his  loan  contract,  in 
a sum  equal  to  or  exceeding  three  months  dues 
and  interest,  the  association  may  proceed,  ac- 
cording to  law,  to  foreclose  the  mortgage  or 
deed  of  trust  given  by  such  borrower  as  secur- 
ity for  the  loan.  All  other  mortgages  and  deeds 
of  trust.  Including  purchase  money,  mortgages 
or  deeds  of  trust,  given  to  the  association, 
may  be  foreclosed  according  to  the  general  law  as 
to  foreclosure  of  mortgages  and  deeds  of  trust* 

In  the  event  of  such  foreclosure,  the  defaulting 
borrower,  in  addition  to  the  amount  loaned,  as 
shown  by  the  bond  and  mortgage  or  deed  of  trust 
given  by  such  borrower,  shall  be  charged  with 
all  dues,  interest,  premium  and  fines,  and  other 
sums  due  and  in  arrears,  and  shall  have  and  be 
given  credit  for  the  withdrawal  value  of  the 
shares  pledged  and  transferred  by  him  as  afore- 
said, in  accordance  with  the  rule  hereinafter 
provided  for  the  withdrawal  and  cancellation  of 
shares* " 

This  section  uses  the  expression  "according  to  law" 
in  the  first  sentence,  and  "according  to  the  general  law 
as  to  foreclosure  of  mortgages  and  deeds  of  trust."  We 
think  both  refer  to  the  general  law  as  to  foreclosure 
of  mortgages  and  deeds  of  trust*  In  fact,  if  a deed 
of  trust  is  given  under  the  Missouri  law  relating  to 
deeds  of  trust,  of  course  the  foreclosure  must  be 
according  to  the  law  relative  to  foreclosure  of  mortg- 
ages under  deeds  of  trust*  We  therefore  come  to  the 
conclusion  that  there  is  no  distinction  between"ac- 
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cording  to  law"  and  "according  to  the  general  law?  rel- 
ative to  deeds  of  trust,  as  used  in  said  section  5599. 

The  clause  "according  to  law"  has  been  defined  in  the 
decision  of  Missouri  State  Life  Insurance  Company,  276 
S.  Vi,  757,  De  Rockbraine  School  District  v.  Northern 
Casualty  Company,  155  N.  W.  10,  Hirst  v,  Xeter  Realty, 

70  So.  339. 

Having  brought  the  terms  of  the  statute  within  the 
provisions  of  section  13775,  Laws  of  Missouri,  1937, 
page  431,  we  next  determine  your  question  as  to  whether 
or  not  a newspaper  must  comply  strictly  with  the  terms 
of  said  section,  when  a deed  of  trust  as  contained  in  said 
section  5599  ir  foreclosed,  .Ve  are  enclosing  two  copies 
of  opinions  relating  to  the  construction  of  section 
13775;  one  being  to  Hon,  Dwight  H,  brown,  Secretary  of 
State,  Jefferson  City,  Missouri,  dated  February  7,  1938, 
the  other  to  Hon.  C.  R,  Hayes,  Prosecuting  Attorney, 

Salem,  Missouri,  dated  February  20th,  1936.  These 
copies  are  enclosed  for  the  purpose  of  showing  that  we 
nave  always  placed  strict  construction  on  the  terms 
of  section  13775,  as  set  forth  in  the  copies  of  the 
opinions. 


CONCLUSION 


We  are  of  the  opinion  that  the  terns  of  section 
13775,  Laws  of  Missouri,  1937,  page  431,  are  mandatory 
on  the  newspaper  printing  legal  notices  and  must  be 
strictly  complied  with  in  every  respect.  In  other 
words,  if  a newspaper  cannot  meet  the  requirements  as 
contained  in  said  section,  then  the  notices  published 
in  said  newspaper  would  be  invalid. 


APPROVED* 

7;  £.  TAYL6R 

(Acting)  Attorney  Oeneral 


Your 3 very  truly, 

OLLTVER  W.  NOLEN 

Assistant  Attorney  General 


OWNlRW 


CREDIT  UHlOifS:  Cannot  engage  in  general  banking  business. 


August  1,  1939 


Hon.  nussell  Lialoney 
Commissioner  of  Securities 
Secretary  of  State's  Office 
Jefferson  City,  Uissouri 

Dear  Sirs 

toe  are  in  receipt  of  your  letter  of  July  13,  1939, 
which  reads  as  follows: 

"Several  Credit  Unions  in  the  State 
of  Missouri  which  includes  the 
Green  City  Credit  Union  have  according 
to  reports  by  our  Examiners  been  pur- 
suing the  following  practices. 

"1.  Depositing  funds  and  withdrawing 
with  an  order  (similar  to  a check.) 

These  deposits  and  withdrawals  are 
made  in  such  a manner  as  to  indicate 
that  the  intention  of  the  depositor 
was  not  to  buy  shares  in  the  credit 
union,  nor  do  the  withdrawals  indicate 
a withdrawal  of  the  shares  or  borrowing. 

"2.  Drafts  are  issued  to  persons  who 
have  made  deposits,  as  well  as  persons 
who  have  not  made  deposits. 

"3.  Fees  are  charged  for  the  issuance 
of  checks  or  orders,  and  drafts. 

"4.  The  method  of  depositing  and  with- 
drawing as  well  as  the  Issuance  of 
drafts  indicate  that  the  intention  is  to 
do  a banking  business. 

"This  department  would  appreciate  your  ad- 
vice as  to  the  legality  of  the  actions  of 
these  credit  unions." 


FILED 


Hon.  Husaell  Maloney 
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We  understand  from  the  above  letter  and  also  from 
another  communication  from  you  that  the  Green  City  Credit 
Union  is  engaging  In  a banking  business  by  keeping  money 
on  deposit  subject  to  check,  or  at  least  checks  or  instru- 
ments similar  to  checks,  and  fulfilling  the  same  purpose, 
are  being  written  by  so-called  depositors  and  are  being 
honored  and  paid  by  the  credit  union  upon  presentation; 
that  such  banking  business  is  carried  on  In  a variety  of 
other  ways  through  the  use  of  drafts  issued  by  persons  who 
have  made  deposits  In  such  credit  union,  as  well  as  to  per- 
sons who  have  not  made  deposits;  that  regular  fees  are 
charged  for  the  issuance  of  checks,  orders  or  drafts  and 
for  the  cashing  of  checks  Issued  by  the  so-called  depositors. 

The  laws  governing  the  formation  and  operation  of 
credit  unions  are  found  ijn  Article  15,  Chapter  32,  R.S. 
Missouri,  1929,  Sections  |5079  to  5099,  inclusive. 

Section  5079  provides  that  any  seven  persons,  res- 
idents of  the  State  of  Missouri,  may  apply  to  the  Cousnis- 
sioner  of  Securities  in  the  Office  of  the  Secretary  of 
Stefc  e for  permission  to  organise  a credit  union  by  signing 
and  acknowledging  in  duplicate  a certificate  of  organisa- 
tion and  entering  into  articles  of  agreement.  Further, 
that  a oopy  of  the  by-laws  shall  be  submitted  to  the  Com- 
missioner of  Securities  at  the  same  time  which,  among 
other  things,  shall  contain  information  as  to  the  following: 

"The  conditions  under  which  shares 
may  be  issued,  transferred  and  with- 
drawn, loans  made  and  repaid,  and 
the  funds  otherwise  invested." 

Section  5082  gives  the  powers  of  credit  unions. 

This  section  reads  as  follows: 

"A  credit  union  shall  have  the  fol- 
lowing powers: 

"(1)  It  may  receive  the  savings  of 
its  lembers  in  payment  for  shares. 

"(2)  It  may  make  loans  to  members, 

L). rough  the  credit  conmilttee  and  on 
deposit  in  the  way  and  manner  herein- 
after provided. 


Hon,  Hussell  i^loney 


3 


August  1,  1959 


"(3)  It  riay  Invest,  through  Its  board 
of  directors,  in  the  bonds  of  the  United 
States,  or  of  any  state  thereof  or  of 
any  municipality,  tlie  bonds  of  which 
municipality  are  legal  Investments  for 
savings  banks  In  the  state  of  Missouri, 

It  may  deposit  its  funds  in  savings 
banks,  state  banks,  trust  companies  and 
national  banks.  The  funds  of  the  credit 
unions  shall  be  used  first,  however,  for 
loans  to  members  in  the  way  and  manner 
hereinafter  provided  and  preference 
shall  be  given  to  the  smaller  loan  In 
the  event  the  available  funds  do  not 
permit  all  loans  which  have  passed  the 
credit  committee  to  be  made," 

Section  5085  pertaining  to  the  membership,  pro- 
vides as  follows: 

"The  membership  shall  consist  of  the 
organisers  and  such  persons,  societies, 
associations,  copartnerships  and  cor- 
porations as  have  been  duly  elected  to 
membership  and  have  subscribed  to  one 
or  more  shares  and  have  paid  for  the 
same  in  the  whole  or  in  part,  with 
the  entrance  fee  as  required  by  the  by- 
laws, and  have  complied  with  such  other 
requirements  as  the  certificate  of  or- 
ganisation may  contain.  Credit  union 
organisations  shall  be  limited  to 
groups  (of  both  large  snd  small  member- 
ship) having  a common  bond  of  occupa- 
tion or  association  or  to  groups  re- 
siding within  a well  defined  neighbor- 
hood, community  or  rural  district," 

Section  5087  provides  that  the  Board  of  Directors 
shall  have  the  duty,  unless  the  same  be  specifically  re- 
served to  the  members,  to 

"(1)  To  act  upon  all  applications 
for  membership  and  on  the  exclusion 
of  members. 
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"(2)  To  determine,  from  time  to 
time,  rates  of  Interest  which  shall 
be  charged  on  loans. 

"(4)  To  fix  the  maximum  number  of 
shares  which  may  be  held  by  the  max- 
imum amount  which  may  be  loaned  to 
any  one  member;  to  declare  dividends 
and  recommend  amendments  to  the  by- 
laws." 

As  to  the  making  of  loans.  Section  5088  provides 

"The  credit  committee  shall  approve 
every  loan  or  advance  made  by  the 
credit  union  to  members.  Every  appli- 
cation for  a loan  shall  be  in  writing, 
on  a form  prepared  by  the  board  of 
directors,  and  shall  state  the  purpose 
for  which  the  loan  is  desired  and  the 
security,  if  any,  offered.  Security 
must  be  taken  for  any  loan  in  excess 
of  fifty  dollars;  endorsement  of  a 
note  or  assignment  of  shares  in  any 
credit  union  shall  be  deemed  security 
in  the  meaning  of  this  section.  No 
loan  shall  be  made  unless  it  has  re- 
ceived the  unanimous  approval  of  the 
members  of  the  committee  present  when 
the  loan  was  considered,  which  number 
shall  constitute  at  least  a majority 
of  the  committee,  nor  if  any  member 
of  the  committee  shall  disapprove 
thereof." 

As  to  what  the  capital  and  reserve  funds  of  a 
credit  union  shall  consist  of.  Section  5090  provides: 

"She  capital  of  a credit  union  shall  con- 
sist of  the  payments  that  have  been  made 
to’ it  by  the  several  members  thereof  on 
shares.  A credit  union  shall  have  a 
lien  on  the  shares  of  any  member  and  on 
the  dividends  payable  thereon  for,  and 
to  the  extent  of  any  loan  made  to  him 
and  of  any  dues  and  fines  payable  by 
him. " 
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Section  5092  provides  as  follows: 

"A  credit  union  nay  lend  to  Its  mem- 
bers at  reasonable  rates  of  Interest, 
which  shall  not  exceed  one  per  cent  a 
month  on  unpaid  balances  or  Invest 
the  funds  accumulated  as  herein  pro- 
vided." 

Section  5093  provides  as  follows: 

"A  credit  union  shall  have  the  power 
to  borrow  from  any  source,  but  the 
total  of  such  borrowing  shall  at  no 
time  exceed  twenty- five  per  cent  of 
the  capital,  surplus  and  reserve 
fund  of  the  borrowing  credit  union." 

As  to  loans.  Section  5094  provides: 

"A  credit  union  may  loan  to  its  mem- 
bers, as  herein  provided,  for  such 
purposes  and  upon  such  security  as 
the  by-laws  may  provide  and  the 
credit  committee  shall  approve  ex- 
cept that  no  unsecured  loan  shall 
be  made  in  excess  of  fifty  dollars 
and  no  secured  loan  shall  be  made 
in  excess  of  one  thousand  dollars «" 

Therefore,  it  seems  clear  that  a credit  union  can 
take  into  its  membership  only  such  persons,  societies, 
associations,  co-partnerships  and  corporations  "as  have 
been  duly  elected  to  membership  and  have  subscribed  to  one 
or  more  shares  and  have  paid  for  the  same  in  whole  or  in 
part" | that  loans  can  only  be  made  to  "members"  when  ap- 
proved by  the  credit  committee;  that  the  only  method  a 
credit  union  has  of  receiving  funds  is  through  payments 
made  by  members  for  shares  of  stock  other  than  such  funds 
that  might  be  borrowed  as  provided  in  Section  5093.  %/e 

find  no  statute  which  provides  that  a credit  union  might 
receive  money  by  way  of  a general  or  special  deposit  and 
pay  it  out  on  demand  on  the  cheek  or  other  similar  device 
of  the  depositor  in  such  a way  as  to  thereby  establish  the 
relation  of  debtor  and  creditor  between  such  company  and 
the  depositor.  Furthermore,  it  appears  to  be  dear  that 
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no  corporation  organized  under  the  laws  of  this  state* 
except  the  bank,  has  authority  to  receive  or  keep 
moneys  on  general  or  special  deposit  and  pay  the  same 
out  on  checks  on  the  bank. 

In  the  case  of  State  ex  Inf,  Crow,  Attorney 
General,  v.  Lincoln  Trust  Company,  144  Mo.  562,  the 
Attorney  General  proceeded  by  quo  warranto  against  the 
defendant  trust  company  because  the  defendant,  a trust 
company  only,  was  maintaining  checking  accounts  and  was 
doing  a banking  business,  although  not  chartered  to  do 
so.  The  court  said  at  l.c.  585: 

”Butj  the  question  here  jis,  are  trust 
companies  authorized  by  statute  to 
receive  money  on  general  deposit,  and 
pay  It  out  on  check  at  sight  or  on 
demand?  If  they  have  any  such  powers 
it  must  be  found  in  the  statute,  for 
they  possess  only  such  express  powers 
as  are  conferred  upon  them  thereby, 
and  such  as  are  necessarily  Implied 
from  the  language  used.  In  Matthews 
v.  Sklnker,  62  Mo.  329,  it  was  said: 
•Corporations  have  only  such  powers  as 
are  especially  given  by  their  charters, 
or  are  necessary  to  carry  into  effect 
some  specified  power.  St.  Louis  v. 
Bussell,  9 Mo.  507;  Blair  v.  Perpetual 
Ins.  Co.,  10  Mo.  559;  Ruggles  v. 

Collier,  43  Mo.  353.  They  must  act 
strictly  within  the  scope  of  the  powers 
conferred  on  them  by  the  act  calling 
them  into  being;  and  where  a grant  of 
power  from  the  legislature  is  relied  on, 
the  mode  prescribed  in  that  grant  for 
doing  any  particular  thing  must  be  pur- 
sued according  to  the  law  creating  them. 
Railroad  v.  Marlon  Co.,  36  Mo.  294.  The 
distinction  between  natural  persons  and 
corporations  is,  that  while  the  former 
may  make  any  contract  not  prohibited  by 
law  or  not  against  public  policy,  the 
latter  can  exercise  no  powers  not  ex- 
pressly conferred  on  them  by  their 
charters.*  Bank  v.  Young,  37  Mo.  398. 
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‘•hile  the  Matthews  case  was  rub  se- 
quent ly  overruled  by  the  Supreme 
Court  of  the  United  States  (98  U.S. 

621)  In  some  respects,  its  soundness 
as  to  the  powers  of  corporations  under 
their  charters  was  not  doubted  nor  has 
it  ever  been  called  in  question. 

"The  only  words  in  the  statute  which 
have  any  tendency  whatever  to  sustain 
respondents'  position,  are  those  in  the 
first  clause  of  said  section  4 which 
authorize  trust  companies  to  receive 
moneys  and  'to  allow  such  Interest 
thereon  as  may  be  agreed,  not  exceeding 
the  legal  rate, ' and  those  in  the  fifth 
clause  which  authorize  them  'generally 
to  have  and  exercise  sueh  powers  as  are 
usually  had  and  exercised  by  trust  com- 
panies.' It  is  quite  clear  that  no  ex- 
press power  is  conferred  upon  trust 
companies  by  said  section  to  receive 
moneys  by  way  of  general  deposit,  nor 
can  any  such  power  be  implied  from 
the  language  quoted  from  that  section. 
Implied  powers  must  result  from  the 
charter  by  necessary  implication,  re- 
gard being  had  for  the  object  and  pur- 
pose of  the  corporation.  And  if  there 
be  any  uncertainty  or  doubt  as  to  the 
terms  of  the  charter  they  must  be  re- 
solved in  favor  of  the  public.  In 
Min turn  v.  Larue,  25  How.  455,  the 
court  said t 'It  is  a well  settled 
rule  of  construction  of  grants  by  the 
legislature  to  corporations,  whether 
public  or  private,  that  only  such 
powers  and  rights  can  be  exercised 
under  them  as  are  clearly  comprehended 
within  the  words  of  the  act  or  derived 
therefrom  by  necessary  implication, 
regard  being  had  to  the  objects  of  the 
grant.  Any  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  legisla- 
ture, must  be  resolved  in  favor  of  the 
public.  This  principle  has  been  so 
often  applied  in  the  construction  of 


August  1,  1959 


Hon*  Russell  Maloney  - 8 - 


corporate  powers  that  we  need  not 
stop  to  refer  to  authorities* * Carroll 
v,  Campbell*  108  Mo*  559}  Charles  River 
Bridge  v*  barren  Bridge*  11  Pet,  420; 
Mills  v*  St,  Clair  Co**  8 How*  569. 

There  is  nothing  in  the  words  used  that 
would  Justify  their  extension  by  im- 
plication in  favor  of  the  respondents 
beyond  the  natural  and  obvious  meaning 
of  the  words  employed*  and  these  do 
not  support  the  right  asserted*  The 
fact  that  respondents  are  incorporated 
as  trust  companies  seems  to  be  incon- 
sistent with  the  relation  of  that  of 
debtor  and  creditor*  and  in  favor  of 
the  relation  of  trustee  and  cestui  que 
trust* 

"Moreover,  the  powers  conferred  upon 
respondents  are  expressly  enumerated* 
which  implies  the  exclusion  of  all 
others  not  enumerated.  In  Thomas  v. 
Railroad,  101  U,S.  71,  the  court  ob- 
served: *V/e  take  the  general  doctrine 

to  be  in  this  country,  though  there 
may  be  exceptional  cases  and  some  au- 
thorities to  the  contrary*  that  the 
powers  of  corporations  organised  under 
legislative  statutes  are  such  and  such 
only  as  those  statutes  confer.  Con- 
ceding the  rule  applicable  to  all 
statutes*  that  what  is  fairly  implied 
is  as  much  granted  as  what  is  expressed* 
it  remains  that  the  charter  of  a corpor- 
ation is  the  measure  of  its  powers*  and 
that  the  enumeration  of  these  powers  im- 
plies the  exclusion  of  all  others* 1 

"it  can  not  be  implied  from  the  fact 
that  trust  companies  have  the  power  to 
receive  moneys  and  to  allow  such  inter- 
est thereon  as  may  be  agreed  not  ex- 
ceeding the  legal  rate*  that  they  have 
the  power  to  receive  moneys  on  general 
deposit*  and  pay  it  out  on  demand* 

Uiey  can  go  no  further  than  the  statute 
expressly  permits*  The  clause  under 
consideration  grants  the  right  to  accept 
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money  and  allow  Interest  upon  the  same. 
This  necessarily  authorises  them  to 
create  the  relation  of  debtor  and 
creditor  as  to  funds  so  deposited,  but 
only  to  that  extent.  If  they  can  re- 
ceive money  and  agree  to  pay  interest 
thereon,  this  money  may  be  payable  on 
demand,  as  well  as  at  such  times  as 
may  be  fixed  by  agreement , and  upon 
checks  or  written  orders  or  otherwise 
as  may  be  most  convenient.  This  is  as 
far  as  they  can  go.  They  have  no  au- 
thority to  operate  a general  deposit 
account  and  receive  money  in  any  sums 
whatever  upon  which  no  interest  is 
Allowed1  and  pay  out  such  funds  upon 
the  depositor's  checks.  It  is  enough 
to  say  that  the  legislature  has  not 
given  such  power, 

«««»«#*#** 

"In  Railroad  v.  Canal  Comm'rs,  21  Pa, 
St,  9,  it  was  said  by  Black,  C,J,: 

'But  corporate  powers  can  never  be 
created  by  implication  nor  extended 
by  construction.  No  privilege  is 
granted  unless  it  be  expressed  in 
plain  and  unequivocal  words,  testi- 
fying the  intention  of  the  legislature 
in  a manner  too  plain  to  be  misunder- 
stood. Y/hen  the  State  means  to  clothe 
a corporate  body  with  a portion  of  her 
own  sovereignty,  and  to  disarm  herself 
to  that  extent  of  the  powers  which  be- 
long to  her,  it  is  so  easy  to  say  so 
that  we  will  never  believe  it  to  be 
meant  when  it  is  not  said;  and  words 
of  equivocal  import  are  so  easily  in- 
serted by  mistake  or  fraud,  that  every 
consideration  of  justice  and  policy 
requires  that  they  should  be  treated 
as  nugatory,  when  they  do  find  their 
way  in  the  enactments  of  the  legis- 
lature, In  the  construction  of  a 
charter,  to  be  in  doubt  is  to  be  re- 
solved; and  every  resolution  which 
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springs  from  doubt  is  against  the 
corporation*  * 

"Section  7,  article  XII,  of  the  Con- 
stitution of  this  State,  provides 
that:  ’No  corporation  shall  engage  in 

business,  other  than  that  expressly 
authorised  in  its  charter  or  the  lav 
under  which  it  may  have  been  or  here- 
after may  be  organised,'  etc*  See, 
also.  People  ex  rel*  v*  Father  Matthew 
Society,  41  Mich*  67*  By  section  26, 
article  XII,  of  our  Constitution  under 
the  title,  'Act  creating  banks,  to  be 
submitted  to  the  people, * it  is  pro- 
vided that*  'No  act  of  the  General 
Assembly  authorising  or  creating  cor- 
porations or  associations  with  bank- 
ing powers  (except  banks  of  deposit 
or  discount)  nor  amendments  thereto, 
shall  go  into  effect,  or  in  any  manner 
be  enforced,  unless  the  same  shall  be 
submitted  to  a vote  of  the  qualified 
voters  of  the  State,  at  the  general 
election  next  succeeding  the  passage 
of  the  same,  and  be  approved  by  a 
majority  of  the  votes  cast  at  such 
election* ' The  manifest  purpose  of 
this  latter  constitutional  provision 
was  to  prevent  the  incorporation  of 
banks  of  issue  even  with  the  sanction 
of  the  legislature,  without  such  an 
act  being  first  submitted  to  the 
people  and  approved  by  them* 

•<*«******«* 

"It  thus  seems  clear  that  no  corpora- 
tion other  than  a bank  organised  ac- 
cording to  the  laws  of  this  State  has 
the  power  to  receive  moneys  on  general 
deposit  and  pay  them  out  on  demand,  on 
check  or  otherwlee*" 
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CONCLUSION. 


It  is,  therefore,  our  conclusion  that  the  Qreen 
City  Credit  Union,  in  carrying  on  the  banking  practices 
you  mention,  are  exercising  powers  in  excess  of  those 
granted,  and  in  violation  of  the  provisions  of  Article 
15,  Chapter  32,  R.S.  Missouri,  1929,  governing  such  as- 
sociations. This  act  provides  definitely  the  way,  and  the 
only  way,  in  which  funds  can  be  given  to  members,  and  to 
members  only  - that  is,  through  the  unanimous  approval  of 
the  credit  committee.  Prom  shat  you  say  as  to  the  method 
by  which  funds  are  being  disbursed,  the  statutory  proceeding 
is  not  being  followed.  In  this  connection  you  have  also 
asked  what  procedure  you  should  follow.  We  can  only  sug- 
gest that  you  follow  the  provisions  of  Section  5084,  which 
reads  in  part  as  follows:  , 

"Credit  unions  shall  be  subject  to  the 
exclusive  supervision  of  the  consoiss loner 
of  securities  and  shall  make  a report  of 
condition  to  him  at  least  semi-annually, 
on  blank  forms  to  be  supplied  by  said 
commissioner  in  January  and  July  of  each 
year,  notice  of  which  reports  shall  be 
sent  out  by  said  commissioner.  * * * 

««********• 

If  it  appears  to  said  commissioner  of  se-  ‘ 
curltles  that  a credit  union  has  violated 
any  of  the  provisions  of  this  article  he 
may,  by  an  order  made  over  his  official 
seal,  after  hearing  or  an  opportunity  for 
a hearing  has  been  given  said  credit 
union,  direct  said  credit  union  to  dis- 
continue its  illegal  methods  and  practices. 

If  a credit  union  is  insolvent  or  has, 
within  a reasonable  time,  failed  to  com- 
ply with  any  order  mailed  to  the  last  ad- 
dress filed  by  said  credit  union  with 
said  commissioner  of  securities  he  shall 
immediately,  or  within  a reasonable  time 
thereafter,  take  possession  of  the  busi- 
ness and  property  of  the  credit  union  j 
and  retain  possession  until  such  time  as 
he  may  permit  it  to  resume  business  or 
its  affairs  are  finally  liquidated. N 
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After  you  have  directed  the  credit  union  to  dis- 
continue such  practices  and  It  falls  or  refuses  to  com- 
ply therewith  your  only  alternative  is  to  take  possession 
of  its  business  and  property  and  retain  such  pessesslon 
until  such  time  as.  In  your  opinion,  the  matters  com- 
plained of  are  fully  rectified,  \ 

1 » \ 

Respectfully  submitted. 


J.F,  ALLS BACH 

Assistant  Attorney  General 


\ ^ 
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APPROVED  By* 


(Acting)  ‘Attorney  ienoral 


v 
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JFA*VAC 


IM^IiKaNCE:  ) United  Mutual  Life  Assurance  Society  of  America, 

riUKlAL  SOCIETIES:)  lnc.,  cannot  be  licensed  as  a foreign  corporation 

to  do  business  in  Missouri;  if  it  does  business 
without  complying  with  the  statutes  it  Is  a 
violation  of  the  penal  laws. 


August  4,  1939. 


Honorable  Hus sell  baloney 
Corporation  Commissioner 
Secretary  of  state 
Jefferson  City,  Missouri 


Lear  Mr.  Maloney: 


This  is  to  acknowledge  your  letter,  as  follows: 

"Re:  United  Mutual  Life  Assurance 
Society  of  America,  Inc. 

"Eind  enclosed  a copy  of  the  articles 
of  agreement,  by-laws  and  certificate 
issued  as  a burial  society  by  the 
above  corporation. 

"This  department  would  like  to  know 
whether  this  corporation  should  be 
licensed  as  a foreign  corporation 
to  do  business  in  Missouri.  Also, 
whether  or  not,  if  it  is  not  necessary 
for  it  to  be  licensed,  such  corporation 
would  be  violating  any  law  in  Missouri 
by  doing  business  and  Issuing  the  en- 
closed certificate  in  Missouri." 

The  Articles  of  Incorporation  read  in  part,  as 

follows: 


"The  nature  of  the  business  and  the 
objects  and  purposes  proposed  to  be 
transacted,  promoted  and  carried  on, 
are  to  do  any  and  all  of  the  things 
herein  set  forth  as  fully  and  to  the 
extent  as  natural  persons  might  or  could 
do,  and  in  any  part  of  the  world;  vis: 
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"TO  UNITS  reputable  men,  women  and 
children,  not  for  pecuniary  profit, 
but  for  the  purpose  of  giving  aid 
to  widows,  widowers,  creditors,  and 
those  dependent  on  its  deceased 
members,  (nothing  in  the  above  shall 
be  construed  as  to  caring  for  depend- 
ent children),  all  such  aid  to  be  by 
voluntary  contributions  and  not  by 
fixed  dues  or  assessments," 


teaesa*M*eea*« 


"This  corporation  shall  not  be  for 
profit,  nor  shall  it  have  any  capital 
stock,  ^embers  shall  be  admitted  on 
such  terms  and  conditions  as  are  pro- 
vided in  the  By-Laws," 

The  above  Articles  of  Incorporation  specifically 
state  that  the  corporation  is  one  not  of  profit.  Only 
foreign  corporations  formed  for  profit  or  pecuniary  gain 
need  be  licensed  to  do  business  in  this  state. 

Section  4596,  R,  S.  Mo,  1929,  provides  in  part, 
as  follows: 

4 

"Every  corporation  for  pecuniary 
profit  formed  in  any  other  state, 
territory  or  country  before  it  shall 
be  authorised  or  permitted  to  trans- 
act business  in  this  state  # * * * 
shall  have  and  maintain  a public 
office  or  place  in  this  state  for  the 
transaction  of  its  business,  where 
legal  services  may  be  obtained  upon 
it,  * * * * and  such  corporation  shall 
be  subjected  to  all  the  liabilities, 
restrictions  and  duties  which  are  or 
may  be  imposed  upon  corporations  of 
like  character  organized  under  the 
general  laws  of  this  state,  and  shall 
have  no  other  or  greater  powers,  * * ** 
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Section  4598*  Law*  of  inlosourl  1937,  Mage  205-206, 
reads  in  part,  as  follows! 

"AVery  company  Incorporated  for  the 
purpose  of  gain  under  the  laws  of  any 
other  state  * * * * Upon  compliance 
with  these  provisions  by  the  corpora- 
tion, the  secretary  of  state  shall 
give  a certificate  that  said  corpora- 
tion has  duly  complied  with  the  law, 
and  i 8 authorised  to  engage  only  in 
the  business  set  out  in  the  statement 
filed  with  its  charter*  * * * *" 

It  is  noted  from  the  above  sections  and  others 
forming  part  of  Article  1,  Chapter  32,  R*  3*  Mo*  1929,  that 
only  corporations  organised  for  pecuniary  profit  or  gain  are 
required  to  take  out  a license  in  order  to  do  business  in 
this  state*  Mutual  Orange  Distributors  v*  Black  et  al., 

287  3*  V/*  846*  While  the  Secretary  of  State  has  only  the 
authority  to  license  foreign  corporations  organised  for  gain, 
yet  it  does  not  follow  that  a non-profit  corporation  organised 
in  some  other  state  may  do  business  in  Missouri  without 
first  complying  with  necessary  statutory  restrictions  govern- 
ing similar  corporations  that  may  be  organized  in  this  state* 

The  United  Mutual  Life  assurance  Society  of  America, 
Inc.,  is  a non-profit  corporation  organized  under  the  laws  of 
the  State  of  Delaware  and  its  business  consists  of  issuing  a 
certificate  which  is  similar  to  policies  Issued  by  insurance 
companies*  ^he  certificate  provides  that  the  member  must  pay 
a stipulated  sum  in  Installments  and  while  the  policy  is  in 
force  death  benefits,  old  age  benefits  and  benefits  due  to 
accidental  loss  to  certain  parts  of  the  body  are  paid*  If 
the  installments  are  not  paid,  the  member  loses  all  rights  to 
participate  in  the  benefits*  In  the  event  of  death  of  the 
member,  the  certificate  provides  "it  is  understood  and  agreed 
that  the  Society  may  make  any  payment  provided  for  in  this 
certificate  to  any  relative  by  blood,  or  connection  by  marriage, 
or  to  any  person  appearing  to  the  Boclety  to  be  equitably 
entitled  to  the  same  by  reason  of  having  incurred  expenses  on 
behalf  of  the  Member  for  his  or  her  burial *H 
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A reading  of  the  Certificate,  together  with 
the  Articles  of  Incorporation,  show  that  said  corporation 
is  susceptible  of  being  interpreted  to  be  one  itiich  could 
engage  In  three  business  activities  which  are  provided 
for  by  the  Missouri  Statutes,  namely t (1)  co-operative 
companies.  Article  9,  Chapter  32,  R.  S.  Mo.  1929;  (2) 
Insurance  Companies,  Chapter  37,  Article  13;  (3)  Associ- 
ations for  the  purpose  of  furnishing  funeral  or  burial 
benefits  to  their  members.  Sections  5014  to  5018,  inclu- 
sive, R.  S.  Mo.  1929. 

No  provision  is  found  in  our  statutes  where- 
by non-profit  corporations,  whether  domestic  or  foreign, 
may  engage  in  business  as  a co-operative  company  or  as 
an  insurance  company  or  as  a burial  society  unless  com- 
pliance is  made  with  the  statutes  governing  same  prior 
to  engaging  in  business. 

Seotlon  5014,  R.  S.  Mo.  1929,  exclusively 
provides  the  method  for  incorporating  a burl  al  society. 
Yihether  said  statute  is  constitutional  or  not,  we  do 
not  decide.  Rockhlll  Tennis  Club  v.  Volker,  331  Mo. 

947,  56  3.  W.  (2d)  9.  However,  the  Kansas  City  Court 
of  Appeals  in  the  case  of  In  re  Henry  County  Mutual 
Burial  Association,  77  S.  W.  (2d)  124,  held  that  a burial 
association  formed  in  one  county  in  this  state  could  not 
remove  its  looatlon  to  another  county  unless  it  went 
through  the  same  procedure  as  an  original  incorporation. 
The  Court  said;  "Section  4997  (5014  R.  S.  Mo.  1929) 
provides  for  the  original  incorporation  of  such  corpor- 
ations. It  will  thus  be  seen  that  in  order  to  change 
the  looatlon  of  a corporation  of  this  kind,  it  is  neces- 
sary to  go  through  the  same  process  that  is  required  in 
the  original  incorporation  of  the  Association." 

Section  5018,  R.  3.  Mo.  1929,  reads  as  fol- 
lows t 


"Any  person,  who,  for  himself,  or  as 
the  agent  for  any  firm,  company,  cor- 
poration, society  or  association,  shall 
furnish,  or  attempt  to  furnish,  any 
burial  or  funeral  benefit  without  first 
complying  with  the  provisions  of  this 
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article,  shall  be  guilty  of  a mis- 
demeanor, and  upon  conviction  there- 
of shall  be  punished  by  a fine  of  not 
less  than  five  hundred  dollars  nor 
more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  oounty  jail 
for  a period  of  not  less  than  three 
months  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment . " 

From  the  above,  it  is  our  opinion,  that  a 
foreign  Incorporated  non-profit  assoeiatlon  could  not 
engage  in  business  in  Missouri  as  a burial  society  with- 
out first  becoming  incorporated  in  Missouri,  as  provided 
for  in  Section  5014,  R*  3.  Mo*  1929*  If  a foreign  non- 
profit society  should  engage  in  business  in  Missouri  as 
a burial  society  without  first  complying  with  the  Mis- 
souri laws,  then  such  would  be  amenable  to  the  penal  pro- 
visions of  Section  5018,  R*  S.  Mo.  1929,  in  our  opinion. 

If  said  non-profit  society  of  Delaware  contends 
that  it  is  not  engaged  in  a burial  soolety  business,  then 
it  must  either  be  engaged  in  an  insurance  business  or 
doing  business  as  a co-operative  company.  Of  course,  if 
it  is  doing  an  insurance  business,  then  it  has  to  comply 
with  the  provisions  of  Chapter  37,  R*  S.  Mo*  1929,  or  be 
liable  to  the  penal  provisions  of  said  chapter.  If  it 
contends  that  its  soolety  is  neither  engaged  in  selling 
insurance  nor  doing  business  as  a burial  society,  then 
such  would  be  doing  business  as  a co-operative  company 
and  amenable  to  the  provisions  of  Article  9,  Chapter  32. 

Section  4986  of  Article  9,  Chapter  32,  reads 
in  part,  as  follows t 

"Any  person,  co-partnership,  associ- 
ation, organisation,  or  corporation 
which  is  now  engaged  in  or  shall  here- 
after engage  in  issuing  contracts  or 
agreements*  * * * providing  for  the 
maturing  or  fulfilling  of  such  con- 
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tract a or  agreement a In  the  order  of 
their  leaueT  or  in  aome  other  fixed 
or  arbitrarily  determined  order  or 
manner  * * # * aha  1 deposit  witTT" the 
£>tate Treasurer  « * « « so  that  the 
whole  deposit  shall  be  equal  In  oash 
value  to  the  sum  of  $25,000.00  * * * * 

Section  4988  of  Article  9,  Chapter  32,  reads 
as  follows! 

"If  any  person,  copartnership,  associ- 
ation, organization  or  corporation, 
whether  they  be  citizens  of  this  state 
or  of^  some  o the  restate,  a nail  attempt 
To  piece  or  sell  any  cont  nets  or  agree- 
ments, or  shall  attanqpt  to  do  or  trans- 
act any  business  whatsoever  in  the  name 
or  on  behalf  of  any  person,  copartnership, 
association,  organization  or  corporation 
engaged  in  any  business  sought  to  be 
controlled  by  this  article  without  first 
complying  with  the  provisions  of  this 
article,  said  person,  officer,  agent, 
corporation  or  representative  shall  be 
deemed  guilty  of  a misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined 
not  less  than  one  hundred  dollars  or 
more  than  one  thousand  dollars  for  eaoh 
offense , " 

whether  they  be  citizens  of  this  state  or  of  some  other 
state. 

Prom  the  above,  we  are  of  the  opinion  that  any 
non-profit  corporation  incorporated  under  the  lews  of 
another  state  and  which  sells  certificates  providing  for 
the  maturing  of  such  certificates  in  some  fixed  or  arbi- 
trarily determined  order  or  manner  (as  subject  corporation 
oould  contend  it  was  doing)  would  be  subject  to  criminal 
prosecution  if  compliance  were  not  first  made  with  Article 
9,  Chapter  32. 
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CONCLUSION. 


It  la  our  opinion: 

1.  That  the  United  Mutual  Life  Assurance  Society 
of  America,  Inc. , cannot  be  licensed  as  a foreign  corpor- 
ation to  do  business  in  this  state. 

2.  That  said  non-profit  corporation  in  doing 
business  in  Missouri  by  issuing  or  selling  its  certificates 
would  be  violating  the  penal  lawB  of  this  state  unless  it 
ooaplled  with  Missouri  statutes  prior  thereto  and  governing 
the  type  of  business  it  desires  to  do. 

We  a ire  returning  the  enclosures  appended  to  your 

letter. 

Yours  very  truly. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


J.  B.7ME6K 

(Acting)  Attorney  General 


JLHsEY 
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SCHOOLS: 
SUPERINTENDENT : 
QUALIFICATIONS: 


County  superintendent  of  schools  is 
required  to  possess  only  one  of  the 
alternative  qualifications  set  out 
in  Section  9454,  R.  S.  Mo.  1929. 


January  4,  1959 


l'b 


Mr.  G,  Logan  llarr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  from  this  department  which  request 
is  as  follows: 

MSection  9454  of  the  1929  statutes 
of  Missouri  setting  up  the  qualifi- 
cations of  the  county  superintendent 
of  schools.  . The  question  has  been 
raised  as  to  whether  certain  of  the 
qualifications  are  mandatory  and  the 
other  four  qualifications  are  directory 
or  optional.  It  seems  from  my  reading 
of  the  section  that  the  first  of  the 
two  qualifications  are  mandatory,  and 
the  last  four  optional.  The  require- 
ments being  that  the  applicant  for 
the  office  should  have  the  first  two 
qualifications  and  any  one  of  the 
other  of  the  four  qualifications  listed 
in  the  section  in  order. 

"Is  this  last  clause  the  correct  con- 
clusion to  be  reached  of  the  requirements 
that  are  necessary?" 

The  portion  of  Section  9454,  R.  S.  Missouri,  1929, 
which  applies  to  the  question  which  you  have  submitted 
is  as  follows: 
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"*  # * •#  said  county  school  superin- 
tendent shall  be  at  least  twenty-four 
years  old,  a citizen  of  the  county, 
shall  have  taught  or  supervised  sohools 
as  his  chief  work  during  at  least  two 
years  of  the  eight  years  next  preceding 
his  election  or  appointment;  or  shall 
have  spent  the  two  years  next  preceding 
his  election  or  appointment  as  a regular 
student  in  a state  teachers1  college  or 
university,  and  shall  at  the  time  of  his 
election  hold  a diploma  from  one  of  the 
state  teaohers  colleges  or  state  university, 
or  shall  hold  a state  certificate,  author- 
izing him  to  teach  in  the  public  sohools 
of  Missouri,  or  shall  hold  a first  grade 
county  certificate  authorizing  him  to 
teach  In  the  oounty  of  which  he  is  super- 
intendent; e***********  " 

The  first  part  of  this  requirement  is  mandatory, 
that  is,  the  superintendent  must  be  twenty-four  years  of 
age  and  a citizen  of  the  oounty.  The  remainder  of  this 
portion  of  the  statute  dealing  with  the  superintendent's 
qualifications  contains  four  different  requirements,  and 
your  question  goes  to  whether  or  not  the  superintendent 
should  possess  one  or  all  of  such  requirements.  These 
different  requirements  are  separated  by  the  word  "or". 

In  Words  and  Phrases,  Third  Series,  Volume  V, 
page  653,  concerning  the  word  "or",  it  is  saidi 

"In  Its  elementary  sense,  the  word  'or* 
is  a disjunctive  particle  indicating 
an  alternative.  It  often  oonnects  a 
series  of  words  or  propositions,  pre- 
senting a choice  of  either.  Pompano 
Horse  Club  v.  State  (Pla.)  Ill  So. 

801,  805,  52  A.  L.  R.  51." 

We  find  where  this  seotlon  of  the  statute  has  been 
before  our  appellate  courts  on  two  different  occasions. 

In  one  oase.  State  v.  Hodge,  8 S.  W.  (2d)  881,  the  oourt 
held  that  where  the  superintendent  possessed  one  of  these 
qualifications,  that  is,  where  he  held  a first-grade  certi- 
ficate, that  he  was  qualified  to  hold  the  office.  In  the 
case  of  State  ex  Inf.  Chinn  v.  Hollowell,  288  Mo.  674,  the 
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court  held  that  If  the  person  elected  held  a certificate 
of  the  hoard  of  regents  of  a state  normal,  that  he  was 
qualified  to  hold  the  office.  From  these  two  oases  It 
is  conclusive  that  if  the  candidate  possesses  anyone  of 
the  alternatives  set  out  In  said  Section  9454,  supra, 
that  he  is  qualified  to  hold  the  office  of  oounty  super- 
intendent of  sahools. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  if  a candidate  for  the  office  of  superintendent  of 
schools  has  either  taught  or  supervised  schools  as  his 
chief  work  during  at  least  two  years  of  the  eight  years 
next  preceding  his  eleotion  or  appointment}  or  if  he 
shall  have  spent  the  next  two  years  preceding  his  eleotion 
or  appointment  as  a regular  student  in  a state  teachers' 
oollege  or  university,  and  shall  at  the  time  of  his 
eleotion  hold  a diploma  from  one  of  the  state  teachers 
colleges  or  state  university,  or  shall  hold  a state 
certificate,  authorising  him  to  teach  in  the  public  schools 
of  the  state,  or  if  he  holds  a first  grade  county  certifi- 
cate authorising  him  to  teach  in  the  county  of  which  he  is 
superintendent,  that  he  is  qualified  to  become  superintend- 
ent of  schools  provided  he  is  twenty-four  years  of  age  and 
is  a citizen  of  his  county. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


(Acting)  Attorney  General 
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SHERIFF:  A sheriff  may  serve  warrant 
issued  on  a misdemeanor  out 
of  the  Circuit  Court  in  any 
other  county  in  the  *->tate . 

January  12,  1939 


Honorable  G.  Logan  Harr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

We  have  your  letter  requesting  an  opinion 
from  tills  Department,  which  reads  as  follows: 


"Suppose  that  I file  direct  in 
the  circuit  court  of  my  county,  an 
information  on  a misdemeanor.  I 
would  do  this  by  virtue  of  the  author- 
ity vested  in  me  by  sections  3601  and 
3502  of  the  1929  statutes.  Suppose 
the  defendant  resides  in  some  other 
county,  other  than  this  county  of 
Morgan.  Could  the  circuit  clerk,  as 
clerk  of  the  crimi.ial  court  issue  a 
warrant  for  the  apprehension  of  the 
defendant  that  could  be  served  by 
the  sheriff  of  Morgan  County,  Mo, 
said  warrant  being  issued  to  the 
sheriff  of  Morgan  County  Mo.? 

"It  is  my  contention  that  the  clerk 
of  the  circuit  oourt  of  Morgan  County, 

Mo,  by  virtue  of  the  law  that  the  circuit 
court  has  concurrent  Jurisdiction  of  any 
misdemeanor  case,  a criminal  case  in 
which  I as  prosecuting  attorney  would  rile 
direct  in  the  circuit  court,  and  the 
circuit  clerk  would  have  jurisdiction 
to  issue  a warrant  to  apprehend  the  def- 
endant, said  warrant  issued  to  the  sheriff 
of  Morgan  County,  Mo,  and  without  any  fur- 
ther certification,  and  could  be  served 
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by  the  Morgan  County  sheriff  on 
the  defendant  in  any  county  in 

the  state  of  'is  3 our i. 

"The  clerk  of  the  circuit  court 
has  in  his  office  three  blanks, 
copies  of  -which  I have  included,  which 
apply  to  the  apprehending  of  defendants 
in  criminal  cases,  on  information  filed 
in  the  circuit  court.  You  will  see 
where  I have  underlined  in  pencil  the 

clause,  ” be  found  in  your  county 

" The  circuit  clerk  contends  that 

this  clause  keeps  him  from  issuing  a 
warrant  to  the  sheriff  of  Morgan  County, 

!.!o,  where  the  defendant  to  be  arrested 
lives  outside  of  Morgan  county. 

"My  further  contention  is  that  these 
forms  are  irregular  and  the  clause  is 
mere  surplusage,  and  the  said  form  was 
probably  compiled  by  3ome  printing 
house,  and  the  sheriff  of  this  county 
should  be  able  to  apprehend  and  arrest 
the  defendant  on  such  a warrant,  any 
where  in  the  state  of  Missouri. 

"V/hy  should  not  this  clause  read, 
•wherever  he  be  found.  ’ In  fact  I ara 
including  with  this  request  for  an 
opinion  the  warra.it  used  by  the  justices 
of  the  peaces  in  this  county  in  crimi- 
nal cases,  which  lias  Just  this  clause. 

"I  advised  the  circuit  clerk  that 
he  was  further  guided  by  sections  3511, 
and  35d8.  By  see. 3568,  it  seems  to  m* 
to  give  explicit  authority  that  the 
warrant  be  issued  to  our  local  sheriff  to 
be  served  by  him  on  the  defendant  in  any 
county  in  the  state.  The  circuit  clerk  con- 
tends that  sec  3568  applies  only  to  the 
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law  applicable  to  indictments  be- 
cause art  B is  headed  and  does  deal 
with  indictment  in  criminal  cases  by 
a grand  jury. 

" If  you  will  strike  out  the  parts 
of  any  of  these  forms  and  add  to  if 
necessary  any  form  for  a general 
capias  warrant,  I will  have  some 
printed  for  the  circuit  clerk  to  use, 
and  keep  down  this  confusion  in  having 
warrants  Issued  where  the  defendant 
does  not  happen  to  love  in  Morgan 
County,  Mo. 


respectfully  submitted, 
G.  Logan  Marr" 


Section  3501  R.  S.  Mo.,  1929,  reads  as 

follows 1 


"Except  as  otherwise  provided 
by  law,  the  circuit  courts  shall 
have  exclusive  original  jurisdiction 
in  all  cases  of  felony,  and  con- 
current original  jurisdiction  with 
and  appellate  jurisdiction  from 
justices  of  the  peace  and  police 
courts  of  towns  and  cities  in  all 
cases  of  misdemeanor." 

Section  3502  R.  Mo.,  1929,  partly 
reads  as  follows: 

"All  felonies  shall  be  prosecuted 
by  indictments  or  information,  except 
in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  public 
danger;  and  all  misdemeanors  shall  be 
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prosecuted  by  Indictment  or  by  in- 
formation in  the  courts  having 
jurisdiction  thereof*  * # ■»" 

It  will  be  noticed  by  Sec*  3501  that  cir- 
cuit courts  have  original  Jurisdiction  with  the 
Justice  courts  In  regard  to  the  trial  of  misde- 
meanors* 


Section  3504  R*  S*  Mo.,  1929  reads  as 

follows: 


"Informations  may  be  filed  by 
the  prosecuting  attorney  as  informant 
during  term  time,  or  with  the  clerk 
In  vacation,  of  the  court  having 
jurisdiction  of  the  offense  specified 
therein.  All  informations  shall  be 
signed  by  the  prosecuting  attorney 
and  be  verified  by  his  oath  or  by  the 
oath  of  some  person  competent  to  testi- 
fy as  a witness  in  the  case,  or  be 
supported  by  the  affidavit  of  such 
person,  which  shall  be  filed  with  the 
information}  the  verification  by  the 
prosecuting  attorney  may  be  upon  in- 
formation and  belief*  The  names  of 
the  witnesses  for  the  prosecution 
must  be  indorsed  on  the  information, 
in  like  manner  and  subject  to  the 
same  restrictions  as  required  in  case 
of  indictments*" 

Under  this  section  the  prosecuting  attorney  nay 
file  direct  in  the  circuit  court  an  Information 
charging  a misdemeanor. 

Section  3509  R*  S*  ko*,  1929  reads  as 

follows: 

"The  trial  and  all  proceedings 
upon  any  information  filed  in  a court 
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of  record  shall  be  governed  by 
the  law  and  practice  applicable 
to  trials  upon  Indictments  In 
said  oourt*" 

It  will  be  noticed  by  section  3509  that  the  proced- 
ure in  the  trial  of  Informations  is  the  same  as 
procedure  in  the  trial  of  indictments* 

Section  3558  R*  S.  *^o. , 1929  reads  as 

follows: 


"The  warrant  shall  issue  to  the 
sheriff  of  the  county  where  the  in- 
dictment or  information  is  filed, 
unless  the  prosecuting  attorney 
directs  it  to  be  issued  to  some  other 
county;  warrants  may  be  issued  to  dif- 
ferent counties  at  the  same  time* 

The  sheriff  must  execute  the  warrant 
and  subpoenas  immediately  after  re- 
ceiving them*” 

By  virtue  of  section  3509 , supra , the  law  as  set  out 
in  section  3568, supra,  which  is  under  article  8, 
chapter  29,  and  refers  to  procedure  under  indict- 
ments, the  same  procedure  can  be  used  on  the  trial 
of  a case  under  an  information* 

Section  3469  R*  S*  Mo*,  1929  reads  as 

follows : 


"Warrants  issued  by  any  judge 
of  the  supreme  or  circuit  or  criminal 
court  of  any  county  may  be  executed 
in  any  part  of  this  state;  and  warrants 
issued  by  any  other  magistrate  may  be 
executed  in  any  part  of  the  county  with- 
in which  he  is  such  officer,  and  not 
elsewhere,  unless  Indorsed  in  the  manner 
directed  in  the  next  section." 
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Under  this  section  warrants  Issued  by  a court  of 
record  may  be  executed  In  any  part  of  the  state , 
providing  the  procedure,  as  set  out  In  Section 
3470  R.  S.  Mo.,  1929  Is  followed. 

Under  section  3470  K.  S.  Mo.,  1929  the 
main  procedure  is  to  have  the  warrant  properly 
endorsed  and  a certificate  attached  by  the  seal 
of  the  court  showing  that  the  officer  Issuing 
the  warrant  was  fully  authorised  to  do  the  same. 

That  a sheriff  may  serve  a warrant  in 
any  county  of  the  state  as  set  out  in  section 
3568, supra,  was  fully  upheld  in  the  case  of  State 
ex  rel  Billings,  Prosecuting  Attorney  v.  Rudolph, 
Warden  of  State  Penitentiary,  17  5’$  (2d)  932,  par. 
7,  where  the  court  said: 

"While  not  ruling  the  question, 
some  observations  on  the  authority 
of  circuit  courts  to  issue  writs 
of  habeas  corpus  ad  prosequendum 
will  not  be  amiss.  If  a circuit 
court  issued  such  a writ,  no  question 
of  conflicting  or  territorial  Juris- 
diction would  be  involved.  The  writ 
is  equivalent  to  a warrant  for  an  ar- 
rest. It  should  be  executed  as  war- 
rants are  executed.  Sections  3909, 

3911,  and  3814,  R.  S.  1919.  Our 
courts  have  power  to  issue  all 
warrants  which  may  be  necessary  in 
the  exercise  of  their  respective 
Juri sdict ions.  Section  2341,  R.S. 

1919. 

"In  Ex  parte  Marmaduke,  91  Mo. 

22b,  loc.  cit.  251,  4 S.  W.  91,  99 
(60  Am.  Rep.  250),  it  is  said: 


• Independent  of  any  such 
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statute  (Rev.  St.  19).9,  sec.  2341 ), 
courts,  having  been  created  for  the 
purpose  of  administering  public 
Justice,  have,  in  consequence  of 
their  being  courts,  the  Inherent 
right  to  effectuate  their  juris- 
diction by  all  process  necessary 
for  that  purpose,  it  * * The  rule 
oeing,  that,  whenever  power  of 
Jurisdiction  is  conferred,  every- 
thing necessary  to  make  either 
effectual  is  implied.  1 Kent.  Com. 

463,  and  cas.  cit. • 

"In  re  Edward  Talbot,  8 Ohio 
Dec.  744,  loo.  cit.  747,  it  is  said: 

’A  court  aoquires  Jurisdiction 
by  its  own  process.  If  the  process 
of  the  court  be  executed  upon  the 
person  or  thing  concerning  which 
the  court  are  to  pronounce  Judgment, 
jurisdiction  Is  acquired.  The  writ 
draws  the  person  or  thing  within  the 
power  of  the  court;  the  court,  once 
having  by  It:,  process  acquired  the 
right  to  adjudicate  upon  a person 
or  thing,  it  has  what  Is  called  Juris- 
diction. This  power  of  Jurisdiction 
* * * is  the  object  of  process.* 

"In  Commonwealth  v.  Ross,  13  Pa. 
Dlat.  R.  493,  it  is  held  that  a dis- 
trict court  has  authority  to  issue 
such  a writ  to  cause  a defendant 
who  is  confined  in  the  penitentiary 
outside  of  the  territorial  Juris- 
diction of  the  court  to  oe  orought 
before  it  for  trial  on  an  indictment 
for  felony. 

"In  Ex  parte  Marraaduke,  supra,  the 
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St.  Louis  criminal  court  issued  a 
writ  of  habeas  corpus  ad  testificadum, 
which  was  served  In  Cole  county  on  the 
warden  of  the  penitentiary.  The  authori- 
ty of  that  court  to  issue  the  vrit  was 
not  questioned. 

"Tt  follows  the  warden  of  the  peniten- 
tiary is  ordered  to  deliver  Henry  Stocks 
to  the  sheriff  of  Dunklin  county,  to  be 
taken  there  for  trial  on  said  indictments. 
It  is  further  ordered  tiiat  said  sheriff 
return  Henry  Stocks  to  the  penitentiary 
on  the  termination  of  said  trials.” 


CONCLUSION. 


In  view  of  the  above  authorities  it  is 
the  opinion  of  this  Department  that  the  clerk  of 
the  circuit  court  of  Morgan  County,  Missouri, 
may  issue  a warrant  in  a misdemeanor  case  out  of 
the  circuit  court  and  directed  to  the  sheriff  of 
Morgan  County,  who  may  serve  the  warrant  in  any 
county  in  the  state. 

It  Is  also  further  the  opinion  of  this 
Department  that  the  three  blanks  enclosed,  which 
are  warrants  on  informations  filed  in  the  circuit 
court,  may  be  issued  by  striking  out  the  clause, 

” be  found  in  your  county”. 

It  is  further  the  opinion  of  this 
Department  that  section  3568,  supra,  applies 
also  to  the  procedure  of  trial  under  an  Infom- 
ation  as  well  as  under  indictments,  notwithstand- 
ing the  fact  that  article  8 is  headed  and  deals 
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with  Indictments  In  criminal  cases  by  a grand  jury. 

Respectfully  submitted, 

■ < • J • BUivKE 

Assistant  Attorney  General 

APPROVED* 

J'.'  TrTXSEoR 

(Acting)  Attorney  General 
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TAXATION:  Taxation  of  Railroads 
end  Utilities  for 
school  purposes. 


January  23rd,  1939. 


Mr.  Thomas  a.  Lathews, 
Prosecuting  Attorney, 
St.  Francois  County, 
Farmington,  Missouri. 


Dear  Mr.  Mathews: 

This  will  acknowledge  receipt  of  your  communi- 
cation requesting  an  opinion  from  this  office,  which 
request  is  as  follows: 


"Would  be  pleased  to  have  your 
legal  opinion  on  the  matter  of  taxation  of 
utilities.  The  various  companies  such 
as  railroad,  telegraph,  electric  light, 
gas  and  other  similar  corporations 
managing  utilities  in  St.  Francois 
County  have  informed  the  County  Court 
that  they  will  not  pay  more  than  60$ 
as  an  average  on  their  properties,  for 
the  support  of  the  public  sohools  as 
this  WiS  sufficient  for  prior  years. 

"Some  of  the  principals  and 
teachers  of  the  public  schools  in  this 
county  are  asking  that  the  percentage 
on  utilities  be  raised  to  71  1/54$, 
although  they  have  not  shov/n  that  this 
increase  was  necessary. 

"I  assume  that  this  question  has 
to  do  with  Section  10009,  Revised  Statutes 
of  1929. 

"Xindly  advise  whether  the  position 
of  the  various  utilities  operating  here 
is  correct." 
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In  your  letter  you  mentioned  two  percentage 
figures,  namely  60$  and  71  1/54$  that  the  contending 
parties  seek:  to  apply  in  some  manner  in  reaching  the 
results  contended  for.  It  is  not  clear  to  us  frorr  the 
context  of  your  letter,  whether  the  parties  are  applying 
this  percentage  factor  to  the  assessment  feature  of 
the  property  involved,  or  trtiether  to  the  rate  of 
taxation  to  be  levied.  Hence,  we  will  have  to  deal 
with  your  question  on  a hypothetical  basis. 

Furthermore,  a break-*down  is  necessary,  both 
as  to  the  assessment  and  rate  of  levy  features,  because 
by  court  construction,  a distinction  is  made  by  what  is 
classed  as  the  ’’distributable'1  and  ’’local"  property  of 
railroads  and  other  utilities. 

In  this  connection  we  refer  you  to  the  case  of 
State  ex  rel  v.  Baker,  316  fcio.  853,  where  a full  discus- 
sion is  shown  concerning  the  distinction  in  the  class  of 
property  mentioned. 


I. 

.^sse.-sment  of  Distributable  Property. 

The  distributable  property  (including  Franchise) 
of  railroads  and  other  utilities  owned  throughout  the 
state,  is  required  by  statute  to  be  assessed  by  the  State 
Tax  Commission,  subject  to  correction  by  the  State  Board 
of  Equalization  at  the  true  value  of  the  property.  The 
value  arrived  at  by  and  through  said  boards  is  certified 
to  the  various  County  Clerks  on  an  apportionment  basis 
and  is  final,  unless  corrected  or  set  aside  Dy  proper 
court  action.  Kenoe,  if  the  parties  you  refer  to  are  at- 
tempting by  their  percentage  figures,  to  fix  on  their  own 
initiative,  some  other  or  different  assessed  valuation 
of  the  property  involved  for  taxation  purposes,  then  such 
attempt  is  nugatory  and  amounts  to  nothing. 

II. 

Assessment  of  Local  Property. 

The  "looal"  property  of  a railroad  and  other 
utilities,  is  assessed  by  the  looal  county  assessor  in 
the  same  manner  as  all  other  property  located  in  a 
county  is  assessed.  Under  Section  9799,  county  property 
is  required  to  be  assessed  at  its  true  value,  which  has 
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been  constructed  to  be  the  value  placed  on  property  by 
“the  assessor  subject  to  correction  by  the  county  or  state 
Board  of  Equalization  (see  Rtate  v.  Bethards,  9 S.  W. 

(2d)  603).  However,  when  the  assessment  i3  completed  the 
value  as  determined  is  a fixed  one  and  is  final,  unless 
set  aside  by  court  decree,  and  constitutes  the  basis  upon 
which  the  ratj  of  tax  is  levied. 

Consequently,  if  either  of  the  parties  you  refer 
to  are  attempting  to  use  only  a fractional  part  - whether 
it  be  60#  or  71  1/54#  - of  the  assessed  value,  as  finally 
determined  and  fixed  by  the  assessing  authorities,  for 
the  basis  upon  which  the  tax  should  be  levied,  then  such 
attempt  is  likewise  nugatory  and  amounts  to  nothing  as 
in  the  case  of  distributable  property. 

III. 

Rate  of  Taxation  on  distributable  property. 

The  method  used  to  determine  the  rate  of  taxation 
to  be  applied  to  the  distributable  property  for  school 
purposes  is  provided  for  in  section  10029,  the  pertinent 
part  of  which  is  as  follows: 


" * * *.  Such  average  rate  for 
school  purposes  shall  be  ascertained 
by  adding  together  the  local  rates  of 
the  several  school  districts  in  the 
county,  and  by  dividing  the  sum  thhs 
obtained  by  the  v/hole  number  of  dis- 
tricts levying  a tax  for  sohool  pur- 
poses, and  shall  cause  to  be  charged 
to  said  railroad  companies  taxes  for 
school  purposes  at  said  average  rate 
on  the  proportionate  value  of  said 
railroad  property  so  certified  to  the 
county  court  by  the  state  auditor, 
under  the  provisions  of  this  article, 
and  the  said  clerk  shall  apportion 
the  said  taxes  for  school  purposes, 
so  levied  and  collected,  among  all 
the  school  districts  in  his  county, 
in  proportion  to  the  enumeration 
returns  of  said  districts.  * * *w 
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See  State  ex  rel.  v.  Waddill,  330  Ko.  1.  c.  1125,  for  an 
exposition  of  the  aforesaid  statutory  method. 

The  average  rate  provided  for  is  arrived  at 
merely  by  mathematical  computation.  However,  such  average 
rate  is  expressed  and  levied  in  money  denomination,  towit; 
so  many  dollars  or  cents  on  the  ,100.00  valuation,  and 
is  not  expressed  or  levied  on  any  percenta  e basis.  Hence, 
if  the  parties  referred  to  in  your  letter  are  attempting 
to  arrive  at,  or  apply,  an  average  rate  on  a percentage 
basis,  such  an  attempt  would  be  nugatory,  notwithstanding 
the  respective  reasons  given  therefor. 

IV. 


Hate  of  Taxation  oi 


Property 


The  method  used  for  determining  and  levying  the 
rate  of  taxation  on  the  ”10031**  property  for  school  pur- 
poses is  the  same  as  used  in  the  taxation  of  the  property 
of  private  persons,  located  within  the  boundaries  of  a 
particular  school  district.  The  rate  is  determined  and 
fixed  by  the  school  board  in  accordance  with  its  return 
to  the  county  dark.  In  State  ex  rel  dailroad  Company, 
110  l?o.  1.  c.  27f,  the  court  3aid: 


’’The  court  also  erred  in  holding 
defendant  liable  for  taxes,  for  school 
purposes  and  building  purposes  on  its 
local  buildings,  at  the  average  rate 
throughout  the  county.  The  buildings 
of  a railroad  company  are  subject  to 
taxation  like  other  property  at  the 
local  rates  fixed  in  the  districts 
where  they  are  situated.” 
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The  rate  is  expressed  and  levied  in  dollars  and  cents  and 
not  on  a percentage  basis;  and  any  rate,  average  or  local, 
levied  on  the  assessed  valuation  on  a percentage  basis 
would  be  nugatory. 


CONCLUSION 

In  conclusion,  it  is  manifest,  in  view  of  the 
statutes  of  the  state  providing  a complete  scheme  for 
the  manner  of  assessment  ahd  rate  to  be  applied,  for  the 
taxation  of  the  property  of  railroads  and  other  utilties 
for  school  purposes,  that  any  attempt  on  the  part  of 
either  one  of  the  contending  factions  you  mention,  to  use 
as  a basis  the  respective  contentions  made  for  arriving 
at  the  amount  of  taxation  which  should  be  paid  by  the 
utilities  in  question,  would  be  null  and  void. 

APPROVED  BY 


Respectfully  submitted, 


JL  -E-  TAYLOR 

Acting  Attorney  General 


J.  W.  BUFFINGTON, 

Assistant  Attorney  General. 
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COUNTIES : 


CJN^EMiinTloN  PKOCEmhlhOSl  County  may  witharaw  irom  con 
demnation  proceedings  before  owner’s  right  to  compensation 
becomes  vested;  only  liable  for  court  costs  and  not  attor- 
neys fees;  when  county  nay  appeal  from  Judgment  ol  t.  e 
circuit  court. 


i ebruary  17,  1j3W 


Mr.  -•  i>o  ran  1'arr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


i.«ar  >ir* 


We  t.cknovledge  your  letter  of  l ebruary  9th,  wherein 
you  state  that  the  county  court  of  Morgan  county  concluded 
that  the  right  of  way  of  an  old  road  should  be  widened,  and 
that  you  proceeded  under  Section  7B40  R.  S.  Mo*  1C29  (for- 
merly Section  10636  h.  3.  ho.  1919). 

That  this  was  the  correct  section  to  prooeed  under, 
t ere  can  be  no  doubt  in  view  of  the  court's  statement  in 
the  case  of  Tebbs  vs.  r latte  County  28  S.  ’ . (2d)  666,  667: 


" «e  are  not  holding,  of  course,  that 
counties  are  not  vested  with  the  power 
of  eminent  domain  under  which  they  cun 
condemn  private  property  lor  public 
roua  purposes.  They  are  vested  with 
euch  power,  -.action  10o3b  R.  ...  lulu; 
Petet  vs.  Mcllenahan,  2u7  Mo.  677,  at, 
24W  3.  i.  917." 


faction  7840  r..  S*  lo.  1929  provides  as  follows: 


"The  right  of  eminent  domain  is  vested 
in  the  several  counties  of  the  state  to 
c<ndemn  private  property  lor  public 
road  pur-pose,  including  any  land,  earth, 
stono,  timber,  rock  quarries  or  gravel 
pita  necesary  in  establishing,  building, 
grading,  repairing  or  draining  said  roads. 
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or  In  building  uny  bridges,  abutments  or 
fills  thereon.  If  the  county  court  be  of 
the  opinion  that  a public  necessity  exists 
for  the  establishment  of  a public  road, 
or  for  the  taking  of  any land  or  property 
for  the  purposes  herein  mentioned.  It 
shall  by  an  order  of  record  so  declare, 
and  shall  direct  the  county  highway 
engineer  within  fifteen  days  thereafter 
to  survey,  mark  out  and  describe  said 
road,  or  the  land  cr  material  to  be  taken, 
or  both,  and  to  prepare  a map  there- 
of, showing  the  location,  courses  and 
distances,  and  the  lands  across  or  upon 
which  s aid  proposed  public  road  will 
run,  or  the  area,  dimensions,  description 
and  location  of  any  other  property  to  be 
t^dcen  lor  the  purposes  nex*ein,  or  both, 
and  said  highway  engineer  snail  file  said 
map  uiu  a report  of  his  proceedings  in 
the  premises  In  the  office  of  the  county 
clerk.  Thereupon  the  county  court  shall 
cause  to  be  published  in  some  newspaper 
of  general  circulation  In  the  county,  once 
each  week  fox'  three  consecutive  weeks, 
a notice  giving  the  width,  beginning, 
termination,  courses  and  distances  and 
sections  and  subdivisions  of  the  land 
over  which  the  proposed  road  is  to  be 
established,  or  the  location,  area,  dimen- 
sions and  descriptions  of  any  other  land 
or  property  to  be  taken,  or  both,  and 
that  said  land  or  property  is  sought  to 
be  taken  for  public  use  for  roau  or  bridge 
purposes • If.  within  twenty  days  after 
the  last  day  said  publication  ua  ulsdE. 
for  damages  for  the  taking  of  any  of  such 
land  or  properiyTe’  filed  In  the  county 
clirkT?  office  pyThe  owner  of  said  prop- 
erty, or  "by  the  puardlans  or  curators  of 
Insane  persons  or  minors  cw  lng  said 
property,  then  £Ke  claim  of  any  such 
owner  shall  be  forever  barred,  and  the 
county  sh&ll~Fc  authorised  to  e nter  upon 
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and  appropriate  said  lands  or  other  prop- 
erty; and  the  court  shall  i :ake  an  order 
accordingly.  Ijf*  any  claim  Tor’damages 
be  filed,  the  same  shall  be  heard  on  the 
first  day  of  any  regular  or  adjourned 
term  of  the  county  court  after  the  expira- 
tion of  the  twenty  days  last  aforesaid. 

If  the  county  c ourt  and  the  land  or  prop- 
erty owner  be  unable  to  agree  on  the 
amount  of  the  damages,  the  county  court 
shall  make  an  order  reciting  such  fact, 
and  cause  a copy  of  same  to  be  delivered 
to  the  judge  of  the  circuit  court  of  that 
county,  anG  a transcript  of  the  record 
and  the  original  files  in  said  cause  shall 
be  transmitted  by  the  county  clerk  to 
the  circuit  clerk  of  the  county.  Upon 
receipt  of  the  copy  of  the  order  of  the 
county  court  last  aforesaid  by  the  circuit 
judge,  the  circuit  court,  or  the  Judge 
thereof  In  vacation,  shall m ake  an  order 
setting  the  cause  fcr  hearing  within  fifteen 
days,  and  if  the  order  fixing  the  date  of 
said  hearing  be  made  by  the  Judge  in 
vacation,  it  shall  forthwith  be  filed  in 
the  office  of  the  circuit  clerk.  The  court, 
or  judge  in  vacation,  shall  cause  to  be 
empaneled  a Jury  of  six  freeholders  not 
interested  in  the  matter  or  of  kin  to  any 
member  of  the  county  court,  or  to  any 
landowner  In  interest.  Said  Jury  shall 
view  the  land,  or  other  property,  pro- 
posed to  be  taken,  and  shall  hear  the 
evidence  and  determine  the  question  of 
damages  under  the  direction  of  the  court 
or  Judge.  Five  of  said  Jury  concurring 
may  return  a verdict,  and  in  case  of  a 
disagreement  another  Jury  may  be  em- 
paneled. The  public  necessity  for  taking 
said  property  shall  in  nowise  be  inquired 
into  by  the  circuit  court,  and  the  judg- 
ment of  the  circuit  court,  or  judge  there- 
of in  vacation,  in  said  cause  shall  not  be 
reviewed  on  appeal  or  by  writ  of  error. 

(R.  S.  1919,  Section  10636 )" 
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The  underlined  portion  of  sane  was  held  unconstitutional 
In  the  case  of  Barker  vs.  St.  Louis  County  104  S.  W,  371  for  the 
reason  that  the  statute  cast  the  initiative  on  the  owner,  re- 
quiring him  to  prosecute  in  twenty  days  for  compensation  for 
his  property.  However,  you  state  that  the  owner  was  notified 
of  the  action  of  the  court.  The  owner  pursuant  to  Section 
7840,  supra,  filed  his  claim  for  damages  in  the  sum  of  v4>00.00, 
but  an  agreement  was  not  r ached  between  the  owner  and  the  court 
The  latter  then  pursuant  to  the  above  section  "certified  the 
case  under  Section  7840  to  the  circuit  court." 

The  circuit  court  subsequently  met,  and  in  accordance  with 
the  above  section  empaneled  a jury  of  sl^  freeholders  to  view 
the  land  and  determine  the  uamages.  On  Kay  9,  1938,  they  re- 
turned a verdict  of  ybOG.OO  "us  damages  for  the  right  of  way". 

The  Morgan  County  court  being  in  session  and  hearing  of 
the  verdict,  7/as  of  the  opinion  that  it  "should  withdraw  from 
the  proceedings  as  soon  as  possible11.  On  Kay  12,  1938,  the 
date  the  award  was  returned  in  the  circuit  court,  the  county 
court  being  in  session  request’d  and  entered  an  order  that  the 
prosecuting  attorney  "file  a motion  to  abandon,  withdraw,  and 
dismiss  any  interest  that  Morgan  County  had  in  the  right  of  way" 

You  further  state  that  the  county  court  is  ready  to  pay 
the  costs  of  the  proceedings,  but  that  the  attorney  for  the 
landowner  contends  that  there  is  no  right  of  appeal,  or  writ 
of  error,  or  ri/.;ht  to  withdraw  from  condemnation  proceedings. 

It  is  true  that  no  provision  is  made  in  Section  7840  for 
dismissal,  or  abandonment  of  proceedings,  as  is  provided  for 
in  Section  1342  r.  S.  Mo.  1929  for  certain  corporations,  however 
W6  find  no  statute  in  this  state  which  would  prohibit  it. 

20  C.  J.  Section  457,  page  1077,  states  that: 


"In  the  absence  of  any  statutory  provision 
showing  a legislative  intent  to  the  contra- 
ry, or  of  a stipulation  with  the  landowner 
to  prosecute  the  proceedings  to  a conclusion, 
the  condemning  party  may  discontinue  the 
condemnation  proceedln  s at  any  time  before 
the  right  oi  the  property  owner  to  compensa- 
tion or  damages  has  become  complete." 


Such  rule  finds  support  in  the  case  cf  railroad  vs.  hail- 
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road  126  Mo,  App.  272,  l,c,  278,  wherein  the  court  said! 


"The  general  rule,  in  the  absence  of 
statutory  i rovislcna  to  the  contrary, 
is  that  the  conueinning  ^arty  may  ais- 
continue  the  proceedings  at  any  time 
before  the  right  of  the  parties  have 
become  vested.  "Tie  e is  not  even  a 
cavil  as  to  the  correctness  of  this  rule, 
but  as  to  the  time  when  the  rights  of 
the  parties  become  vested  there  is  a 
diversity  of  opinion.  There  seems  to 
be  no  denial  of  the  right  of  the  con- 
demning party  to  abandon  the  proceedings 
where  they  have  not  been  confirmed  or 
consumnated.  It  may  do  so  at  any  time 
prior  to  the  confirmation  of  the  com- 
missioners’ report,  after  the  assessment 
of  the  damages  has  been  made,  and  the 
award  has  been  filed,  and  either  before 
the  submission  of  the  injury  to  the  Jury# 
or  after  verdict  and  prior  to  Judgment," 
(See  also  Kansas  City  v.  Railroad  189 
Mo.  246,  l.c..  268  , 269.) 


And  in  the  CRse  of  Pimpson  v.  Kansas  City  111  Mo,  237, 
l.c.  243,  20  S.  W.  38,  l.c.  40,  the  court  said! 


"Hie  authorities  directing  such  im- 
provements should  have,  and  in  the  ab- 
sence of  statutory  provisit  ns  are  gen- 
erally hold  to  have,  discretion  to 
accept  or  reject  the  property  at  the 
price  fixed.  ’This  rule  is  a necessity 
in  view  of  the  rati  nal  conduct  of 
affairs .* " 


We  assume  that  the  "motion  to  abandon,  withdraw  and  dis- 
miss any  interest  that  Morgan  County  had  in  the  right  of  way" 
was  filed  after  verdict  and  prior  to  Judgment  so  that  the 
owner’s  right  to  compensation  did  not  become  vested,  and  if 
same  be  the  facts  we  are  of  the  opinion  that  Morgan  County 
had  the  right  to  discontinue  the  condemnation  proceedings. 

You  state  that  the  county  court  is  r ady  to  pay  the  costs 
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of  the  proceedings. 

In  t he  case  of  olark  vs.  Adair  County  7 9 wo.  5%b,  l.c. 
537,  the  court,  in  d ef ining  the  term  "counties",  said* 


"Counties  are  territorial  eubdivisi  ns 
of  the  state  and  are  only  q uasl  c orpora- 
tions  created  by  the  legislature  for 
certain  public  purposes." 


In  the  case  of  Meadow  Bark  Land  Company  v.  School  Dis- 
trict of  Kansas  City  250  S.  W.  441,  l.c.  446,  the  Supreme 
Court  of  Ml;?,  ouri,  In  defining  "school  district",  said: 


"School  districts  as  quasi  corporations 
are  created  for  specific  purpose  — 
the  promotion  of  education  among  the 
children  of  school  age  within  the  dis- 
trict." 


14  C.  J.  Section  43,  page  73,  states  as  follows: 


"Giving  the  term  its  true  meaning,  however, 
it  may  be  said  that  public  corporations 
are  such  as  are  created  fcy  the  people  or 
the  government,  state  or  federal,  for 
political  or  governmental  purposes,  such 
as  the  United  States,  states,  cities, 
towns,  counties,  school  districts  and 
other  municipal  or  political  corporations 
* * « # 


It  may  thus  be  said  that  counties  and  school  districts, 
although  referred  to  as  quasi  corporations  may  also  be  proper- 
ly termed  public  corporations. 

In  the  case  of  Nauman  vs.  Big  Tarkio  Drainage  District 
113  Mo.  App.  575,  l.c.  581,  87  D.  W.  1195,  l.c.  1196,  the  eult 
was  one  to  recover  cou  sel  fees  paid  out  in  a condemnation 
proceeding  instituted  by  the  Drainage  District  but  afterwards 
dismissed.  The  Kansas  City  Court  of  Appeals  in  holding  that 
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the  Lirainage  District  was  not  liable  said: 


"The  statute  lulling  to  Impose  any 
liability  in  the  event  of  abandonment, 
be y ond  the  payment  of  costs,  none  can 
be  enforced  without  It  appears  that 
the  corporation  has  needlessly,  wrong- 
fully, and  vexations ly  delayed  the 
proceedings,  and  thereby  damaged  the 
landowner." 


In  the  above  case,  there  was  a statute  providing  for 
the  payment  of  costs  upon  abandonment  of  the  suit. 

And  in  the  case  of  Leadow  Park  l>and  Company  vs.  School 
District  of  Kansas  City  301  Mo.  688,  267  S.  W.  441,  31  A.L.R. 
343,  the  question  was  whether  the  School  District  of  Kansas 
City,  which  instituted  a proceeding  to  condemn  land  of  the 
appellant  for  school  purposes,  and  after  prosecuting  that 
proceeding  for  several  months,  ulsmlssed  it,  was  liable 
for  attorneys  fees  and  other  attendant  expenses.  The  court 
in  denying  such  liability  but  indicating  that  court  costs 
would  have  to  be  paid,  said: 


"No  statute  forbids  a school  district 
from  dismissing.  The  question  of  dis- 
missing the  proceeding  to  condemn  a 
particular  parcel  of  land  for  a site 
must  be  determined  by  the  members  of 
the  board  of  directors,  as  public  offi- 
cials, and  as  in  the  public  interest. 

In  the  absence  ctf  any  statute  imposing 
liability  upon  the  school  district  for 
their  act  of  discontinuance,  it  should 
not  readily  be  held  that  the  s chool 
statute  (section  11428),  which  authori- 
ses the  district  to  condemn  a site  and 
points  out  article  2 of  chapter  13  as 
prescribing  the  manner  or  mode  of  pro- 
cedure to  be  followed,  must  be  construed 
as  meaning  that  the  school  dls  rict  by 
discontinuing  its  proceeding  to  condemn 
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lncurs  the  same  liability  as  it  has 

been  held  the  private  corporati< ns,  therein 

designated,  incur  by  a discontinuance. 

■>  * ->  -a  ->  * Hut  the  court  could 

not  have  taxed  these  expenses,  but  cnly 
costs  against  the  school  district  in 
that  proceeding,  under  the  decision  in 
St,  Louis  vs.  neintz  107  Mo.  oil,  18 
S.  V<.  30,  and  Section  1793  It.  S.  Mo. 

1919;  * a * » * tf.w 


In  the  above  case,  there  was  also  a statute  for  pay- 
ment of  the  costs  on  the  abandonment  of  the  suit. 

The  case  of  Manly  vs.  State  highway  Commission  B2  S.  W. 
(2d)  619  was  an  action  to  cover  expenses  alleged  to  have 
been  sustained  in  defending  a condemnation  proceeding  brought 
by  the  State  Highway  Commission  against  the  plaintiffs  In 
circuit  court.  The  court  stated  the  following  rule  with 
reference  to  the  liability  of  public  corporations  upon 
abandonment  of  a condemnation  suit: 


"It  Is  equally  well  settled  that 
plaintiffs  are  not  entitled  to  re- 
cover if  the  defendant,  as  it  contends. 
Is  a purely  public  entity  or  corpora- 
tion. Meadow  Park  Land  Co.  vs.  School 
Distriot  of  Kansas  City  301  Mo.  6e8, 

267  S.  441,  31  A.L.H.  343." 


In  the  instant  case,  there  Is  no  statute  imposing 
liability  for  costs  upon  abanaonment  of  the  suit,  however, 
from  the  foregoing,  we  are  of  the  opinion  that  Morgan  County, 
being  a public  corporation,  would  not  be  liable  for  attor- 
neys feee  and  other  attendant  expenses  incurred  In  condemna- 
tion proceedings,  and  would  cnly  be  liable  for  court  costs 
in  the  discretion  cf  the  court. 

Section  7840,  supra,  provides  In  part  as  follows: 
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"The  public  necessity  for  taking  said 
property  shall  in  nowise  be  inquired  into 
by  the  circuit  court,  and  the  Jud^nent 
of  the  circuit  court  or  Judge  thereof 
in  vacation,  in  said  cause  shall  not 
be  reviewed  on  appeal  or  by  writ 
of  error." 


*rom  a casual  reading  of  the  above  section,  it  would' 
seem  to  indicate  that  Morgan  County  would  have  no  right 
to  appeal  the  judgment  of  the  court.  Inasmuch  as  appeals 
are  wholly  statutory,  and  there  can  be  no  appeal  unless 
the  statute  authox’izes  it.  Thus,  in  the  case  of  Bussiere^ 
Administrator  vs.  Sayman  257  Mo.  303,  l.c.  308,  the  court 
said  I. 


"It  is  a minor- premise  to  the  discussion 
that  appeals  are  wholly  cieatures  of  the 
statute,  and  that  the  right  of  appeal 
does  not  exist  where  expressly  given. 

This  is  fundamental,  or  if  not  fundament- 
al, well  settled."  (Citing  cases) 


There  is,  however,  a rule  of  statutory  construction 
which  states  that  "laws  are  passed  in  a spirit  of  justice  and 
for  the  public  welfare  and  should  so  be  interpreted  if 
possible  or  to  further  these  ends  and  avoid  giving  them  an 
unwarranted  effect."  Bowers  vs.  Missouri  Mutual  Association 
62  S.  W.  (2d)  1058,  l.c.  1063. 

And  another  rule  that  the  purpose  of  statutory  con- 
struction is  to  determine  the  legislative  Intent,  Gendron  v. 
Dwight  Chapin  & Co.,  37  S.  W.  (2d)  486,  226  Mo.  App.  466. 

The  legislative  intent  of  Section  7840,  supra,  pro- 
hibiting a review  on  appeal  or  writ  of  error  from  a judg- 
ment of  the  court  was  evidently  intended  to  go  as  to 
the  question  of  public  necessity  for  taking  the  proper- 
ty and  to  the  amount  awarded  as  damages. 
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It  should  not  be  Interpreted  to  prohibit  a review  of  the 
court’s  action  In  f allinn  ro  sustain  a motion  for  dismissal 
by  the  county  before  the  rights  of  the  property  owner  vested. 
To  hold  otherwise  would  be  to  defeat  the  ends  of  Justice  and 
public  welfare  which  gives  a quasi  public  corporation  the 
right  to  determine  whether  it  Is  wise  to  expend  the  tax- 
payer's money  for  a right  of  way. 

You  state,  however,  that  although  the  verdict  was  ren- 
dered on  May  12th,  you  did  not  file  your  motion  for  new 
trial  until  December  7th,  s ame  being  overruled  when  it  was 
argued  at  a later  term,  viz.,  January  9,  1939. 

Section  1005  R.  S.  Mo.  1929  provides  when  . otlons  for 
new  trial  and  In  arrest  of  judgment  nay  be  filed: 


"jill  motions  for  new  trials  and  In 
arrest  of  judgment  shull  be  made  within 
four  days  after  he  trial,  if  the  term 
shall  so  long  continue;  and  if  not, 
then  before  the  end  of  the  term." 


It  is  to  be  noted  that  the  rule  Is  the  same  in  motions 
In  arrest  of  judgment  as  in  motions  for  new  trial. 

In  the  case  of  Schwettman  vs.  Sander  7 S.  W.  (2d)  301, 
a verdict  was  returned  on  September  22nd  and  on  October  Pth, 
within  term  time  the  court  entered  its  judgment.  Thereafter, 
at  the  same  term,  on  October  12th,  and  within  four  days  after 
rendition  of  judgment,  defendant  filed  a motion  in  arrest  cf 
Judgment  which  was  overruled  and  the  defendant  appealed.  The 
court  in  holding  that  Section  1456  II.  S.  Mo.  1919  (now  Sec- 
tion 1005  R.  S,  Mo.  1929)  r quired  the  motion  in  arrest  of 
judgment  to  be  filed  within  four  days  after  trial  and  not  four 
days  after  judgment  said: 


"Respondent  (plaintiff)  has  filed  a 
motion  to  dismiss  the  appeal.  The 
ground  relied  upon  in  support  of  the 
motion  to  dismiss  this  appeal  is  that, 
under  section  1456,  Revised  Statutes 
of  Missouri  1919,  all  motions  for  new 
trials  ana  in  arrest  of  judgment  3hall 
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be  made  within  4 days  after  the  t rial, 
if  the  tern  shall  so  long  continue, 
and  if  not,  then  before  the  end  of  the 
tern;  and  that,  since  the  record  dis- 
closes that  the  motion  in  arrest  of 
judgment  filed  by  the  defendant  was  not 
filed  within  4 days  after  the  trial,  the 
trial  court  properly  overruled  same. 

The  point  that  defendant' s motion  in 
arrest  was  not  filed  in  time  is  well 
taker.,  sim  e it  has  be:  n held  repeatedly 
that  section  1466  of  the  statiite  is  man- 
datory, and  where  a motion  for  new  trial 
or  a motion  in  arrest  cf  judgment  is 
filed  after  the  time  allowed,  the  same 
will  not  be  considered  by  the  court. 
Section  1456,  hevised  Statutes  of  Mis- 
souri 1919;  State  ex  rel.  Waggoner  v, 
Lichtiuan,  164  I.  o.  App.  225,  168  S.  Y, 

367;  axton  National  Bank  v.  hennett, 

136  ho.  494,  40  S.  V1i,  97.  defendant's 
motion  in  arrest  of  judgment,  having  been 
filed  out  of  time,  amounted  to  no  more 
than  a suggestion  to  the  court  that  it 
should  set  aside  <he  judgment  of  its 
own  motion  during  the  jud  ment  term. 

State  ex  rel.  Conant  v.  mrimble,  311 
Mo.  126,  loc.  cit.  144,  277  . -.  916, 

a most  comprehensive  opinion  in  which  an 
exhaustive  review  of  t lie  many  cases 
gormane  to  the  question  is  to  be  found." 


In  the  instunt  case,  ycur  motion  for  new  trial  was  net 
filed  within  four  days  after  trial  and  hence  it  was,  in  our 
opinion,  properly  overruled. 

You  inquire  whether  you  "shoulu  attempt  to  l ave  an  order 
granting  the  appeal  made  by  the  circuit  court  as  an  order  nun 
pro  tunc  from  the  writing  in  the  record,  then  appeal  to  the 
Supreme  Court;  or  if  I fail  in  that,  aprly  for  a writ  of  error 
to  bring  up  what  I contend  to  be  an  invalid  judgment  arainst 
Morgan  County  for  ^800.00." 

Section  1020  h.  S.  Mo.  1929  provides  on  what  condition* 
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appeals  may  be  allowed: 


"No  such  appeal  shall  be  allowed  unless: 
First,  it  be  made  during  the  term  at 
which  the  Judgment  or  decision  appealed 
from  was  rendered;  and,  second,  the 
appellant  or  bis  agent  shall,  during 
the  same  t erm,  file  in  the  court  his 
affidavit,  stating  that  such  appeal 
is  not  made  for  vexation  or  delay,  but 
because  the  affiant  believes  that  the 
appellant  is  aggrieved  by  the  Judgment 
or  decision  of  the  court." 


Section  2003,  ft.  S.  Mo.  1929  provides  the  time  for 
holding  court  in  the  Judicial  circuits  of  the  state  as  follows: 


"In  the  Judicial  circuits  of  this  state 
the  courts  shall  be  held  at  the  herein- 
after designated  places  and  at  the  time 
hereinafter  named  in  each  of  t he  several 
counties  respectively  in  each  year.". 


Section  2017  ft.  s.  uo.  1929  relates  to  the  fourteenth 
Judicial  circuit  which  includes  the  county  of  uorgan: 


" ->  ■»  * in  the  co>inty  of  Morgan,  on  the 
see.' nd  Monday  in  January,  the  fourth 
Monday  in  April,  and  the  second  Monday 
In  September." 


Inasmuch  as  the  verdict  of  the  court  was  rendered  in  the 
April  term  and  the  affidavit  and  application  of  appeal  was  filed 
out  of  term,  viz.,  January  term  of  the  court,  we  are  of  the 
opinion  that  by  virtue  of  Section  1020  ft.  S,  Mo.  1929,  Morgan 
County  has  lost  its  right  to  appeal  from  the  judgment  of  the 
circuit  court. 

As  to  the  qxiestion  of  whether  you  should  get  an  order  nun 
pro  tunc  from  the  writing  in  the  record,  we  fail  to  see  how  same 
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woula  be  of  any  aid. 

In  the  ca3«  of  Neil  vs.  Tubb,  241  ^o.  666,  1.  c.  679,  the 
court  said: 

"When  a court  at  a former  term  has 
made  an  order  or  rendered  a judgment 
which  should  have  been  then  entered 
on  the  record  but  was  not,  it  may  be 
entered  at  a subsequent  term  as  now 
for  then,  provided  the  court  has  a 
sufficient  memorandum  of  its  own  to 
show  that  the  order  or  judgment  had 
actually  been  made  at  the  former  term; 
but  when  entered  it  is  not  the  order 
or  judgment  now  made  but  that  which 
was  then  made," 

ihe  order  or  judgment  of  the  court  would  be  as  of  the 
date  :,ade,  but  inasmuch  as  the  appeal  would  still  have  been 
filed  at  a subsequent  term,  we  are  of  the  opinion  that  no 
appeal  is  allowable. 


CONCLUSION 


Prom  the  foregoing,  we  are  of  the  opinion  that  if  the 
< facts  disclose  that  you  filed  the  "motion  to  abandon,  with- 
draw and  dismiss  any  interest  that  Lorgan  County  had  in  the 
right-of-way,"  after  verdict  and  prior  to  judgment  so  that 
the  owners  right  to  compensation  did  not  become  vested,  then 
the  Judgment  rendered  would  be  of  no  force  and  effect.  How- 
ever, since  you  failed  to  file  your  motion  for  new  trial 
within  four  days  after  trial  and  to  appeal  from  the  court's 
action  during  the  term  at  which  the  Judgment  appealed  from 
v/as  rendered,  no  right  to  appeal  from  said  Judgment  would  lie 
and  hence,  Morgan  County  has  lost  its  right  to  appeal  from  the 
judgment  of  the  circuit  court. 


Respectfully  submitted. 


APPROVAL: 

V.A^ERWI 

Assistant  .ttorney-General 

TTTT^CTlok 

(Acting)  Attorney-General 
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OFFICERS:  County  officers  not  prohibited  from 

pur oha s ing  county  warrants  at  par  value. 


February  24,  1939 


Hon.  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  county 
Versailles,  Missouri 


Dear  Sir: 

We  have  received  your  recent  letter,  which 
reads  as  follows: 

"In  this  county  certain  deputy 
officers  have  been  buying  county  warrants 
of  others  for  the  purpose  of  investments. 
They  pay  par  for  these  warrants,  and  Keep 
them  for  their  own  investment. 

"There  has  been  some  complaint  that 
this  practice  is  contary  to  law.  There 
seems  to  be  no  cases  cited  under  section 
4094.  Just  what  does  the  phrases  'shall 
traffic  for  or  purchase  at  less  than  par 
value  or  speculate  in  any  county  warrant 


"What  would  be  your  opinion  on  tills 
matter?" 


Section  4094  R.  S.  Missouri,  1929,  which  you 
mentioned  in  your  letter,  reads  as  follows: 

"Every  clerk  of  a court  of  record, 
sheriff,  marshal,  constable,  collector 
of  public  revenue,  or  deputy  of  any 
such  officer,  or  a Judge  of  a county 
court,  prosecuting  attorney  or  county 
treasurer,  who  shall  traffic  for  or 
purchase  at  less  than  the  par  value  or 
speculate  in  any  county  warrant  issued 
by  order  of  the  county  court  of  ills 
county,  or  in  any  claim  or  demand  neld 
against  such  county,  shall  oe  adjudged 
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guilty  of  a misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  fine 
not  less  than  twenty  nor  more  than 
fifty  dollars • " 

In  other  words,  the  above  statute  states 
that  if  certain  designated  officers  "shall  traffic 
for  or  purchase  at  less  than  the  par  value,  or 
speculate  in  any  county  warrant"  such  person  shall 
be  adjudged  guilty  of  a misdemeanor* 

The  word  "traffic"  was  defined  in  the  case 
of  ex  parte  Moore,  8 Pac*  (2d)  818,  as  follows t 

"According  to  the  Century  Dictionary 
the  verb  1 traffic*  means  'to  carry  on 
commerce',  'to  have  business  or  dealing', 
or  * to  deal ' • 

In  the  case  of  In  re  Cameron  Town  Mutual  Fire, 
Lightning  & Windstorm  Insurance  Company,  96  Fed*  756, 
the  word  "traffic"  is  defined  as  "the  buying  of  some- 
thing from  another,  or  the  selling  of  something  to 
another". 


The  Supreme  Court  of  Wisconsin  in  the  case  of 
Clifford  v*  Stace,  29  Wis*  327,  states  that  the  words 
"traffic  in"  are  synonymous  with  the  word  "deal". 

Consequently,  the  word  "traffic"  as  used  in 
section  4094,  R.  S*  Missouri,  1929,  must  mean  the 
buying,  selling,  and  dealing  generally  in  county  war- 
rants, and  other  claims  against  the  county* 

Now  as  to  the  word  "speculate":  In  the  case 
of  Arentsen  v.  Moreland,  99  N*  W*  790,  the  Supreme 
Court  of  Wisconsin  stated  that  to  "speculate"  is  to "take 
the  risk  of  loss  in  view  of  possible  gain"*  incident- 
ally, this  is  also  the  definition  given  of  the  word 
in  the  Century  Dictionary. 

Therefore  we  conclude  that  the  meaning  of 
section  4094,  R*  S*  Missouri,  1929,  that  none  of  the 
officers  designated  therein  shall  deal  in,  buy,  sell 
or  purchase  any  county  warrant  for  less  than  the  par 
value  thereof;  that  they  shall  not  speculate  in  the 
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same*  that  is  to  "take  the  risk  of  loss  in  view  of 
possible  gain".  If  they  purchased  the  same  at 
par  or  face  value  we  cannot  see  bow  it  can  be  said 
that  a "possible  gain"  might  accrue.  The  county- 
will  not  retire  the  same  at  an  amount  greater  than 
par.  There  is  a risk  of  loss  Involved  in  the  event 
the  county  could  never  redeem*  but  there  is  no  pos- 
sibility of  a gain. 


LUSIOi  . 


It  Is  our  conclusion  therefore,  that  it  Is 
not  In  violation  of  law  for  clerks  of  courts  of 
record*  sheriffs*  marshals*  constables*  collectors 
of  public  revenue,  or  deputies  of  any  such  officers* 
or  Judges  of  county  courts,  or  prosecuting  attorneys* 
or  county  treasurers*  to  purchase  county  warrants 
if  the  same  are  purchased  at  par  or  face  value.  If 
any  such  officer  should  deal  In,  purchase,  or  specu- 
late in  county  warrants  at  prices  less  tiian  par, 
then  any  such  officer  would  be  adjudged  guilty  of 
a misdemeanor  as  provided  for  In  section  4094,  R.  3. 
Missouri*  1929. 


Respectfully  submitted* 


APPROVED: 


J.  P.  ALLEBACII 

Assistant  Attorney  General 


TrWTlJUWIiFTW 

(Acting)  Attorney  General. 


APPROPRIATIONS:  Yfliere  an  act  creating  an  office  provides  -fov 

compensation  and  traveling  only  within  the 
3tate,  then  such  officer  is  not  authorized 
to  Incur  travel  expenses  outside  of  the  state 
even  though  his  appropriation  provides  for 
such  expense. 


March  8,  1939 


Honorable  Jewell  Hayes 
Conmlssioner  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

This  i.  in  reply  to  yc^rs  of  recent  date, 
you  ask  t-e  following  question: 


"ia  the  Cornls  ioner  of  Agriculture  per- 
mittee to  travel  on  official  business 
outside  the  State,  or  is  the  State  Auditor 
warranted  in  paying  such  outside  State 
traveling  expense,  under  present  laws  and 
the  ter...  of  the  1937-3o  appropriation?" 


The  act  which  created  the  office  of  the  Com  issioner 
of  Agriculture  is  found  in  Laws  of  Missouri  1933,  page  167 
v/hioh  provides  In  part  as  follows: 


"The  Governor,  by  and  with  the  advise  and 
consent  of  the  Senate,  shall  appoint  a Comm- 
issioner of  Agriculture,  who  shall  hold  his 
office  for  a term  of  four  years,  and  who  shall 
be  in  charge  of  the  State  Department  of  Agri- 
culture, which  is  hereby  created.  Said  Coni  - 
iss  oner  of  Agriculture  shall  be  a practical 
far:  er  and  well  versed  in  agricultural  science, 
and  shall  be  subject  to  removal  from  office  for 
cause  by  the  Governor  at  his  pleasure,  ihe 
compensation  of  tne  Conn. issioner  shall  be  Three 
t. Lousuna  dol~fc.rs  (Vw,UuO)  . er  annum,  payable 
monthly  . he  s*iul_  receive  traveling  and  other 
expenses  wit-in  the  -tate  necessarily  incurred 
in  tne  performance  of  his  auties.  «■  ■*  •*  ■»  " 


It  will  be  noted  from  & reading  of  this  section  that 
ti  e law  makers  clearly  er-pres  ed  their  intent  that  the  Comm- 
is  .oner  of  Agriculture  should  receive  traveling  and  other 
expenses  within  the  state  necessarily  incurred  in  the  per- 
form lance-©?^!^  duties. 
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Since  this  act  only  provides  for  traveling  and  other 
expenses  within  the  state,  then  by  applying  the  rule  "the 
expression  oi'  one  thing  is  the  exclusion  of  all  others"  it 
is  apparent  ti^at  the  law  makers  did  not  intend  to  pay  travel- 
ing and  other  expenses  of  the  Commissioner  of  Agriculture  any- 
where except  within  the  state. 

By  examing  the  appropriation  bills  for  thjit  department 
f " the  years  1933  and  1935,  we  find  that  the  law  makers  only 
provided  for  'travel  in  the  appropriation.  While  in  the  appro- 
priation for  1937  the  law  makers  provided  for  "travel  within 
and  without  the  state".  Ey  this  1937  appropriation  it  looks 
like  an  attempt  was  made  to  legislate,  that  is,  it  looks  like 
the  law  makers  by  the  appropriation  act  attempted  to  provide 
pay  for  traveling  and  other  expenses  within  and  without  the 
state,  which  was  broader  than  the  terms  of  the  act  creating 
the  office  of  the  Commissioner  of  Agriculture. 

It  is  a well  known  rule  that  law  makers  can  not  legis- 
late by  appropriation  bills.  This  would  be  in  violation  of 
Section  28  of  Article  4 of  the  Constitution  because  in  this 
particular  case  the  law  makers  would  be  attempting  to  amend 
the  act  which  created  the  office  of  the  Conmissioner  of  Agri- 
culture by  broadening  the  provisions  of  it  to  include  pay 
for  the  conmissioner  and  traveling  expenses  when  outside  the 
State  of  Missouri.  By  referring  to  the  title  of  the  appro- 
priation act  for  that  department  for  1937,  It  is  quite  appar- 
ent that  the  law  makers  only  intended  to  appropriate  money 
for  that  department  and  not  to  legislate. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  by  virtue  of  the  terms  of  the  act  creating  the  of- 
fice of  the  Conmissioner  of  Agriculture  t*a  t he  Is  not  author- 
ized to  incur  traveling  and  other  expenses  except  those  which 
are  incurred  within  the  State  of  Missouri.  We  are  further  of 
the  opinion  that  even  though  the  1937  appropriation  act  pro- 
vides for  travel  v/ithln  and  without  the  state,  yet  the  comm- 
issioner is  not  authorized  to  incur  such  expense. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED* 


J.  W,  BUFs iwGTON 

(Acting)  Attorney  General 


TWBtWW 


COUNTY  COLLECTORS:  What  constitutes  delinquent  personal 

property  tax  list  and  duties  of  county 
court  in  connection  with  settlement 
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Eon,  G,  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Lear  Sir* 

Sfcia  will  acknowledge  receipt  of  your  let- 
ter of  April  12,  1939,  The  question  presented  is 
whether  or  not  the  enclosed  “list”  of  delinquent 
oersonal  property  taxes  returned  by  the  collector 
thereafter  set  out)  can  be  approved  by  the  county 
court  and  the  court* s duty  in  connection  therewith, 

We  think  this  necessitates  a review  of  the 
steps  on  assessing  and  collecting  taxes  and  duties  of 
the  county  collector  with  respect  to  returning  delin- 
quent tax  lists  on  personal  property.  In  order  to 
preserve  continuity,  we  begin  with  the  initial  steps 
which  sets  into  motion  the  taxing  machinery  on  per- 
sonal property.  All  references  to  statutes  are  R,S, 
Missouri,  1929,  unless  otherwise  indicated. 


The  assessor  first  takes  a list  of  all  per- 
sonal property  in  his  county  from  the  owner  thereof 
(Sec,  9756,  Laws  of  1937,  p,  570),  or  makes  such  a 
list  on  his  own  view  (Lee,  9760),  From  these  lists, 
the  assessor  then  makes  what  is  called  the  "assessor's 
book"  (Sec,  9778),  This  book  is  divided  into  two 
parts.  The  second  is  the  part  designated  as  "personal 
property".  This  part  is  to  contain  the  names  of  the 
owners  of  personal  property,  their  property  and  the 
value  thereof,  alphabetically  arranged  according  to 
names  (Sec,  9780),  His  book  is  then  delivered  to  the 
county  court  by  the  assessor  (Sec,  9800),  As  soon  as 
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the  assessor's  books  are  adjusted  and  corrected,  the 
county  clerk  makes  a copy  thereof  and  extends  the  taxes 
on  the  "tax  books"  which  he  makes  (Sec.  9876,  haws  of 
1935,  p,  421)  , Then  ti  is  book  is  delivered  to  the  col- 
lector (bee,  9880),  The  collector  tlien  rnu3t  proceed  to 
collect  the  taxes  extended  on  the  tax  book  (Sec.  9 '03). 

He  is  authorised  to  seize  and  sell  goods  and  ciiattels  to 
enforce  payment  of  personal  taxes  (^ec.  9915),  1-aving 
used  all  lawful  means  and  diligent  efforts  to  collect 
said  taxes  and  being  unable  to  do  so,  the  collector,  from 
the  tax  books,  'shall  make  lists  thereof  (the  unpaid 
taxes),  one  to  be  called  the  'personal  delincruent  list', 
in  vi  ich  shall  be  stated  the  names  of  all  persons  owing 
taxes  on  personal  property,  where  taxes  cannot  be  col- 
lected, aiphabetically  arranged,  with  the  amount  due  from 
each",  (Sec.  9958).  This  list  is  to  be  returned  by  the 
collector,  under  oath,  at  the  term  of  county  court  to  be 
held  on  the  first  Monday  in  March,  to  be  approved  or  dis- 
approved by  the  court  (Sec.  9918).  The  county  clerk, 
after  approval  of  this  list,  makes  the  same  into  a "back 
tax  book1'  and  delivers  the  same  to  the  collector  whose 
duty  it  is  to  collect  said  taxes  (Sec.  9945).  If  then 
unable  to  collect  the  same,  during  his  term,  this  delin- 
quent list  allowed  to  the  collector  is  delivered  to  his 
successor  and  so  on  to  the  next  successor  until  collected, 
provided  before  delivery  to  t)  ese  successors  of  the  col- 
lector, the  county  court  is  to  examine  and  cancel  all 
listed  which  are  delinquent  more  than  five  years.  On 
this  being  done,  the  collector  is  no  longer  charged  with 
said  delinquent  back  taxes  (Sec.  9925). 

It  ap  ears  in  this  instance  that  the  collector 
has  returned  a "list"  v/ith  his  affidavit  to  the  effect 
that  he  had  "diligently  endeavored  to  use  all  means  to 
collect  from  persons  listed  the  amount  shown  opposite 
their  name;  that  I hrve  been  unable  to  find  any  personal 
property  of  any  tax  payer  listed  out  of  which  to  make 
the  taxes;  that  I have  fully  complied  with  secs.  9915, 

9918  and  9938,  R.S.  1929".  Preceding  this  affidavit, 
the  collector  listed  the  following i "state  Tax  $450,79; 
County  Revenue  Tax  $1551.34;  Special  Road  and  Bridge 
v640.03;  Interest  and  Redemption  Tax  $463.50;  School  Tax 
$1859.43;  Total  Tax  $4953.09". 
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Section  9938,  Lissouri,  1929,  provides: 

"Whenever  any  collector  shell  be 
unable  to  collect  any  taxes  speci- 
fied on  the  tax  book,  having  dili- 
gently endeavored  and  used  all  lawful 
means  to  collect  the  same,  he  shall 
make  lists  thereof,  one  to  be  called 
the  ’personal  delinquent  list,’  In 
which  shall  be  stated  the  names  of 
all  persons  owing  taxes  on  personal 
property,  where  taxes  cannot  be  col- 
lected, alphabetically  arranged, 
with  the  amount  due  from  each,  * <*,w 

It  is  evident,  without  content,  that  the  purported  list 
returned  by  the  collector  does  not  comply  with  the  above 
section.  It  does  not  list  the  names,  alphabetically  ar- 
ranged, and  the  amount  due  from  each  person  owing  taxes 
on  personal  property. 

It  also  appears  that  the  collector  filed  along 
with  the  above  purported  list,  what  he  terms  an  "appli- 
cation" to  approve  the .purported  delinquent  list,  in 
which  he  states,  "I  want  these  delinquent  personal  taxes 
approved  so  that  I can  show  them  In  my  annual  settlement, 
as  being  taxes  that  I am  charged  up  with  and  which  I have 
not  as  yet  collected.  I state  that  in  my  opinion  most  of 
these  taxes  that  are  delinquent  as  stated  aforesaid  will 
be  collected  in  full.  It  is  not  my  purpose  in  requesting 
the  court  to  approve  these  lists  as  being  correct  and  in 
approving  this  certificate  that  I be  discharged  in  any 
way  for  the  collection  of  these  delinquent  personal  taxes 
for  1938.  I state  that  these  taxes  are  not  outlawed, 
but  are  due  and  many  can  be  collected". 

While  the  affidavit  and  application  seemingly 
are  inconsistent,  they  nay  not  be  if  viewed  from  the 
point  that  the  collector  in  the  application  may  have 
meant  that  the  taxpayers,  represented  in  the  amounts 
listed,  wcxild  voluntarily,  or  upon  suit  being  filed  or 
upon  distress  warrant,  pay  these  taxes  even  though  at 
the  present  they  have  no  property  out  of  which  the  tax 
can  be  nade. 
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lowever,  we  are  not  concerned  with  tlr5  s since  the 
collector  has  filed  no  delinquent  list  which  the  court 
can  act  upon,  but  when  the  proper  list  is  returned  by 
the  collector.  It  appears  that  the  terms  of  Section  9918, 
K,S,  Missouri,  1929,  set  forth  the  power  and  duty  of  the 
county  court.  This  section  provides: 

"At  the  term  of  the  county  court  to 
be  held  on  the  first  Monday  In  March, 
the  collector  shall  return  the  de- 
linquent lists  and  back  tax  books, 

■fr  * * under  oath  or  affirmation,  to 

such  court,  and  settle  his  accounts 
of  all  moneys  received  by  him  on  ac- 
count of  taxes  and  other  sources  of 
revenue,  and  the  amount  of  such  de- 
linquent lists,  or  so  much  thereof 
as  the  court  shall  find  properly  re- 
turned delinquent,  shall  be  allowed 
and  credited  to  him  on  his  settlement. 

Before  allowing  the  collector  such 
credit  for  any  delinquent  lists,  the 
county  court  shall  make  special  in- 
quiry and  be  fully  satisfied  that  he 
has  used  due  diligence  to  collect  the 
seme,  and  that  he  could  not  find  any 
personal  property  of  the  taxpayer 
out  of  which  to  make  the  taxes.  J-f 
the  court  is  satisfied  that  there  are 
any  names  on  the  lists  of  persons  who 
have  personal  property  out  of  which 
the  taxes  could  have  been  made,  it 
shall,  in  passing  upon  such  lists, 
strike  such  names  therefrom," 

In  State  ex  rel.  v.  Sanderson,  77  ~,W,  (2nd)  94 
(Mo,  Sup*),  the  court  said  of  this  section  and  the  four 
following  at  l,c.  96: 

"In  brief,  these  sections  provide  that 
the  collector  shall  make  an  annual 
settlement  with  the  county  court.  The 
county  court  is  required,  before  ap- 
proving a settlement,  to  make  special 
inquiry  and  be  fully  satisfied  that  the 
collector  has  used  due  diligence  in 
making  collections.  It  is  also  required 
to  fully  examine  the  settlement  offered 
by  the  collector  before  approving  same," 
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■•■hus,  the  county  court  has  a discretion  in  ap- 
proving said  settlement  and  if  they  qo  not  believe  the 
collector  las  diligently  endeavored  to  collect  the  per- 
sonal taxes,  notwiths tending  his  affidavit,  they  may 
strike  those  names  where  he  did  not,  out  of  the  list, 
and  he  remains  charged  therewith.  This  is  as  it  should 
be  because  to  permit  the  collector  to  return  as  delin- 
quent and  uncollectible,  taxes  which  are  not  so,  would 
be  to  permit  the  collector,  by  this  subterfuge,  to  in- 
crease his  compensation  at  the  taxpayers'  expense.  The 
•compensation  of  the  collector  for  collecting  delinquent 
taxes  (Sec.  9969,  Laws  of  1933,  p,  429)  is  greater  than 
that  allowed  for  collecting  current  taxes  (Sec.  9935, 
I.av/s  of  1937,  p.  547). 


CONCLUSION 


Therefore,  it  Is  our  opinion  that  the  county 
court  cannot  apnrove  the  purported  delinquent  list  re- 
turned by  the  collector  because  it  is  not  the  list 
required  by  statute,  'hen  the  collector  does  return  a 
proper  list,  the  court  should  inouire  into  the  delin- 
quent taxpayers  and  taxes  contained  therein  and  if  they 
find  the  collector  las  not  used  due  diligence  and  exerted 
every  lawful  effort  to  collect  those  taxes,  he  should  not 
be  allowed  to  return  then  as  delinquent, 

hespectfully  submitted. 


LALRnNCE  L.  i3R  ALLEY 
Assistant  Attorney  General 


APPROVED  By: 


J.E.  TAYLOR 

(Acting)  Attorney  General 


LLBtVAC 
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PENAL  BOARD: 


Authority  of  law  for  imprisonment  in  peni- 
tentiary is  only  pursuant  to  sentence  of 
court  for  a felony. 


Kay  16,  1939 


Honorable  J.  E.  Matthews 
Director  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Sirs 


We  acknowledge  your  request  for  an  opinion  dated  April 
22,  1936 , which  reads  as  follows l 


I • 

"Attached. is  a copy  of  a Court  Order  com- 
mitting a prisoner  to  this  Institution  for 
safekeeping. 


"Since  this  prisoner  was  in  a hospital  be- 
fore being  brought  to  this  Institution,  we 
feel  that  they  have  committed  him  here  to 
keep  down  expense  on  their  part  and  have 
him  hospitalised  in  this  Institution.  As 
we  have  considerable  trouble  segregating  a 
safe keeper,  we  do  not  think  they  should  be 
sent  here  merely  for  hospitalization  which 
seems  to  be  why  this  man  was  committed. 

"I  request  that  an  opinion  be  rendered 
covering  safekeepers,  if  this  should  be  by 
Court  Order,  the  type  of  form  we  should 
accept  for  consult tment  and  what  expense 
should  be  charged  to  the  County  during 
their  stay  in  this  Institution," 


We  also  acknowledge  copy  of  Circuit  Court  Order  in  your 
possession,  purporting  to  consult  one,  R»  H.  Neel  to  the  peni- 
tentiary for  safekeeping,  pending  a continuance  of  his  cause 
to  the  next  regular  term  of  court  of  Cooper  County, 


Here  you  have  a defendant  under  arrest  and  committed  to 
the  penitentiary,  pending  trial  on  a bailable  offense. 


Honorable  J.  E.  l«lu t .hews 
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Section  648  R.  S.  Mo.  1929  provide ss 

"No  person's  body  shall  be  Imprisoned  or 
restrained  unless  by  authority  of  law." 


Section  3487  R,  S.  Mo.  1929  provides! 


"If  the  offense  be  not  bailable,  or  suffi- 
cient bail  be  not  offered,  the  prisoner 
shall  be  committed  to  the  jail  of  the  county 
in  which  the  same  is  to  be  tried,  there  to 
remain  until  he  be  discharged  by  due  course 
of  law." 


Section  3570  R.  S.  Mo.  1929  provides! 


"An  arrest  is  made  by  an  actual  restraint 
of  the  person  of  the  defendant,  or  by  his 
submission  to  the  custody  of  the  officer, 
under  authority  of  a warrant  or  otherwise. 
The  officer  must  inionu  the  defendant  by 
wha  i,  authority  he  acts,  and  must  also  show 
the  warrant  if  required." 


Section  8389  R.  S.  Mo.  1929  provides! 


"There  shall  continue  to  be  maintained  at 
the  City  of  Jefferson,  in  the  County  of 
Cole,  a state  penitentiary  and  prison,  for 
the  confinement  and  reformation,  as  well  as 
for  the  punishment,  of  all  persons  sentenced 
by  any  court  of  competent  Jurisdiction  in 
this  state,  for  the  cornels sion  of  any  crime, 
the  punishment  for  whioh  is  confinement  in 
the  penitentiary,  in  which  the  person  so  sen- 
tenced shall  be  securely  oonfined,  except  as 
herein  provided,  employed  at  hard  labor,  and 
governed  in  the  manner  herein  directed." 


Section  8413  R.  S.  Mo.  1929  provides! 
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"Whenever  any  convict  shall  be  delivered 
to  said  board,  the  officer  having  such 
convict  in  charge  shall  deliver  to  the 
board  the  certified  copy  of  the  sentence 
received  by  such  officer  from  the  clerk 
of  the  court,  and  shall  take  from  the 
board  a certificate  of  the  delivery  of 
such  convict*" 


50  Corpus  Juris,  page  345,  Section  42  reads i 


"The  place  of  confinement  of  prisoners  Is 
t.  a i which  is  dealgnateu  by  law*  * * * # " 


The  Missouri  Statutes  treat  jails  as  separate  Institutions 
from  our  penitentiary  In  Chapter  44,  article  9 R*  S.  Mo*  1929* 

By  statute  a circuit  court  must  see  to  it  that  prisoners  in  jail 
are  humanely  treated*  The  court  may  conmit  a prisoner  charged 
with  crime  to  the  nearest  jail  of  another  county.  The  legislature 
has  provided  for  the  expense  of  such  recommitment  to  another  jail, 
including  medical  attention  for  infectious  deseases.  (See  Section 
8537,  8545,  85  1,  85^4  and  8556  R*  S.  Mo.  1929.) 


COHCUJSIOM 


Wo  are  of  the  opinion  that  the  penal  board  pursuant  to  the 
above  statutes,  have  no  power  to  receive  and  imprison  any  person 
except  after  sentence  for  a crime*  We  are  of  the  opinion  that 
the  board  has  no  right  to  imprison  R*  H*  Heel  av.alting  trial  for 
embezzlement,  and  that  his  purported  comnltment  to  the  peniten- 
tiary for  safekeeping  by  the  court  is  void  and  of  no  legal  conse- 
quence* 

The  trial  court  could  imprison  in  a neighboring  county  Jail 
for  safekeeping,  as  provided  in  the  statutes,  but  there  iu  no 
legal  authority  to  imprison  in  the  penitentiary  except  where  one 
is  sentenced  there  for  a crime* 


AP-tROVEE  S 


Respectfully  submitted, 

1M*  ORR  LAWYERS 

Assistant  Attorney-General 


J.  E.  TAYLOR 


ANIMALS:  Charges  for  feeding  and  keeping  strays  are 

only  legally  assessed,  pursuant  to  statutory 
authority. 


May  24,  1939 


Honorable  £•  A,  Mayes 
Assistant  Director 
State  Park  board 
Jefferson  City,  Missouri 

Dear  Sir: 


We  acknowledge  your  letter  of  May  22,  requesting  an 
opinion  of  this  department,  which  reads  as  follows: 

/ 

"In  past-  years  the  State  Park  hoard 
has  not  taken  ahy  legal  action  against 
the  owners  of  dbmeatic  animals  which 
break  over  and  through  lawful  fences 
and  do  trespass  to  state  parks,  but  in 
recent  months  the  State  Park  Board, 
acting  through  its  state  agents,  have 
resolved  to  put  a stop  to  these  too  fre- 
quent trespasses.  Some  farmers  living 
near  state  parka  feel  that  these  parks 
are  a free  range  for  them  to  grare  their 
domestic  animals  on,  and  the  situation 
presents  quite  an  administrative  prob- 
lem. 

"At  Bennett  Springs  State  Park,  we  have 
authorised  the  Park  Superintendent  to 
proceed  against  the  owners  of  stray  ani- 
mals trespassing  in  the  Park  property, 

"The  Superintendent  of  the  State  Park 
at  Bennett  Springs  notified  the  justice 
of  the  peace  at  Lebanon,  Missouri  that 
stray  sheep  belonging  to  one  Dampier 
were  trespassing  on  the  park  premises, 
and  he  also  notified  Dampier  verbally 
that  his  sheep  were  trespassing  on  the 
State  Park  property,  and  that  if  they 
continued,  the  Park  Board  had  authorised 
an  action  in  trespass  against  him. 


/ 
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"The  justice  of  tbs  peace  told  the  Park 
Superintendent  to  Impound  the  sheep  and 
notify  i/ampler  In  writing  about  the  tres- 
pass, but  this  the  superintendent  did  not 
do,  but  drove  the  sheep  to  the  premises 
of  the  justice  of  the  peace  and  put  them 
In  his  barn.  There  the  justice  of  the  peace 
kept  them  Impounded,  fed  and  watered  them, 
and  appointed  three  appraisers  to  assess 
reasonable  compensation  for  the  taking  up, 
feeding  and  keeping  said  sheep.  The  Park 
Superintendent  made  no  claim  for  damages 
and  did  not  apply  for  any  appraisers  to  rv* 
appointed.  The  justice  of  the  peace  claims 
v 10 .00  compensation  In  this  proceeding, 
and  la  threatening  to  render  a judgment 
for  such  costs  against  the  Park  Superin- 
tendent. We  uo  not  believe  the  Park  Super- 
intendent can  lav;fully  be  taxed  for  these 
costs  In  this  proceeding.  Vthat  is  your 
opinion?  For  your  information,  I state 
that  the  stock  law  has  been  enforced  In 
Laclede  County  for  many  years,  and  the  park 
maintains  la’  ful  fences*" 


35  Corpus  Juris,  page  694,  Section  340  reads* 


"The  general  rules  relating  to  costs  govern 
the  right  to,  and  liability  for,  costs  In 
justices'  courts.  As  In  other  courts  costs 
can  be  imposed  and  recovered  only  where  there 
Is  statutory  authority  therefor.  ****** 
********** 


From  the  facts  stated  in  your  letter,  the  complaint  of 
the  Park  Superintendent  being  to  a trespass,  the  justice  could 
have  proceeded  upon  that  theory  as  provided  In  Sections  12908, 
12909,  12918  and  12919  R.  S.  Ho.  1929.  Instead,  the  facts  show 
the  justice  proceeded  tinder  the  provisions  of  Article  6,  Chapter 
88  R.  S.  Ho.  1929  dealing  with  stray  animals  running  at  large. 

We  look  to  the  particular  statutes  involved,  and  the  cases 
decided  thereunder,  as  a premise  for  our  conclusion.  Section 
12797  R.  S.  Ho.  1929  provides  that  any  person  nay  restrain  stray 
animals  and  reads t 


\ 
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"It  iiall  be  unlawful  for  the  owner  of 
any  animal  or  animals  of  the  species  of 
horse,  mule,  ass,  cattle,  swine,  sheep 
or  goat,  in  this  state,  to  permit  the 
same  to  run  at  large  outside  the  enclos- 
ure of  the  owner  of  such  stock,  and  if 
any  of  the  species  of  domestic  animals 
aforesaid  be  found  running  at  large, 
outside  the  enclosure  of  the  owner,  it 
shall  be  lawful  for  any  person,  and  it 
is  hereby  made  the  duty  of  the  constaole 
of  the  township,  on  his  own  view,  or 
when  notified  by  any  other  person  that 
any  of  such  stock  is  so  running  at  large. 


to  restrain  the  same  forthwith,  and  such 
person  or  officer  shall,  within  three 
day**  give  notice  thereof  to  the  owner, 
if  known,  in  writing*  stating  therein 
the  amount  of  compensation  for  feeding 
and  keeping  such  animal  or  animals  and 
damages  claimed,  and  thereupon  the  owner 
shall  pay  the  person,  or  officer,  taking 
up  suoh  animal  or  animals  a reasonable 
compensation  for  the  taking  up,  keeping 
and  feeding  suoh  animal  or  animals,  and 
shal]!  also  pay  all  persons  damaged  by 
reascn  of  such  animals  running  at  large, 
the  actual  damages  sustained  by  him  or 
themJ  If  the  owner  of  suoh  stock  be 
not  known,  or  if  notified  and  fails  to 
make  compensation  for  the  taking  up, 
feeding  and  keeping  of  animals  taken  up 
under  the  provisions  of  this  article,  the 
same  Aiall  be  deemed  strays,  and  shall  be 
dealt  with  in  the  same  manner  as  required 
by  law  with  respect  to  suoh  property  as 
strays,  tinder  the  stray  law.  Any  failure 
or  refusal  on  the  part  of  such  officer 
to  discharge  the  duties  required  of  him 
by  this  section  shall  render  him  liable 
on  his  bond  to  any  person  damaged  by 
such  failure  or  refusal,  which  damages 
may  be  sued  for  and  recovered  in  any  court 
of  competent  jurisdiction," 


Section  12798  R,  3,  Mo,  1929  provides  an  exception  to 
the  written  notice  provided  for  in  the  preceding  section  and 
reads! 


Honorable  £•  A.  Hayes 
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"If  It  shall  appear  and  be  proven  on  trial 
that  the  ownefc  or  owners  of  such  domestic 
animals,  as  set  forth  in  section  12797, 
shall  have  actual  notioe  that  his  or  their 
said  animals  or  stock  were  restrained, 
and  by  whom,  and  that  the  parties  interested 
oould  not  agree  on  the  amount  of  damages 
demanded,  then  the  three  days'  notioe  in 
writing  as  required  by  section  12797  shall 
not  be  neoessary  to  a recovery,” 


Section  12799  R,  S.  Mo,  1929  provides  that  the  taker- 
up  need  not  be  the  same  person  damaged  by  a trespass  and  pro 
vide st 


”If  the  owner  of  such  stock  so  restrained 
and  the  taker-up,  or  the  person  damaged  by 
such  stock  and  the  owner  thereof,  cannot 
agree  upon  the  same,  either  party  may  apply 
to  any  justice  of  the  peace  of  the  township 
where  said  taker-up  resides  for  the  appoint- 
ment of  three  appraisers  to  assess  the  damages 
done,  or  reasonable  compensation  for  the  talcing 
up,  seeping  and  feeding  such  stock,  and  it 
shall  be  the  duty  of  the  justice  of  the  peace 
to  issue  a notice  to  three  disinterested  house- 
holders of  the  township  to  aopear  at  such  place 
in  said  township  as  he  may  designate,  and  assess 
the  damages  or  compensation  as  herein  required,” 


Section  12800  R,  S,  Mo,  1929  provides! 


"The  persons  so  notified,  or  any  two  of 
them  attending,  shall  take  an  oath  that 
they  will  fairly  and  impartially  assess 
the  damages  or  compensation  in  controversy, 
and  they  shall  make  out,  sign  and  deliver 
to  each  party  a written  statement  of  their 
assessment  of  damages  or  compensation,  and 
upon  the  payment  of  the  same  and  the  ex- 
penses of  said  controversy,  the  owner  of 
such  stock  shall  be  entitled  to  take  the 
same  away,  and  if  refused,  he  may  maintain 
an  action  therefor,  as  in  case  of  wrongful 
taking  or  detention  of  property,” 


Honorable  E.  A.  Hayes 


May  24,  1939 


•5“ 


In  Worthington  vs*  rent,  69  Mo.  205,  l.c.  207,  the 
Supreme  Court  said* 


"The  stray  lav  has  been  on  our  statute 
book  from  the  organization  of  the  State, 
and  Is  not  materially  different  now  from 
what  It  was  In  1825.  Mo  definition  of 
a 8 tray  is  given  in  any  of  the  statutes) 
indeed,  none  was  necessary.  The  object 
of  the  law  was  to  encourage  fanners  to 
take  up  such  cattle  and  other  animlls  as 
were  found  on  their  plantations  at -a  sea- 
son of  the  year  when  feeding  was  usually 
required,  and  the  main  purpose  was*  by 
snail  premiums  offered  to  the  taker  tip, 
to  benefit  the  owner  who  might  In  this 
way  be  enabled  to  trace  his  lost  stock. 
«*»»*«**»*• 


The  above  case  specifically  holds  that  there  was  no  pro- 
hibition against  taking  up  strays  on  a plantation  oooupied  by 
the  taker  tip,  simply  because  the  taker  up  knew  the  owner.  It 
is  only  a step  further  to  say  that  strays  found  on  a farm  of 
the  taker  up,  in  his  barn,  are  no  less  strays  because  they  were 
driven  there  from  the  premises  of  a state  park  by  the  Park  Super- 
intendent . 

It  is  true  that  where  a person  takes  up  strays  as  the  justice 
did  In  this  case,  he  should  do  so  in  strict  compliance  with  the 
statutes,  if  he  expects  to  claim  the  compensation  allowed  by  the 
estray  statute,  and  in  Harryman  vs.  Titus,  3 Missouri  302,  the 
Supreme  Court  saldt 


"Having  said  this  much,  we  proceed  to  lay 
down  the  rule  to  be,  that  the  party  who 
seeks  to  detain  property  as  an  estray,  must 
show  that  he  did  all  on  his  part,  exactly  as 
the  law  requires  it  should  be  done)  and 
secondly  that  he  must  show  that  all  the  lav 
required  of  the  justice  was  done  by  him.  * 
********  This  view  of  the  matter 
establishes  the  point,  that  there  was  no 
legal  taking  up  of  an  estray  in  the  case. 

It,  therefore,  is  unnecessary  to  take  any 
particular  notice  of  the  instructions  ire- 
fused  by  the  court  to  be  given,  as  required 


\ 
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by  the  plaintiff  In  error*  ****** 

The  law  gives  37  cents  to  the  taker  up 
for  that  act*  Now  if  the  owner  applies 
for  the  property  within  the  ten  days,  he 
is  to  have  his  beaat  if  he  will  pay  the 
37  cents}  if  not,  the  law  authorises  the 
taker  up  to  detain  the  beast  for  that  rea- 
son* But  if  the  owner  does  not  apply  for 
the  beast  within  the  ten  days,  then  the 
taker  up  is  bound  to  proceed  to  post  the . 
estray}  and  if  he  does  not  do  so  in  good 
faith,  o'*  should  proceed  to  do  it  in  such 
manner  at,  not  to  comply  with  the  requisi- 
tions of  the  law*  he  is  from  the  end  of 
the  ten  day;?  a transgressor,  and  in  suoh 
case  the  rule  is,  that  if  a thing  be  be- 
gun lawfully,  but  be  carried  on  and  ended 
unlawfully,  the  transaction  is  void  from 
the  beginning*  If  it  were  not  so  in  this 
case,  the  taker  up  would,  if  dishonest, 
only  arrest  or  take  up  the  beast,  claim 
his  37  cents,  if  any  one  ever  demanded 
the  stray,  would  Iclalm  to  them  on  the 
ground  of  a taken  up,  when,  at  the  same 
time,  he  would  cdnceal  the  means  of  know- 
ledge from  the  o*ner«  To  allow  this  fee 
in  thu ? case,  would  be  contrary  to  the 
spirit  of  the  stray  law,  which  is  so 
anxious  to  have  all  things  done  right, 
and  in  due  time,  that  it  jL  poses  a penalty 
of  $20  on  a person  who  shall  begin  the 
prooess  of  taking  up,  and  not  go  through 
with  it*  ******#" 


j i 

Where  one  follows  the  statute  in  taking  up  strays,  he  has 
a lien  on  the  property  for  his  lawful  charges  and  cannot  be 
forcibly  divested  of  his  possession  of  the  strays  until  suoh 
charges  are  paid  by  the  owner*  The  cases  in  construing  the 
above  statutes  all  say  that  liability  for  such  charges  is  on 
the  owner  and  in  Rice  vs*  Underwood,  27  Uo*  551,  l*c*  552,  the 
Supreme  Court  saidt 


"If  the  plaintiff  had  complied  with  the  stray 
luw  (R*  C*  184b,  p*  1038),  the  title  to  the 
mules  would  have  been  vested  in  him  after  the 
expiration  of  one  year;  and,  if  within  one 
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year  the  defendant  had  claimed  them,  and 
proved  his  right,  he  would  only  have  been 
entitled  to  take  them  upon  payment  of  'all 
costs,  the  reward,  and  a reasonable  allow- 
ance for  keeping  them,'  The  plaintiff  had 
a lien  on  the  mules  for  whatevex*  was  due  to 
him,  and  though  he  had  no  right  to  reclama- 
tion against  the  defendant,  if  he  chose  to 
abandon  his  property,  he  haa  the  right  of 
possession  until  he  was  paid*  By  taking  the 
property  the  defendant  admitted  that  it  was 
worth  more  than  the  plaintiff's  legal  charges 
\ on  it,  and  he  could  not,  by  conrniitting  a 
trespass,  avoid  the  liability  to  pay  the 
just  demands  against  it*  The  law  implied 
an  obligation  on  the  defendant,  if  he  took 
the  mules  within  one  year  from  the  time  they 
were  t^ken  up,  to  pay  'all  coats,  the  reward, 
and  a Treasonable  allowance  for  taking  (keep- 
ing) the  same',  and  the  plaintiff  was  entitled 
to  recover  his  legal  charges*” 

I 

C0MCLU3I0V 


The  statute q fellow  any  person  td  be  the  taker  up  of  stray 
animals,  hence  the*  complainant  need  not  be  the  taker  up*  Writ- 
ten notice  to  the  oV ner  is  not  necesseby  when  the  owner  has 
actual  knowledge  thfet  his  sheep  are  restrained  as  strays*  Where 
there  is  no  claims  for  damages  by  reason  of  the  trespass  of  the 
sheep,  the  statute  does  not  provide  for  any  costs  being  taxed 
against  the  complainant,  and  to  do  so  by  the  justice  or  apprai- 
sers is  illegal,  void  and  of  no  effect* 

The  statute  dealing  with  stray  animals  running  at  large, 
supra,  provides  contingencies  where  either  the  taker  up  or  the 
owner  may  be  liable  for  feeding  and  keeping  stray  sheep*  the 
taker  up,  when  his  charge  according  to  appraisers  is  exorbitant, 
otherwise,  all  feeding  and  keeping  charges  fall  on  the  owner* 

The  taker  up  haa  a statutory  lien  for  such  reasonable  charges 
on  the  strays  in  hia  possession,  and  he  must  look  to  the  owner 
or  to  Ms  lion  for  satisfaction  of  a claim  for  feeding  and  keep- 
ing stray  sheep*  This  is  the  legislative  scheme  and  the  pur- 
port of  the  statutes,  supra* 
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The  justice  or  the  appraisers  cannot  ignore  the  statu- 
tory scheme  by  placing  costs  against  persons  other  than  the 
persons  the  legislature  has  provided.  The  Park  Superintendent, 
not  being  the  taker  up  or  the  owner  of  the  sheep  could  not  be 
legally  looked  to  for  the  costs  in  this  proceeding,  and  such 
is  our  opinion. 


Respectfully  submitted. 


WM.  ORrt  SAV  YERS 
Assistant  Attorney-General 


APPROVED l 


. W.  J.  BURKE 

(Acting)  Attorney-General 
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CRIMINAL  LAW: 


Physician  Is  Incompetent  to  testify  a^i 

to  sobriety  of  a patidnt  whom  he  is 

treating  for  injuries,  but  a physician 

is  competent  to  testify  as  a layman 

when  he  is  not  treating  an  intoxicated  person. 


May  31,  1939 


Hon.  G.  Logan  Karr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows* 


"This  state  of  facts  concerns  privileged 
communications  between  doctor  and  patient 
as  set  out  in  section  1731. 

"The  facts  are  these;  The  sheriff  of 
Morgan  County,  Mo  was  called  to  the  scene 
of  a wreck  of  a motor  car  on  the  highway. 
The  driver  of  the  car  had  the  odor  of 
alcohol  on  his  breath,  and  was  injured 
and  bleeding.  The  sheriff  was  of  the 
opinion  that  the  driver  ran  off  of  the 
road  while  the  driver  was  operating  a car 
..  while  intoxicated.  The  sheriff  then 
brought  the  driver  to  town  under  arrest, 
and  took  the  driver  to  a physician  for 
examination  as  to  the  extent  of  Injury 
and  for  treatment  of  the  wounds.  The 
sheriff  did  not  want  to  jail  the  driver 
until  the  medical  attention  was  given. 

The  physician  made  an  examination  of  the 
injuries  and  dressed  the  wounds.  While 
the  physician  was  making  the  examination 
and  dressing  the  wounds,  the  physician 
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discovered  that  the  driver  was  intoxi- 
cated. The  physician  will  testify  that 
the  driver  of  the  car  was  sloppy  drunk. 

The  driver  of  the  car  was  too  helpless 
to  seek  the  aid  of  a physician#  Ha  may 
have  bean  suffering  from  the  shock  of 
the  wreck,  the  injuries  or  by  being 
partially  paralyzed  from  intoxication. 

"Now  on  preliminary  examination  the  driver 
in  an  examination  as  to  whether  the  driver 
drove  a motor  vehicle  while  intoxicated, 
the  physician  was  not  allowed  to  testify 
because  the  communication  of  what  the  doctor 
learned  while  treating  the  driver  profes- 
sionally was  prlvlled^ed.  Is  this  the  rule 
of  evidence.  6f  course  while  treating  the 
driver  professionally  for  the  wounds,  the 
physician  learned  that  the  d river  was  drunk. 

"My  question  is,  suppose  I,  as  prosecuting 
attorney  suggests  to  the  sheriff,  that  he  call 
a physician  to  give  a drunken  driver  an  ex- 
amination to  determine  if  the  driver  is  in- 
toxicated, is  that  a prlvlledged  communication 
so  that  I cannot  use  the  testlmoney  of  the 
physician  that  the  driver  is  intoxicated? 


From  your  request  it  can  readily  be  seen  that 
the  intoxicated  driver  of  an  automobile  became  a patient 
of  the  physician  when  he  was  taken  to  the  office  of 
the  physician  for  treatment  of  his  wounds*  and  in  that 
case  the  fact  that  he  was  drunk  and  the  observations 
made  by  the  physician  were  privileged,  and  the  physician 
could  not  testify  according  to  his  opinion  that  the 
driver  of  the  automobile  was  intoxlo&ted.  It  was  so 
held  in  the  case  of  Owens  v.  Kansas  City,  C.  C.  Sc  S. 

J.  Ry.  Co.,  225  S.  W.  234,  l.c.  236,  pars.  7,8.  wner* 
the  court  saldt 


Hon.  Ci.  Logan  Marr  May  31,  1939 

Pago  Throe 


"The  record  does  not  disclose  that  the 
excluded  evidence  of  the  doctors  as  to 
statements  of  plaintiff's  husband  while 
in  the  hospital,  which  were  obtained  by 
them  as  1 a part  of  the  history  of  the 
case,'  comes  within  the  ruling  In  the 
ease  of  t'reen  v.  Terminal  R.  Ass'n,  211 
Mo.  18,  36-44,  109  S.  W.  715,  and  hence 
error  cannot  be  predicated  thereon.  The 
faot  that  they  smelled  liquor  on  his  breath 
and  he  appeared  to  be  Intoxicated  was  clear- 
ly privileged  (Kling  v.  City  of  Kansas,  27 
Mo.  App.  231,  244),  unless  waived,  and  the 
record  does  not  show  such  waiver.  In  this 
connection  it  is  not  clear  to  us  how  the 
fact  of  the  asNkll  of  liquor  on  his  breath 
was  relevant  in  a case,  depending  wholly, 
as  this  one  does,  on  the  humanitarian 
dootrine." 


It  was  also  held  In  the  case  of  Kling  v.  The  City  of 
Kansas,  27  Mo.  App.  231,  l.c.  244,  247,  where  the  court 
saldt 


"If  a patient  suffering  from  a broken  le^,, 
in  explaining  to  his  physician  the  manner 
In  which  he  received  the  Injury,  In  order 
to  give  needed  information  concerning  the 
injury,  communicate  to  the  physician  inform- 
ation that  he  was  under  the  influence  of 
intoxicating  drink  at  the  time  of  the  ac- 
cident, such  information  would  be  excluded. 
Our  conclusion  is,  that  any  information 
neoessarlly  acquired  by  the  physician  from 
the  patient,  in  order  to  treat  him  while 
attending  him  in  a professional  capacity 
is  excluded  by  the  statute.” 
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"The  test  is,  how  waa  the  Information  ac- 
quired) it  matters  not  that  it  could  have 
been  acquired  in  a different  way.  In  our 
opinion  the  distinction  ia  supported  by 
neither  the  spirit  nor  the  letter  of  the 
statute,  and  is  not  real.  The  physician 
called  upon  the  plaintiff  as  his  physician) 
any  information  as  to  the  plaintiff's  con- 
dition as  to  sobriety,  acquired  by  the 
physician  by  seeing  him,  was  necessarily 
acquired  in  order  to  treat  him,  and  ia 
excluded  by  the  statute.  The  indications 
that  the  plaintiff  had  been  drinking,  and 
was  under  the  Influence  of  liquor,  were, 
in  part,  the  appearance  of  the  plaintiff, 
as  stated  by  the  physician.  The  court 
properly  struck  the  questions  and  answers 
from  the  deposition. " 


According  to  the  above  cases  the  court  properly  ruled 
that  the  physician  could  not  state  that  the  driver  of 
the  car  was  Intoxicated  while  beingtreated,  for  the 
reason  that  the  physician  was  Incompetent  to  so  testify 
on  account  of  said  information  so  acquired  from  the 
patient  while  attending  him  in  a professional  character, 
was  necessary  to  enable  him  to  prescribe  for  such  patient 
as  a physician.  Both  cases  as  set  out  above,  follow  the 
statute  as  set  out  in  section  1731  R.  S.  Mo.  1929, 
which  partially  reads  as  follows! 


"The  following  persons  shall  be  incompe- 
tent to  testify*  a-***#*****) 
fifth,  a physician  or  sturgeon,  concern- 
ing any  information  which  he  may  have 
acquired  from  any  patient  while  attend- 
ing him  in  a professional  character,  and 
which  information  was  necessary  to  enable 
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hla  to  prescribe  for  such  patient  as 
a physician,  or  do  any  act  for  him  as 

a surgeon." 


In  your  request  you  also  asked  whether  or  not 
a physician  is  competent  to  testify  as  to  the  condition 
of  Intoxication  of  a driver  of  an  automobile  when  the 
driver  has  been  taken  to  the  office  of  the  physician 
solely  for  the  purpose  of  determining  if  the  driver 
was  Intoxicated.  In  that  event  their  status  is  not 
that  of 'physician  and  patient  but  only  for  the  ourpose 
of  using  the  opinion  of  the  doctor  as  to  the  intoxication 
of  the  driver  of  the  car.  If  the  driver  of  the  car  is 
taken  to  the  office  of  the  physician  for  any  treatment 
whatsoever,  the  physician  would  not  be  a competent  wit- 
ness to  testify  as  to  the  driver  being  intoxicated.  The 
physician  is  only  acting  as  an  ordinary  laymen,  who, 
according  to  the  law,  may  give  an  opinion  from  his  ob- 
servation as  to  whether  a man  is  eober  or  intoxicated. 

The  physician  under  such  a statement  of  facta  la  only 
a witness,  and  the  status  of  patient  and  doctor  does 
not  apply.  It  was  so  held  in  the  case  of  State  v.  I evard, 
106  S.  W.  (2d)  906,  1.  c.  909,  pars.  7,8,  where  the 
court  saldt 


"Complaint  is  made  that  the  court  erred  in 
permitting  witnesses  for  the  state  to  testify 
that  at  the  scene  of  the  collision  and  immediately 
after  it  had  occurred  defendant  was  or  ap- 
peared to  be  intoxicated.  No  objection  was  made 
to  any  of  this  testimony  except  in  one  instance, 
vis i While  Knapp  was  on  the  witness  stand,  he 
was  asked  to  atate  what  defendant 'a  condition 
waa  as  the  latter  got  out  of  hie  car,  and  without 
objection,  answered,  'He  was  very  much  intoxi- 
cated.' He  then  described  defendant's  actions 
end  conduct.  Following  such  description  he 
was  asked, 'And  in  your  opinion  he  was  intoxi- 
cated there  at  the  time  when  he  got  out  of  the 
car?'  to  which  he  answered,  'Yea,  sir.'  Not 
only  do  we  think  he  was  qualified  to  give  the 
opinion  expressed,  having  described  the  actions 
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and  conduct  of  defendant,  but  there  was 
no  objection  until  after  the  question 
had  been  answered  (when  objection  was 
offered  on  the  ground  that  the  question 
called  for  a conclusion)  and  there  was 
no  motion  to  strike  the  answer.  The 
objection  came  too  late.  Moreover,  Knapp 
had  previously  testified  without  objection 
that  defendant  was  Intoxicated  when  he  got 
out  of  his  car.  This  contention  is  ruled 
against  appellant. " 


It  was  also  held  in  the  case  of  Griffith 
v.  Continental  Casualty  Co.  253  S.  W.  1043,  1.  c. 
1047,  where  the  court  said: 


"(1)  The  only  fact  appearing  In  the  testi- 
mony of  Dr.  Chiles  with  respect  to  which 
he  was  Incompetent  to  testify  was  the  fact 
that  Griffith  had  had  tuberculosis  for  a 
considerable  length  of  time  before  his  death. 
That  fact,  however,  was  established  by  the 
plaintiff's  evidence  in  chief  before  Chiles 
was  called  to  the  witness  stand  by  defend- 
ant. It  is  not  perceived  how  she  could  have 
been  prejudiced  by  further  evidence  of  such 
fact,  even  though  It  came  from  a prohibited 
source.  Chiles  was  not  Incompetent  to 
testify  to  Griffith's  statement,  that  he 
did  not  think  life  worth  llvldg  and  that 
he  had  as  well  Jump  in  the  river,  for  the 
simple  reason  that  it  was  not  Information 
necessary  to  enable  him  to  prescribe  for 
Griffith  as  his  patient." 


Where  the  physician  is  not  acting  as  a doctor 
for  the  driver  and  the  driver  Is  not  a patient  of  the 
doctor,  his  evidence  is  competent  and  the  courts  have 
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even  held  that  where  there  are  doctors  examining  a patient 
and  another  doctor  Is  present,  but  who  is  merely  a by- 
stander, the  bystander  Is  not  placed  In  the  position  of 
a physician  for  the  patient  and  his  evidence  Is  competent, 
although  he  is  a physician*  It  was  so  held  In  the  case 
of  Plater  v*  W*  C*  Mullins  Const.  Co*,  17  S*  W,  (2d)  659, 
l*c*  669,  where  the  court  said: 


"The  courts  permit  men  to  be  sent  to  the 
penitentiary  upon  the  evidence  of  tres- 
passers who  go  upon  defendants'  land  and 
there  discover  evidence  of  the  113e  gal 
manufacture  of  whisky*  Men  are  convicted 
of  crime  upon  evidence  procured  by  tap- 
ping telephone  and t ele graph  wires*  Eaves- 
droppers are  held  to  be  competent  witnesses. 
Therefore,  this  court  must  hold  that  a 
plaintiff  in  a personal  injury  suit  who 
permits  a bystander  to  assist  in  an  exami- 
nation of  her  physical  condition  runs  the 
risk  that  that  bystander,  when  called  as 
a witness,  will  be  permitted  to  state  his 
opinions  because  of  his  special  skill 
and  training*  We  hold  that  the  trial 
court  committed  error  in  refusing  to  per- 
mit Dr*  Horigan  to  testify." 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  the  evidence  of  a 
physician  is  not  competent  either  in  a civil  or  crimi- 
nal case  where  the  status  of  physician  and  jn  tient  exists, 
and  the  information  to  which  he  will  testify  was  acquired 
from  the  patient  while  attending  him  in  a professional 
character*  It  is  further  the  opinion  of  this  department 


Hon.  G.  Logan  ' arr 
Page  Eight 


May  31,  1939 


that  where  the  physician  Is  not  treating  the  driver  of 
the  car  and  the  statue  of  physician  and  patient  does 
not  exist  his  testimony  would  be  competent  as  to  the 
condition  of  the  sobriety  of  the  driver,  the  same  as 
an  opinion  of  an  ordinary  layman  baaed  upon  the  facts 
of  the  case. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 
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(Acting)  Attorney  General 


PEjnAL  INSTITUTIONS:  Reprieves  for  specified  periods  are 

part  of  the  Governor's  Constitutional 
prerogative.- 1 


June  3,  1939 


Honorable  J.  E.  Mat  hew;,.  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Sir : 


Vo 


I acknowledge  your  request  for  an  opinion  dated  May 
26,  1939,  which  reads  as  follows! 


"Attached  Is  a copy  of  a letter  from 
Mr.  R.  K.  Sfcone,  Superintendent  of  the 
Missouri  Train!  g School  for  Boys* 

Boonvlile,  requesting  that  the  Board 
give  Ciiristi,ias  lurloughs  to  deserving 
inmutes  in  that  Institution. 

"Y,e  have  had  this  under  auvise  ent  for 
sometime  and,  as  yet,  have  not  taken  any 
action  as  we  do  not  know  whether  this 
will  conflict  with  any  statute  or  whether 
we  h;  ve  the  authority  to  rant  these  fur- 
loughs since  the  inmates  of  this  Institution 
are  sentenced  and  cannot  be  released  until 
they  have  served  their  time  or  have  been 
parotod  by  the  Board  of  Probation  and 
Parole*  Therefore,  we  would b e glad  to 
receive  an  opinion  from  your  office*" 


article  b,  Section  8 of  the  ^o.  Constitution  provides: 


"The  Governor  shall  have  power  to  grant 
reprieves,  confutations  and  pardon®, 
after  conviction,  for  all  offenses,  ex- 
cept treason  anc.  cases  of  impeachment, 
upon  such  condition  and  with  such  re- 
strictions and  limitations  a3  he  may 
think  proper,  subject  to  such  regulations 


Honorable  J.  £•  Matthews 


2 


June  3,  1959 


ns  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons. 
He  shall,  at  each  session  of  the  Gan- 
eral  Assembly,  communicate  to  that 
body  each  case  of  reprieve,  com  uta- 
tion  or  pardon  panted,  stating  the 
name  of  the  convict,  the  crire  of  which 
he  was  convloted,  the  sentence  and  its 
date,  the  date  of  the  com  utation,  par- 
dou  or  reprieve,  and  the  reason  for 
granting  the  same* 


rureuam,  to  the  aoove  constitutional  provisions,  the 
Governor  is  author iz.ee  to  grant  "reprieves"  for  cri  es,  except 
treason  and  cases  of  impeachment.  20  R.  C.  L.  page  622  define 
reprieve  as  follows* 


"A  reprieve,  from  reprendre,  to  take 
back,  is  the  withdrawing  of  a sentence 
for  an  interval  of  time,  whereby  the 
execution  is  suspended*  It  is  merely 
the  postponement  of  the  sentence  for  a 
time.  It  does  not  and  cannot  defeat 
the  ultimate  execution  of  the  judgment 
pf  the  court,  but  merely  delays  it.  * 
********  * 


In  the  case  of  State  v.  Sloss,  25  Mo.  291,  l.c.  294, 
when  there  was  an  attempted  legislative  encroachment  oh  the 
constitutional  perogatlve  of  a Missouri  Governor  to  grant 
reprieves,  pardons  and  com  utatlons,  the  Supreme  Court  held 
such  encroachment  as  unconstitutional  and  said* 


"Although  questions  have  sometimes  arisen 
whe ther  a power  properly  belonged  to  one 
department  of  government  or  another,  yet 
there  is  no  contrariety  of  opinion  as 
to  the  department  of  the  government  to 
which  the  power  of  pardoning  offenses 
properly  appertains.  All  unite  in  pro- 
nouncing it  an  executive  function.  So 
the  framers  of  our  constitution  thought, 
and  aocrodingly  vested  the  power  of  par- 
doning in  the  chief  executive  officer  of 
the  state." 
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Under  the  Missouri  Constitution,  statutes  and  judicial 
decisions,  all  punishment  for  crime,  after  comi’iitment  to  a Penal 
Institution,  r..ust  be  executed  in  strict  compliance  with  the  lawful 
jud^iient  and  sentence  of  the  court,  except  where  the  Governor  shows 
executive  clemency  by  reprieve,  commutation  or  pardon*  The  cases 
hold  that  the  perogrative  of  clemency,  after  commitment  to  a Penal 
Institution,  is  exclusively  an  executive  power,  not  to  be  Infringed 
upon  by  any  legislative  scheme  of  clemency* 

The  framers  of  the  Constitution  saw  fit  to  give  this  ex- 
clusive perogrative  to  the  Governor,  Intending  to  alleviate  occa- 
sional inhuman  treatment  of  convicts  in  a rigidly  enforced  criminal 
code,  vfoich  provides  penal  servitude  in  a Penal  Institution* 

This  department  is  of  the  opinion  that  the  Governor  of  Mis- 
souri, under  his  exclusive  perogrative  to  grant  reprieves,  except 
for  treaso i and  cases  of  impeachment,  can  grant  a reprieve,  to  any 
inmate  commited  by  the  courts  to  any  Missouri  Penal  Institution, 
for  a specified  period  of  time,  Y.nenever  in  his  discretion  he  feels 
that  such  u reprieve  should  be  granted*  The  Christmas  Holiday  Sea- 
son could  be  un  occasion  for  an  executive  reprieve  for  a specified 
period  of  time* 


Respectfully  submitted* 


UK.  ORR  SAWYERS 

As oistant  Attorney-General 


APPROVED: 


(Acting)  Attorney-General 
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SHERIFFS  AND  OFFICIAL  EONDS:  Sureties  on  Sheriff's  bonds 

are  not  liable  for  excess 
bills  presented  to  the  County 
Court  by  the  Sheriff  and  paid 
to  him. 


June  5th,  1939* 


Honorable  G.  Logan  Karr, 
Prosecuting  Attorney, 
Morgan  County, 
Versailles,  Missouri* 

Dear  Sir* 


V ie  acknowledge  receipt  of  your  inquiry, 
which  is  as  follows* 


*By  your  copy  of  the  opinion 
sent  to  me  concerning  mileage 
to  sheriffs  for  criminal  in- 
vestigations, you  held  that 
the  sheriff  could  not  charge 
the  county  for  ml  lea:  e in  mak- 
ing criminal  investigations. 

"By  the  audit  oi  the  office  of  the 
sheriff  for  1938  by  the  state 
autitors  office,  there  was  set  up 
against  the  sheriff  $200*00  for 
mileage  in  making  criminal  in- 
vestigations. This  amount  was 
held  due  to  be  returned  to  Morgan 
County,  i*o.  Apparently  these  are 
illegal  fees  charged  by  the  sheriff 
in  his  monthly  bills  presented  to  the 
county  court.  As  usual,  this  of- 
ficer is  insolvent.  The  county 
could  gain  nothing  by  a suit 
against  the  office  ii.dividually  for 
the  return  of  these  illegal  fees. 
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"The  question  has  been  raised 
would  the  bontomen  be  liable  on 
their  bond  for  the  return  of 
this  mileage  paid  the  sheriff 
when  he  had  no  right  to  collect 
the  same,  as  there  was  no  statu# 
tory  authority  for  collecting 
the  same  or  allowing  the  same. 

By  what  rule  of  law  would  the  bondsmen  be 
liable  for  these  illegal  fees?" 

Replying  thereto.  Section  11507,  R,  S,  Mo,, 
1929,  prescribing  the  terms  of  the  bond  that  is 
required  to  be  executed  by  the  sheriff,  says  in 
part  that 


"«  e « « conditioned  for  the 
faithful  discharge  of  his  duties 
* * * *;« 

Section  9754  H»  S,  Mo,,  1929,  prescribes 
the  condition  of  the  bond  of  the  Assessor  as 
follows i 


■**  * * conditioned  for  the 
faithful  performance  of  the 
duties  of  his  office*-  *■  * *" 

In  State  v.  Gamer,  340  Mo,  107,  the  Supreme 
Court  of  Missouri,  in  1936,  considered  the  law  with 
respect  to  the  liabilities  of  the  sureties  on  the 
Assessor's  bond,  and  held  that  the  sureties  on  the 
Assessor' 8 bond  are  not  liable  on  the  bond  for  ex- 
cessive bills  presented  by  the  Assessor  to  the  County 
Court,  and  by  that  body  paid  to  the  Assessor,  The 
court,  at  page  124,  saldt 
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"Y/hen  the  assessor  completes 
his  work  he  does  not  decide  the 
question  of  amount  of  compensation 
for  himself,  but  must  present  a 
bill  for  his  services,  and  It  Is 
the  duty  of  the  county  court  to 
investigate  and  audit  his  account 
before  entering  an  order  approv- 
ing it  for  payment.  (As  to  powers 
anc  duties  of  county  court  see 
Jackson  County  v.  Faymen,  329  Mo. 

423,  44  S.  W.  (2d)  849.)  If  both 
the  assessor  and  the  county  court, 
in  good  faith,  compute  this  com- 
pensation upon  the  basis  they  honestly 
believe  the  law  requires,  then  surely 
this  is  no  breach  of  the  bond, 
which  casts  liability  ppon  the 
assessor's  sureties. 

"It  Is  pointed  out  in  4G  Corpus 
Juris,  1070,  section  402,  that  *a 
bond  conditioned  on  the  faithful 
performance  of  the  duties  of  the 
office*  has  been  held  not  to  be 
breached  by  an  officer  claiming  and 
receiving,  from  the  public  treasury, 
compensation  in  excels  of  that  allowed 
him  by  law.  (Furlong  v.  State,  58  Miss. 

717;  McCrory  v.  Tioods  County  (Okla.), 

150  Pac.  683}  Hughes  v.  Oklahoma  County 
(Okla.),  150  Pac.  1029;  Shelton  v.  State 
(Oklahoma),  162  Pac.  224;  Butte  v, 

Bennetts  (yont.),  149  Pac.  92,  Ann. 

Cas.  1918C,  1019).  aome  of  these 
cases  even  go  so  far  as  to  cover  claims 
tased  upon  falser  statements.  The  theory  of 
these  cases  is  that  sucn  a bond.  is 
not  security  for  an  excessive  claim 
for  vompensation  by  a public  officer, 
who  is  not  the  legal  custodian  of 
money  out  of  which  he  can  pay  himself 
and  who  Is,  therefore,  bound  to  pay 
over  and  account  in  full  therefor  ex- 
cept as  to  the  amount  he  is  entitled 
to  retain  as  his  own  compensation." 
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As  we  view  that  opinion  of  the  coujt, 
it  holds  that  the  sureties  on  a bond  such  as 
we  are  here  considering,  are  not  liable  for  the 
payment  unlawfully  by  the  County  Court  to  an 
Assessor  of  a greater  amount  of  money  as  compen- 
sation for  his  official  labors  than  the  law  pro- 
vieds  for*  In  other  words,  the  bond  is  not  breached 
by  the  Assessor  billing  the  county  for  a greater 
amount  of  money  th;ja  the  assessor  is  entitled  to 
receive*  That  does  not  mean  that  the  payment  to 
the  assessor  Is  legal.  It  does  not  mean  that  the 
assessor  may  lawfully  retain  the  excess. 

In  the  Gomer  case,  at  page  125,  the  Court 

said  i 

"nevertheless,  we  do  not  mean  to 
hold  that  an  assessor  or  any  other 
officer  is  entitled  to  keep  more 
than  he  is  allowed  to  collect  by 
law  for  his  services  even  if  over- 
payment is  due  to  an  honest  mistake 
of  law; 

The  condition  of  the  Assessor's  bond  Is  the 
same  as  the  condition  of  the  Sheriff's  bond,  and 
the  same  law  governing  the  liability  of  the  surety 
on  the  assessor's  bond  applies  to  the  liability  of 
the  surety  on  the  sheriff's  bond, 

B*  your  question,  it  appears  that  he  Sheriff 
does  not  collect  this  money  and  then  fall^.  to  turn 
over  the  full  amount  to  the  county  officer  entitled 
to  receive  it,  but  his  wrong  consists  of  billing  the 
county  for  a greater  amount  of  money  than  the  services 
he  has  performed  justifies*  under  that  set  of  facts, 
it  is  our  opinion  that  the  sureties  on  the  sheriff's 
bond  would  not  be  liable  for  the  excess  payment  under 
the  direction  of  the  county  court  to  the  sheriff.  It 
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is  the  duty  of  the  county  court  to  carefully  audit 
the  bills,  'fhey  are  the  guardians  of  the  county 
funds,  and  the  fact  that  the  sureties  on  the  sheriff,s 
bond  are  not  liable  for  the  payment  in  excess  of  the 
lawful  amount  that  could  be  paid  the  sheriff  is  ad- 
ditional reason  why  the  county  court  should  carefully 
examine  artd  audit  the  bills  and,  if  necessary,  hear 
evidence  on  the  same  and  be  advised  by  the  Prosecuting 
Attorney,  whom  they  are  authorised  to  call  upon  for 
legal  advice  to  the  end  that  the  county  officials  are 
paid  properly  and  are  not  paid  a greater  amount  than  under 
the  law  they  are  entitled  to. 

You*  truly. 


DRAKE  WATSON, 

Assistant  Attorney  General 


APPhOVED: 


r.  Taylor, 

(Acting)  Attorney  Generd.  • 
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RECORDER  OF  DEEDS:  Required  to  produce  original  records  at 

trial  on  order  of  subpoena  duees  tecum. 


June  7th,  1939* 


Hon.  Rr nest  C.  Far tin. 

Recorder  of  Deeds, 

Pettis  County, 

Sedalla,  Missouri. 

Dear  Sir* 

We  desire  to  acknowledge  receipt  of 
your  letter  of  March  7th,  1939,  requesting  an 
opinion,  which  is  as  follows i 

"Is  the  Recorder  of  Deeds  re- 
quired, when  subpoenaed  with  a 
duces-tecum  subpoena,  to  take 
the  permanent  records  out  of 
the  county* s vault  and  intro- 
duce them  as  evidence  in  the 
various  courts  in  the  state?" 

In  considering  this  question  we  should 
observe  the  following;  sectional 

Section  3045,  R.  S.  Mo.,  1929,  reads  as 

follows: 

"The  record  of  such  re-recorded 
conveyances  shall  impart  notice 
to  the  same  extent  and  shall  be 
admissible  in  evidence  with  like 
effect  as  the  original  record." 

Section  3049,  R.  S.  - o«,  1929,  reads  as 

follows : 
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"Where  any  such  Instrument  Is 
acknowledged  or  proved,  certi- 
fied and  recorded.  In  the 
manner  herein  prescribed,  and 
It  shall  be  shown  to  the  court 
by  the  oath  or  affidavit  of  the 
party  wishing  to  use  the  same, 
or  of  anyone  knowing  the  fact, 
that  such  instrument  is  lost, 
or  not  within  the  power  of  the 
party  wishing  to  use  the  same, 
the  record  thereof,  o*  the  trans- 
cript of  such  record,  certified 
by  the  recorder  under  the  seal 
of  his  office,  may  be  read  In 
evidence,  without  further  proof," 

Section  3050,  R,  S,  Mo,,  1929,  reads  as 

follows  t 


"Neither  the  certificate  of  the 
acknowledgement  nor  the  proof  of 
any  such  instrument  nor  the  record 
nor  the  transcript  of  the  record 
of  such  instrument,  shall  be  con- 
clusive, but  the  same  may  be  re- 
butted," 

Section  3051,  R,  S,  Mo,,  1929,  reads  as 

follows  t 


"If  the  party  contesting  the 
proof  of  any  such  instrument 
shall  make  it  appear  that  such 
proof  was  taken  upon  the  oath 
of  an  incompetent  witness, 
neither  such  instrument  nor  the 
record  thereof  shall  be  received 
in  evidence  until  established  by 
other  competent  proof." 

Section  3057,  R,  S.  1929,  reads  as 

follows i 
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"Copies  of  such  instruments,  or 
of  the  record  of  the  same,  duly 
certified  by  the  recorder  of  the 
county  in  vhich  the  same  may  have 
been  recorded,  shall,  upon  proof 
of  the  loss  or  destruction  of  the 
original  instrument,  be  read  in 
evidence,  with  like  effect  and  on 
the  same  conditions  as  the  ori- 
ginal instrument," 

From  the  first  four  of  the  above  sections 
it  appears  that  the  Legislature  contemplated  the 
production  of  either  the  record,  the  transcript 
of  the  record,  or  a certified  copy  of  any  instru- 
ment which  had  been  recorded  and  subsequently 
lost.  Section  5057,  supra,  however,  makes  it  appear 
that  a copy  of  any  lost  instrument  or  of  the 
record  of  the  same,  either  of  which  must  be  duly 
certified  by  the  Recorder,  shall  be  read  in  evi- 
dence without  the  production  of  the  original  re- 
cord in  your  office.  It  would  appear,  therefore, 
that  as  a practical  matter,  an  application  for  a 
subpoena  duces  tecum  requesting  you  to  produce 
your  original  records,  should  be  refused  by  the 
judge  before  whom  the  application  is  made,  if  a 
certified  copy  can  be  obtained. 

In  this  connection,  the  case  of  State  ex 
rel  Miller  v.  O’Malley,  342  Mo,  1.  c.  646,  states: 

"It  may  be  conceded  further  that 
the  court's  action  in  issuing  or 
denying  a subpoena  duces  tecum  is 
discretionary  or  judicial,  as  op- 
posed to  ministerial.  For  the 
court  must  pass  upon:  the  relevancy 
and  materiality  of  the  evidence  sought 
to  be  brought  in,  ******;  and 
the  hardships  entailed  in  producing 
itj  * * * * and,  of  course,  the  legal 
question  whether  it  1b  subject  to 
subpoena," 
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It  is  our  opinion  that  whenever 
you  are  served  with  a subpoena  duces  tecum 
requiring  you  to  appear  with  the  originals 
of  certain  records,  you  must  do  so,  but  as  a 
practical  suggestion,  it  would  appear  that 
a conference  with  your  Circuit  Jtidge,  and  the 
production  of  this  opinion,  would  result  in 
his  refusing  applications  for  the  production 
of  your  original  records  in  the  future • 

Respectfully  submitted. 


ROBERT  L.  HYDER, 

Assistant  Attorney  General. 

APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


rlh/rv 


PUBLIC  LANDS: 

UNITED  STATES  GOVERNMENT : 


State  laws  respecting  federally 
owned  lands  are  junior  to  the 
federal  laws  thereover. 


June  17th,  1939, 


Hon.  R.  S.  L.  Marrs, 

Secretary  of  the  Senate, 
Jefferson  City,  Missouri. 

Dear  Sir* 


We  acknowledge  receipt  of  yo  r recent  letter  with 
an  enclosure  of  a certified  copy  of  Senate  Resolution  No.  71, 
which  letter  and  resolution  are  as  follows: 


"I  have  the  honor  to  inform  you  that 
Senate  Resolution  No.  71  was  offered 
into  and  adopted  by  the  Senate  of  the 
60th  General  Assembly  on  June  7,  1939, 
certified  copy  of  which  I am  enclosing 
herewith." 

SENATE  RESOLUTION  NO.  71. 

"Whereas,  Article  6,  Chapter  88,  Revised 
Statutes  of  Missouri,  1029  provides,  under 
certain  conditions  of  local  option  for  an 
open  ran  e for  stock,  and 

"Whereas,  Certain  counties  in  this  state 
in  accord  with  the  Laws  of  Missouri  do 
make  the  use  of  open  range  lawful  and 
require  the  owner  in  such  territory  to 
maintain  a lawful  fence,  and 

" '..here as.  If  such  lawful  fence  be  not 
maintained  by  the  owner  of  the  land 
stock  have  the  right  of  access  to  such 
land,  and 
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"Whereas,  The  Government  of  the  United 
States  by  permission  of  the  State  of  Mis- 
souri has  been  permitted  to  acquire  by 
gift  or  purchase  lands  for  forestry  and 
other  purposes,  and 

"Whereas,  Part  of  such  land  so  pur- 
chased by  the  government  of  the  United 
States  lies  within  the  region  of  open 
range;  therefore,  be  it 

"Resolved,  that  the  Attorney  General  is 
hereby  requested  to  advise  the  General 
Assembly  of  Missouri  whether  the  Govern- 
ment of  the  United  States  may  deny  access 
to  its  lands  in  counties  of  open  range  if 
the  said  lands  be  not  enclosed  by  a law- 
ful fence;  and,  be  it  further 

"Resolved,  That  upon  the  adoption  of  this 
resolution  that  the  Secretary  of  the  Senate 
is  directed  to  certify  it  to  the  Attorney 
General  of  Missouri* 

"State  of  Missouri 
Jefferson  City 
Senate  Chamber 

I,  R*  R*  L*  Ma:rs,  Secretary  of  the  Senate, 
do  hereby  certify  that  the  above  and  fore- 
going Senate  Resolution  was  offered  into  and 
adopted  by  the  Senate  on  the  7th  day  of  June, 
1939,  and  that  the  above  and  foregoing  is 
a full,  true  and  complete  copy  of  said  Senate 
Resolution  as  fully  as  the  same  is  on  file 
and  appears  of  record  in  my  office* 
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In  testimony  whereof,  I have  hereunto  set 
my  hand  at  my  office  in  Jefferson  City. 
Missouri,  this  7th  day  of  June,  A.  1). 
1939. 


R.  £•  L.  KARL'S, 

Secretary  of  the  Senate • " 

The  Constitution  of  the  United  States,  Section  3 
of  Article  4 thereof,  at  pa  e 28  in  the  Revised  Statutes 
of  Missouri,  1929,  in  part  states t 

"The  Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to 
the  United  States;  *****  *.* 

The  Supreme  Court  of  the  United  States  has,  on 
several  occasions,  held  that  the  property  owned  by  the 
United  States  is  subject  to  the  power  and  Government  of 
the  United  States  superior  to  that  of  all  else.  In  Gibson 
against  Chouteau,  80  U.S.  92,  13  Wall.  l.c.  99,  the  Court 
a&ids 


"With  respect  to  the  public  domain, 
the  Constitution  vests  in  Congress 
the  power  of  disposition  and  of  mak- 
ing all  needful  rules  and  regulations. 

That  power  is  subject  to  no  limita- 
tions." 

In  United  States  v.  Grimaud,  220  U.S.  506,  55  L.  Ed. 

563,  see  also  Light  v.  United  States  220  U.S.  525,  55  L.  Ed.  570, 
the  constitutionality  of  the  laws  is  sustained  bv  which  Congress 
delegated  to  the  Secretary  of  the  Interior  power  to  make  rules 
as  to  grafting  public  lands  and  to  charge  therefor.  At  page 
569,  the  court  saidt 
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"It  is  true  that  there  is  no  act 
of  Congress  which,  in  express  terms, 
declares  that  it  shall  be  unlawful 
to  grase  sheep  on  a forest  reserve. 

But  the  statutes  from  which  we  have 
quoted  declare  that  the  privilege 
of  using  reserves  for  'all  proper 
and  lawful  purposes'  is  subject  to 
the  proviso  that  the  person  so  us- 
ing them  shall  comply  'with  the 
rules  and  r egulations  covering  said 
forest  reservation. ' The  same  act 
makes  it  an  offense  to  violate  those 
regulations}  that  is,  to  use  them 
otherwise  than  in  accordance  with  the 
rules  established  by  the  Secretary. 

Thus  the  implied  license  under  which 
the  United  States  had  suffered  its 
public  domain  to  be  used  as  a pasture 
for  sheep  and  cattle,  mentioned  in 
Buford  v.  Houtz,  133  S.  326,  33  L« 

Ed.  620,  10  Sup.  Ct.  Rep.  305,  was  cur- 
tailed and  qualified  by  Congress,  to 
the  extent  that  such  privilege  should 
not  be  exercised  in  contravention  of 
the  rules  and  regukfcions . Wilcox  v. 

Jackson,  13  Pet.  513,  10  L*  Ed.  271." 

In  Buford  v.  H^utz,  133  U.  S.  321,  33  L.  Ed.  618 
(1889),  Plaintiff  sought  to  enjoin  defendant  from  pasturing 
plaintiff's  land  on  the  theory  that  plaintiff  owned  alternate 
sections  and  the  Government  owned  the  others,  and  that  the 
Defenciant,  in  pasturing  that  part  owned  by  the  Government, 
would  pasture  that  part  owned  by  the  plaintiff.  The  court 
denied  an  injunction  and  held  that  plaintiff  had  no  authority 
without  fencing  his  own  lands  to  prevent  defendant's  sheep 
from  grazing  thereon.  Speaking  of  the  public  lands,  the  court 
said  at  page  620 t 
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"Y/e  are  of  the  opinion  that  there  la 
an  implied  license,  growing  out  of 
the  custom  of  nearly  a hundred  years, 
that  the  public  lands  of  the  United 
States,  especially  those  in  which  the 
native  grasses  are  adapted  to  the 
growth  and  fattening  of  domestic 
animals,  shall  be  free  to  the  people 
' who  seek  to  use  them,  where  they  are 
left  open  and  uninclosed,  and  no  act 
of  government  forbids  this  use*  For 
many  years  past  a very  large  propor- 
tion of  the  beef  which  has  been  used 
by  the  people  of  the  United  States  is 
the  meat  of  cattle  thus  raised  upon 
the  public  lands  without  charge,  without 
let  or  hindrance  or  obstruction*  The 
government  of  the  United  States  in  all 
its  branches  has  known  of  this  use,  has 
never  forbidden  it  nor  taken  any  steps 
to  arrest  it.  No  doubt  it  may  be  safely 
stated  that  this  has  been  done  with  the 
consent  of  all  branches  of  the  govern- 
ment, and,  as  we  shall  attempt  to  show, 
with  its  direct  encourarement • 

"The  whole  system  of  the  control  of 
the  public  lands  of  the  United  Statec 
as  it  has  been  conducted  by  the  govern- 
ment, under  Acts  of  Congress,  shows  a 
liberality  in  regard  to  their  use  which 
has  been  uniform  and  remarkable*  They  have 
always  been  open  to  sale  at  very  cheap 
prices*  Laws  have  been  enacted  authori- 
sing persona  to  settle  upon  them,  and  to 
cultivate  them,  before  they  acquire  any 
title  to  them*  While  in  the  lnciplency 
of  the  settlement  of  these  lands  by  persons 
entering  upon  them,  the  permission  to  do  so  was 
a tacit  one,  the  exercise  of  this  permis- 
sion became  so  important  that  Congress,  by 
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a system  of  laws  called  .the  Pre-emption 
Laws,  recognized  this  right  so  far 
as  to  confer  a priority  of  the  right 
of  purchase  on  the  persons  who  settled 
upon  and  cultivated  any  part  of  this 
public  domain.  i>uring  the  time  that 
the  settler  was  perfecting  his  title, 
by  making  the  improvement s which  the 
Statute  required,  and  paying,  by  Install- 
ments or  otherwise,  the  money  neces- 
sary to  purchase  it,  both  he  and  all 
other  persons  who  desire  to  do  so  had 
full  liberty  to  graze  their  stock  upon 
the  passes  of  the  prairies  and  upon 
other  nutritious  substances  found  upon 
the  soil. 

"The  value  of  this  privilege  grew  as 
the  population  Increased,  and  It  be- 
came a custom  for  persons  to  make  a 
business  or  pursuit  of  gathering  herds 
of  cattle  or  sheep  and  raising  them  and 
fattening  them  for  market  upon  these 
un inclosed  lands  of  the  government  of 
the  United  States.  Of  course  the  in- 
stances became  numerous  in  which  persons 
purchasing  land  from  the  United  States 
put  only  a small  part  of  it  In  cultiva- 
tion, and  permitted  the  balance  to 
remain  uninclosed  and  in  no  way  separated 
from  the  lands  twned  by  the  United 
States.  All  the  neighbors  who  had  set- 
tled near  one  of  these  prairies  or  on 
it,  and  all  the  people  who  had  cattle 
that  they  wished  to  grase  upon  the  pub- 
lic lands,  permitted  them  to  run  at 
lprge  over  the  whole  region,  fattening 
upon  the  public  lands  of  the  United 
States  and  upon  the  unlnclosed  lands  of 
the  private  Individual  without  let  or 
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hindrance*  The  owner  of  a piece  of 
land,  who  had  built  a house  or  In- 
closed twenty  or  forty  acres  of  It,  had 
the  benefit  of  $hie  universal  custom, 
as  well  as  the  party  who  owned  no  land, 
Everybody  used  the  open  uninclosed 
country  which  produced  nutritious  grass- 
es as  a public  common  on  which  their 
horses,  cattle,  hogs  and  sheep  could 
run  and  grace*  N 

"It  has  never  been  understood  that  in 
those  regions  and  in  this  country,  in 
the  progress  of  its  settlement,  the 
principle  prevailed  that  a man  was 
bound  to  keep  his  cattle  confined  within 
his  own  grounds  or  else  would  be  liable 
for  their  trespasses  upon  the  unlnclosed 
grounds  of  his  neighbors*  Such  a prin- 
ciple was  ill  adapted  to  the  nature  and 
condition  of  the  country  at  that  time* 
Owing  to  the  searcity  of  means  for  in- 
closing lands,  and  the  great  value  of 
the  use  of  the  public  domain  for  pas- 
turage, it  was  ne\er  adopted  or  recog- 
nized aa  the  law  of  the  country,  except 
as  it  might  refer  to  animals  known  to  be 
dangerous  and  permitted  to  go  where 
their  dangerous  character  might  produce 
evil  results*  Indeed,  it  is  only  within 
a few  years  past,  as  the  country  has  been 
settled  and  become  highly  cultivated, 
all  the  land  nearly  being  so  used  by 
its  owners  or  by  their  tenants,  that 
the  question  of  compelling  the  owner 
of  cattle  to  keep  them  confined  has 
been  the  subject  of  agitation* 

"Nearly  all  the  States  in  early  days 
had  wat  was  called  the  Fence  Law,  e 
lew  by  which  a kind  of  fence,  suffi- 
cient in  a general  way  to  protect  the 
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cultivated  ground  from  cattle  and 
other  dome* tic  animals  which  were  per- 
mitted to  run  at  large  was  prescribed* 

The  character  of  this  fence  in  most  of 
the  Statutes  was  laid  down  with  great 
particularity,  and  unless  it  was  in 
strict  conformity  to  the  Statute  there 
was  no  liability  on  the  part  of  the  own- 
er of  cattle  if  they  invaded  the  in- 
closure of  a party  and  inflicted  injury  on 
him*  If  the  owner  bf  the  inclosed  'grbund  had 
his  fence  constructed  in  accordance  with 
the  requirements  of  the  Statute,  the 
law  presumed  then  that  an  animal  which 
invaded  this  inclosure  was  what  was 
walled  a breachy  animal,  was  not  such 
animal  as  should  be  permitted  to  go  at 
large,  and  the  owner  was  liable  for  the 
damages  done  by  him*  Otherwise  the 
right  of  the  owner  of  all  domestic 
animals  to  permit  them  to  run  at  large, 
without  responsibility  for  their  getting 
upon  the  lands  of  his  neighbor,  was  con- 
ceded* 

"The  Territory  of  Utah  has  now,  and  has 
always  had,  a similar  statute,  section 
2234  of  the  Compiled  Laws  of  Utah*  It 
is  now  a matter  of  occasional  legisla- 
tion in  the  States  which  have  been  creat- 
ed out  of  this  public  domain,  to  permit 
certain  counties,  or  parts  of  the  State, 
or  the  whole  of  the  State,  by  a vote  of 
the  people  within  auch  subdivisions,  to 
determine  whether  cattle  shall  longer  be 
permitted  to  rim  at  large  and  the  owners 
of  the  soil  compelled  to  rely  upon  their 
fences  for  protection,  or  whether  the 
cattle-owner  shall  keep  them  confined, 
and  in  that  manner  protect  his  neighbor 
without  the  necessity  on  the  part  of  the 
latter  of  relying  upon  fences  which  he 
may  make  for  such  protection* 
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"Whatever  policy  may  be  the  result 
of  this  current  agitation  can  have 
no  effect  upon  the  present  case,  as 
the  lav  of  Utah  and  Its  customs  In 
this  regard  remain  such  as  ve  have 
described  It  to  be  In  the  general 
region  of  the  northwest,  and  the 
privileges  accorded  by  the  United 
States  for  grazing  upon  her  public 
lands  are  subject  alone  to  their 
control." 

In  Light  v.  United  States,  220  U.  S.525,  55  L<Ed.  570 
the  Supreme  Court  considered  the  authority  of  the  uni tea 
States  Government  over  public  lands  and  held  that  the  Federal 
Government  was  entitled  to  Injunctive  relief  against  the 
grazing  of  the  public  lands  contrary  to  the  regulations  pro- 
mulgated by  the  Secretary  of  the  Interior.  In  that  case  It 
was  contended,  among  other  things,  by  the  adverse  party  that 
the  United  States  was  subject  to  the  municipal  laws  of  the 
State  of  Colorado  relating  to  fences.  At  page  571  the  court 
defelned  the  position  of  the  defendant  as  follows t 

"The  defendant  appealed  and  assigned 
that  the  decree  against  him  was  erroneous; 
that  the  public  lands  are  held  In  true  t 
for  the  people  of  the  several  states,  and  the 
proclamation  creating  reserve  without 
the  consent  of  the  sfcte  of  Colorado  Is 
contrary  to  and  In  violation  of  said  trust; 
that  the  decree  Is  void  because  It,  In 
effect,  holds  that  the  United  States  Is 
exempt  from  the  municipal  laws  of  the 
State  of  Colorado  relating  to  fences; 
that  the  statute  conferring  upon  the  said 
Secretary  of  Agriculture  the  power  to 
make  rules  and  regulations  was  an  uncon- 
stitutional delegation  of  authority  to  him. 
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and  the  rule  a and  regulationa  there- 
fore void)  and  that  the  rulea  mentioned 
in  the  bill  are  unreaaanable,  do  not 
tend  to  inaure  the  object  of  foreat 
reservation,  and  conatitute  an  uncon- 
atitutional  interference  by  the  govern- 
ment of  the  United  Statea  with  fence 
and  other  atatutea  of  the  at ate  of 
Colorado,  enacted  through  the  exercise 
of  the  police  power  of  the  state*" 

At  page  673,  the  court,  in  holding  in  favor  of  the  united 

Statea,  aaidt 

"The  defendant  was  enjoined  from  paat tir- 
ing hie  cattle  on  the  Holy  Croea  Foreat 
Reaerve,  because  he  had  refused  to  comply 
with  the  regulationa  adopted  by  the  Secre- 
tary of  Agriculture,  under  the  authority 
conferred  by  the  act  of  June  4,  1897  (30 
St at*  35,  Chap*  2),  to  make  rules  and 
regulations  as  to  the  use,  occupancy,  and 
preservation  of  forests*  The  validity  of  the 
rule  ia  attacked  on  the  ground  that  Con- 
gress could  not  delegate  to  the  Secretary 
legislative  power*  e need  not  discuss  that 
question,  in  view  of  the  opinion  in  United 
Statea  v*  Orimaud  (Just  decided),  220*  U*S* 

506,  ante,  563,  31  Sup«Ct*Rep*  480* 

"The  bill  alleged,  and  there  was  evidence 
to  support  the  finding,  that  the  defendant, 
with  the  expectation  and  intention  that 
they  would  do  so,  turned  his  eattle  out 
at  a time  and  place  which  made  it  certain 
that  they  would  leave  the  open  public  lands 
and  go  at  once  to  the  reaerve  where  there 
waa  good  water  and  pasturage*  When  noti- 
fied to  remove  the  cattle,  he  declined  to 
do  ao,  and  threatened  to  resist  if  they 
should  be  driven  off  by  a forrest  officer* 
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He  justified  his  position  on  the 
ground  that  the  statute  of  Colorado 
presided  that  a land-owner  could  not 
recover  damages  for  trespass  by  ani- 
mals unless  the  property  was  inclosed 
with  a fence  of  designated  sise  and 
material.  Regardless  of  any  conflict 
in  the  testimony,  the  defendant  claims 
that  unless  the  government  put  a fence 
around  the  reserve,  it  had  no  remedy, 
either  at  law  or  in  equity,  nor  could 
he  be  required  to  prevent  his  cattle 
straying  upon  the  reserve  from  the  open 
public  land  on  which  he  had  a right  to 
turn  them  loose. 

"At  common  law  the  owner  was  required 
to  confine  his  live  stock,  or  else  was 
held  liable  for  any  damage  done  by  them 
upon  the  land  of  third  persons.  That 
law  was  not  adapted  to  the  situation  of 
those  states  where  there  were  great 
plains  and  vest  tracts  of  uninclosed 
lands , suitable  for  pasture.  And  so, 
without  passing  a statute,  or  taking  . 
any  affirmative  action  on  the  subject, 
the  United  States  suffered  its  public 
domain  to  be  used  for  such  purposes. 

There  thus  grew  up  a sort  of  implied 
license  that  these  lands,  thus  left 
open,  might  be  used  so  long  as  the 
government  did  not  cancel  its  tacit  con- 
sent, Buford  v.  Hout,  133  U.  S,  326,  33 
L.  Ed,  620,  10  Skup.  Ct,  Rep,  306,  Its 
failure  to  object,  however,  did  not 
confer  any  vested  right  on  the  complain- 
ant, nor  did  it  deprive  the  United  States 
ofthe  power  of  recalling  any  implied  li- 
cense under  which  the  land  had  been  used 
for  private  purposes.  Steele  V.  Ttoited 
States,  113  U.  S,  130,  28  L.  Ed.  952,  5 
Sup.  Ct,  Rep,  306;  Wilcox  v.  Jackson,  13 
Pet.  613,  10  L.  Ed.  271. 
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"It  Is  contended,  however,  that  Congress 
cannot  constitutionally  withdraw  large 
bodies  of  land  from  settlement  without 
the  consent  of  the  state  where  it  is  lo- 
cated; and  it  is  then  argued  that  the 
act  of  1891  (26  Stat.  at  L.  1103,  chap, 

661,  U.  S.  Comp.  Stat.  1901,  1537), 

providing  for  the  establishment  of  re- 
servations, was  void,  so  that  what  is 
nominally  a reserve  is,  in  law,  to  be 
treated  as  open  and  uninclosed  land,  as 
to  which  there  still  exists  the  implied 
license  that  it  may  be  vised  for  grazing 
purposes. 

"But  'the  nation  is  an  owner,  ad  has 
made  Congress  the  principal  agent  to  dis- 
pose of  its  property  • • • • Congress  is 
the  body  to  which  is  given  the  power  to 
determine  the  conditions  upon  which  the 
public  lands  shall  be  disposed  of.'  Butte 
City  tfater  Co.  v.  Baker,  196  U.  S.  126, 

49  L.  id.  412,  25  Sup.  Ct.  Rep.  211. 

'The  government  has,  with  respect  to  its 
own  lands,  the  rights  of  an  ordinary  pi  o- 
prletor  to  maintain  its  possession  and  to 
prosecute  trespassers.  It  may  deal  with 
such  lands  precisely  as  a private  indivi- 
dual may  deal  with  his  farming  property. 

It  may  sell  or  withhold  them  from  sale.' 
Camfleld  v.  united  Spates,  167  U.  S.  524, 

42  L.  Ed.  26#,  17  Sup.  Ct.  Rep.  864.  And 
if  it  may  withhold  from  sale  and  settle- 
ment, it  may  also,  as  an  owner,  object  to 
its  property  being  used  for  grazing  pur- 
poses, for  'the  government  is  charged  with 
the  duty  and  clothed  with  the  power  to  pro- 
tect the  public  domain  from  trespass  and 
unlawful  appropriation. ' United  States  v. 
Beebe,  127  U.  S.  342,  32  L.  Ed.  123,  8 
Sup . C t . hep . 1083 . 
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"The  Uhited  States  can  prohibit  abso- 
lutely or  fix  the  terms  on  which  Its 
property  may  be  used.  As  It  can  with- 
hold or  reserve  the  land.  It  can  do  so 
Indefinitely.  Stearns  v.  Minnesota, 

179  U.  S.  243,  45  L.  Bd.  173,  21  Sup. 

Ct.  Rep.  73.  It  is  true  that  the  »Uhited 
States  do  not  and  cannot  hold  property 
as  a monarch  may,  for  private  or  personal 
puiposes.*  VanBocklln  v.  Anderson  (Van 
Bocklln  v.  Tennessee),  117  U.  S.  158,  29 
L.  Ed.  847,  8.  Sup.  ^t.  Rep.  070.  but  that 
does  not  lead  to  the  conclusion  that  It 
Is  without  the  rights  Incident  tt  owner- 
ship , for  the  Constitution  declares.  Sect. 
3,  Art.  4,  that  * Congress  shall  have  power 
to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory 
or  the  property  belonging  to  the  United 
States. * *The  full  scope  of  this  para- 
graph has  never  been  definitely  settled. 
Primarily,  at  least.  It  is  a grant  of 
power  to  the  united  States  of  control 
over  Its  property.*  Ktcsas  v.  Colorado, 
206  U.  S.  89,  51  L.  Ed.  971,  27  Sup.  Ct. 
Rep.  655. 

"fAll  the  public  lands  of  the  nation  are 
held  in  trust  for  the  people  of  the  whole 
country. T Ikilted  States  v.  Trinidad  Coal 
& Coking  Co.  137  U.  S.  160,  34  L,  Bd.  640, 
11  Sup.  Ct.  Rep.  57.  And  it  Is  not  for 
the  courts  to  say  how  that  trust  shall  be 
administered.  That  is  for  Congress  to  de- 
termine. The  courts  oannot  compel  It  to 
set  aside  the  lands  for  settlement,  or  to 
suffer  them  to  be  used  for  agricultural  or 
^Taxing  purposes,  nor  interfere  when,  in 
the  exercise  of  Its  discretion.  Congress 
establishes  a forest  reserve  for  what  it 
decides  to  be  national  and  public  purposes. 
In  the  same  way  and  in  the  exercise  of  the 
trust  it  may  disestablish  a reserve,  and 
devote  the  property  to  some  other  national 
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and  public  purpose.  These  are  rights 
incident  to  proprietorship,  to  say 
nothing  of  the  power  of  the  United 
States  as  a sovereign  over  the  pro-  ' 

perty  belonging  to  &t.  Even  a private 
owner  would  be  entitled  to  protection 
against  wilful  trespasses,  and  statutes 
providing  that  damage  done  by  animals 
can  not  be  recovered,  unless  the  land 
had  been  inclosed  with  a fence  of  the 
sise  and  material  required,  do  not  give 
permission  to  the  owner  of  oattle  to 
use  his  neighbor ’a  land  as  a pasture. 

They  are  intended  to  condone  trespasses 
by  straying  cattle j they  have  no  applica- 
tion to  cases  where  they  are  driven 
upon  unfenced  land  in  order  that  they 
may  feed  there.  Lazarus  v.  Phelps,  152 
U*  S«  51,  38  L.  fid.  o63,  14  Sup.  Ct. 

Rep.  477;  Konroe  v.  Cannon,  24  Mont. 

324,  81  Am.  St.  Rep.  439,  61  Pac.  863; 

St.  Louis  Cattle  Co.  v.  Vaught,  1 Tex. 

Civ.  App.  388,  20  S.  -.  855;  Union  P. 

R.  Co.  v.  Rollins,  5 Kan.  176. 

"Fence  laws  do  not  authorise  wanton 
and  wilful  trespass,  nor  do  they  afford 
immunity  to  those  who,  in  disregard  of 
property  rights,  turn  losse  their  cattle 
under  circumstances  showing  that  they 
were  intended  to  graze  upon  the  lands  of 
another. 

■This  the  defendant  did,  under  circum- 
stances equivalent  to  driving  his 
cattle  upon  the  forest  reserve.  He 
could  have  obtained  a permit  for  reasona.  le 
pasturage.  He  not  only , declined  to  apply 
for  such  license,  but  there  is  evidence 
that  he  threatened  to  resist  the  efforts 
to  have  his  cattle  removed  from  the  re- 
serve, and  in  his  answer  he-  declares  that 
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he  will  continue  to  turn  out  hie 
cattle,  and  contends  that  if  they  go 
upon  the  r e serve  the  government  has 
no  rememdy  at  law  or  in  equity*  This 
claim  answers  Itself* 

"It  appears  that  the  defendant  turned 
out  his  cattle  under  circumstances  which 
showed  that  he  expected  and  Intended 
that  they  would  go  upon  the  reserve  to 
grase  thereon*  Uhder  the  f acts,  the 
court  properly  granted  an  injunction*" 


In  Golconda  Cattle  Co*  v*  United  States,  201  F*  281 
(1912),  the  Court  held  that  the  cattle  Company  had  no  authority 
to  build  a fence  enclosing  its  land  along  with  Government  land, 
so  the  Government  could  not  be  reached  by  others,  and  this, 
notwithstanding,  the  fence  built,  was  all  on  the  land  owned 
by  the  Cattle  Company*  At  page  288,  the  court  said: 


"We  are  not  at  all  unmindful  of  the 
general  right  of  an  owner  of  a tract 
of  land  to  build  a fence  thereon.  It 
is  fundamental  that  the  rights  of  indi- 
vidual proprietorship  which  carry  with 
them  right  to  inclose  or  fence  one's 
own  land  must  be  carefully  guarded; 
but  at  the  same  time,  as  was  1*  Id  by 
the  Supreme  Court  in  Camfield  v*  United 
States,  supra,  the  rights  of  the  govern- 
ment In  Its  proprie tor ship  of  the  pub- 
lic domain  do  not  e; 1st  by  the  sufferance 
of  individual  owners.  It  has  a power  over 
its  own  property  analogous  to  the  police 
power  of  the  several  states,  arid  the  ex- 
tent to  which  It  may  go  in  the  exercise 
of  such  power  Is  measured  by  the  exigencies 
of  the  particular  case*  Here  the  surround- 
ing Is  in  no  sense  confined  to  the  land  of 
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the  Oolconda  Company*  for*  of  the  total 
37*000  acres  Included*  26*000  acres  are 
public  land.  That  is  to  say*  the  Golconda 
Company*  by  maintaining  miles  of  fence 
along  only  the  outside  of  its  own  11*000 
acres  and  connecting  such  f ences  with 
natural  or  other  barriers*  has  separated 
one  immense  tract  consisting  not  only  of 
11*000  acres  belonging  to  it*  but  also 
of  26*000  acres  of  public  land,  'ihe 
serious  significance  of  the  fu>t  is  even 
more  apparent  when  we  realise  that  vlthin 
the  barriers  there  is  public  land  more 
than  sufficient  to  comprise  162  hocatead 
en tried." 

As  the  basis  for  this  ruling*  the  coufrt  at  page  291  saids 

"It  is  said  that  enforcement  of  the 
decree  of  the  District  Court  may  be 
an  invasion  of  the  constitutional 
rights  of  the  appellant*  in  that  it 
would  constitute  a taking  of  private 
property  for  public  vise.  But  under  the 
doctrine  laid  down  by  the  Suprasw  Court 
in  the  Csmfield  case*  supra*  the 
Uhited  States  has  a clear  right  to 
legislate  for  the  protection  of  the  pub- 
lic lands  and  to  exeroise  what  is  called 
a police  power  to  make  the  protection 
effective*  even  though  there  may  be  some 
Inconvenience  or  slight  damage  to  indi- 
vidual proprietors*  ‘lhere  being  nothing 
in  the  facts  of  this  case  to  take  it  out 
of  this  rule*  we  must  hold  that  no  rights 
of  appellant  have  been  infringed*” 

In  united  States  v*  Brighton  Ranche  Co**  86  F.  218* 
the  court  held  the  Federal  Government  would  be  entitled  to 
a mandatory  injunction  to  regulate  the  fence  from  govern- 
ment land  and  said  that  no  rights  as  against  the  federal 
government  were  acquired  by  those  who  used  the  public  lands* 
but  that  they  were  merely  licensees  and  said) 
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"Something  was  said  In  the  argument 
in  respect  to  the  government  tolerat- 
ing such  occupation  of  its  public 
land,  and  the  anawer  alleges  that  it 
has  been  the  policy  of  the  government 
to  permit  occupation  similar  to  that 
of  the  defendant*  The  case  of  Rector 
v*  Git s on.  111  TJ*  S*  276,  is  cited  in 
support  of  this  viev*  Doubtless  the 
government  has  and  does  tolerate  in  a 
certain  sense  the  occupation  of  the 
public  lands,  and  wherever  such  occu- 
pation is  either  under  the  homestead 
or  pre-emption  act,  or  other  acts, 
with  a view  to  the  purchase  of  the  land, 
the  occupation  may  be  considered  right- 
ful* lut  the  answer  fail**.  to  dis- 
close an  occupation  with  any  such  in- 
tent, and  the  only  occupation  disclosed 
is  one,  not  for  the  purpose  of  subsequent 
purchase,  but  with  the  idea  of  getting 
the  benefit  of  the  land  for  grazing  pur- 
poses* Even  if  the  policy  of  the  govern- 
ment heretofore  had  been  to  tolerate  the 
occupation  and  inclosing  of  tracts  of 
government  land  for  grazing  purposes,  the 
fact  that  an  action  is  now  commenced  to 
put  an  end  to  such  occupation  is  conclu- 
sive that  the  policy  of  the  government 
is  changed,  and  no  rights  are  acquired  against 
the  government  by  a hitherto  unchallenged 
occupation*  So  long  as  the  government  does 
nothing,  an  individual  might,  perhaps, 
net  challenge  the  occupation  by  defendant  j 
but  the  right  of  the  government  to  inter- 
fere, to  challenge  the  occupation,  and  to 
compel  the  defendant  to  desist  from  it, 
is  not  lost  by  mere  delay  in  enforcing  it*" 

In  United  States  v*  Fernard,  et  al*,  202  F*  728, 
the  9th  Circuit  Court  of  Appeals  in  1913  held  that  the 
Federal  Government  was  entitled  to  equitable  relief  and 
damages  for  the  reasonable  value  of  such  public  lands  as  were 
fenced  and  used  by  the  defendant,  and  this,  notwithstanding 
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the  Federal  Government  would  not  have  received  any  rental 
or  Increment  from  the  use  of  said  land  if  they  had  note be an 
ao  uaed  by  the  defendant,  and  the  court  allowed  judgment  for 
Six  Hundred  (£600*00)  Dollars  actual  damage a in  favor  of 
the  united  States  for  such  use.  At  page  731  the  court  aaldt 

"Notwithstanding  that  the  acta  of  the 
appellee  were  deliberately  done  with 
full  knowledge  of  the  statute,  and  were 
continued  in  disregard  of  numerous 
notices  to  abate  the  incloaure,  and  that 
the  value  of  the  use  of  the  inclosed 
public  land  was  the  full  amount  sued  for, 
the  appellees  contend  that  no  damages 
are  recoverable  by  the  government,  for 
the  reason  that  the  public  land  of  the 
United  States  has  not  been  injured  by 
their  acts,  that  they  have  destroyed 
no  government  property,  that  the  general 
public  was  licensed  to  pasture  on  the 
lands,  and  that  others  would  have  used  the 
pasture  on  the  leads  if  the  appellees 
had  not  inclosed  them.  These  reasons 
are  not  sufficient*  It  is  true  there  has 
been  no  destruction  of  government  pro- 
perty by  the  appellees,  as  in  the  case 
of  cutting  and  removing  timber,  or  taking 
turpentine  sap  from  pine  trees  on  govern- 
ment lands)  but  the  appellees,  by  their 
wrongful  act,  have  obtained  the  sole  bene- 
fit of  that  which  belonged  to  the  United 
States,  and  was  of  value,  the  right  to 
the  use  of  which  the  government  might  have 
leased  axsd  thereby  obtained  revenue* 

It  is  no  answer  to  the  claim  of  the  govern- 
ment for  damages  to  say  that  the  govern- 
ment would  not  have  used  the  land  or  de- 
rived any  pecuniary  benefit  therefrom, 
and  that  the  government  had  licensed  the 
public  to  use  it*  The  license  was  a gen- 
eral one,  and  was  for  the  benefit  of  all 
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the  people  who  were  In  a situation  to 
avail  themselves  of  it*  and  it  was  for 
the  public  good,  and  the  fact  that  the 
government  would  have  received  no  money 
consideration  for  the  use  of  the  pasture 
lands  inclosed  by  the  appellees  is  no 
ground  for  saying  that  it  may  not  recover 
damages  measured  by  the  actual  value  of 
that  which  belonged  to  the  United  States, 
and  which  the  appellees  took  without 
authority  of  law.  and  against  the  prohi- 
bition of  the  law*  The  fact  that  a plaintiff 
in  an  action  for  continued  trespass  would 
have  made  no  use  of  the  land  which  the 
defendant  has  wrongfully  used  to  his  ad- 
vantage and  prolit  will  not  prevent  the 
plaintiff  from  recovering  the  actual 
value  of  that  which  had  been  so  used  and 
aoqulred  by  the  defondant*  The  measure 
of  damages  for  an  appropriation  of  land 
by  a continuing  trespass  is  the  worth  of 
the  use  of  the  property." 

Guaechevarria  v • Idaho.  246  U*  S*  343.  62  L*  Ed* 
763.  appears  to  sustain  the  validity  and  effectiveness  of  a 
statute  of  Idaho  which  prohibits  certain  classes  of  stock 
from  being  grazed  on  the  public  lands  owned  by  the  Federal 
Government*  At  page  769  the  court  said: 

"The  Idaho  statute  makes  no  attempt 
to  grant  a right  to  use  public  lands* 

McGinnis  v*  Friedman.  2 Idaho.  393.  17 
Pac*  635*  The  state,  acting  in  the 
exercise  of  its  police  power,  merely 
excludes  sheep  from  certain  feanges  un- 
der certain  circumstances*  Like  the 
forcible  Entry  and  Detainer  Act  of 
r.aahington.  which  was  held  in  Denee  v* 

Ridpath  (decided  March  4.  1916)  (246 
U*  S*  206.  ante.  669.  38  Sup*  Ct*  Rep* 

226)  not  to  oonflict  with  the  Homestead 
Laws,  the  Idaho  Statute  was  enacted 
primarily  to  prevent  breaches  of  peace* 
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The  incidental  protection  which  it 
thereby  affords  to  cattle  owners  does 
not  purport  to  secure  to  any  of  them, 
or  to  cattle  owners  collectively,  ’the 
exclusive  use  and  occupancy  of  any  part 
of  the  public  lands  * * For  every  range 
from  which  sheep  are  excluded  remains 
open  not  only  to  all  cattle,  but  also 
to  horses,  of  which  there  are  many  in 
Idaho*  ‘Ahis  exclusion  of  sheep  owners 
under  certain  circumstances  does  not 
Interfere  with  any  rights  of  a citizen 
of  the  United  States*  Congress  has 
not  conferred  upon  citizens  the  right 
to  graze  stock  upon  the  public  lands* 

The  government  has  merely  suffered  the 
lands  to  be  so  used*  Buford  v*  Routs, 

153  U.  S*  320,  326,  33  L.  Ed.  618,  620, 

10  Sup*  Ct*  Hep*  305*  It  is  because 
the  citizen  possesses  no  such  right  that 
it  was  held  by  this  cotart  that  the  Se- 
cretary of  Agriculture  might,  in  the 
exercise  of  his  general  power  to  regu- 
late forest  reserves,  exclude  sheep 
and  cattle  therefrom.  United  States  v* 

Grimaud,  220  U.  S.  506,  55  L*  Ed. 563, 

31  Sup.  Ct*  Hep*  480 j Light  v.  United 
States,  220  U.  S.  623,  55  L.  Ed.  570, 

31  Sup*  Ct*  Rep*  485** 

The  same  principle  upheld  in  the  Idaho  case  last  above 
was  applied  in  1930  by  the  Circuit  Court  of  Appeals  for  the 
9th  district  in  the  case  of  Lamoreaux  v.  Kinney,  41  Fed*  (2) 
p*  30,  where  the  court,  at  page  31,  saidt 


j 
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"There  la  an  implied  license  that  the 
public  lands  of  the  United  States, 
especially  those  In  which  the  native 
graises  are  adapted  to  the  grovth  and 
fattening  of  domestic  animals,  shall 
be  free  to  the  people  who  seek  to  use 
them,  when  they  are  left  open  and  un- 
enclosed and  no  act  of  the  government 
forbids  their  use)  Buford  v.  Bouts, 

133  U.  S.  320,  10  S.  Ct.  305,  33  L.  Ed. 

618;  and  any  unlawful  interference  with 
thi t right  is  an  offense  against  the 
United  States.  KcRelvey  v.  United 
Stales,  260  U.  S.  353,  43  S.  Ct.  132, 

67  L.  Ed.  301.  But  the  right  thus  con- 
ferred is  subject  to  regulation  by  the 
state  or  territory  in  which  the  publlo 
land  lies." 

The  statutes  referred  to  in  Senate  Resolution  No.  71 
appear  to  be  similar  to  those  of  the  State  of  Idaho  considered 
by  the  Supreme  Court  of  the  United  States.  In  the  Idaho  Case 
above  referred  to  it  will  be  observed  that  the  statute  of 
Missouri  under  consideration,  (Section  12797,  R.  S.  Mo.  192^) 
is  directed  towards  prohibiting  a person  who  owns  stock  from 
permitting  them  to  run  outside  of  their  own  land.  The  Inquiry 
does  not  seem  to  contemplate  that  the  yederal  Government  would 
turn  its  cattle  on  the  public  lands  owned  by  the  Federal 
Government,  but  is  rather  directed  toward  the  question  of 
whether  the  Federal  Government  without  erecting  a fence  around 
its  own  lands  may  prevent  the  stock  owned  by  other  people  from 
gracing  on  said  lands.  By  the  above  observations  it  is  indi- 
cated that  the  Federal  Constitution  places  the  power  in  Con- 
gress to  make  all  rules  and  regulations  that  may  be  appropriate 
with  reference  to  the  control  of  the  public  lands  that  the  Con- 
gress may  constitutionally  delegate  to  the  Secretary  of  the  In- 
terior the  power  to  make  such  rules.  The  Federal  Government 
is  sovereign  with  reference  to  the  Government  of  the  lands  owned 
by  the  Federal  Government,  and  where  there  may  be  conflict 
between  the  control  if  attempted  to  be  exercised  b}  the  federal 
Government  and  that  of  the  State  Government,  the  authority  of 
the  federal  government  over  the  fed  rally  owned  lands,  is  supreme 
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The  Federal  Government,  although  having  the  authority  to 
prevent  the  gracing  by  the  public  of  Its  lands,  has  not  al- 
ways aeen  fit  to  exercise  that  authority*  On  the  contrary. 

In  the  earlier  days  of  the  Nation,  the  dispostiton  of  the 
federal  Government  was  to  encourage  the  use  of  the  federally 
owned  lands  by  the  public  In  order  that  the  Federal  Govern- 
ment Indirectly  be  benefltted  because  Its  citlcens  raised 
the  cattle  that  supplied  the  meat  for  the  Nation*  In  more 
recent  times  the  Federal  Government,  through  Congress,  has 
enacted  laws  by  which  the  gracing  of  Its  lands  Is  restricted* 

fte  have  not  found  a case  holding  that  the  Congress 
did  not  have  that  authority*  On  the  contrary,  the  cases 
appear  to  hold  that  the  public  merely  vises  or  graces  the 
public  federally  owned  lands  under  the  permission  of  the 
Federal  Government  and  acquires  no  rights  thereto*  By  so 
doing,  the  nearest  approach  to  authority  of  the  state  laws 
over  the  federally  owned  lands  we  find  is  Illustrated  In 
the  Lemoreaux  Case,  above  referred  to,  and  also  the  Idaho 
Case*  Those  cases  do  not  seek  to  comer  authority  on  the 
Individuals  in  opposition  to  the  dominion  and  government 
of  the  lands,  by  the  Federal  Government,  but  they  merely 
hold  that  insofar  as  the  Feceral  Government  does  not  exer- 
cise its  authority  to  prevent  entirely  the  pasturing  of  the 
federally  owned  lands,  the  state,  within  whose  borders  such 
lands  are  situate,  may  pass  laws  providing  that  certain 
classes  of  stock  privately  owned  within  the  state  may  not 
be  given  equal  rights  with  certain  other  classes  of  stock 
and  the  pasturing  thereof  on  the  public  lands* 


CONCLUSION* 


It  is  our  opinion  that  the  Government  of  the  United 
States  may,  by  the  enactment  of  legislation  as  If  and  when 
it  sees  fit  to  do  so,  deny  access  of  stock  to  its  lands  which 
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are  situate  in  the  State  of  Missouri,  and  this  is  true, 
notwithstanding  Federal  Government  Lands  are  not  inclosed 
by  lawful  fences. 


Very  truly  yours. 


DRAKE  WATSON, 

Assistant  Attorney  General, 

APPROVED* 


t:t.  KYtoh 

(Acting)  Attorney  General, 
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COUNTY:  liable  for  hospital  expense  of  person 

committed  to  Missouri  Training  School. 


June  20 , 1939 


Mr.  J.  E.  Matthews,  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Matthews i 

We  are  in  receipt  of  your  letter  of  June  16th, 
together  with  attached  correspondence.  Your  letter  is 
as  follows! 

"Attached  1b  a copy  of  a letter  from 
Mr.  R.  E.  Stone,  Superintendent  of 
the  Missouri  Training  School  for  Boys, 
Boonvllle,  a copy  of  Mr.  Stone's  let- 
ter to  Mrs.  Vernle  Goff  Bryson,  who 
is  evidently  a Juvenile  Officer  in 
Jasper  County,  ana  a copy  of  Mrs.  Bry- 
son* s letter  to  Mr.  Stone,  relative  to 
the  case  of  Inmate  Lawson  Fanning,  an 
inmate  at  the  Missouri  Training  School 
recently  received  from  Jasper  County, 
who  had  a fractured  leg  when  he  was  re- 
ceived at  the  Institution. 

I am  sending  copies  of  these  letters  and 
I think  they  fully  explain  the  apprehen- 
sion, injury  received  by  this  boy  and  how 
it  was  handled,  however,  the  question  is 
whether  or  not  the  cost  of  hospitalisation 
and  medical  services  required  on  this  boy's 
leg  should  be  borne  by  the  Missouri  Train- 
ing School  or  by  Jasper  County. 

We  have  authorized  our  Superintendent  to 
give  this  boy  all  of  the  medical  attention 
necessary  since  the  Institution  received 
him  in  this  condition,  however,  we  be- 
lieve the  cost  should  be  borne  by  Jasper 
County  and  would  appreciate  receiving  an 
opinion  from  you  covering  this  case. 
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For  a fuller  statement  of  the  facts,  we  set  out  Mr, 
Stone's  letter  addressed  to  you  under  date  of  June  12th, 
as  follows! 


*1  am  attaching  copies  of  correspondence 
concerning  Lawson  Fanning,  because  I think 
a legal  question  is  involved  here  that 
needs  interpretation  and  instruction  for 
us  for  future  guidance. 

As  I get  the  story,  this  boy  came  into 
Missouri  from  Eureka  Springs,  Arkansas, 
and  stole  a car.  He  was  in  custody  only 
a few  days  when  he  was  sentenced  to  this 
school,  and  regardless  of  the  fact  that 
the  boy's  statement  disagrees  with  that 
of  Mrs.  Bryson's,  the  fact  remains,  never- 
theless, the  boy*  s leg  was  fractured  while 
in  Jasper  County,  It  may  be  the  physician 
there  was  conscientious  in  his  examination, 
but  on  the  face  of  it  it  doesn't  appear  to 
have  been  a thorough  one.  To  me  it  looks 
like  a case  of  panning  off  to  the  State  of 
Missouri  a subject  of  Arkansas,  and  that 
Jasper  County  is  attempting  to  avoid  the 
expense.  The  condition  of  the  boy's  ankle 
is  such  that  we  authorized  Dr,  Winn  to  make 
the  correction,  and  the  $150  approximate 
expense  referred  to,  provided  Dr,  Winn  re- 
ceives a small  surgical  fee.  This,  of 
course,  will  be  eliminated  if  the  State 
bears  the  expense. 

We  have  had  a few  similar  instances  of 
this,  but  nothing  of  such  seriousness. 

But  it  would  be  well  if  a ruling  could  be 
set  up  so  it  would  dispell  any  arguments 
as  to  whose  responsibility  it  is.  Will 
you  please  therefore  advise  us  as  quickly 
as  possible  how  we  are  to  proceed  on  this 
and  similar  matters," 
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Your  "question  is  whether  or  not  the  cost  of  hospi- 
talization and  medical  services  required  on  this  boy1  s 
leg  should  be  borne  by  the  Missouri  Training  School  or 
by  Jasper  County." 

Section  8356,  R.  S.  kc.  1929,  provides  that  each 
county  in  the  state  is  to  make  certain  payments  to  the 
State  Prison  Board  for  each  person  committed  to  the 
Missouri  Training  School  for  Boys,  in  part  as  follows t 


"There  shall  be  paid  to  the  State 
Prison  Board  the  am  of  fifteen  dol- 
lars per  month  for  the  support,  main- 
tenance, clothing  and  all  other  ex- 
penses of  each  person  committed  To 
said  reformatory,  from  the  time  of  his 
reception  into  said  institution  until 
his  discharge  therefromi  * * *." 


"Expense"  is  defined  as  "the  laying  out  or  expending 
of  money  or  other  resources" • (Standard  Diet. ) Sec  also, 
12  Am.  & Eng.  ..ncy,  .(2d  Ed.)  394. 

To  determine  whether  the  general  words  "all  other 
expenses"  would  include  necessary  medleine  and  t>c  cervices 
of  a physician,  we  must  resort  to  the  rule  of  "ej uactem 
generis",  which  is  stated  in  the  case  of  Puritan  Pharma- 
oudical  Co.  v.  Pennsylvania  Railroad  Co.,  77  S.  W.  (2d) 

506,  230  Mo.  App*  848,  to  bet 


"that,  where  general  words  in  a statute 
follow  specific  words,  designating  spe- 
cial things,  the  general  words  will  be 
considered  as  applicable  only  to  things 
of  the  same  general  character  as  those  ' 
which  are  specified." 


The  specif io  words  in  the  statute  are  "support,  main- 
tenance and  clothing”. 

In  the  case  of  Eastland  v.  Williams  Estate,  45  S.  W. 
(Texas  Civ.  App.)  412,  1.  o.  415,  the  court  said! 
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"We  think  that  neoessary  medicines  and 
the  services  of  a physician  in  sickness 
should  be  classed  under  the  head  of  'main- 
tenance' • See  Webst,  Int,  Diet,,  Blaok 
Law  Diet,,  and  And,  Law  Diet,  'Maintain', 
•Maintenance' • B 


Applying  the  foregoing  rule  of  ejusdem  generis,  it 
is  evident  that  the  payment  required  of  the  county  court 
to  the  prison  board  for  each  person  sent  to  the  reformatory 
includes  medicine  and  the  services  of  a physician.  We  are 
therefore  of  the  opinion  that  the  cost  of  hospitalisation 
and  medical  expenses  required  on  the  boy' s leg  should  be 
borne  by  the  Missouri  Training  School  and  not  by  Jasper 
County, 


Respectfully  submitted. 


MAX  '.VASSERMAN 

Assistant  Attorney  General 

APPROVED: 


j.'y.  rarsff 

(Acting)  Attorney  General 
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CRIMINAL  PROCEDURE:  Venue  of  jail  break  is  in  county 

where  prisoner  is  confined  from 
a county  bavin g no  j ail . 


June  26,  1939 


Hon*  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  June  2 4th,  1939,  which  reads  as 
follows : 


"Robert  Denny  was  charged  with  a felony 
by  affadavit  in  the  justice  court,  and 
after  being  apprehended  he  waived  any 
preliminary  examination,  and  was  by  the 
justice  duly  and  legally  committed  to 
jail. 

"Morgan  County  does  not  have  any  jail, 
and  this  prisoner  Robert  Denny  was  legal- 
ly and  lawfully  committed  and  lodged  in 
the  county  jail  at  Boonnville,  Cooper 
county.  Mo,  which  has  been  used  as  the 
jail  for  Morgan  County  for  many  years* 

He  is  the  prisoner  of  Morgan  County  amd 
maintained  at  the  expense  of  Morgan  County. 
While  Robert  Denny  was  in  the  Boonville 
jail  awaiting  trial  in  the  circuit  court, 
to  the  circuit  court  of  Morgan  County, 

Mo,  Robert  Denny  broke  jail  at  Boonville, 
Mo,  and  left  the  state*  He  has  been 
located,  and  the  question  has  been  raised 
as  to  where  to  file  the  charge  for  break- 
ing jail. 


Hon.  0.  Logan  Marr  (2)  June  26,  1939 


"Section  3916  seems  to  be  the  statute 
to  use,  but  where  Is  the  venue  of  this 
crime?  Should  t Is" charge  for  be  filed 
in  Morgan  County  or  In  °ooper  county. 
Robert  Denny  was  the  prisoner  of  Morgan 
County,  but  he  was  lodged  In  the  jail 
at  Roonvllle  and  he  broke  Jail  In 
Cooper  county." 


Section  3916  R.  S.  ^o.  1929,  reads  as  follows: 


■if  any  person  lawfully  Imprisoned  or 
detained  In  any  county  Jail  or  other 
place  of  Imprisonment,  or  In  the  ouet- 
ody  of  any  officer,  upon  any  criminal 
charge,  before  conviction,  for  the  vio- 
lation of  any  penal  statute,  shall  break 
such  prison  or  -custody  aud  escape  there- 
from, he  shall,  upon  conviction,  be  pun- 
ished by  imprisonment  In  the  penitentiary 
for  a term  not  exceeding  two  years,  or  in 
a county  Jail  not  less  than  six  months." 


It  will  be  noticed  In  the  above  section  that  It  states 
"If  any  person  lawfully  Imprisoned  or  detained  in  any 
county  Jail  * * ■*  * *".  According  to  your  request  the 
sheriff  of  Morgan  County  placed  the  defendant  Robert 
Denny  in  the  county  Jail  of  Cooper  County.  I am  pre- 
suming that  he  was  lawfully  committed  by  the  sheriff. 

In  accordance  with  sections  hereinafter  set  out.  It 
will  also  be  noticed  In  section  3916,  supra,  it  is 
stated  "shall  break  such  prison  or  custody  and  escape 
therefrom".  This  section  should  be  construed  to  mean 
the  Jail  where  the  defendant  is  lawfully  committed,  and 
in  aecordanee  with  sections  hereinafter  set  out,  it  would 
mean  the  Jail  of  Cooper  county. 

Section  8545  K.  S.  Mo.,  1929,  reads  as  follows: 
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"It  shall  be  lawful  for  the  sheriff 
of  any  county  of  thie  state,  when 
there  shall  appear  to  be  no  jail,  or 
where  the  Jail  of  such  county  shall 
be  insufficient,  to  cassnit  any  person 
or  persons  in  his  custody,  either  on 
civil  or  criminal  process,  to  the  nearest 
jail  of  some  other  county;  and  it  is 
hereby  made  the  duty  of  the  sheriff  or 
keeper  of  the  Jail  of  said  county  to 
receive  such  person  or  persons,  so  com- 
mitted as  aforesaid,  and  him,  her  or 
them  safely  keep,  subject  to  the  order 
or  orders  of  the  Judge  of  the  court  for 
the  county  from  whence  said  prisoner 
was  brought . " 


It  will  be  noticed  under  thi6  section  that  where  a Jail 
is  not  situated  in  any  county  it  authorizes  the  sheriff 
of  any  county  in  which  a Jail  is  not  situated  to  ommlt 
any  person  in  his  custody  to  the  nearest  jail  of  some 
other  county.  Under  this  authorization  the  sheriff  of 
Morgan  county  lawfully  committed  the  defendant  to  the 
Jail  of  Cooper  bounty,  where  he  remained  under  tne 
orders  of  the  Judge  of  the  Circuit  Court  of  Morgan  County, 
and  not  under  the  orders  of  the  sheriff*  In  other  words, 
the  sheriff  of  Morgan  ^ounty  has  lost  Jurisdiction  over 
the  defendant,  and  in  accordance  with  sections  hereinaf- 
ter set  out,  the  defendant  is  only  under  the  Jurisdiction 
of  the  CircuitCourt  of  Morgan  bounty  and  the  sheriff  of 
Cooper  County*  It  will  also  be  noticed  under  section 
8545,  supra,  that  the  section  orders  the  sheriff  of  Cooper 
County  to  safely  keep  the  prisoner  and  the  responsibility 
of  the  sheriff  of  Morgan  county  has  ceased. 

Section  8546  R*  S.  ^o.  1929,  reads  as  follows: 


"When  any  person  shall  be  committed  to 
Jail,  in  conformity  to  the  next  pre- 
ceding section,  it  shall  be  the  duty  of 
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the  sheriff  of  the  county  in  which  said 
jail  is  situated  to  take,  or  cause  to  be 
taken,  the  person  thus  committed,  together 
with  the  day  and  cause  of  his  capture  and 
detention,  before  the  circuit  court  of  the 
county  appointed  for  the  t rial  of  such  pris- 
oner, on  the  first  day  of  the  next  term  of 
such  court* " 


It  will  be  noticed  under  tnls  section,  and  In  accordance 
with  your  statement  of  facts,  that  the  sheriff  of  Cooper 
County  has  the  sole  custody  and  the  responsibility  of 
safekeeping  the  defendant  and  having  him  appear  before 
the  Circuit  Court  of  the  county  from  which  the  defendant 
was  sent,  to  the  county  Jail  of  Cooper  County* 

Section  3377  E*  S*  Mo*  1929,  reads  as  follows: 


"Offenses  committed  against  the  laws  of 
this  state  shall  be  punished  in  the  county 
in  whlc'1  the  offense  is  c oamltted,  except 
as  may  ue  otherwise  provided  by  law." 


Under  this  section  It  is  mandatory  that  the  defendant  be 
punished  in  the  county  in  which  the  offense  is  committed, 
except  as  may  be  otherwise  provided  by  law.  Under  the 
statutes  of  Missouri  breaking  jail  is  not  one  of  the  ex- 
ceptions to  this  section  which  describes  the  venue  of  a 
case*  In  view  of  the  fact  that  the  sheriff  of  Morgan  County 
has  lost  jurisdiction  of  the  prisoner,  and  the  sheriff 
of  Cooper  County  has  the  sole  custody  of  the  prisoner,  the 
venue  of  the  case  is  situated  In  Cooper  County* 


CONCLUSION 

In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  the  charge  of  breaking  Jail,  while 
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being  confined  in  the  county  jail  of  Cooper  County  before 
a conviction,  should  be  filed  in  Cooper  County  and  not 
Morgan  County. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 

7TT."TATCSE ; 

(Acting)  Attorney  General 
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fAftK  BOARD:  Powers  of  mainfcnance  ana  improvement  are 

limited  to  territorial  bounds  of  State 
Parks. 


June  30,  1939 


Honorable  S.  A*  Mayas 
Assistant  Director 
State  Park  Board 
Jefferson  City,  Missouri 

Dear  Mr.  Mayesi 


We  acknowledge  your  request  for  an  opinion,  dated 
June  27,  1939,  which  reads  as  follows: 


"From  time  to  time  the  State  Park 
Department  is  asked  to  do  work  on 
sugar  Lake  in  Buchanan  County  which 
adjoins  a part  of  Lewis  and  Clark 
state  Park  or,  more  correctly,  Lewis 
and  Chirk  state  Park  is  on  a part 
of  the  shore  line  of  sugar  Lake. 

Hie  same  situation  obtains  in  the 
case  of  Big  ^uke  otate  Park  which  is 
on  a part  of  the  shore  line  of  Big 
Lake  in  Holt  ^ounty.  In  each  case 
the  length  of  the  shore  line  which 
is  in  the  State  park  is  a relatively 
small  part  of  the  shore  line  of  the 
entire  lake,  possibly  about  one-fiftieth 
of  the  entire  shore  line* 

"The  question  has  arisen  regarding 
the  authority  of  the  >>tate  Park  De- 
partment to  use  the  State  park  appro- 
priation to  do  work  whioh  will  bene- 
fit these  lakes*  It  is  true  that  any 
improvement  in  the  lake  Will  improve 
that  part  of  the  shore  line  which  ad- 
joins the  park.  We  are  asked  to  do 
3uch  things  as  build  dams  some  distance 
from  the  park,  to  pump  water  into  the 
lake,  etc*  In  the  event  maps  of  these 
particular  parks  are  needed  in  order 
to  render  an  opinion  on  this  matter, 
we  will  be  jlad  to  supply  them  and  we 
will  be  -,lad  to  furnish  the  legal  de- 
scription of  these  parks. 
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"The  legal  question  involved  is, 
does  the  State  Park  Department  have 
authority  by  law  to  spend  money  on 
land  or  water  which  is  not  Included 
in  the  legally  described  land  to 
which  the  State  Park  Department  has 
title  and  over  which  the  State  De- 
partment has  Jurisdiction?" 


The  State  Park  Board  is  a creature  of  the  statutes* 
It  is  elemental  law  that  the  powers  of  the  board  are  statu- 
tory* Laws  of  1937,  page  520  creates  the  State  Park  Board 
and  prescribes  its  duties  and  powers*  Section  2 reads  as 
follows • 


"The  State  Park  Board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property  nec- 
essary, useful  or  convenient  for  the 
use  of  said  Park  Board  or  the  exercise 
of  its  powers  hereunder  necessary  for 
the  recreation  of  the  people  of  the 
State  of  Missouri*  In  the  event  the 
right  of  eminent  domain  be  exercised, 
it  shall  be  exercised  in  the  same  man- 
ner as  now  or  hereafter  provided  for 
the  exercise  of  eminent  domain  by  the 
State  Highway  Commission*  Said  Park 
Board  shall  have  the  power  to  make  and 
promulgate  all  rules  and  regulations 
as  it  may  deem  necessary  for  the  proper 
maintenance.  Improvement,  acquisition 
and  preservation  of  all  state  parks* 

Said  park  board  is  hereby  authorized 
to  employ  such  persons  or  assistants 
as  may  be  necessary  and  may  fix  the 
compensation  of  persons  thus  employed 
within  the  amount  appropriated  therefor 
by  the  Legislature.  All  vouchers  for 
the  payment  of  bills  or  for  compensation 
shall  be  drawn  and  approved  by  the  Director 
of  State  Parks  and  when  presented  to  the 
State  Auditor  3hall  be  paid  out  of  the 
funds  appropriated  for  such  purposes*" 


v. 
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Thus  we  see  that  the  State  Park  Board  has  power 
to  acquire  real  estate  and  power  to  make  rules  for  main- 
tenance, improvement,  acquisition  and  preservation  of  all 
state  parks* 

Where  the  language  of  the  legislative  act  granting 
power  is  plain  and  unambiguous,  there  is  no  occasion  for 
statutory  construction*  In  construing  a statute  that  created 
and  gave  the  St*  Louis  Board  of  Education  the  " supervising 
control,  overnment  and  manager ent  of  the  public  schools 
and  public  school  property",  the  Supreme  Court  in  State  ex 
rel.  v.  Board  of  Education,  294  Mo*  106  l*c*  115)  24  S*  V* 

85  said: 


"Y&at  is  the  business  committed  to 
the  care  of  the  Board  of  Education? 

It  is  clear  from  Section  11457  that 
it  is  charged  with  the  supervising 
control,  government  and  management 
of  the  public  schools  and  public 
school  property*  These  are  the  affairs 
’comiJLtted  to  their  charge,*  and  the 
court  has  power  to  require  the  board 
to  account  for  its  official  conduct 
in  the  management  and  disposition  of 
all  of  the  business  and  affairs  com- 
mitted to  its  charge;  not  simply  of 
the  funds  and  property  which  are, 
comparatively,  of  minor  importance* 

This  construction  gives  effect  to  the 
intention  of  the  Legislature* " 


CONCLUSION 


We  believe  the  language  of  the  act,  creating  and  giving 
the  State  Park  Board  power,  is  clear  and  unambiguous*  The 
board’ 3 powers  are  limited  by  legislative  intent,  expressed  in 
the  language  of  Section  2,  supra,  and  the  only  proprietary 
power  the  board  has  is  power  to  acquire  and  power  to  make 
rules  and  regulations  necessary  for  the  proper  maintenance, 
improvement,  acquisition  and  preservation  of  all  state  parks* 

Not  one  word  is  said  in  the  act  which  could  be  reason- 
ably interpreted  as  giving  the  board  power,  as  a state  agency, 
to  spend  money  maintaining  or  improving  non-park  lands  or  in 


Honorable  E.  A.  Hayes 


4- 


June  30,  1939 


maintaining  or  improving  waters  abutting  on  State  Park 
land,  the  ownership  of  whioi  Is  in  some  other  person  or 
corporation  other  than  the  State  Park  Board* 

We  are  of  the  opinion  that  the  State  Park  Board 
ha 8 no  authority  to  spend  money  for  improvements,  such  as 
dams  and  wells  for  water  supply,  on  lands  or  on  lakes  or 
streams  not  located  within  the  bounds  of  the  legally  de- 
scribed lands  in  which  the  State  Park  Board  has  title*  The 
Jurisdiction  of  the  State  Park  Board,  in  spending  money  for 
maintenance  and  improvement  is  limited  to  the  territorial 
confines  of  state  parks*  When  such  improvements  are  located 
in  state  park  land,  the  expenditures  by  the  ^tate  Park  Board 
would  be  legal,  so  long  as  the  improvements  be  maintained 
without  damage  to  neighboring  property  owners* 


Respectfully  submitted. 


Wil*  ORR  JMYERS 

assistant  Attorney-General 


APPROVED: 


(Acting)  Attorney-General 
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fillAflBB  i Entitled  to  mileage  in  each  case  when  serving 
five  warrants  on  the  same  defendant. 


July  13, 


/ If 

V 

} 


Honorable  Q.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


/ 


Dear  Mr.  Marr : 


We  acknowledge  your  request  for  an  opinion,  which 

reads  as  follows! 


"Five  charges  of  grand  larceny  were  filed 
against  the  same  defendant.  All  five  war- 
rants were  served  on  the  defendant.  The 
sheriff  made  only  one  trip  In  serving  the 
five  warrants.  He  has  put  on  his  warrants 
the  same  mileage  for  each  warrant.  He  con- 
tends that  he  served  all  five  warrants  at 
the  same  time  and  that  he  la  entitled  to 
mileage  on  each  warrant  as  they  arose  on 
different  cases. 

"The  difficulty  with  this  arose  when  the 
defendant  was  given  one  preliminary  exa- 
mination and  the  one  preliminary  examina- 
tion was  allowed  to  do  for  all  five  charges. 
The  grand  larceny  was  for  a truck  load  of 
cattle  stolen  at  different  times  from 
different  owners,  but  all  cattle  shipped 
out  of  the  assembled  place  at  the  same  time 
In  one  truck.  The  justice  of  the  peace  al- 
lowed mileage  only  on  one  warrant.  The 
sheriff  seeks  to  have  the  Justice  certify 
Tip  in  the  transcript  of  the  cases  his 
mileage  on  all  the  warrants. 

"Is  the  sheriff  entitled  to  mileage  on  all 
five  warrants  in  arresting  the  defendant 
and  lodging  him  in  Jail?" 
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As  to  the  taxation  of  costa  in  criminal  cases,  the 
Missouri  rule  Is  laid  down  in  King  vs.  Vogel,  46  Mo.  App. 
374  1,  c.  377  as  follows: 


"Preliminary  to  the  discussion  of  the 
items  of  cost  here  in  controversy,  it 
may  be  stated  that  the  entire  subject 
of  coats,  in  both  civil  and  criminal 
oases,  is  a matter  of  statutory  enact- 
ment; that  all  such  statutes  must  be 
strictly  construed,  and  that  the 
officer  or  other  persons  claiming 
costs,  which  are  contested,  must  be 
able  to  put  his  finger  on  the  statute 
authorising  their  taxation.” 


The  rule  could  well  be  stated  that  where  an  officer 
puts  his  finger  on  the  statute  which  allows  him  costs, 
then  he  should  be  allowed  such  costs. 

We  look  to  the  statutes  where  a sheriff  claiming 
costs  for  serving  a state  warrant  for  grand  larceny 
might  come  within  the  provisions  of  the  statutes  relat- 
ing to  costs  in  performing  such  an  official  duty.  Under 
the  statutes  grand  larceny  is  an  offense,  the  sole 
punishment  of  the  same  being  imprisonment  in  the  state 
penitentiary.  Section  3828  K.  S.  Mo.  1020  provides: 


"In  all  capital  cases,  and  those  in 
which  Imprisonment  In  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  Is  acquitted,  the 
costs  shall  be  paid  by  the  state;  and 
in  all  other  trials  on  indictments  or 
Information,  if  the  defendant  is  ac- 
quitted, the  costs  shall  be  paid  by 
the  county  in  which  the  Indictment 
was  found  or  information  filed,  ex- 
cept when  the  prosecutor  shall  be  ad- 
judged to  pay  them  or  it  shall  be 
otherwise  provided  by  law*" 


Section  3851  R.  S.  Uo.  1020  provides: 
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"Whenever  the  atate  or  county  ah&ll 
be  liable  under  the  provisions  of 
this  article,  or  any  other  lav, 
for  costs  incurred  in  any  examination 
of  any  felony,  or  in  the  trial  of  any 
misdemeanor  before  any  justice  of  the 
peace,  it  shall  be  the  duty  of  such 
justice  to  make  out,  oertify  and  re- 
turn to  the  clerk  of  the  circuit  or 
criminal  court  of  the  county  a com- 
plete fee  bill,  specifying  each  item 
of  service  and  the  fee  therefor,  to- 
gether vith  all  the  papers  and  docket 
entries  in  the  case}  and  it  shall 
thereupon  be  the  duty  of  such  clerk 
to  make  out  a proper  fee  bill  of 
such  costs,  which  shall  be  properly 
and  legally  chargeable  against  the 
state  or  county,  vhlch  shall  be 
examined  by  the  prosecuting  attor- 
ney, and  proceeded  vith  in  all  re- 
spects as  a fee  bill  made  out  for 
costs  incurred  in  such  court  of  re- 
cord." 


Section  11789  R.  S.  Mo.  1929  provides! 


"Mo  mileage  fees  for  serving  any 
writ,  summons  or  other  legal  process 
shall  be  collected  unless  the 

Sher'ff  rhall  actually  travel  the 

distance  for  vhlch  he  makes  such 
charges  * * # " 


Section  11792  R.  S.  Mo.  1929  provides: 


" * * * Ten  cents  for  each  mile 
actually  traveled  in  serving  any 
venire  summons,  writ,  subpoena 
or  other  order  of  court  * * * " 
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CONCLUSION 


Under  Section  3851,  supra,  where  the  state  or  county 
are  liable  to  the  sheriff  for  costs  In  serving  a warrant, 
the  Justices  duty  is  to  make  out,  certify  and  return  to 
the  clerk  of  the  circuit  court  a "complete  fee  bill", 
specifying  each  item  of  service  and  the  fee  therefore. 
Mileage  is  an  item  of  service  which  a sheriff  can  law- 
fully claim  In  any  criminal  case. 

The  legislature,  by  the  use  of  the  word  "any"  In 
Section  3851,  supra,  intended  that  a Justice  be  empowered 
to  itemise  a fee  bill  yet  not  omit  statutory  mileage 
charges  of  the  sheriff  for  each  mile  actually  traveled 
in  serving  a warrant  in  any  particular  case.  The  statute 
is  general  and  makes  no  exception  where  there  be  several 
felonies  charges  against  the  same  defendant,  hence  the 
Justice  has  no  right  except  to  do  his  statutory  duty  in 
making  up  a complete  fee  bill  for  the  circuit  clerk  in 
any  case.  The  state  warrant  in  each  case  is  for  a 
particular  crime  and  the  sheriff’s  right  to  statutory 
mileage  costs  follows  any  and  all  separate  charges,  so 
long  as  the  Justice  Is  convinced  that  the  distance  was 
actually  traveled  by  the  sheriff  In  serving  the  process. 

The  fact  that  the  statutes  permit  the  sheriff  to 
serve  any  number  of  state  warrants  on  the  same  trip  is 
no  reason  to  preclude  his  statutory  mileage  in  any  case. 

From  the  facts  stated  in  your  letter  we  are  of  the 
opinion  that  the  sheriff  Is  entitled  to  a fee  bill  In 

all  five  cases. 


Respectfully  submitted,' 


WILLIAM  ORB  SAWYERS 
Assistant  Attorney  General 

* 

APPROVED* 


NOVELL  R.  HEWITT 
(Acting)  Attorney  General 
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SHERIFF  FEES: 


Sheriff  not  entitled  to  a fee  for  trans- 
porting prisoner  when  confined  in  jail 
in  adjoining  county  because  of  insuffi- 
ciency  of  local  jail. 

July  19,  1939 


Honorable  G.  Logan  Harr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

bear  3ir : 


We  are  in  receipt  of  your  letter  of  July  1,  1939, 
in  which  you  request  an  opinion  as  to  the  right  of  a sheriff 
to  charge  a fee  or  mileage  for  bringing  a prisoner  confined 
in  an  adjoining  county,  because  of  the  insufficiency  of  the 
local  Jail,  back  to  the  local  county  for  the  purpose  of  sign- 
ing a recognizance.  Section  8545  R.  3*  Mo.  1929  is  the  author- 
ity provided  in  the  statute  for  using  the  jail  of  another  county 
where  the  local  jail  is  insufficient.  It  reads  as  follows: 


"It  shall  be  lawful  for  the  sheriff 
of  any  county  of  t-is  state,  when  there 
shall  appear  to  be  no  jail,  or  where 
the  jail  of  3uch  county  shall  be  in- 
sufficient, to  conmit  any  person,  or 
persons  in  1 is  custod  , either  on  civil 
or  criminal  process,  to  the  nearest  Jail 
of  some  other  county)  and  it  is  hereby 
made  the  duty  of  the  sheriff  or  keeper 
of  the  Jail  of  said  county  to  receive 
such  person  or  persona,  so  comaitted  as 
aforesaid,  and  him,  her  or  them  safely 
keep,  subject  to  the  order  or  orders 
of  the  judge  of  the  court  for  the  county 
from  whence  said  prisoner  was  brought .n 


The  following  section  8546  provides  that  it  shall  be 
the  duty  of  the  sheriff  of  the  county  in  which  said  Jail  is 
situated,  to  take  or  cause  to  be  taken  the  person  thus  com- 
mitted before  the  Circuit  Court  of  the  county  appointed  for 
the  trial  of  such  person.  The  following  section  8547  again 
makes  it  the  duty  of  the  sheriff  or  keeper  of  the  Jail  to 
bring  the  confined  party  before  the  court. 
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From  the  above,  it  is  apparent  that  your  sheriff  did 
not  have  a right  to  any  fees  for  returning  a prisoner  to  Mor- 
gan County  to  si  n a bail  oond  anu  that  he  was  not  entitled 
to  release  the  prisoner  on  recognizance,  the  prisoner  being 
confined  under  the  custody  of  the  sheriff  of  the  adjoining 
county. 


Vie  call  your  attention  to  the  further  fact  that  under 
section  11791,  setting  out  the  fees  of  sheriffs  in  cases  where 
the  prisoner  is  transported  to  another  county,  the  court  having 
jurisdiction  of  the  offense  must  allow  the  fees  of  the  sheriff 
and  that  therefore,  he  could  not  properly  present  such  a bill 
in  his  monthly  accounts  to  the  county  court* 


Respectfully  submitted, 

ROBERT  U HYDER 

Assistant  Attorney-General 

APPROVED « 


UOVELL  R.  iJSWl'ri  • 

(Acting)  Attorney-General 
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ASSESSMENTS: 
TAXATION  : 


Personal  property  on  which  the  United 
States  Government  holds  a mortgage  is 
taxable  to  the  mortgagor > - 


July  20,  1939 

V 


) 

Mr*  V.«  H.  Mass  ingill 
Assessor  of  Atchison  County 
Rook  Port9  Missouri 

Dear  Siri 

This  will  acknowledge  receipt  of  your  letter  of 
July  14,  1939,  submitting  for  our  opinion  this  question: 
la  corn  "sealed"  by  the  United  States  Government  because 
securing  a loan  made  by  the  government,  assessable  as  per- 
sonal property  to  the  owner  thereof? 

rfe  uasume  that  by  the  u:Je  of  the  word  "sealed”  you 
mean  that  the  corn  has  been  secured  or  fastened  in  a crib 
or  storage  place  by  the  government* 

I 

oection  9742  K.  £•  Mo.  1929  provides: 


"For  the  support  of  the  government 
of  the  state  ******  taxes  shall 
be  levied  on  all  property,  real  and 
personal,  except  as  stated  in  the 
next  section • " 


The  following  section  (9743)  does  not  under  any  con- 
struction attempt  to  exempt  the  personal  property  with  which 
we  are  concerned  from  taxation,  except  insofar  as  it  may 
exempt  from  taxation  the  note  secured  by  the  mortgage  on 
the  corn,  which  note  is  owned  by  the  government. 

Geotion  9756,  Laws  of  1937,  page  570  requires  certain 
property  to  be  listed  with  the  assessor.  After  the  enumeration 
of  certain  items,  it  reads:  "eleventh,  all  other  property  not 
above  enumerated",  (there  are  some  exceptions  made  which  do 
not  effect  this  question)  ana  also  provides  there  shall  be 
listed  "every  other  species  of  property  not  exempt  by  law 
from  taxation".  These  broad  terms  would  include  the  corn 
that  has  been  sealed  by  the  government. 


Ur.  W.  H.  M&3singill 
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Personal  property  covered  by  mortgage  securing  a note 
Is  nowhere  exempt  from  taxation  by  the  laws  of  this  state* 

Bie  mere  fact  that  In  thl  a Instance  the  United  States  Govern- 
ment Is  the  mortgagee  has  no  bearing  on  the  question.  This 
Is  to  be  seen  by  what  Is  said  In  the  case  of  Reynolds  vs* 
otepanek,  99  3.  W.  (2d)  (Mo.  Supreme)  l.c.  68,  where  It  Is 
said* 


M*  * # * * a mortgage  Is  but  a security 
for  the  payment  of  the  debt  or  the  dis- 
charge of  the  engagement  for  which  It 
was  originally  given,  and  until  the  mort- 
gagee enters  for  breach  of  condition, 
and  in  any  respect  until  final  foreclosure, 
the  mortgagor  continues  the  owner  of  the 
estate.  ■****" 


By  the  provisions  of  Sections  9745  and  9746  R.  3.  Mo. 
1929,  personal  property  is  made  assessable  to  the  owner  there- 
of, and  in  this  instance  the  mortgagor  as  above  illustrated 
is  the  owner  of  this  corn. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  the  fact  that  the 
United  States  Government  holds  a mortgage  on  personal  property 
does  not  exempt  said  property  from  taxation  to  the  owner  in 
this  state. 


Respectfully  submitted, 

LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


APi  ROVED* 

COVELL  R.  HEWITT 

(Acting)  Attorney-General 

LLB/ww 


SHERIFFS:  Misappropriation  of  money  constitutes  embezzlement 


August  2, 


Mr.  Gr.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


1939 


0 


We  have  your  request  with  reference  to  Sheriff 
A.  S.  Ball  receiving  4(1706.00  of  funds  from  hie  pre- 
decessor in  office,  and  converting  said  money  to  his  own 

use. 


This  conversion  of  public  funds  which  came  to 
him  as  bailee,  or  which  were  received  by  him  by  virtue 
of  his  office  as  sheriff,  is  a criminal  offense  under 
Section  4086,  R.  S.  Mo.  1929. 

Since  there  are  several  different  ways  in  which 
this  money  could  have  been  embezzled,  it  may  be  well  to 
prepare  an  information  or  indictment  in  several  counts. 
State  v.  Bouslog,  266  Mo.  73,  61. 

As  to  the  sufficiency  of  indictments,  you  may 
look  at  the  following  authorities:  State  v.  Martin, 

230  Mo.  660;  State  v.  Manley,  107  Mo.  364;  State  v. 
Skinner,  210  Mo.  373;  State  v.  Howell,  296  S.  W.  370, 

317  Mo.  330. 

As  to  elements  of  the  offense  and  the  official 
character  of  a person  converting  it,  see  State  v.  Noland, 
111  Mo.  473. 

as  to  the  admissibility  of  certain  evidence, 
namely,  the  conclusion  of  witnesses  from  the  examination 
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of  books,  see  State  v.  Matkins,  34  S.  W.  (2d)  1;  State 
v.  Colson,  30  S.  W.  (2d)  59. 

As  to  money  embezzled  by  means  of  check3,  the 
above  authorities  deal  with  that  question. 

I cell  your  attention  to  the  faot  that  intent  is 
not  an  element  of  the  orime  (State  Martin,  supra),  and 
the  time  of  conversion  is  immaterial  (State  v.  Findley, 

101  Mo.  217,  222). 

I think  the  above  and  foregoing  outline  will  be 
of  sufficient  help  to  you  in  the  trial  of  this  case  to 
fully  answer  your  request  for  an  opinion. 

It  is,  therefore,  the  opinion  of  this  office  that 
sale.  sheriff  should  be  prosecuted  for  embezzlement  of  funds 
which  have  come  to  him  by  virtue  of  his  office. 


Yours  very  truly 


FEAHKLBJ  2.  REAGAN 

Assistant  Attorney  General 


APPROVED: 


ff.  e.  taVIor 

(Acting)  Attorney  General 
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JsLECTIOwS : Grand  oury  may  open  oaliot  ooxes  in  any 

election  for  tne  purpose  of  investigating 
fraudulent  erections. 


August  16,  1939 


Kon.  G.  Logan  ! arr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri. 


Dear  Sir: 


In  answering  your  request  concerning 
the  use  of  ballot  boxes,  ballots,  poll  books 
and  other  papers  before  a grand  Jury  for  the 
investigation  of  Illegal  elections  in  Versailles, 
Missouri,  I am  herein  setting  out  your  opinion 
upon  which  you  ask  the  approval  of  this  Depart- 
ment: 


"1  - The  only  time  that  any 
ballots  and  election  poll  book 
can  be  opened  and  examined  is  by 
the  county  clerk  and  his  committee 
In  an  election  contest;  and  then 
all  that  is  revealed  is  the  re- 
sult, as  set  out  in  his  report  to 
the  court. 

"2  - That  even  In  a primary  elec- 
tion, these  ballots  cannot  be 
examined  and  as  to  how  any  voters 
may  have  voted." 

*5  - A Grand  jury  cannot  force  the 

examination  of  these  ballots  and 
the  poll  books  and  disclose  how  any 
voter  voted  in  the  election.  In 
fact  the  law  seems  to  be  that  the 
grand  Jury  is  not  entitled  to  have 
the  ballots  and  books  for  examina- 
tion." 
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B4  - *nd  If  the  grand  Jury  did 
get  the  ballots  and  poll  books, 
and  did  vote  and  return  a true 
bill  for  illegal  voting,  the 
evidence  found  In  the  grand  Jury 
room  would  not  then  be  used  as 
evidence  in  the  trial  of  the  case 
in  the  circuit  court  on  the  theory 
that  as  to  how  any  voted  may  have 
voted  cannot  be  disclosed  as  this 
would  destroy  the  sacredness  of 
the  ballot." 

Article  8,  Section  3 of  the  Constitution 
of  Missouri  reads  as  folio wst 

"All  elections  by  the  people 
shall  be  by  ballot.  Every  ballot 
voted  shall  be  numbered  in  the 
order  received  and  its  number  re- 
corded by  the  election  officers 
on  the  list  of  voters  opposite 
the  name  of  the  voter  who  presents 
it.  All  election  officers  shall 
be  sworn  or  affirmed  not  to  dis- 
close how  any  voter  shall  have 
voted:  Provided,  That  in  cases  of 
contested  elections,  grand  Jury  in- 
vestigations and  in  the  trial  of  all 
civil  or  criminal  cases  in  which 
the  violation  of  any  law  relating 
to  elections.  Including  nominating 
elections,  is  und  .r  investigation 
or  at  issue,  such  officers  may  be 
required  to  testify  and  the  ballots 
cast  may  be  opened,  examined,  counted, 
compared  with  the  list  of  voters  and 
received  as  evidence.” 
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This  section  amended  a previous  section 
In  the  matter  and  was  passed  In  the  Constitutional 
Convention  of  1924.  Previous  to  the  enactment  of 
Section  3 of  Article  8 of  the  Constitution  of  Mis* 
aouri,  the  previous  section  in  this  matter  pro- 
vided for  the  opening  of  ballot  boxes  on  contested 
elections  only,  ‘fhe  previous  section  was  passed  by 
the  Constitutional  Convention  of  1875,  and  could 
not  be  construed  to  apply  to  primary  elections 
for  the  reason  that  primary  elections  were  not 
held  and  were  not  authorised  until  Article  3 and 
Article  4,  containing  section  4756  and  section 
4795,  Chapter  60,  R.  S.  Mo.  1889,  was  enacted. 

In  sections  4756  and  4795,  as  above  mentioned, 
primary  elections  were  first  authorized. 

as  said  above.  Article  8,  Section  3 of 
the  Constitution  of  Missouri,  supra,  was  passed 
by  the  Constitutional  Convention  of  1924,  and 
specifically  mentions  that  ballot  boxes  can  be 
opened  for  the  purpose  of  contested  elections, 
grand  jury  investigations  and  the  trial  of  all 
civil  and  criminal  cases  In  which  the  violation 
of  any  law  relating  to  elections,  including  nomi- 
nating elections,  is  under  investigation. 

It  was  so  held  in  the  case  of  State  ex  rel. 
v.  O'Malley,  117  S.  W.  (2d)  319,  paragraph  8,  and 
reads  as  follows: 

"It  has  long  been  the  law  that 
before  the  1924  amendment  the 
proviso  of  section  3,  art.  8, 
did  not  authorize  the  opening  and 
use  of  ballots  as  evidence  in 
grand  Jury  investigations  of 
election  f.  auds,  Ex  parte  Arnold, 

128  Mo.  256,  30  S.  W,  768,  1036, 

33  L.R.A.  386,  49  Am.  St.  Rep.  557; 

State  ex  rel.  Feinsteln  v.  Hartmann, 
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supra,  Mo.  Sup.,  231  S.  7/ .982; 

In  Be  Oppenateln,  289  I,ro.  421, 

233  S.  W.  440;  State  ex  rel. 

Murphy  v.  Landvehr,  supra,  290  Ko. 
loc.clt.  159,  234  S.  Vi,  loc.clt. 

658.  Now,  this  may  be  done  even 
In  the  Investigation  of  fraud  at 
primary  elections.  State  ex  rel. 

Deng el  v.  Hartmann,  339  Mo.  200, 

96  S.  W.  (2d)  329.  And  it  is  plain- 
ly intimated  that  the  power  extends 
to  frauds  in  bond  elections.  State 
ex  rel.  Jackson  County  v«  ••altner, 
supra,  340  Mo.  loc.clt.  142,  100 
3.  W.  (2d)  loc.clt.  274.  We  there 
held  election  contests  are  purely 
statutory,  and  cannot  be  maintained 
in  the  abs  nee  of  an  authorising 
statute;  but  we  added,  'the  law 
affords  other  means  of  uncovering 
fraud  in  elections.'  The  present 
proviso  says  the  ballots  'may  be 
opened,  examined,  counted,  compared 
with  the  list  of  voters  and  received 
as  evidence*  in  (among  other  instan- 
ces) 'grand  Jury  investigations.' 

The  opening  part  of  the  section  to 
which  t is  proviso  is  appended  as 
an  exception  guards  the  secrecy  of 
the  ballot  in  'all  elections  by  the 
people.'  Bond  elections  come  within 
that  designation  and  are  therefore 
subject  to  the  proviso." 

It  is  true  that  no  statutory  provision  has 
been  made  to  allow  the  opening  of  ballot  boxes  in 
grand  Jury  investigations  in  which  there  is  a viola- 
tion of  any  law  relating  to  elections,  but  the  Supreme 
Court  of  this  state  has  held  that  Article  8,  Section 
3 of  the  Constitution  of  Missouri  is  self -enforcing. 

It  was  solheld  in  the  case  of  State  ex  rel. 
v.  O'Malley,  117  S.  W,  (2d)  319,  paragraphs  9 and  10, 
where  the  court  aaidt 
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"A  constitutional  provision  may  be 
s e If -enl arcing  In  part  and  not  so 
as  to  another  part.  State  ex  Inf. 
Barker  v»  Buncan,  265  Mo.  26,  41-43, 
175  3.  W.  940,  944,  Ann.Cas.  1916D, 

1.  Undoubtedly,  the  part  of  the 
section  permitting  the  opening  of 
ballots  in  election  contests  is  not 
self -enforcing,  in  the  sense  that 
further  provision  must  be  made  by 
stututA  for  such  contests.  But  the 
part  which  provides  for  the  use  of 
the  ballots  as  evidence  in  grand  jury 
investigations  is  self-enforcing, 
and  no  legislative  default  can  thwart 
it." 


CONCLUSION 


In  view  of  the  above  authority  it  is  the 
opinion  of  this  department  that  your  opinion,  as 
set  out  in  paragraphs  1,  2,  3 and  4,  is  not  the 
present  law  of  this  state,  and  the  grand  jury  may 
open  the  ballot  boxes  in  any  election,  including 
a primary  election,  for  the  purpose  of  securing 
evidence  in  any  case  in  which  the  violation  of  any 
law  relating  to  elections  is  under  investigation. 

Respectfully  submitted. 


Approved) 


W,  J.  BURKE 

Assistant  Attorney  General 


Trr™ 

(Acting)  Attorney  General 


WJBtRV 


AGRICULTURE,  DEPT.  OP: 
EGG  INSPECTION: 


Owner  of  "egg-breaking  establishment" 
not  required  to  t- ke  out  "egg-traffick 
ing  license." 


August  22,  1939 


Honorable  Jewel  Mayes,  Commissioner 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  x'scelpt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"This  is  to  thank  you  in  advance 
for  a ruling  on  Article  4,  Chap- 
ter 93,  Revised  Statutes,  1929. 

This  Article  4 was  transferred  to 
the  State  Department  of  Agricul- 
ture by  an  act  of  1933,  and  oertain 
sections  were  directly  amended  by 
House  bill  346  of  the  1939  Legis- 
lature solely  to  definitely  change 
the  administrative  authority  to 
the  'State  Department  of  Agricul- 
ture* and  'Commissioner  of  Agricul- 
ture. * 

"Enclosed  is  an  office-memorandum 
submitted  by  Chief  Inspector  John 
H.  Clary,  suggesting  the  need  for 
this  in  ling.  We  are  presuming  that 
the  'egg-breaking  license*  does  not 
grant  the  right  to  'traffic  in  eggs', 
since  the  licenses  were  provided  by 
two  entirely  separate  acts  of  the 
Legislature  of  1919. 

"In  Section  13059  (enacted  in  1919, 
page  365)  there  is  the  provision  for 
a 2.00  traffic  license  for  all 
traffickers  of  eggs  in  less  than  oar- 
lots,  and  also  a $10.00  license  for 
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all  traffickers  of  eggs  In  oarlots. 

"Under  a separately  enacted  act  of 
1919  (page  357) , Section  13065,  etc. 
provides  for  a license  for  'egg-break- 
lng  establishments*. 

"A  ruling  la  needed  to  settle  a 
question  that  has  been  brought  up, 
as  to  whether  an  'egg- breaking  estab- 
lishment* must  also  have  the  $2.00  or 
$10.00  'egg  traffic  license*  in  addition 
to  the  $50.00  * egg- breaking  establish- 
ment license'.  The  $50.00  'egg-break- 
ing license'  was  provided  by  a separate 
act  of  the  same  1919  Legislature." 

Section  13059,  R.  S.  Missouri,  1929,  provides  as 
follows: 


"That  for  the  purpose  of  enforcing 
the  provisions  of  this  article  it  is 
hereby  required  that  ten  days  after 
this  article  takes  effect,  any  per- 
son, firm  or  corporation  that  shall 
engage  in  the  business  of  buying, 
selling,  dealing  in  or  trading  in 
eggs.  Including  those  retailers  who 
buy  direct  from  the  produoer  and  who 
sell  in  lots  of  one  case  or  more, 
shall  procure  a license  from  the 
state  food  and  drug  commissioner  to 
conduct  such  business.  Such  officer 
upon  receipt  of  proper  application 
upon  forms  such  as  he  may  prescribe, 
accompanied  by  an  annual  license  fee 
of  two  dollars  ($2.00)  for  a person, 
firm  or  corporation  that  shall  engage 
in  the  business  of  buying,  selling, 
dealing  in  or  trading  in  eggs  in  lots 
of  less  than  one  carload  shall  there- 
upon issue  to  such  person,  firm  or 
corporation  an  annual  license  to  engage 
in  such  business}  and  such  person  upon 
receipt  of  a proper  application  upon 
forms  such  as  he  may  prescribe  accompa- 
nied by  a license  fee  of  ten  dollars 


Hon.  Jewel  Mayes 


(3) 


August  22,  1959 


($10.00)  for  a person,  firm  or  cor- 
poration that  shall  engage  in  the 
business  of  buying,  selling,  dealing 
in  or  trading  in  eggs  in  lots  of  one 
carload  or  more,  shall  thereupon 
issue  to  such  person,  firm  or  cor- 
poration an  annual  license  to  engage 
in  such  business." 

Section  15065,  R.  S.  Missouri,  1929,  provides 
follows i 


"All  pei sons,  firms  or  corporations 
who  engage  in  the  business  of  removing 
eggs  from  their  shells  in  the  manu- 
facture of  frozen,  liquid,  desiccated 
or  any  form  or  whole  eggs,  yolks, 
whites,  or  any  mixture  of  yolks  and 
whites,  for  food  or  manufacturing 
purposes,  whether  without  the  addition 
of  any  other  ingredients,  shall,  before 
engaging  in  auoh  business,  apply  to  the 
state  food  and  drug  commissioner  for 
the  Inspection  to  be  made  of  his  estab- 
lishment. Thereupon,  the  strte  food 
and  drug  commissioner,  or  duly  author- 
ized inspectors,  shall  inspect  the 
establishment  and  equipment  of  said 
egg-breaking  establishment,  and  they 
shall  also  ascertain  if  said  establish- 
ment complies  in  method  and  equipment 
with  the  sanitary  laws  of  this  state 
and  the  rules  and  regulations  that 
from  time  to  time  shall  be  made  and  es- 
tablished by  the  state  food  and  drug 
commissioner  for  the  regulation  of 
these  establishments.  If,  after  such 
inspection,  it  shall  appear  that  the 
said  establishment  complies  with  the 
provisions  of  the  sanitary  law  and 
the  rules  and  regulations  governing 
egg-breaking  establishments,  then, 
upon  payment  to  the  state  food  and 
drug  commissioner  of  an  Inspection 
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fee  of  fifty  dollars,  he  shall  Issue 
a permit  to  the  person,  firm  or  cor- 
poration to  conduct  such  establish- 
ment. All  inspection  fees  under 
this  article  shall  be  paid  Into  the 
state  treasury.  Such  permits  shall 
begin  on  January  1st  and  expire  on 
December  31st  of  each  year  and  the 
inspection  fee  shall  be  prorated 
for  the  first  year  for  every  person, 
firm  or  corporation  engaging  In  the 
business  for  the  remainder  of  the 
year;  and  any  person  or  persons  engag- 
ing In  business  between  January  1st 
and  April  1st  shall  pay  an  annual 
Inspection  fee  of  fifty  dollars;  after 
April  1st  and  before  July  1st,  an 
inspection  fee  of  to  irty-aeven  dol- 
lars and  fifty  cents;  after  July  1st 
and  before  October  1st,  an  Inspection 
fee  of  twenty-five  dollars;  after 
October  1st,  an  inspection  fee  of 
twelve  dollars  and  fifty  cents. 

Every  permit  shall  be  posted  in  a 
conspicuous  place  in  the  office  or 
establishment  of  any  person  or  per- 
sons holding  suoh  permit." 

The  question  presented  by  your  request  is  whether 
a person,  firm  or  corporation  who  has  a permit  to  conduct 
"an  egg-breaking  establishment ” is  also  required  to  ob- 
tain an  "egg- trafficking  license". 

In  the  construction  of  the  statutes  it  is  a 
cardinal  rule  that  the  intent  and  purpose  of  the  Legis- 
lature as  expressed  in  the  statute  must  be  ascertained 
and  given  effeot.  State  v.  Toombs,  26  3.  W.  (2d)  101; 
Thompson  v.  Lamar,  17  S.  V.  (2d)  916,  322  Mo.  514. 

Sections  13059  and  15066  were  uoth  passed  in  1919 
by  the  Fiftieth  General  Assembly.  However,  each  statute 
was  contained  in  a separate  aot.  Section  13069  is  found 
in  the  Laws  of  Missouri,  1919,  page  364,  while  Section 
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13065  Is  in  the  Act  on  page  356  of  the  Laws  of  Missouri, 
1919.  An  inspection  of  these  two  acts  will  disclose  that 
they  are  entirely  separate  and  distinct  from  each  other 
and  were  intended  to  apply  to  two  different  types  of 
business.  Each  act  provides  for  a license  or  permit 
and  for  a penalty  for  failure  to  comply  therewith. 

It  is  apparent  that  Section  13069,  supra,  requires 
a license  only  of  those  who  are  engaged  in  the  business 
of  dealing  or  trading  in  eggs,  that  is,  not  only  buying 
eggs  but  also  selling  them.  This  construction  is  based 
not  only  upon  the  title  to  the  act  which  states  that 
the  statute  is  "to  provide  for  a license  of  dealers  in 
eg-s"  but  also  upon  the  fact  that  it  is  difficult  to 
see  how  a person  could  be  engaged  in  the  business  of 
only  buying  eggs. 

However,  even  if  Section  13069,  supra,  is  construed 
so  as  to  require  a license  of  a person  engaged  in  the 
business  of  buying  eggs,  still  the  owner  of  an  "egg- 
breaking establishment"  would  not  be  required  to  obtain 
such  a license.  The  reason  for  this  is  that  the  owner 
of  an  "egg-breaking  establishment"  is  not  engaged  in  the 
business  of  buying  eggs  but  his  business  is  the  "remov- 
ing eggs  from  their  shells  in  the  manufacture  of  frozen, 
liquid,  desiccated  or  any  form  or  whole  eggs,  yolks, 
whites,  or  any  mixture  of  yolks  and  whites,  * * *■  The 
buying  of  eggs  by  the  owner  of  the  "egg-breaking  estab- 
lishment" is  ancillary  to  but  not  the  business  of  such 
owner. 

However,  if  the  owner  of  the  "egg-breaking  estab- 
lishment” engages  in  the  business  of  buying  and  selling 
eggs  in  the  shell  along  with  his  "egg-breaking  establish- 
ment", then  he  is  required  to  take  out  a license  under 
Section  15069,  supra. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department 
that  a person  who  purchases  eggs  and  removes  them  from 
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their  shells  and  changes  them  Into  another  form  is  re- 
quired only  to  purchase  an  "egg-breaking  license"  un- 
der Section  13059,  R.  3.  Missouri,  1929,  and  he  is  not 
a person  who  is  engaged  in  the  business  of  buying  eggs 
so  as  to  require  him  to  obtain  a license  under  Section 
13059,  R.  S.  Missouri,  1929. 

Respectfully  submitted 


ARTHUR  O'KEEFE 
Assistant  Attorney  General 


APPROVED* 


j1.  'b:~tomr 

(Acting)  Attorney  General 
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VEwUE:  Ordinarily  venue  in  a criminal  case  lor  removing 

and  concealing  mortgaged  property  is  in  the  county 
or  the  residence  of  the  defendant# 
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Mi1.  G.  Logan  Uirr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sirs 


we  are  in  receipt  of  y our  request  for  an  opinion 
as  to  the  venue  of  ar.  offense  of  removing  or  concealing 
mortgaged  property  with  the  intent  to  hinder,  delay  and 
defraud  the  mortgagee. 

Section  41<./0  1..  S.  1929  is  the  statute  setting 
out  the  offense  of  disposing  of  mortgaged  property  and 
is  as  follows : 


"Lwery  mortgagor  or  grantor  in  any 
clxattel  mortgage  or  trust  deed  of 
personal  property  who  shall  sell, 
convey  or  dispose  of  the  property 
mentioned  in  said  mortgage  or  trust 
deed,  or  any  part  thereof,  without 
the  written  consent  of  the  mortgagee 
or  beneficiary,  and  without  inform- 
ing the  person  to  whom  the  same  is 
sold  or  conveyed  that  the  property 
is  mortgaged  or  conveyed  by  such 
deed  of  trust,  or  who  shall  injure 
or  destroy  such  property,  or  any 
part  thereof,  or  aid  or  abet  the 
same,  for  the  purpose  of  defrauding 
the  mortgagee,  trustee  or  benefici- 
ary or  his  heirs  cr  assigns,  or  sii&ll 
remove  or  conceal,  or  aid  or  abet  in 
removing  or  concealing  such  property. 
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or  any  part  thereof,  with  intent  to 
hinder,  delay  or  defraud  such  mortgagee, 
trustee  or  beneficiary,  his  heirs  or 
assigns,  shall,  if  the  property  be  of 
the  value  of  fifty  dollars  or  more,  he 
deemed  guilty  of  a felony,  and  upon 
conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not 
exceeding  five  years,  or  by  imprison- 
ment in  the  county  Jail  not  exceeding 
six  months,  or  by  a fine  of  not  less 
than  one  hundred  dollars,  or  by  both 
such  fine  and  imprisonment . And  if 
such  property  be  of  less  a value  than 
fifty  dollars  he  shall  be  deemed  guilty 
of  a misdemeanor,  and  upon  conviction, 
shall  be  punished  by  imprisonment  in 
the  county  Jail  not  exceeding  six 
months,  or  by  a fine  not  exceeding  one 
hundred  dollars,  or  by  both  such  fine 
and  imprisonment." 


Tlie  statute  sets  out  three  separate  offenses  which  are  t 

(1)  selling,  conveying  or  disposing  of 
mortgaged  chattels; 

(2 ) in Juring  or  destroying  such  chattels ; and 

(3)  removing  or  concealing  same  with  the  intent 
to  hinder,  delay  or  defraud  the  mortgagee, 
his  heirs  or  assigns. 

Section  3377  It.  S.  Iw29  is  the  general  venue  statute  and 
is  as  follows : 


"Offenses  committed  against  the  laws  of 
this  state  shall  be  punished  in  the 
county  in  which  the  offense  is  committed, 
except  as  may  be  otherwise  provided  by 

law." 
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This  general  statute  will  apparently  cover  every  offense 
set  out  under  Section  4100,  except  that  of  removing  mortgaged 
chattels  with  the  Intent  to  hinder,  delay  or  defraud,  since 
the  selling.  Injuring  or  destroying  and  the  concealment  of 
property  must  take  place  at  a definite  location, 

A search  of  Missouri  cases  reveals  only  a few  In  which 
the  defendant  was  charged  with  and  convicted  of  removing 
mortgaged  chattels  with  the  intent  to  defraud,  and  In  none 
of  these  cases  was  the  question  of  venue  directly  raised, 

Eaoh  of  the  cases  mentioned  charged  the  defendant  In  the 
county  of  his  residence,  which  In  all  cases  was  the  county 
in  which  the  mortgaged  chattels  weie  located. 

In  the  case  of  State  vs.  i-rank  Miller  255  Mo.  223,  the 
defendant  resided  in  St,  ijouis,  Missouri,  and  gave  a chattel 
mortgage  for  a part  of  the  purchase  price  of  furniture.  The 
defendant  loaded  the  furniture  on  a freight  car  at  the  Union 
Station  where  it  was  transported  to  Wisconsin.  No  question 
of  the  jurisdiction  of  the  court  in  St.  Louis  City  was  ' 
raised  and  an  inference  may  he  drawn  that  the  venue  was 
proper, 

A search  of  the  cases  in  other  jurisdictions  fails  to 
reveal  any  case  in  which  this  question  was  directly  passed 
upon.  In  two  of  such  cases,  however,  the  courts  raised  a 
similar  hypothetical  question.  In  State  vs.  Jullen  48  Iowa 
Reports  445,  the  defendant  was  charged  with  selling  or  con- 
coaling  mortgaged  property  in  Plymouth  County,  The  facts 
revealed  that  the  defendant  amoved  the  property  from  Ply- 
mouth County  but  sold  in  the  State  of  Kansas.  We  find 

the  following  in  the  opinion  of  the  court,  l,e,  447 1 


"It  is  true  the  property  could  not  be 
legally  sold,  but  the  defendant  cannot 
be  convicted  for  a sale  unless  it  was 
made  in  that  county.  An  intent  to  sell, 
conceal,  or  dispose  of,  wherever  formed, 
does  not  constitute  a crime.  It  is 
difficult  to  see  how  a sale  in  Kansas 
can  relate  back  so  as  to  become  a sale 
in  Plymouth  county  In  this  State.  Nor 
can  a concealment  at  jjecatur,  Nebraska, 
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or  elsewhere,  by  relation,  constitute 
and  make  a concealment  in  such  county. 
Llastic.ity  is  an  unknown  quantity  or 
quality  in  a criminal  statute.  The 
3tate  v.  Lovell,  23  Iowa,  304. 

<*•&***#  -if 

There  is  no  evidence  tending  to  show 
where  the  defendant  was  when  he  started 
to  Kansas.  He  may  have  been  In  either 
Sioux  or  Plymouth  county.  If  the  de- 
fendant started  from  either  place  and 
went  to  Kansas,  and  there  sold  the  pro- 
perty without  the  consent  of  the  mortgagee, 
we  think  this  would  amount  to  a conceal- 
ment or  disposal  of  the  property  In  such 
county,  for  while  so  removing  the  property 
he  was  'hiding  or  putting  it  away.'" 


In  the  case  of  bobbers on  v.  The  State  3 Tex.  app. 
Leports  502,  the  defendant  was  charged  ?/ith  fraudulently 
disposing  of  a bale  of  cotton.  The  facts  showed  that  the 
cotton  was  removed  from  one  county  and  sold  in  another, 
the  indictment  being  filed  in  the  courty  from  which  the 
cotton  was  removed.  The  argument  of  the  state's  attorney 
is  quoted  at  length  In  which  we  find  the  following,  l.c, 
503: 


" * * But,  suppose  the  cotton  had 
been  removed  from  the  latter  county, 
out  of  the  state,  where  would  the  venue 
lay?  I say,  in  the  county  where  the 
mortgage  was  given,  and  subsisting 
at  the  time  of  such  fraudulent  removal, 
selling,  or  disposition. " 


The  court  in  its  opinion  did  not  contradict  this  state- 
ment by  the  state's  attorney  but  approved  same  by  implication 
in  its  opinion  where  we  find  the  following,  l.c.  506: 
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"This  prosecution  Is  not  pretended  to 
be  based  upon  a removal  of  the  property 
beyond  the  state,  tut  can  only  be  main- 
tained on  the  clause  making  it  penal 
to  sell  the  property;  which  necessitates 
the  Inquiry  as  to  whether,  under  this 
clause,  the  prosecution  could  be  main- 
tained In  a county  other  than  the  one 
in  which  the  selling  took  place," 


All  of  the  oases  emphasise  the  consideration  of  the 
provisions  of  the  mortgage  Itself  which.  In  this  state, 
ordinarily  provides  that  the  property  shall  not  be  removed 
from  the  county  of  the  defendants  residence  without 
written  consent  of  the  mortgagee. 

We  are  of  the  opinion,  after  a consideration  of  all 
the  above  authorities,  that  the  venue  for  the  offense  of 
removing  mortgaged  property  with  intent  to  hinder,  delay 
or  defraud  the  mortgagee,  his  representatives,  heirs  or 
assigns,  ordinarily  lies  In  the  county  where  the  mortgaged 
chattels  were  lawfully  situated  by  authority  of  the  mortgagee 
at  the  time  of  such  fraudulent  removal  where  the  property 
Is  removed  from  this  state. 


Respectfully  submitted. 


ROBERT  L.  HYDER 

Assistant  Attorney  General 


APPROVED  t 


Trmrruyn 

(Acting)  Attorney  General 
RLRsRT 


COUNTY  BUDGET  ACT: 


Current  revenue  coming  In  during  the 
current  year  can  be  used  during  that  year* 


October  17,  1939 


Honorable  G.  Lor  an  *.arr 
Trosocuting  attorney 
Morgan  County 
Ver  allies,  ki^^ouri 


i.  ear  -r.  Marr : 


This  la  In  reply  to  your  letter  of  some  t.'m# 
ago  requesting  an  opinion  of  this  Department,  your  letter 
being  as  follows: 

"^he  following  are  items  of  inde- 
pencent  revenue  collected  during  the 
year  by  the  county  clerk.  These 
items  consist  of  revenue  from  the 
3ale  of  products  frou.  the  county  poor 
farm;  *87.00  collected  from  Cooper 
County  for  refund  in  keeping  a priso- 
ner for  them  in  the  Cole  County  jail; 
fees  from  the  office  of  the  prosecut- 
ing attorney  for  convictions  in  crimi- 
nal cases;  Liquor  and  Beer  licenses; 
lees  earned  by  the  county  clerk;  sale 
ana  collections  from  sewing  room 
products. 

"because  these  items  of  Income  are 
unknown  quantity  when  the  budget  is 
made,  th©**©  is  some  doubt  whether  this 
current  income  was  figurea  in  the  1939 
budget  in  January. 

"There  is  a contention  that  current 
revenue  is  unestimated  and  unapportioned 
in  the  1939  budget,  and  is  revenue  to 
be  left  on  hand  for  use  in  the  budget 
of  1940,  although  duly  collected  in  1939. 
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"wow  the  fees  collected  by  the 
prosecuting  attorney  under  the 
constitution  ano  statutes  goes  to 
the  common  school  fund,  of  which 
there  can  be  no  question. 


"Jut  the  other  revenue  is  general 
revenue.  The  county  court  has  to 
meet  a *1300.00  payment  on  a tractor; 
the  county  agent  must  be  paid  the 
monthly  allov/ance;  the  county  clerk 
and  the  prosecuting  attorney  at  en- 
titled to  additional  salary  voted 
by  the  legislature;  none  of  the 
above  items  being  figured  in  1939 
budget." 

Hie  main  purpose  of  the  County  budget  *ct  was 
to  place  the  respective  counties  on  a budget  which  would 
confine  each  county  to  its  anticipated  revenue  for  any 
given  year,  thereby  preventing  the  county  from  going  into 
debt  beyond  its  resources. 


The  Budget  act.  Laws  of  Missouri,  1933,  pages 
341  et  soq.,  did  not  completely  abolish  the  former  system 
originally  under  beetions  9874,  9985  and  9986,  h.  w.  ho. 
1929,  but  emphasized  the  oash  system  by  creating  priori- 
ties among  the  classes. 


oy  dec t ion  12,  of  Article  X of  the  Constitution 
of  Missouri,  the  revenue  of  a current  year  cannot  be  used 
to  pay  accounts  of  previous  years  unless  there  be  a sur- 
plus, but  under  the  provisions  of  said  seotion  counties 
are  entitled  to  expend  all  of  their  anticipated  revenue 
for  the  current  year  for  current  expenses.  The  excess  or 
funds  arising  from  delinquent  taxes  may  be  used  to  pay 
prior  years*  indebtedness.  This  rule  is  well  stated  in 
*>tate  ex  rel.  v.  Johnson,  162  Mo.,  1.  c.  629. 

^ Applying  the  above  statements  to  the  questions 

hlch  you  present,  we  think  that  the  items  of  v97.00 
collected  from  Cooper  County  for  the  refund  in  keeping  of 
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prisoners,  liquor  and  bear  fees,  fees  earned  by  tha 
county  clerk,  sales  and  collections  frotn  sowing  room 
products,  can  be  placed  In  the  general  revenue  fund 
or  may  be  placed  to  the  credit  of  any  class  which  Is 
In  need  of  the  same  In  order  to  preserve  priorities. 

e are  in  accord  with  your  statement  that 
fees  collected  by  the  prosecuting  attorney  in  the  matter 
of  fines  and  forfeitures  should  go  to  the  credit  of  the 
school  fund. 

i.e  do  not  think  there  is  any  provision  in  the 
County  budget  net  which  prevents  the  oourt  from  using 
miscellaneous  revenue  for  any  legitimate  purpose  provided 
that  the  five  classes  of  the  budget  act  have  received 
all  of  the  revenue  to  which  each  class  is  entitled, and, 
in  the  event  there  are  no  prior  liens  on  the  miscellaneous 
fund,  it  can  be  used  for  the  additional  pay  of  the  County 
Clerk  and  the  prosecuting  attorney. 


respectfully  submitted. 


OLx,I VKR  W.  NOLBM 

assistant  Attorney-General 


APPROVED: 


w. J.  ubhhii 

(Acting  jAttorney-General 
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AGRICITLTTRE:  Feed  for  livestock  and  poultry  containing 

COMMERCIAL  FEEDING:  rice  hulls  in  any  form  may  not  be  sold  as 

a commercial  feed  in  this  state. 


November  1,  1939 


Honorable  Jewell  Mayes 
Commissioner  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  upon  the 
following  statement  of  facts: 


"This  Department  has  need  for  your  in- 
terpretation of  Section  12,671  of  the 
State  Feed  Law,  and  especially  the  forbid- 
dance  relating  to  the  mixing  or  adulterat- 
ing of  any  registered  livestock  or  poultry 
feed  with  ’rice  hulls.' 


"Is  this  Department  justified  in  interpret- 
ing this  Soctlon  as  forbidding  the  mixing 
or  adulterating  of  any  registered  livestock 
or  poultry  feed  with  ground  or  pulverized 
rice  hulls?" 

Section  12671,  R,  S.  Mo.  1929,  in  so  far  as  it  applies 
to  your  question,  provides  as  follow: 

"Any  person  who  shall  mix  or  adulterate 
any  feed  with  rice  hulls,  chaff,  peanut 
hulls,  dirt,  ground  or  crushed  corncobs, 
sawdust,  weed-seeds,  the  viability  of  which 
has  not  been  destroyed  except  in  poultry 
feeds  or  with  more  than  five  per  oent  of 
mineral  substances  with  the  exception  that 
this  five  per  cent  limitation  shall  not  ap- 
ply to  mineral  feeds,  or  who  shall  mix  or 
adulterate  any  feed  with  materials  of  little 
or  no  feeding  value,  or  with  substances  in- 
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jurious  to  the  health  of  domestio  ani- 
mals or  poultry,  or  who  shall  sell,  offer 
or  expose  for  sale  or  distribution  any 
feed  so  mixed  or  adulterated  shall  be 
guilty  of  a violation  of  this  article. 

From  our  research  on  this  question,  we  fail  to  find 
where  this  section  of  the  statute  has  been  before  the  Mis- 
souri courts  for  construction. 

Since  your  request  indicates  that  there  are  some  who 
think  this  law  applies  only  to  rice  hulls  which  are  unground 
or  unpulverized,  we  will  have  to  look  to  the  statute  and  by 
construction  determine  whether  or  not  the  lawmakers  intended 
that  it  apply  to  rice  hulls  in  every  form. 

In  the  case  of  Bowerman  v.  Lackawanna  Mining  Co. , 98 
Mo.  App.  308,  316,  the  court  announced  a rule  of  statutory 
construction  which  is  generally  applied.  The  rule  is  as 
follows: 


" * * * then  in  interpreting  the  statute 
we  should,  we  think,  select  and  give  it 
that  shade  of  meaning  which  will  make  the 
statute  serve  vdiat  appears  to  have  been 
the  purpose  of  the  Legislature  in  its  en- 
actment." 

another  rule  applicable  here  is  announced  in  the  case  of 
Missouri  Granitoid  Co.  v.  George,  150  ko.  App.  650,  657, 
wherein  the  court  states: 

"Statutes  are  not  to  be  construed  so  as  to 
pervert  the  very  object  aimed  at." 

In  support  of  the  view  that  the  statute  does  not  apply 
to  feeds  containing  ground  or  pulverized  rice  hulls,  this  de- 
partment has  received  a brief  and  suggestions  from  interested 
parties.  We  note  that  these  suggestions  are  in  support  of 
feed  containing  ground  or  pulverized  rice  hulls  for  domestic 
animals,  but  no  suggestions  are  offered  that  such  feed  would 
not  be  injurious  to  poultry.  These  parties  also  take  the 
position  that  the  purpose  of  the  act  Including  rice  hulls  in 
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the  prohibited  clase  was  to  prevent  then  from  being  placed 
in  the  feed  only  for  the  reason  that  such  hulls  in  their 
original  fora  when  taken  into  the  stomach  and  digestive 
traeta  of  domestic  animals  or  poultry,  would  cut  and  injure 
such  organs  of  the  animals  or  poultry,  and  for  that  reason 
alone  should  not  be  placed  in  commercial  feeds. 

Referring  to  this  statute  again,  we  concede  that 
that  was  one  of  the  purposes  of  the  act,  but  we  also  think 
that  feeds  mixed  or  adulterated  with  materials  of  little 
or  no  feeding  value  are  prohibited.  Referring  again  to  the 
act,  it  will  be  noted  that  chaff,  peanut  hulls,  dirt,  ground 
or  crushed  corncobs  and  sawdust  are  prohibited,  not  because 
they  contain  sharp  particles  like  rice  hulls  do,  which  would 
cut  the  intestines  of  animals  or  poultry,  but  because  they 
have  little  or  no  feeding  value.  Sven  though  the  rice  hulls 
are  ground  or  pulverized,  there  seems  to  be  a difference  of 
opinion  as  to  whether  or  not  they  would  contain  small  partioles 
whioh  would  still  cut  the  Intestines  of  poultry  or  young  stock. 

In  a treatise  entitled  "Feeds  and  Feeding"  by  Morrison, 
20th  Sd. , which  is  considered  an  authority  on  the  subjeot,  we 
find  at  page  355,  paragraph  573,  that  the  author  has  the  fol- 
lowing to  say  about  rioe  hulls  in  feed: 

"Rioe  hulls  are  tasteless,  tough,  and  woody. 

They  are  heavily  oharged  with  silica,  have 
sharp,  roughened  edges,  and  are  said  to  be 
irritating  and  dangerous  to  the  walls  of  the 
stomach  and  intestines.  In  any  event,  they 
are  digested  to  only  a small  extent  by  animals 
and  furnish  but  about  one-third  as  much  digesti- 
ble nutrients  as  wheat  straw.  They  should 
therefore  never  be  fed  to  stock.  Yet  they  are 
still  occasionally  used  by  unscrupulous  persons 
for  adulterating  stock  feeds. * 

As  rice  hulls  contain  about  one-third  as  much  nutrients 
as  wheat  straw,  then  it  seems  that  they  would  come  within  the 
class  named  in  the  foregoing  statute  as  containing  little  or 
no  feeding  value. 

It  is  suggested  in  the  brief  submitted  in  support  of 
using  rice  hulls  when  ground  or  pulverized  that  this  section 
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does  not  prohibit  the  nixing  of  rice  hulls  with  commercial 
feed  unless  such  mixing  destroys  the  "viability"  of  such  feed. 
as  a basis  for  this  suggestion,  the  following  language  of  the 
law  is  used: 


"Any  person  who  shall  mix  or  adulterate 
any  feed  with  rice  hulls,  chaff,  peanut 
hulls,  dirt,  ground  or  orushed  oorn- 
cobs,  sawdust,  weed-seeds,  the  viability 
of  which  has  not  been  destroyed  * * 

We  think  the  term  "viability"  as  used  in  that  section 
refers  to  the  weed-seeds  and  not  to  the  rice  hulls,  chaff, 
peanut  hulls,  dirt,  ground  or  crushed  corncobs  or  sawdust, 
v/eed-seeds  with  undestroyed  viability  are  prohibited  for 
the  purpose  of  preventing  foreign  weeds  being  introduced 
into  this  state. 

In  our  research  on  the  question  of  using  rice  hulls 
in  any  form  in  commercial  feeds,  the  weight  of  authority 
does  not  recommend  such  use  for  ths  reasons  (1)  that  the 
hulls  of  the  rice  cut  the  intestines  of  animals  and  poultry 
and  they  are  thereby  injured;  (2)  that  rice  hulls  have  very 
little  feeding  value. 

Doctor  Hogan  of  the  Lllssouri  University,  who  Is  con- 
sidered by  Kiasouri  officials  as  an  authority  on  animal 
nutrition,  makes  the  following  statement  on  this  subjeot 
under  date  of  October  7,  1939,  to  the  Department  of  .igri  culture: 

"There  is  some  confusion  among  feed 
deulers  and  possibly  feed  control  chem- 
ists as  to  the  meaning  of  the  term 
'Nice  Hulls*.  It  is  my  understanding 
though  that  according  to  the  association 
of  Feed  Control  Officials  'Nice  Hulls* 

Is  that  part  of  the  plant  that  encloses 
the  true  rice  kernel.  This  material 
would  be  comparable  in  a way  to  oat  hulls, 
however,  rice  hulls  have  much  less  feeding 
value  than  do  oat  hulls.  It  would  be  al- 
most impossible  to  pick  out  any  part  of 
another  plant  that  would  be  worth  as  littls 
as  *Rice  Hulls*.  There  is  no  excuse  or 
Justification  whatever  for  ever  putting  this 
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material  in  a feed.  For  your  information 
I will  enclose  the  percentage  of  digestible 

protein  and  digestible  total  nutrients  of 
rice  hulls  and  of  two  other  yery  low  grade 

feeds: 


Digestible 

Protein 

IDS 

N R 

Rice  hulls 

0.1 

9.9 

98.0 

Wheat  straw 

o.e 

35.7 

43.6 

Oat  hulls 

0.6 

38.3 

46.9 

This  is  copied  from  Morrison’s  Feeds  and  Feed- 
ing. This  table  indicates  yery  clearly  that 
no  feeder  could  afford  under  any  circumstances 
to  use  ’Rice  Hulls'. 

"In  addition  to  the  lack  of  feeding  value  rice 
hulls  are  stated  to  be  actually  injurious. 

They  contain  a yery  high  percentage  of  silica 
and  have  sharp  cutting  edges." 


While  the  view  that  the  grinding  or  pulverizing  of  rice 
hulls  removes  the  objection  that  when  they  are  so  ground  or 
pulverized  they  do  not  have  the  sharp  cutting  edges  and  there- 
fore will  not  injure  poultry  or  animals  to  which  they  axe  fed, 
yet  such  grinding  and  pulverizing  does  not  aad  to  the  feeding 
value  of  rice  hulls.  Chaff,  peanut  hulls,  dirt,  ground  or 
crushed  corncobs  or  sawdust  may  not  have  ny  particles  in  them 
which  would  cut  or  injure  the  intestines  of  animals  or  poultry 
to  which  they  are  fed,  yet,  since  they  have  little  or  no  feed- 
ing value,  they  are  prohibited  by  this  statute,  and  for  the 
same  reason  we  think,  rice  hulls  in  any  form  are  prohibited 
from  being  mixed  with  commercial  feeds. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  Department  of  Agriculture  should  not  interpret  the 
foregoing  statute  so  as  to  authorize  the  mixing  or  adulterat- 
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ing  of  any  registered  livestock  or  poultry  feed  with  ground 
or  pulverized  rice  hulls. 


Respectfully  submitted 


TYRS  BURTON 

Assistant  Attorney  General 


APPROVED: 


3.'  bjl&: 

(acting)  Attorney  General 


TAB: HR 
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in  order,  to  render  the  co  .mty  liable  lor  blood 
i ound  iiU'iibss  «.na  i* tod  lenses  j^uroiiaseu  by  tne 
snerix i',  tii t;  sheriff  must  be  ti  lawlully  u..tliLi,izeo. 
a ont  ox  the  comity. 


November  9,  1=>39 

v 


) 

Hon.  (i.  .uogan  Man- 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir* 


We  are  In  receipt  of  your  request  for  an  opinion, 
dated  November  2,  1939,  which  reads  as  follows* 


"Just  equipment  for  the  office  of  the 
sheriff  Is  the  County  liable  for  through 
the  county  court?  The  sheriff  lias  Informed 
the  county  court  that  he  Is  authorized 
by  an  opinion  of  the  attorney  general  to 
purchase  all  necessary  equipment  and  the 
county  must  pay  for  the  same.  That  includes 
guns,  tear  gas  guns,  submachine  guns,  hand- 
cuffs, etc.  Now  the  sheriff  bought  a set 
of  six  red  lenses  to  put  In  spot  lights 
on  the  car  of  the  sheriff  and  hla  deputies. 
These  lenses  to  be  used  in  case  of  wrecks 
and  other  warning  signs  on  highways,  and 
the  lenses  are  to  remain  the  pxoperty  of 
Morgan  County.  The  State  Penitentiary  gave 
a blood  hound  to  the  office  of  the  sheriff. 

A collar,  muzzle  and  dog  harness  were  bought 
for  this  blood  hound  and  charged  up  to  Mor- 
gan County  by  the  sheriff. 

"The  county  court  of  Morgan  County,  Missouri, 
has  tui’ned  down  these  last  two  mentioned  bills 
and  as  a reason  said  county  was  liable  for 
these  expenditures  because  the  same  were  not 
necessary  equipments  to  the  office  of  the 
sheriff. 
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Lection  12109  R.  S.  Lio.  1929  reads  as  follows » 


"If  a claim  against  a county  be  for  work 
and  labor  done,  cr  material  furnished  In 
good  faith  by  the  claimant,  under  contract 
with  the  county  authorities,  or  with  any 
agent  of  the  county  lawfully  authorised, 
the  claimant.  If  he  shall  have  fulfilled 
his  contract,  shall  be  entitled  to  recover 
the  just  value  of  such  work,  labor  and 
material,  though  such  authorities  or  agent 
may  not.  In  making  such  contract,  ave 
pursued  the  form  of  proceedings  prescribed 
by  law." 


It  Is  plain,  from  a fair  and  simple  construction  of  the 
words  of  Lection  12109,  supra,  that  In  order  to  render  the 
county  liable  for  materials  furnished,  those  materials  must 
be  bought  either  (1)  under  contract  with  the  county  court, 
or  (2)  under  contract  with  a lawfully  authorized  agent  of 
the  county.  According  to  your  statement  of  the  case,  as 
set  forth  In  your  request,  the  sheriff  of  your  county, 
without  a semblance  of  authorization  from  the  county  court, 
purchase^,  the  articles  lusntioneu  and  (marked  them  to  the 
county.  The  sheriff,  not  being  the  authorized  agent  of  the 
county,  could  not  render  the  county  liable  on  a contract 
such  as  that.  Indeed,  In  Kansas  City  Sanitary  Co.  v.  Laclede  - 
County,  269  S.  W.  39b,  l.c.  398,  It  Is  said: 


"Section  9507  requires  that  the  agent 
purchasing  supplies  for  the  county  be 
lawfully  authorised,  and  this  requirement 
Is  not  done  away  with,  even  though  the 
claim  may  not  be  defeated,  because  the 
prescribed  legal  steps  have  not  been 
followed." 


(Section  9607  Is  now  Section  12109,  supra) 
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CONCLUSION 


Our  opinion.  In  view  of  the  clear  manner  In  which  the 
legislature  has  spoken  In  Section  12109,  supra,  is  that 
Morgan  County  (absent  a subsequent  ratification  of  the 
contract)  Is  not  liable  ror  the  purchase  price  of  these 
red  lenses  and  bloodhound  equipment  purchased  by  the 
sheriff,  he  having  no  authority  to  act  as  agent  for  the 
county  In  making  such  purchase. 

We  are  enclosing  two  other  opinions  written  by  this 
department  which  deal  with  related  natters,  and  which 
may  be  of  Interest  to  you. 


respectfully  submitted. 


. J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


TYRE  w.  BURTON 
(Acting)  Attorney  General 


RPCWiRT 
Enc  . 


TAXATION: 

SALE  OF  LAND  TO  TRUSTEE: 
THE  TRUSTEE  MAY  NOT  BE 
DEPUTY  COUNTY  COT, LECTOR: 


Deputy  county  collectoi  may  not  act 
as  trustee.  Authority  of  the  trustee 
to  collect  fees  for  service. 


November  17,  1939 


Honorable  0.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  request  wherein  you  sub- 
mit the  question  of  whether  or  not  a deputy  collector  may 
act  as  a trustee  for  the  county  court  to  purohase  lands 
sold  for  delinquent  back  taxes  by  virtue  of  the  provisions 
of  Section  9953a,  Laws  of  Missouri,  1939,  page  851;  and 

Whether  or  not  such  deputy  collector  trustee  can 
make  a good  title  to  lands  so  purchased;  and 

Whether  or  not  such  trustee  would  be  permitted 
to  collect  the  compensation  authorized  to  be  paid  to 
trustees  for  such  sales;  and 

Also,  your  letter  of  November  8th,  which  supple- 
mented your  first  request  wherein  you  ask  the  question 
of  whether  or  not  costs  must  be  paid  a deputy  collector 
who  buys  the  lands  sold  and  in  which  sale  the  deputy 
collector  acts  for  the  collector;  and 

The  question  of  what  the  ten  per  cent  commission 
to  the  trustee  is  based  upon. 

In  your  request  you  refer  to  our  opinion  dated 
November  3Gth,  1937,  wherein  we  held  that  neither  the 
county  collector  nor  his  deputy  are  authorized  to  bid 
in  at  sales  or  purohase  lands  offered  for  sale  for 
delinquent  taxes  by  the  county  collector.  In  view  of 
that  opinion,  then  you  ask  the  question  of  whether  or 
not  the  fact  that  the  deputy  collector  who  has  been 
appointed  trustee  would  alter  our  conclusion  taken  in 
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the  foregoing  opinion.  The  trustee  mentioned  In  your  let- 
ter la  appointed  by  virtue  of  the  provisions  of  Section 
9953b,  page  851,  Laws  of  Missouri,  1939,  which  provides  In 
part  as  follows t 

"it  shall  be  lawful  for  the  County 
Court  of  any  County,  and  the  Comp- 
troller, Mayor  and  President  of  the 
Board  of  Assessors  of  the  City  of 
St.  Louis,  to  designate  and  appoint 
a suitable  person  or  persons  with 
discretionary  authority  to  bid  at  all 
sales  to  which  Section  9953a  is  appli- 
cable, and  to  purchase  at  such  sales 
ell  lands  or  lots  necessary  to  pro- 
tect all  taxes  due  and  owing  and 
prevent  their  loss  to  the  taxing 
authorities  involved  from  inadequate 
bids.  Such  person  or  persons  so 
designated  are  hereby  declared  as  to 
such  purchases  and  as  title  holders 
pursuant  to  collector's  deeds  issued 
on  such  purchases,  to  be  trustees  for 
the  benefit  of  all  funds  entitled  to 
participate  in  the  taxes  against  all 
such  lands  or  lots  so  sold.  « » « * " 

This  section  provides  that  the  court  may  appoint 
some  suitable  person  with  discretionary  authority  to  bid 
at  the  sales  in  which  lands  are  sold  and  to  protect  the 
taxes  and  prevent  loss  to  the  taxing  authorities  from 
inadequate  bids.  Since  we  have  held  in  the  opinion  here- 
tofore referred  to  that  the  deputy  collector  would  not  be 
authorized  to  bid  at  sales  or  purchase  lands  offered  for 
sale  for  delinquent  taxes  by  the  collector,  we  do  not 
think  that  the  fact  that  the  county  court  would  appoint 
such  deputy  collector  as  trustee  to  bid  for  it  would 
alter  our  views  taken  in  the  opinion. 

In  connection  with  this  opinion  we  would  like  to 
particularly  call  your  attention  to  the  statement  of  the 
Supreme  Court  in  McLeod  v.  Burkhalter,  et  al.,  57  Miss. 

65,  66,  the  court  saldt 


Hon 
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"*  * * Besides,  persons  charged  with 
the  administration  of  the  fiscal  af- 
fairs of  the  people  must  be  content 
with  the  gains  provided  for  in  the 
fees  and  salaries  allowed  by  law,  and 
should  not  be  permitted  to  augment 
them  by  speculations  in  the  funds  or 
property  which  come  under  their  of- 
ficial control.  ***«■**■**■**" 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  the  deputy  coirnty  collector  would  not  be  a proper 
person  and  it  would  be  against  public  policy  to  name  him 
to  act  as  trustee  for  the  taxing  authorities  to  purchase 
lands  sold  for  delinquent  taxes  by  virtue  of  the  pro- 
visions of  Section  9953b,  page  861,  Laws  of  Missouri,  1939. 


II. 

You  next  submit  the  question  that  in  case  such 
deputy  collector  is  a trustee  and  has  bought  lands  at 
such  sales  and  has  taken  title  as  such  trustee,  are  the 
acts  of  such  deputy  collector  void  or  voidable,  and  oan 
he  make  a good  title  to  the  lands  which  he  has  so  pur- 
chased  and  is  holding  as  trustee? 

If  the  deputy  collector  is  not  authorised  to  act 
as  such  trustee  and  he  does  as  such  regardless  of  such 
unauthorization,  then  we  think  he  would  come  within  the 
classification  of  a de  facto  offloer.  Since  we  have  held 
in  our  first  conclusion  that  such  deputy  collector  is  not 
qualified  to  act  as  the  trustee  to  represent  the  county 
court  at  delinquent  land  sales,  then  this  question  here 
would  Involve  the  question  of  whether  or  not  such  deputy's 
acts  would  be  void  or  voidable.  We  think  that  such  deputy 
collector  appointed  as  trustee  would  be  a de  facto  appointee. 
In  St.  Louis  County  v.  John  Sparks,  10  Mo.  page  80,  the 
question  of  the  acts  of  a de  facto  officer  was  considered 
by  the  court  and  there  the  rule  was  stated  as  follows: 

"The  appointment  of  a person  to  an 
office,  who  has  not  the  necessary 


Hon.  0.  Logan  Marr 


(4) 


November  17,  1939 


qualifications,  la  not  void.  He  la 
de  facto  an  officer,  and  his  acts, 
until  his  removal,  are  valid. n 

Following  the  rule  announced  in  the  St.  Louis 
County  oaae  it  would  seem  that  even  though  the  deputy 
collector,  acting  as  such  trustee,  does  not  possess  the 
necessary  qualifications  to  aot  as  such  trustee,  yet 
any  act  which  he  would  perform  as  such  trustee  would  be 
valid. 


CONCLUSION. 

Therefore,  if  such  deputy  collector  trustee  buys 
land  and  takes  title  as  a designated  trustee,  then  he  may 
make  a title  to  such  lands  and  convey  the  interest  that 
he  has  obtained  as  trustee. 


III. 

On  the  question  of  whether  or  not  auah  deputy  col- 
lector trustee  would  be  entitled  to  the  compensation  pro- 
vided by  the  statute  for  the  trustee  on  the  resale  of 
lands  granting  that  such  appointment  is  against  public 
policy,  in  view  of  the  fact  that  he  is  acting  as  a de 
facto  offloer,  we  think  the  rule  is  applicable  which  is 
announced  in  State,  ex  rel. , v.  Clark,  State  Auditor, 

52  Mo.  508,  wherein  it  is  held  that  he  who  has  the  com- 
mission is  entitled  to  the  emoluments  of  the  office  until 
his  authority  is  revoked  by  proper  proceedings.  And  in 
the  case  of  Dickerson  v.  City  of  Butler,  27  Mo.  App.  9, 

1.  o.  14,  the  court  said! 

”*  • * It  must  be  considered  as  the 
settled  law  of  this  state  that,  in 
an  action  for  fees,  the  title  to  the 
office  cannot  be  decided,  and  that 
a de  facto  officer,  while  In  possession 
ofHEhe  office,  can  recoverHThe  fees  of 
TEo  oi  l ice.'  » * * i 

CONCLUSION. 

Following  the  rule  announced  in  the  above  cases 
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it  is  the  opinion  of  this  department  that  the  trustee, 
though  he  may  not  have  the  qualifications  to  act  as  auch. 

Is  a de  facto  officer  and  is  entitled  to  the  emoluments 
of  the  office  during  the  time  that  he  is  acting  as  euoh. 

IV. 

In  your  supplementary  request  of  the  8th,  you 
requested  an  opinion  on  whether  or  not  the  costs  must 
be  paid  by  a deputy  collector  who  buys  in  at  his  own 
sale  and  also  the  question  of  just  what  the  ten  per  oent 
commission  is  based  upon. 

You  will  refer  to  Section  9953b,  page  851,  Laws 
of  Missouri,  1939,  and  it  will  be  seen  that  the  trustee 
is  not  entitled  to  this  ten  per  cent  commission  until 
he  sells  this  land.  Since  we  have  ruled  above  that  the 
trustee,  even  if  he  is  a de  facto  trustee,  is  entitled 
to  the  fees  for  his  services.  That  being  the  case  the 
trustee,  who  is  a deputy  collector,  if  he  buys  in  the 
land  for  the  proper  officials,  and  sails  them  hq  would 
be  entitled  to  the  ten  per  oent  comnlssion.  Said  Section 
9953b,  supra,  provides  in  part  as  follows: 

"*  * * Compensation  to  trustees  as 
herein  designated  shall  be  payable 
solely  from  proceeds  derived  from 
the  sale  of  lands  purchased  by  them 
as  such  trustees  and  shall  be  fixed 
by  the  authorities  hereinbefore 
designated,  but  not  in  excess  of 
ten  peroent  (10#)  of  the  price  for 
which  any  such  lands  and  lots  are 
sold  by  the  trustees.  •»*****■ 

You  will  note  from  the  language  of  this  section 
that  the  trustee  is  to  receive  not  in  excess  of  ten  per 
cent  of  the  price  for  which  he  sells  lands  and  lots  which  he 
is  holding  as  such  trustee. 

CONCLUSION. 

We  are,  therefore,  of  the  opinion  that  the  trustee, 
even  though  he  is  a deputy  collector,  if  he  performs  the 
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acts  of  a trustee,  is  entitled  to  the  commission  author- 
ized by  the  statute  for  such  services. 

We  are  further  of  the  opinion  that  the  basis  of 
the  compensation  to  which  such  trustee  is  entitled  for 
selling  lands  which  he  has  purchased  as  such  official 
is  ten  per  cent  of  the  sale  price  for  which  such  lands 
and  lots  are  sold. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


w.  j:'jbrk 

(Acting)  Attorney  General 
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COUNTY  JAIL:  The  Morgan  County  jail  must  be  maintained  within  the 

corporate  limits  of  the  county  seat  of  justice, 
Versailles.  A part  of  the  Morgan  county  home  can  not 
be  maintained  or  used  as  the  county  jail,  because 
it  is  outside  the  corporate  limits  of  the  Morgan  county 
seat  of  justice,  Versailles. 


November  29,  1939 


November  3,  1939,  in  the  following  terms,  was  received: 


"I  am  asking  for  an  opinion  as  to 
whether  the  county  court  can  remodel 
and  rebuild  a part  of  the  county  home 
belonging  to  Morgan  County,  with  the 
suid  county  home  situated  outside  the 
city  limits  of  the  city  of  Versailles, 
and  1*  miles  from  tne  city  limits  of 
said  county  seat,  into  a jail  for  Mor- 
gan County,  Mo?  Does  this  Jail  have 
to  be  built  in  the  county  seat  of  Morgan 
County,  Mo.,  within  the  city  limits?" 


Your  letter  dated  November  25,  1939,  with  enclosure, 
vas  also  received,  and  it  in  part  states: 


"Section  12061  has  been  called  to  the 
attention  of  the  court.  All  the  court 
is  trying  to  do  is  to  alter  and  repair 
an  old  building,  a building  that  they 
own,  although  the  said  building  is  out- 
side the  city  limits  of  the  city  of  Ver- 
sailles, the  county  seat  or  the  seat  of 
justice.  It  w uld  seem  that  section 
12061  would  apply  if  the  county  was  build- 
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November  29, 


<ng  a new  building  and  did  not  have  any 
land  In  the  city  limits?" 


Your  letter  dated  November  2t,  1939,  was  also  received. 

Section  12043,  i».  3.  ko.  1*29,  ho.  Stat.  ann.  page  o40o, 
provides  t 


"There  shall  be  erected  and  maintained 
in  each  county,  at  the  established  seat 
of  Justice  thereof,  a rood  and  sufficient 
courthouse  and  Jail.'* 


The  above  quoted  Section  12043  plainly  requires  that  the 
Jail  of  Morgan  County  be  maintained  within  the  corporate 
limits  of  its  seat  of  justice,  which  is  the  county  seat,  Ver- 
sailles. 

Regarding  the  powers  of  the  county  court  concerning 
county  buildings,  the  Supreme  Court,  in  Wolcqtt  v.  Lawrence 
County,  26  Mo.  272,  l,c.  276,  276,  said: 


"It  can  not  act  like  general  agents, 
whose  acts  may  bind  their  principals 
if  performed  within  the  general  scope 
of  their  agency,  though  in  violation 
of  private  Instructions  unknown  to  those 
who  deal  with  them;  for  it  has  no  power 
over  the  subject  except  such  as  is  given 
by  law;  and  every  person  who  deals  with 
the  county  court,  acting  in  be naif  of 
the  county.  Is  bound  to  know  the  law  that 
confers  the  authority.  ©lere  is  no  differ- 
ence in  this  respect  between  public  and 
private  agents;  and  if  the  county  court 
exceeds  its  special  and  limited  authority, 
conferred  by  the  statute,  in  a material 
matter,  the  county  will  not  be  bound." 


Because  of  the  foregoing  authority,  a building  outside  of 
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the  said  seat  of  justice  legally  could  not  he  used  as  the 
county  Jail,  although  the  county  does  have  authority  under 
Section  12071,  R,  S,  Mo*  1929,  Mo*  Stat,  Ann*  page  6416 
to  alter  and  repair  county  buildings. 

Section  12058  H*  S*  Mo*  1929,  Mo*  Stat*  Ann*  page 
6410,  in  part  provides  i 


"The  county  court  of  any  county  in  this 
state  shall  have  power  to  acquire  by 
pur chase,  for  such  county,  improved  or 
unimproved  real  estate  for  a site  for  a 
courthouse,  jail  or  poorhouae  or  infirmary; 
•*  * ■*  ,n 


Section  12061  It,  s.  Mo*  1929,  Mo.  Stat.  Ann.  page 
6411,  in  part  provides  i 


"if  there  is  no  suitable  ground  for  that 
purpose  belonging  to  said  county  within 
the  limits  of  the  original  town  known  as 
the  established  seat  of  justice,  the 
superintendent  shall  select  a proper  piece 
of  ground  anywhere  within  the  corporate 
limits  of  the  town  known  as  the  county 
seat,  *«■*." 


We  believe  that  said  Sections  12068  and  12061  are 
applicable  to  the  acquisition  of  county  property  and  not 
to  the  repair  thereof. 

With  reference  to  your  letter  of  November  28,  1939, 
we  agree  with  you  that  other  than  at  the  county  seat  of  jus- 
tice, the  only  place  where  a county  Jail  legally  can  be 
maintained  is  at  "such  other  towns  or  sites  where  circuit 
court  is  held  according  to  law,"  within  the  meaning  of 
Section  12046,  R*  8.  Mo,  1Q29,  Mo*  Stat * Ann * page  6407,  and 
Sheldley  v.  Lynch  96  Mo.  487. 
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CONCLUSION 


The  Morgan  County  jail  must  be  maintained  within  the 
corporate  limits  oi‘  the  county  seat  or  justice,  Versailles* 
a part  oi'  the  **organ  county  nome  can  not  be  maintained  or 
used  as  tne  county  jail,  because  it  is  outside  the  corporate 
limits  oi  the  Morgan  county  seat  or  Justice,  Versailles* 


Leapectfully  submitted. 


i^iWh.wiN  Ci£  "L  • i>* 

assistant  Attorney  General 


APPROVED  I 


*r;  T.’TO!a3 

(Acting)  Attorney  General 
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CRIMINAL  LAW:  Negroes  cannot  be  barred  from  county 

jury  panel  by  conspiracy  or  scheme 
without  subjecting  the  jury  panel  to  a 
motion  to  quash. 


December  4,  1939 


Hon.  3.  Logan  Karr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sin 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  November  29th,  1939,  wnich  reads  as 
follows: 


"The  circuit  court  is  now  the  Jury 
commissioner  under  the  1939  session 
acts.  Judge  Sevier  requested  the 
names  and  addresses  of  the  Juror  in 
the  boxes  from  the  different  town- 
ships of  this  county.  In  not  less 
than  400  names.  The  county  court 
requested  the  clerk  to  prepare  and 
send  in  the  names  in  the  boxes,  the 
talesmen  from  which  the  county  court 
has  been  selecting  the  jurymen.  They 
advise  with  me  about  the  qualifica- 
tions of  several  people.  The  question 
was  raised  by  my  office  concerning  the 
qualified  negro  talesmen  that  should 
be  put  in  the  boxes  of  the  different 
townships  as  talesmen.  It  was  my 
opinion  that  under  the  decision  of  the 
Supreme  Court  in  111  S.W.  (2)  110, 
State  vs  Logan,  which  is  based  upon 
the  Scottsboro  cases  by  the  Supreme 
Court  of  the  United  States  that  these 
qualified  and  competent  negroes  should 
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not  oe  excluded  aa  talesmen*  The 
facts  are  that  out  of  the  list  pre- 
pared there  are  no  negroes  in  the 
boxes  as  talesman.  There  are  about 
400  negroes  in  this  county  and  many 
are  qualified  and  competent  persons 
to  serve  as  Jurors*  yet  they  are  not 
put  in  the  township  boxes  in  the  town- 
ships where  they  live*  As  a matter  of 
fact  that  in  the  history  of  Morgan 
County  no  negro  ever  did  serve  on  the 
Jury.  They  are  not  in  the  jury  boxes 
as  talesmen  and  they  have  no  chance  to 
ever  be  called  as  jurymen  either  on 
grand  or  petit  juries*  They  are  left 
out*  deliberately*  excluded  system- 
atically excluded  and  denied  the  equal 
rights  and  the  equal  protection  of  the 
laws* 

"Rarely*  rarely,  does  a negro  ever  have 
to  stand  trial  in  Morgan  County,  either 
in  a criminal  or  civil  cases*  The  last 
one  tried  was  in  1931*  The  county  court 
want 8 to  know  if  they  have  to  put  negro 
Jurymen  in  these  boxes  as  talesmen  al- 
though there  are  negroes  up  for  trial  in 
the  circuit  court?  They  wanted  to  know 
if  negroes  should  be  on  the  regular  juries 
and  sit  in  on  the  trial  of  the  rights  of 
other  people?  They  want  to  know  what  the 
county  courts  are  doing  in  the  other  coun- 
ties of  this  state?  Do  these  negroes  have 
to  be  on  the  juries  when  no  negro  legal 
rights  are  involved?" 


Section  11772*  Laws  of  Missouri*  1939*  page  679* 
reads  as  follows: 


"In  all  counties  in  this  state  which  now 
constitute,  or  may  hereafter  constitute. 
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a separate  Judicial  circuit  with  only 
one  Judge  of  the  circuit  court  therein, 
the  Judge  of  such  circuit  court  is  here- 
by constituted  a Jury  commissioner,  whose 
duties  as  such  commissioner  shall  be  to 
assist  the  county  court  to  prepare  Jury 
lists  and  to  draw  names  as  provided  for 
in  Sections  8754  and  6755,  Revised  Stat- 
utes 1929.  Each  such  jury  commissioner 
shall,  as  compensat ion  for  his  services 
as  jury  commissioner  solely,  as  provided 
in  this  section,  receive  a salary  of  twelve 
hundred  dollars  per  annum,  said  salary  to 
be  paid  by  the  county  in  equal  monthly 
installments.  In  all  judicial  circuits 
in  this  State  which  circuits  are  consti- 
tuted of  two  or  more  counties  the  circuit 
judge  is  hereby  constituted  a Jury  com- 
missioner charged  with  the  powers  and 
duties  herein  prescribed,  and  for  the  per- 
formance of  said  duties  he  shall  receive 
a salary  of  $1300.00,  per  annum,  to  be 
paid  in  equal  monthly  installments  out 
of  the  State  Treasury. " 


This  section  amended  Section  11772,  R.  S.  Mo.,  1929, 
to  the  effect  that  it  also  applies  to  Judicial  cir- 
cuits consisting  of  more  than  one  county  and  one  court. 

Section  8754  K.  S.  Mo.,  1929,  reads  as  follows: 


"The  county  court  of  each  county  at  a 
term  thereof  not  less  than  thirty  da 5a 
before  the  commencement  of  the  circuit 
court  or  other  court  having  civil  and 
criminal  Jurisdiction,  or  civil  or  crimi- 
nal jurisdiction,  shall  select  names  of 
not  less  than  four  hundred  persons  having 
all  requisite  qualifications  of  jurors; 
and  the  court  in  selecting  such  names 
shall  select,  as  near  as  practicable, 
the  same  number  from  each  township  In  the 
county  according  to  the  relative  popu- 
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la t Ion,  and  shall  determine  how 
many  petit  Jurors  and  alternate 
petit  Jurors  shall  be  selected  from 
each  township  in  said  county  and 
the  names  of  such  persons  and  the 
township  from  which  they  are  selected 
shall  be  written  on  separate  slips 
of  paper  of [the  same  size  and  kind  and 
all  the  namds  so  selected  from  any  one 
township  shall  be  placed  in  a box  with 
a sliding  lid  to  be  provided  for  that 
purpose  and  thoroughly  mixed*" 


It  will  be  noticed  under  this  section  that  the  county 
court  of  each  county  shall  select  names  from  each  town- 
ship according  to  the  relative  population  of  the  town- 
ship to  the  population  of  the  county*  It  will  also 
be  noticed  under  this  section  that  the  names  selected 
are  placed  upon  a separate  slip  of  paper  of  the  same 
size  and  placed  in  a box  with  a sliding  lid* 

According  to  the  information  furnished  us  in  your 
request, none  of  the  names  furnished  the  county  court 
is  that  of  a negro*  You  also  further  say  that  in  the 
history  of  Morgan  County  no  negro  has  ever  served  on 
a Jury,  for  the  reason  that  no  names/ of  negroes  have 
been  placed  in  the  Jury  boxes* 

Section  8765  R*  S*  Mo*,  1929,  reads  as  follows! 


"The  clerk  of  the  county  court  so  situated 
as  to  be  unable  to  see  the  names  on  such 
slips  shall,  publicly,  in  the  presence  of 
said  court  and  in  open  court,  proceed  to 
' draw  out  names  separately  and  singly  from 
one  township  until  he  gets  the  number  of 
names  required  from  such  township  for 
petit  Jurors  and  an  equal  number  as  alter- 
nate Jurors  to  serve  on  petit  Juries  if 
summoned;  and  in  the  same  manner  shall 
continue  to  draw  names  from  each  of  the 
remaining  townships,  separately  and  singly, 
until  he  shall  have  drawn  the  names  of 
twenty-four  persons  who  shall  serve  as 
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pat It  Jurors  at  tha  naxt  ensuing  term 
of  said  court  for  which  said  petit  jurors 
are  drawn,  and  the  names  of  twenty-four 
persona  to  be  designated  as  alternate 
petit  Jurors,  the  names  of  said  alternate 
petit  Jurors  to  be  recorded  and  numbered 
consecutively  from  one  to  twenty-four. 
Inclusive,  in  the  order  in  which  they  are 
drawn<  Provided,  that  in  all  cases  where 
the  county  court  shall  fall  to  select  such 
Jurors  and  alternates  according  to  the 
provisions  of  articles  1 and  3 of  this 
chapter  the  sheriff  of  the  county  shall 
summon  such  petit  Jurors  from  the  several 
townships  in  the  county,  according  to 
their  respective  populations,  as  nearly 
as  may  be,  and  not  less  than  ten  days 
before  the  first  day  of  the  term  of  the 
court  for  which  such  Jurors  are  summoned; 
and  the  sheriff  when  ordered  by  the  court 
demanding  such  Jury  shall  summon  petit 
Jurors  during  such  term  from  the  bystand- 
ers, after  the  list  of  alternate  petit 
Jurors  has  been  exhausted;  and  provided 
further,  that  no  person  shall  be  sum- 
moned as  such  standing  Juror  twice  within 
the  period  of  one  year  in  any  court  of 
reoord* " 


Under  this  section  the  clerk  of  the  county  court 
draws  out  the  names  separately  and  singly  from  one 
township  until  he  gets  the  number  of  names  required 
from  such  township  for  Jury  panels*  If  none  of  the 
townships  turn  in  names  of  negroes,  it  would  be  im- 
possible for  a negro  to  be  placed  upon  the  county 
Jury  panel* 

In  the  oase  of  Norris  v*  Alabama,  294  U*  S*  587, 
55  Supreme  Court  579,  79  L*  E*  1074,  the  court  said: 


"In  1930,  the  total  population  of  Jackson 
County,  where  the  indictment  was  found, 
was  36,881,  of  idiom  2688  were  negroes* 

The  male  population  over  twenty-one  years 
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of  age  numbered  8801,  and  of  these 
666  were  negroes. 

"The  qualifications  of  Jurors  were 
thus  prescribed  by  the  state  statute 
(Ala.  Code,  1923,  sec.  8603) s 'The 
jury  commission  shall  place  on  the 
jury  roll  and  in  the  jury  box  the 
names  of  all  male  citisens  of  the 
county  who  are  generally  reputed  to 
be  honest  and  intelligent  men,  and 
are  esteemed  in  the  community  for 
their  integrity,  good  character  and 
sound  judgment,  but  no  person  must 
be  selected  who  is  under  twenty-one 
or  over  sixty-five  years  of  age,  or, 
who  is  an  habitual  drunkard,  or  who, 
being  afflicted  with  a permanent  di- 
sease or  physical  weakness  is  unfit  to 
discharge  the  duties  of  a Juror,  or 
who  cannot 

*(591) 

*read  English,  or  who  has  ever  been 
convicted  of  any  offense  involving 
moral  turpitude.  If  a person  cannot 
read  English  and  has  all  the  other 
qualifications  prescribed  herein  and 
is  a freeholder  or  householder,  his 
name  may  be  placed  on  the  Jury  roll 
and  in  the  Jury  box. ' See  Gen.  Acts 
(Ala.)  1931,  No.  47,  p.  59." 


The  court  in  the  same  case  further  saidi  (l.c.lOdO). 


"We  are  of  the  opinion  that  the  evidence 
required  a different  result  from  that 
reached  in  the  state  court.  We  think 
that  the  evidence  that  for  a generation 
or  longer  no  negro  had  been  called  for 
service  on  any  Jury  in  Jackson  County, 
that  there  were  negroes  qualified  for 
Jury  service,  that  according  to  the 
practice  of  the  Jury  commission  their 
names  would  normally  appear  on  the 
preliminary  list  of  male  citizens  of 
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the  requisite  age  but  that  no  names 
of  negroes  were  placed  on  the  Jury 
roll,  and  the  testimony  with  respect 
to  the  lack  of  appropriate  consideration 
of  the  qualifications  of  negroes,  estab- 
lished the  discrimination  which  the 
Constitution  forbids*  The  notion  to 
quash  the  Indictment  upon  that  ground 
should  have  been  granted*” 


Also,  In  the  case  of  btate  v*  Logan,  126  S*  \Y. 
256,  l*c*  258,  the  court  said: 


"The  legal  Issue  Involved  Is  one  of 
discrimination  against  and  not  one  of 
a chance  to  have  negroes  on  the  Jury* 

Upon  the  first  appeal  the  cause  was 
remanded  because  of  discrimination 
against  negroes  for  jury  service; 
but  Klllson,  J*,  speaking  to  the 
Instant  issue,  said  (341  iao*  loc*  clt* 
1172(3),  111  S.  W.  2d  loc.  clt.  114 
(4):  ’It  is  not  the  law  that  the 

appellant  was  absolutely  entitled  to 
have  negroes  on  the  Jury  that  tried 
him,  or  even  on  the  panel  from  which 
that  jury  was  drawn.  It  may  happen 
that  no  negroes  (or  members  of  any 
other  particular  class  of  our  c It 1 sens) 
will  be  on  the  regular  panel  for  a given 
term  of  court,  or  on  the  special  venire 
for  a particular  case*  If  that  occur 
In  due  course  and  good  faith  because 
of  the  ratio  of  white  to  negro  popula- 
tion, or  because  of  actual  disqualif- 
ications, pure  chance  or  the  like,  it 
is  within  the  law;  but  if  the  defen- 
dant be  deprived  by  design  of  the 
chance  of  having  negroes  on  the  Jury 
which  Is  to  try  him,  the  Federal  Constitu- 
tion may  be  Invoked*  The  fact  that  no 
negroes  were  drawn  In  the  particular 
case  Is  not  conclusive  against  the 
State;  and  the  fact  that  negroes  might 
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not  have  bean  drawn  In  due  courea 
la  not  conclualve  agalnat  the  def- 
endant* 1 

"The  panel  of  thirty  waa  ealaoted 
from  forty-one  tale amen*  Six  of  the 
forty-one  ware  negroes)  of  which  num- 
ber four  disqualified  for  cause*  Ap- 
pellant *s  real  complaint  Is  against 
the  exercise  by  the  State  of  It a six 
statutory  ] eremptory  challenges  In 
striking  ti  e names  of  the  two  negroes 
from  the  Jvry  list  and  thereby  depriv- 
ing appellant  of  an  opportunity  to  have 
negroes  on  the  trial  jury*  The  record 
contains  no  showing  of  discrimination* " 


CONCLUSION 


Under  the  above  authorities  It  Is  the  opinion 
of  this  department  that  If  no  negroes'  names  are 
plaeed  in  the  county  Jury  wheel,  as  provided  under 
Seotlon  6764,  supra,  by  reason  of  a conspiracy,  or 
common  scheme  to  prevent  the  placing  of  the  names 
of  negroes  In  the  county  jury  wheel,  any  panel 
drawn  therefrom  In  a criminal  case  would  be  subject 
to  a motion  to  quash  which  should  be  sustained* 
fte  are  not  holding  that  a negro  must  be  upon  the 
panel  In  any  particular  ease,  but  we  are  holding  that 
some  negroes  should  be  placed  in  the  panel  county 
Jury  box  In  the  same  proportion  as  the  negro  popu- 
lation bears  to  the  white  population,  so  that  there 
Is  a chance  that  a negro  may  be  drawn  on  a Jury 
panel* 

This  opinion  Is  rendered  In  compliance  with 
the  holding  of  the  United  States  Supreme  Court  and 
the  Supreme  Court  of  the  State  of  Missouri,  as  here- 
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lnabove  set  out. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


rmrirrmwm 

(Acting)  Attorney  General 


WJBlRW 


CRIMINAL  COSTS:  In  a preliminary  the  county  or  state 

is  not  liable  for  the  costs  when  the 
defendant  is  discharged. 


December  7,  1939 


Hon.  G.  Logan  -arr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  sirs 


F!  L 
& 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  recent  date,  which  reade  as  follows: 


"I  want  an  opinion  on  the  facts 
in  this  case. 

"A  felonious  complaint  was  filed  by 
a complaining  witness  against  x,  y, 
and  z.  The  charge  was  stealing 
cattle.  On  the  preliminary  examina- 
tion, x,  who  actually  stole  the  cattle, 
and  who  sold  the  same,  got  up  in  court 
before  the  Justice  and  took  all  the 
blame  for  the  crime  and  exonerated  y 
and  a.  The  Justice  of  the  peace  bound 
x over  to  the  circuit  court,  and  on  a 
plea  of  guilty  was  sent  to  the  peni- 
tentiary for  the  crime,  y and  z were 
discharged  of  implication  in  the  crime 
and  released,  *hen  the  transcript  in 
x case  was  certified  to  the  circuit  court, 
only  the  costs  incident  to  the  arrest 
and  apprehension  as  to  x was  Included  in 
the  costs.  These  costs  Include  the 
sheriff  costs  as  to  the  arrest,  commit- 
ment and  the  mileage  as  to  x.  Now  the 
Justice  of  the  peace  presents  a fee  bill 
for  the  costs  accrued  in  the  apprehension 
and  arrest  of  y and  z,  said  costs  being 
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made  by  the  sheriff*  These  costs 
on  y and  s being  those  costs  accrued 
prior  to  the  preliminary  examination* 

"_I  want  to  know  who  is  liable  for  these 
cost's?'  SKould  these  coats  have  been 
certified  up  to  the  circuit  court  by  the 
Justice  as  part  of  the  costs  in  the  case 
against  x?" 


Section  3851  H*  S*  Missouri,  1929,  reads  as  follows: 


"In  all  cases  where  any  person  shall 
be  committed  or  recognised  to  answer 
for  a felony,  and  no  Indictment  shall 
be  found  against  such  person,  the  prose- 
cutor, or  person  on  whose  oath  the  prose- 
cution was  commenced,  shall  be  liable 
for  all  the  costs  incurred  in  that  behalf; 
and  the  court  shall  render  Judgment  against 
such  prosecutor  for  the  same,  and  in  no 
such  case  shall  the  estate  or  county  pay 
such  costs. " 


Section  3832  R*  S*  Missouri,  1929,  reads  as  follows: 


"If  a person,  charged  with  a felony, 
shall  be  discharged  by  the  officer  taking 
his  examination,  the  costs  shall  be  paid 
by  the  prosecutor  or  person  on  whose  oath 
the  prosecution  was  instituted,  and  the 
officer  taking  such  examination  shall  en- 
ter Judgment  against  such  person  for  the 
same,  and  issue  execution  therefor  im- 
mediately; and  in  no  such  case  shall  the 
state  or  county  pay  the  costs* " 


It  will  be  noticed  in  both  of  the  above  sections  the 
phrase  "and  In  no  such  case  shall  the  state  or  county 
pay  the  costs,"  appears.  It  will  also  be  noticed  that 
in  section  3831  a mistake  has  been  made  by  the  printer 
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in  which  the  word  "estate"  appears  when  It  should  be 
"state"*  Under  the  two  above  sections,  and  under  the 
facta  as  stated  In  your  request,  neither  the  state  nor 
the  county  Is  liable  for  the  costs  Incurred  In  the  prose- 
cution of  y and  a* 

Under  section  3831,  supra,  the  word  "prosecutor" 
appears,  which  means  any  person  other  than  the  prosecuting 
attorney  or  state  officer* 

Section  3510  P*  S.  Missouri,  1929,  partially  reads 
as  follows t 


"#  * * but  the  prosecuting  attorney 

shall  not  be  liable  for  costa  In  any  oase*" 


Inasmuch  as  section  3510,  supra,  statesr  that  the 
prosecuting  attorney  shall  not  be  liable  for  costs  In  any 
case,  and  In  view  of  the  fact  that  under  section  3831, 
supra.  It  Is  stated  that  In  no  such  case  shall  the  state 
or  county  pay  such  costs.  It  Is  very  plain  and  unambiguous 
and  needs  no  construction* 

In  the  case  of  State  v*  Thatcher,  92  S*  A.  (2d)  d40, 
1* c • 643,  the  court  said! 


"*  * * the  language  of  the  enactment 

Is  perfectly  clear  and  unambiguous*  In 
such  case  there  Is  nothing  to  construe, 
and  no  Intent  contrary  to  the  evident 
Intent  can  rationally  or  permissibly  be 
Implied*  * " 


CONCLUSION 


In  view  of  the  above  authorities.  It  is  the  opinion 
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of  this  department  that  where  three  defendants  are 
charged  with  a felony  in  a justice  court,  and,  on  the 
preliminary  examination  one  of  the  defendants  was  bound 
over  to  the  circuit  court  and  two  of  the  defendants  are 
discharged,  neitner  the  state  nor  the  county  is  liable 
for  the  costs  pertaining  to  the  two  defendants  who  were 
discharged.  If  the  complaint  was  signed  by  an  individual 
other  than  the  prosecuting  attorney,  the  costs  could  be 
adjudged  against  the  prosecutor,  meaning  the  one  who  signed 
the  complaint. 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


TYRE  W . BURTON 

(Acting)  Attorney  General 


WJBlRW 


CRIMINAL  LAW:  Under  the  so-called  habitual  criminal  act, 

prior  convict Ion  a nd  sentence  to  Intermediate 
Reformatory  at  Algoa  Is  sufficient  to  satisfy 
Its  terms.  


December  14,  1939 


Hon*  G.  Logan  Karr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


/ 

/f 


We  are  In  receipt  of  your  request  for  an  opinion, 
under  date  of  December  12th,  1939,  which  reads  as  fol- 
lows: 


"W*  C*  was  convicted  of  a felony 
about  five  years  ago,  and  was  sent- 
enced to  The  Intermediate  reformatory 
at  Algoa*  That  was  hia  first  felony 

offense* 

"Now  he  is  up  for  another  felony  charge 
in  the  circuit  court*  It  is  my  intention 
to  charge  this  defendant  under  the  terms 
of  section  4461,  relating  to  the  second 
offense*  I have  examined  the  statutes 
and  I cannot  find  wherein  the  fact  that 
defendant  was  sent  to  the  Intermediate 
Reformatory  would  keep  me  from  filing 
a0alnst  this  man  under  section  4461* 

I want  an  opinion  as  to  whether  the  fact 
the  defendant  was  sent  to  the  Inter- 
mediate Reformatory  would  keep  him  from 
being  liable  for  additional  punishment 
under  section  4461? 


Under  your  above  set  of  facts,  doubtless  the  sentence 
in  the  prior  conviction  was  imposed  under  the  provisions 
of  Section  8474,  R*  Missouri,  1929,  which  reads  thus: 


Hon*  G*  Lo^an  'arr 


2 


December  14,  1939 


"If  any  male  person  seventeen  years  of 
age  and  less  than  twenty-five  years  of 
age  be  convicted  of  a felony  for  the 
first  time,  and  he  be  not  guilty  of 
treason  or  murder  in  the  first  or  sec- 
ond degree,  or  any  offense  for  which 
capital  punishment  is  provided,  the 
court  trying  such  person  may  sentence 
him  to  the  custody  of  the  officials 
of  the  Intermediate  reformatory  to  be 
confined  at  said  reformatory  for  the 
term  prescribed  by  the  statutes  of  this 
state  and  fixed  by  the  court  or  Jury  as 
a punishment  for  such  offenae*  It  shall 
be  the  duty  of  the  officials  In  charge 
of  said  reformatory  to  receive  all  such 
convicted  persons*" 


faction  4461  R*  Missouri,  1929,  reads  aa  follows: 


"If  any  person  convicted  of  any  offense 
punishable  by  Imprisonment  in  the  peni- 
tentiary, or  of  any  attempt  to  commit  an 
offense  which,  if  perpetrated  would  be 
punishable  by  imprisonment  in  the  peni- 
tentiary, shall  be  discnargea,  either 
upon  pardon  or  upon  compliance  with  the 
sentence,  and  shall  subsequently  be 
convicted  of  any  offense  committed  after 
such  pardon  or  discharge,  he  shall  be 
punished  as  follows t First,  if  sueh 
subsequent  offense  be  such  that,  upon  a 
first  conviction,  the  offender  would  be 
punishable  by  imprisonment  in  the  peni- 
tentiary for  life,  or  for  a term  which 
under  the  provisions  of  this  law  mloht 
extend  to  imprisonment  for  life,  then 
such  person  shall  oe  punished  by  im- 
prisonment in  the  penitentiary  for  life; 
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second.  If  such  subsequent  offense 
be  such  that,  upon  & first  conviction, 
the  offender  would  be  punished  by  im- 
prisonment for  a limited  term  of  years, 
then  such  person  shall  be  punished  by 
imprisonment  in  the  penitentiary  for 
the  longest  term  prescribed  upon  a 
conviction  for  such  first  offense; 
third,  if  such  subsequent  conviction 
be  for  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  be  punish- 
able by  imprisonment  in  the  penitentiary, 
the  person  convicted  of  such  subsequent 
offense  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  a term  not 
exceeding  five  years*" 


Your  question,  then,  resolves  Itself  to  whe.her,  in  order 
for  the  provisions  of  Section  4461  R*  Missouri,  1929, 
to  apply  it  is  necessary  that  there  was  actual  confine- 
ment in  the  penitentiary  as  result  of  the  prior  conviction 

allege?* 

In  the  case  of  State  v*  Marshall,  34  S*  (2d)  29, 

326  Mo*  1141,  the  appellant  presented  that  precise  point 
to  the  court  and  the  court  held: 


"The  defendant  contends  that  section 
3702,  R*  S*  1919,  known  as  the  habitual 
criminal  act,  'only  applies  to  those 
persons  who  have  aotually  be  imprisoned 
in  the  penitentiary,'  and  that  the  al- 
legations of  the  information  are  not 
sufficient  to  bring  this  case  within 
the  provisions  of  section  3702,  because, 
according  to  the  allegations  of  the 
information,  the  defendant,  though  pre- 
viously convicted  of  stealing  a motor 
vehicle,  was  punished  therefor  by  im- 
prisonment in  the  city  workhouse  of  the 
city  of  St.  Louis  for  one  year  and  not  by 
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Imprisonment  In  the  penitentiary. 

• i 

' 7 ? 

"Section  29(a)  of  the  Motor  Vehicle 
Act  of  1921,  provides^  that*  fAny 
person  who  shall  be  convicted  of 
feloniously  stealing,  taking  or 
carrying  away  any  motoj?  vehicle, 

* * * shall  be  guilty  of  a felony 

and  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  a term 
not  exceeding  twenty-five  years  or 
by  confinement  in  the  county  jail 
not  exceeding  one  yea)»,  or  by  fine 
not  exceeding  one  thousand  dollars 
($1,000)  or  by  both  such  fine  and 
imprisonment. * Laws  ot  1921,  1st 
Ex.  Sess . , p.  105. 

"Section  3702,  R. sS.  1919,  provides 
that:  1 If  any  person  convicted  of  any 
offense  punishable  by  Imprisonment  in 
the  penitentiary,  * * * shall  be  dis- 

charged, either  upon  pardon  or  upon 
compliance  with  the  sentence,  and  shall 
subsequently  be  convicted  of  any  of- 
fense committed  after  such  pardon  or 
discharge,  he  shall  be  punished, ' etc. 
(Our  Italics.)  * * " 


The  court  in  the  Marshall  case,  supra,  in  construing 
the  so-called  habitual  criminal  act  held  that  the 
emphasis  was  to  be  placed  on  the  words  "punishable 
by  imprisonment  in  the  penitentiary."  In  the  case 
set  forth  by  you,  an  analogous  situation  to  that  in 
the  Marshall  case  is  presented,  and  it  appears  from 
your  facts  as  given  that  there  was  a prior  conviction 
of  an  offense  "punishable  by  imprisonment  in  the  peni- 
tentiary. " 
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CONCLUSION 


It  la  therefore  the  opinion  of  this  Department, 

In  vlav  of  tha  above  authorities,  that  In  order  to 
satisfy  the  provisions  of  the  so-called  habitual 
criminal  act.  Sec.  4461  R.  S.  Mlasour 1,  1929,  It  Is 
not  necessary  that  there  shall  have  been  actual  con- 
finement in  the  penitentiary  under  the  prior  con- 
vlction,  out  that  a sentence  to  the  Intermediate  Reform- 
atory at  Algoa  Is  sufficient. 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


TORE  W.  BWHofF 

(Acting)  Attorney  General 


RPCWiRT? 


Building  AND  LOAN;  Directors  may  contract  with 

association;  when, 


January  26,  1959 


Honorable  J.  W.  Me Cannon,  Supervisor 
Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 

Dear  Mr*  McCammon: 

This  department  is  in  reoeipt  of  your  request  for 
an  official  opinion  to  which  you  attach  the  following  let- 
ter* 


"Poplar  Bluff  Loan  and  Building  Associ- 
ation, as  you  may  know,  owns  a number 
of  pieces  of  property.  It  is  necessary 
from  time  to  tine  to  make  repairs  on 
these  properties,  and  we  also  keep  them 
insured. 

"We  have  on  our  board  of  directors  insur- 
ance agents,  plumbers  and  material  men. 
These  members  write  insurance  and  furnish 
material  and  labor  on  and  for  these  pro- 
perties. This,  as  I understand,  has  been 
a custom  for  many  years. 

"Outside  insurance  agents,  plumbers  and 
material  men  severely  criticise  the 
association  for  this  practice,  and  olalm 
that  the  directors  have  monopolised  the 
business.  This  criticism  is  detrimental 
to  the  best  Interest  of  the  association. 

"As  I understand  the  law,  the  directors 
of  this  institution  are  trustees  in  charge 
of  and  administering  the  business  of  the 
association  for  the  benefit  of  the  share- 
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holders  and  oannot  legally  deal  with 
the  trust  estate,  or  the  property 
thereof,  for  profit  or  gain. 

"I  would  like  very  much  to  have  the 
benefit  of  your  opinion  in  this  mat- 
ter, and  also  the  opinion  of  the 
Attorney  General  as  to  the  legality 
of  the  practice. 

"I  do  not  want  to  be  understood  as 
intimating  that  any  director  has  been 
guilty  of  any  unfair  practice  in  his 
dealing  with  the  association.  Our 
directorate  is  made  up  of  some  of  our 
best  oltisens,  men  of  the  utmost  integ- 
rity, and  if  the  practice  is  improper, 
they  are  not  subject  to  criticism  for 
they  are  laymen  and  are  merely  follow- 
ing a long  established  practice,  or 
custom." 

It  is  the  rule  as  stated  in  9 Am.  Jur.  122,  thats 

"The  powers  and  duties  of  officers  of 
Building  and  Loan  Associations  are 
those  which  usually  appertain  to  the 
officers  of  corporations  generally." 

The  general  rule  is  given  in  14A  Corpus  Juris  118, 
citing  Missouri  oases  that* 

"A  director  may  deal  or  contract  with 
a corporation  where  he  acts  in  good 
faith  and  the  corporation  is  represent- 
ed by  a quorum  of  disinterested  direct- 
ors or  other  independent  officers  or 
agents  authorized  to  oon tract  for  it. 

Such  a contract  is  not  void  per  se  nor 
is  it  voidable." 

This  view  is  taken  in  Frankford  Exchange  Bank  v. 
McCune,  72  S.  V.  (2d)  155,  in  which  the  court  saidt 
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"This  ca3e.  In  our  view  of  It,  as  well 
as  In  the  view  which  the  lower  court 
seems  to  have  entertained.  Is  to  be 
largely  determined  by  the  general  rules 
of  law  which  have  to  do  with  the  relation- 
ship which  exists  between  a corporation 
and  Its  officers.  Such  relationship  is 
one  of  trust  and  confidence,  the  natural 
consequence  of  which  is  that  the  officers 
have  no  right  to  use  their  official 
positions  for  the  benefit  of  anyone  except 
the  corporation  itself.  For  such  reason 
they  have  no  right  or  authority  to  repre- 
sent the  corporation  In  any  transaction 
in  which  they  are  personally  interested 
in  obtaining  an  advantage  at  the  expense 
of  the  corporation,  suoh  a dual  status 
or  assertion  of  adverse  interest  being 
wholly  inconsistent  with  the  obligation 
of  the  fiduciary  relationship  which  they 
bear  to  the  corporation.  This  does  not 
mean  th^t  an  individual  officer  or  direct- 
or of  a corporation  may  not  deal  with  it, 
provided  he  deals  openly  with  other  agents 
of  the  corporation  who  are  themselves  dis- 
interested and  who  have  full  power  to  act 
in  the  premises,  since  in  suoh  an  instance 
he  represents  only  hinself  and  not  the 
corporation,  and  the  Interests  of  the  lat- 
ter are  oared  for  and  protected  by  officers 
and  agents  who  themselves  have  no  adverse 
interests  at  stake  in  the  matter.  It 
necessarily  follows,  however,  that  corpor- 
ate officers  and  directors  cannot  deal  with 
themselves  and  for  the  corporation  at  the 
same  time,  and  that  contracts  and  dealings 
between  the  corporation  and  Its  officers 
are  invalid  when  they  run  counter  to  the 
trust  relationship  which  must  at  all  times 
exist ." 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  directors  of  a Building  and  Loan  Association  may  con- 
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tract  and  deal  with  the  Association  provided  they  deal 
openly  with  other  agents  or  directors  of  the  Association 
who  are  themselves  wholly  disinterested  and  there  is  no 
fraud  or  collusion  in  arriving  at  the  contract  or  deal. 

Respectfully  submitted 


ARTHUR  O'KEEFE 

Assistant  Attorney  General 


AF PROVED: 


covixfc  £.  hTMt. 

(Acting)  Attorney  General 
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BOND  INVESTMENT  COMPANIES:  Commissioner  of  Finance  has 

the  power  to  examine  Bond 
Investment  Companies . 


March  Twenty-Ninth 
19  3 9 


Hon*  J.  W.  McCamraon,  Supervisor 
Bureau  of  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  dated  March  24, 
1939,  requesting  our  opinion  as  to  whether  Section  5064,  R. 

S*  Mo.,  1929,  gives  you  the  right  and  power  to  examine  into 
the  affairs  of  Bond  Investment  Companies.  Your  letter  is 
lengthy,  consequently,  I will  not  quote  it. 

On  July  28,  1936,  this  Department  rendered  an  of- 
ficial opinion  to  Hon.  Dwight  H,  ^own,  Secretary  of  State, 
relating  to  nond  Investment  Companies,  and  Page  5 of  said 
Opinion  reads: 

Iff 

Section  5064  of  said  Article  provides  that 
the -Supervisor  of  Building  and  Loan  Associations 
shall  have  the  power  to  examine  into  the  affairs 
of  such  a company.  However,  by  virtue  of  Section 
5285,  R*  S.  go.  1929,  the  power  of  examination 
now  vests  with  the  Commissioner  of  Finance." 

We  are  of  the  opinion  that  our  ruling  made  on  July 
28,  1936,  correctly  rules  the  law  as  to  the  Commissioner  of 
Finance  having  the  power  to  examine  Bond  Investment  Companies. 
However,  we  will  go  more  fully  Into  detail  in  explaining  the 
above  quoted  portion  from  our  opinion  of  July  2b,  193o. 

Section  5064  Is  part  of  Article  13,  Chapter  32,  R. 

S.  Mo.,  1929,  and  in  part  reads  as  follows: 

"The  Supervisor  of  Building  and  Loan  As- 
sociations is  hereby  made  ex-officio  Supervisor 
of  Bond  Investment  Companies.  He  shall  have  like 
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power  to  examine  into  the  affairs  of  these 
companies  as  is  now  or  may  be  provided  by  law 
for  the  examination  of  building  and  Loan  As- 
sociations. * * # " 

Section  3064  was  Section  10337  of  the  Kevised  Statutes  of  1919. 

In  1919,  there  was  a Department  of  building  and  Loan 
Associations  and  a Supervisor  who  administered  the  affairs 
of  said  Department.  In  addition  to  examining  Building  and 
Loan  Associations,  the  Supervisor  also  had  the  power  to  ex- 
amine co-operative  companies  (Section  4986  R.  Mo.  1929) 
and  Bond  Investment  Companies  (Section  5064  Supra).  How- 
ever, In  1921,  the  Legislature  created  a State  Department 
of  Finance  and  transferred  all  the  duties  of  the  Supervisor 
of  Building  and  Loan  Associations  to  the  Commissioner  of 
Finance.  Laws  of  Missouri  1921,  Page  393.  The  1921  laws 
are  now  found  in  Article  1,  Chapter  34,  R.  S.  mj.  1929,  of 
which  Sections  5282  and  5285  are  part  of  said  Article  and 
Chapter. 

Section  5235,  R.  S.  Mo.,  1929,  reads  in  part  as 

follows  1 


"The  Department  of  Finance  shall  have 
charge  of  the  execution  of  the  laws  * # * 
relating  to  building  and  Loan  Associations 
and  cooperative  companies  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
this  State  * * * * it  being  the  purpose  and 
intention  of  this  Article  that  the  Department 
of  Finance  herein  created  shall  have  and  exer- 
cise the  jurisdiction  heretofore  possessed 
and  exercised  by  the  State  Banking  Department 

* * * * the  bureau  of  Building  and  Loan  Super- 
vision, the'  Supervisor  of  Building  and  Loan 
Associations,  and  the  Soldier  Settlement  board 

# * the  Bureau  of  Building  and  Loan  Super- 

vision, the  office  of  Supervisor  of  Building 
and  Loan  Associations,  are  hereby  abol- 

ished and  all  the  powers  and  duties  thereof 
provided  by  the  laws  of  this  State,  are  hereby 
conferred  upon  and  vested  in  the  State  Depart- 
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ment  of  Finance,  and  all  the  provision*  of 
the  laws  of  this  ^tate  conferring  duties  and 
powers  upon  the  foregoing  Department,  Bureau, 
Officers,  and  Board,  or  requiring  reports 
thereto,  insofar  as  compatible  with  the  pro- 
visions of  this  article,  are  hereby  adopted 
and  incorporated  herein  by  reference  and  made 
a part  hereof." 

In  addition  to  Section  5285,  the  1921  Laws,  in 
creating  the  State  Department  of  Finance,  added  a section 
which  is  not  found  in  the  1929  Revision,  which  Section 
was  numbered  10  and  found  at  Page  397,  and  reads:  "All 
Acts  and  parts  of  Acts  inconsistent  with  this  Act  are 
hereby  repealed."  Thus,  it  is  seen  that  in  1921,  the 
Legislature  abolished  the  office  of  Supervisor  of  Build- 
ing and  Loan  Associations  and  conferred  all  his  powers 
and  duties  upon  the  newly  created  State  Department  of 
Finance.  In  1925,  the  Legislature  repealed  all  the  laws 
relating  to  Gliding  and  Loan  Associations,  which  were 
then  found  in  Article  9,  Chapter  90,  R.  S.  Mo.  1919, 
and  re-enacted  a new  law.  Laws  of  Missouri  1925,  Page  146. 
In  the  1925  Law  at  Page  162,  Section  38,  is  found  which 
reads: 


"It  shall  be  the  duty  of  the  Commissioner 
of  Finance  of  the  State  of  Missouri  to  admini- 
ster and  enforce  the  provisions  of  this  Act." 

In  1927  (Laws  of  1927,  Page  123)  the  Legislature 
created  a State  Bureau  of  Building  and  Loan  Supervision. 
This  law  is  found  In  the  Revised  Statutes  of  1929  as 
Article  1,  Chapter  35.  Section  38  of  the  1925  Law  was  made 
to  read  that  the  Supervisor  should  administer  and  enforce 
the  provisions  of  Article  2,  Chapter  35,  (Section  5622). 
From  the  Laws  of  1921  until  the  Laws  of  1927,  there  was 
not  in  existence  the  office  of  Supervisor  of  nuilding  and 
Loan  Associations,  and,  consequently,  all  of  the  powers 
and  duties  exercised  by  him  prior  to  the  Laws  of  1921  were 
placed  in  the  Commissioner  of  finance  and  remained  as  part 
of  the  Commissioner ’s  duties  until  the  Laws  of  1927  took 
away  some  of  them*  Section  5579,  R*  S.  Mo*,  1929,  in 
creating  a State  Bureau  of  building  and  Loan  Supervision, 


Hon.  J.  W.  McCammon 


4— 


5/29/39 


only  placed  the  Supervisor  in  charge  of  the  execution  of 
the  laws  relating  to  Mutual  Savings  Fund,  Building  and 
Loan  Associations  organised  and  existing  under  and  by  vir- 
tue of  the  laws  of  this  State.  Said  Section  further  pro- 
vided* "It  being  the  purpose  and  intention  of  this  Article 
that  the  State  Bureau  of  Building  and  Loan  Supervision  and 
the  Supervisor  of  Building  and  Loan  Associations,  herein 
created,  shall  have  and  exercise  the  Jurisdiction  hereto- 
fore possessed  and  exercised  by  the  State  Department  of 
Finance  and  Commissioner  of  Finance  over  Building  and  Loan 
Associations,  and  all  of  the  powers  and  duties  heretofore 
conferred  upon  and  vested  in  the  State  Department  of  Fi- 
nance and  Commissioner  of  finance  over  Building  and  Loan 
Associations  are  hereby  abolished  and  all  of  the  powers  and 
duties  thereof  vested  by  the  laws  of  this  State  In  the 
Department  of  Finance  and/or  In  the  Commissioner  of  Finance 
relating  to  the  Supervision  of  building  and  Loan  Associa- 
tions are  hereby  conferred  upon  and  vested  in  the  State 
Bureau  of  Building  and  B0an  Supervision  and  the  Supervisor 
of  Building  and  Loan  Associations  Insofar  as  compatible 
with  the  provisions  of  this  Article,  and  the  same  are 
hereby  adopted  and  Incorporated  herein  by  reference  and  • 
made  a part  hereof." 

Therefore,  in  1927,  the  Legislature  created  a new 
Bureau  of  building  and  Loan  Supervision  and  took  away  from 
the  Commissioner  of  Finance  the  supervision  of  Building 
and  Loan  Associations.  7.e  are  unable  to  find  any  statute 
which  replaced  Bond  Investment  Companies  under  the  Juris- 
diction of  the  Bureau  of  Building  and  Loan  Supervision. 

In  1931,  Laws  of  Missouri,  1931,  Page  141,  the 
Legislature  repealed  and  re-enacted  Chapter  35,  R.  S. 

Mo.,  1929,  and  only  made  It  part  of  the  Supervisor's 
duties  to  examine  and  execute  the  laws  relating  to  build- 
ing and  Loan  Associations. 

From  the  above  and  foregoing,  we  conclude  that  in 
1921  the  duties  of  the  Supervisor  under  Section  5064  were 
placed  with  the  Commissioner  of  Finance  and  have  remained 
a part  of  the  Commissioner's  duties  from  that  date  until 
the  present  time.  As  the  Bureau  of  Building  and  Loan 
Supervision  was  abolished  In  1921,  and  re-created  In  1927, 
probably,  through  inadvertence,  the  1919  Statute  which  is 
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now  Section  5064  was  carried  forward  In  the  nevision  of  1929 
without  correction  or  change*  State  ex  rel  Cantley,  State 
Commissioner  of  -finance,  vs.  Jieyer  Tailoring  Company  et  al, 
25  S*  W*  (2d)  98,  was  an  action  under  Article  9,  Chapter 
32,  H.  S.  1929,  brought  In  the  name  of  the  Commissioner  of 
Finance,  even  though  Section  4991  appearing  in  the  1929  Re- 
vision made  it  the  duty  of  the  Supervisor  to  administer  the 
laws  relating  to  cooperative  companies*  Said  rase  was  de- 
cided after  the  1927  Law  creating  the  Bureau,  and  Section 
4991  is  similar  to  Section  5064  in  that  the  Revision  of 
1929  left  the  examination  of  cooperative  companies  and  £>ond 
Investment  Companies  under  the  Supervisor  of  building  and 
Loan  Associations* 

As  hereinbefore  stated,  we  adhere  to  our  Opinion 
of  July  28,  1936* 


APPROVED:  Yours  very  truly, 

ARTHUR  O’KEEFE 

Assistant  Attorney  General 

W.  J.  BURKE 

(Acting)  Attorney  General 
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AOlRW 


I t 

POLICE  BILL:  Lawmakers  may  not  infringe  upon  the  appointive 

AMENDMENTS  TO:  powers  of  the  Governor  in  enacting  legislation. 


May  6,  1939 


Honorable  Arthur  S.  McDaniel 
Hepresenta ti ve 
Dunklin  Co-  ty 
Jefferson  City,  Mi  souri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  con- 
stitutionality of  two  proposed  amendments  to  House  Bill 
No.  688  which  is  now  pendin^  before  the  General  Assembly. 
These  amendments  are  as  follows: 


"The  duly  elected  City  Council  of 
any  City  affected  by  this  Act  shall 
designate  to  the  Governor,  within 
two  (2)  weeks  after  his  inauguration, 
or  within  two  (2)  weok3  after  a 
vacancy  occurs,  itsdioice  of  political 
parties  and  the  Governor  shall  appoint 
the  said  Police  Commissioners  from  the 
political  party  designated. " 

"The  Governor  shall  appoint  the  Com- 
missioners from  ti  e political  party 
having  the  largest  number  of  membe.-s 
on  the  City  Council  of  any  City 
affected  by  this  act." 

The  question  involved  in  these  proposed  amendments 
Is  would  they  be  an  Infringement  by  the  lawmakers  upon  the 
appointive  powers  of  the  Governor. 

Under  Section  11  of  Article  V of  the  Constitution 
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the  power  of  appointment  of  officers  is  vested  in  the 
Governor.  Under  the  police  bill  as  it  is  proposed  the 
commissioners  shall  be  appointed  by  the  Governor. 

e 

This  proposed  amendment  seems  to  be  an  attempt 
on  the  part  of  the  lawmakers  to  limit  this  power  of  the 
Governor  to  a certain  extent  by  providing  that  the  city 
council  of  the  city  affected  shall  choose  the  political 
party  from  which  the  commissioners  shall  be  appointed 
by  the  Governor. 

The  second  amendment  does  not  attempt  to  designate 
any  other  agency  nor  to  limit  the  Governor  in  his  consti- 
tutional powers  of  appointment  other  than  stating  that 
the  commissioners  shall  be  appointed  from  the  political 
party  having  the  largest  number  of  members  on  the  council 
affected  by  the  act. 

We  think  in  the  case  of  State  ex  rel.  v.  Wright, 
251  Mo.  335,  that  the  court  has  laid  down  the  rule  which 
would  be  controlling  on  this  question.  At  l.c.  335  the 
court  saidi 

"In  conferring  this  power  of  appoint- 
ment on  the  Governor,  the  Legislature 
had  the  power  to  attach  such  conditions 
to  it  and  to  require  such  qualifications 
in  those  appointed  by  the  Governor  as  it 
saw  fit,  so  long  as  those  conditions 
were  not  shared  by  others  with  the 
Governor,  or  thrown  upon  others,  wholly 
or  in  part,  for  their  determination,  and 
so  long  as  the  qualifications  were  not 
so  drastically  restrictive  of  the  execu- 
tive volition  as  to  become  for  one  of 
these  three  reasons  in  conflict  with 
the  constitutional  provision  requiring 
the  separation  and  the  retaining  separate 
of  the  three  co-ordinate  branches  of 
government.  #**•*******•»*" 

By  applying  the  rule  laid  down  in  the  Wright  case, 
supra.  It  seems  that  the  first  amendment  proposed  the 
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city  council  by  designating  to  the  Governor  its  choice 
of  political  parties  from  which  the  commissioners  shall 
be  selected  by  the  Governor  would  be  sharing  in  the 
powers  of  appointment  of  the  Governor  and  would,  there- 
fore, be  in  violation  of  the  constitutional  provision 
relating  bo  powers  of  appointment  by  the  Governor. 

The  second  proposed  amendment  does  not  provide 
that  the  power  of  appointment  by  the  Governor  shall 
be  shared  with  any  other  party  or  parties.  It  simply 
provides  that  the  commissioners  shall  be  selected  from 
the  political  party  having  the  largest  number  of  members 
on  the  city  council.  We  do  not  think  this  amendment 
would  infringe  upon  the  powers  of  the  Governor  to  the 
extent  that  it  could  be  said  it  is  unconstitutional. 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  t.  is  depart- 
ment that  the  first  proposed  amendment  to  House  Bill  No. 

688  would  be  in  violation  of  the  provisions  of  the  Consti- 
tution as  to  the  powers  of  appointment  by  the  Governor 
and  would,  therefore,  be  unconstitutional. 

As  to  the  second  proposed  amendment  it  is  the  opinion 
of  this  department  that  it  would  not  be  an  Infringement 
upon  the  powers  of  appointment  of  the  Governor  and  would, 
therefore,  be  constitutional. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


j.  a: 

(Acting)  Attorney  General 
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BUILDING  AND  LOAN 


Agreement  between  Federal  Association 
and  State  Association  covered  by  joint 
faithful  performance  bond  that  Federal 
Association  shall  have  priority  does  not 
meet  requirements  of  Section  5591,  Laws 
of  Missouri,  1951,  p.  147. 


Lay  25,  1939 


Honorable  J.  W.  koCammon,  Supervisor 
Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  MoCarmom: 

Tills  Department  is  in  receipt  of  your  request  for  an 
opinion  which  reads  as  follows t 

"We  have  received  from  the  Baltimore 
Avenue  Building  and  Loan  Association, 
a state  chartered  Institution  under 
the  jurisdiction  of  this  Bureau,  a 
blanket  bond  covering  the  officers 
and  employees  of  that  association. 

Attached  to  this  bond  is  an  agreement 
whereby  the  bond  provides  Joint 
coverage  on  the  same  officers  and  em- 
ployees of  a companion  institution, 
known  as  the  Baltimore  Avenue  Federal 
Savings  and  Loan  Association.  The 
Federal  association  is  not  subject  to 
the  Jurisdiction  of  this  department. 

"It  appears  to  me  that  this  agreement, 
above  mentioned,  gives  preference  to 
the  Federal  cliartered  association  and, 
therefore,  does  not  provide,  under  all 
circumstances,  full  coverage  in  behalf 
of  the  state  chartered  institution. 

This  Bureau  feels  that  §10, 000.00  is 
the  minimum  amount  of  bond  coverage 
that  should  be  in  force  to  protect  the 
shareholders  of  the  state  chartered 
association,  ky  question  then  is 
whether  or  not,  under  the  terms  of  the 
agreement  and  the  bond,  there  is  full 
compliance  with  Section  5591,  Missouri 
Statutes. " 
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The  agreement  which  accompanies  your  request  provides 
that  in  the  event  of  a loss  covered  by  the  bond,  which  loss 
affects  the  Federal  association  and  the  State  association, 
all  sums  recovered  on  said  bond  shall  be  paid  to  the  Federal 
association  before  any  amount  shall  be  paid  to  the  State 
association.  Laws  of  Missouri,  1931,  Section  5591,  p.  147, 
provides  in  part  as  follows* 


i 


"All  officers  and  employes  of  any 
building,  loan  and  savings  associa- 
tion  doing  business  in  this  state, 
whether  created  under  this  article 
or  any  previous  laws  of  this  state, 
who  have  the  custody  or  handling  * 
of  any  of  the  funds  or  securities 
of  such  association,  or  who^  sign 
or  endorse  checks  of  said* associa- 
tion, shAll  give  such  securl^J^f or 
the  faithful  performance  of  their 
duties  as  the  by-laws  may  retjuir®^*^ 
and  no  such  officer  shall  be  deemea 
qualified  to  enter  upon  the  duties 
of  his  office  until  such  security 
is  approved  by  the  board  of  direc- 
tors and  the  supervisor  of  build- 
ing and  loan  associations.  All 
such  bonds  shall  be  filed  with  the 
supervisor  of  building  and  loan 
associations,  or  some  depository 
designated  by  the  supervisor  of 
building  and  loan  associations* 
Provided,  that  the  supervisor  of 
building  and  loan  associations  may 
require  of  any  officer  at  any  time 
such  additional  security,  or  such 
increase  of  said  bond,  or  new  bond, 
as  he  may,  upon  sufficient  cause 
shown,  deem  necessary  for  the  pro- 
tection of  the  corporation  and  its 
members. 


As  was  said  in  State  ex  rel.  Wagner  vs.  Farm  and  Home 
Savings  & Loan  Association,  90  S.  W.  (2d)  93* 

"Building  and  loan  associations  are 
quasi  public  financial  institutions, 
and  for  the  protection  of  them  the 
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state  of  Missouri  has  by  the  aot 
of  1931,  provided  special  inquisi- 
torial, supervisory,  and  regulat- 
ing laws  which  are  specific,  ade- 
quate, complete  and  therefore  ex- 
clusive . w 

The  statute  above,  providing  for  a faithful  performance 
bond  to  be  given  by  certain  officers  and  employees  of  an 
association,  is  designed  to  protect  and  secure  the  share- 
holders of  such  association.  Such  statutes  are  to  be  con- 
strued liberally  in  favor  of  those  protected  and  must  be 
strictly  construed  so  as  to  fulfil  the  statutory  requirements 
and  thereby  promote  the  object  in  the  mind  of  the  legislature. 
59  C.  J.  1106. 

Section  5591,  supra,  provides  that  all  officers  and 
employees  who  have  custody  of  funds  must  give  a faithful 
performance  bond.  To  countenance  suoh  an  agreement  as  the 
one  in  qu  stion  would  vitiate  the  bond  insofar  as  it  relates 
to  the  officers  of  the  state  association  and  would  render  it 
an  instrument  of  doubtful  protection  to  the  shareholders • 

A bond,  with  suoh  an  agreement  attached  tl>e.  eto,  would  not 
meet  the  requirements  of  the  statute  as  set  forth  above. 

CONCLUSION 


It  is  therefore  the  opirion  of  this  Department  that 
an  agreement  entered  into  between  a State  Building  and  Loan 
Association  and  a Federal  Building  and  Loan  Association, 
which  have  a Joint  bond  to  permit  the  Federal  Association 
to  have  priority  in  the  collection  of  any  losses  covered 
by  said  bond,  does  not  meet  the  requirements  of  Section  5691, 
Laws  of  Missouri,  1931,  p.  147. 


Respectfully  submitted. 


ARTHUR  0’IL-EFE 

Assistant  Attorney  General 


A.'PROV  D: 


W.  J.  BURKE 

(Acting)  Attorney. General 


AO:  VC 


BUILDING  & LOAN  ASS’ NS:  (1)  Officer  or  employee  may  furnish  individual 

bond  without  "faithful  performance  of  duty 
clause:  (2)  Bond  cannot  be  cancelled  with- 

out ten  days  notice  in  writing:  (3)  Super- 
visor of  Building  and  Loan  Associations  may 
prepare  form  of  individual  bond  in  compli- 
ance  with  House  Bill  166. 


August  17,  1939 


✓ 


Mr.  J.  W.  -icC'ammon,  Supervisor 
Bureau  of  building  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Sir: 


Answering  your  request  of  August  14th,  1939,  in 
reference  to  part  of  section  5591  R*  S«  Missouri,  1929, 
as  set  out  in  House  Bill  166,  passed  by  the  Sixtieth  General 
Assembly,  and  approved  by  the  Governor,  we  submit  the  fol- 
lowing: 


I 


Your  first  query  in  this  request  reads  as  follows: 


"First,  does  the  provision  added  to  Section  5591, 
when  it  becomes  effective,  eliminate  the  statutory 
necessity  of  any  Missouri  state-chartered  building 
and  loan  association,  or  officer  or  employee  there- 
of, furnishing  a bond  containing  the  ’faithful 
performance  of  duty  clause ’ providing  such  associa- 
tion or  officer  or  employee  thereof  furnishes  a bond 
containing  such  conditions  and  provisions  as  are  re- 
quired by  the  jbederal  Savings  and  Loan  Insurance  Cor- 
poration. " 


Section  5591  K.  S.  Missouri,  1929,  being  part  of 
chapter  35,  Laws  of  Missouri,  1931,  page  147,  which  chapter 
repealed  chapter  35,  R.  S.  Missouri,  1929,  reads  partially 
as  follows: 
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"The  number,  title  and  functions  of  the  officers 
of  any  corporation  created  by  virtue  of  this  or 
any  previous  article,  their  terms  of  office,  the 
time  of  their  election,  as  well  as  the  qualification 
of  electors,  and  the  time  of  each  periodical  meet- 
ing of  the  officers  and  shareholders  of  such  corpo- 
ration, shall  be  provided  for  in  the  by-laws.  No 
person  shall  be  eligible  to  become  or  shall  continue 
a director  unless  he  shall  oe  the  owner  of  at  least 
five  shares  of  capital  stock  of  such  corporation,  and 
not  delinquent  in  any  manner  thereon.  All  officers 
and  employes  of  any  building,  loan  and  savings  associ- 
ation doing  business  In  this  state,  whether  created 
under  this  article  or  any  previous  laws  of  this  state, 
who  have  the  custody  or  handling  of  any  of  the  funds 
or  securities  of  such  association,  or  who  sign  or 
endorse  checks  of  said  association,  shall  give  such 
security  for  the  faithful  performance  of  the lr  duties 
as  the  by-laws  may  require,  aid  no  suc5~~oijf  leer  shall 
Tie  deemed  qualified  to  enter  upon  the  duties  of  his 
office  until  such  security  is  approved  by  the  board 
of  directors  and  the  supervisor  of  building  and  loan 
associations.  All  such  bonds  shall  be  filed  with  the 
supervisor  of  building  and  loan  associations,  or 
some  depository  designated  by  the  supervisor  of  build- 
ing and  loan  associations:  Provided,  that  the  super- 
visor of  building  and  loan  associations  may  require 
of  any  officer  at  any  time  such  additional  security, 
or  such  increase  of  said  bond,  or  new  bond,  as  he 
may,  upon  sufficient  cause  shown,  deem  necessary  for 
the  protection  of  the  corporation  and  Its  members. 


This  section  described  the  bond  as  conditional  only  "for 
the  faithful  performance  of  their  duties  as  the  by-laws 
may  require".  It  also  provided  that  the  supervisor  of 
building  and  loan  associations  may  require  at  any  time 
additional  security,  increase  of  said  bond,  or  a new  bond, 
as  he  deems  necessary,  for  the  corporation  and  Its  members. 

The  proviso  to  section  5591  In  House  bill  166  passed 
by  the  Sixtieth  Oeneral  Assembly,  and  approved  by  the  Governor, 
added  the  following  provision: 

" * * * shall  give  such  security  for  the 
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faithful  performance  of  the lr  duties  as  the  by- 
laws  may  require,  and  no  such  officer  shall  be 
deemed  qualified  to  enter  upon  the  duties  of  his 
office  until  such  security  Is  approved  by  the 
board  of  directors  and  the  supervisor  of  building 
and  loan  associations;  provided,  however,  Fhat 
in  lieu  of  security  for  the  faithful  performance 
of  duties,  the  security  or  bond  hereby  required 
may  contain  such  conditions  and  provisions  as  are 
required  by  the  Federal  Savings  and  Loan  Insurance 
Corporation  to  be  contained  in  securities  or  bonds 
furnished  by  all  such  officers  and  employees  of 
an  association  insured  by  said  Insurance  Corporation; 
and  further  provided  that  any  such  security  or  bond 
shall  provide  that  a cancellation  thereof  either  by 
the  surety  or  by  the  association  shall  not  become 
effective  unless  and  until  ten  days  notice  in  writ- 
ing shall  have  first  been  given  to  the  supervisor 
and,  - if  the  association  to  which  such  security 
or  bond  is  given  be  insured  thereby,  - to  the 
Federal  Savings  and  Loan  Insurance  Corporation. 
***««****#»  " 


The  wording  in  section  5591  House  Bill  166  is  very 
clear  and  not  ambiguous  or  contradictory*  In  construing 
this  section  one  must  take  into  consideration  the  Intention 
of  the  legislature  In  enacting  the  proviso*  The  original 
section  5591,  Laws  of  Missouri,  1931,  page  147,  contained 
the  phrase  " for  the  faithful  performance  of  their  duties"* 
The  wording  of  the  House  bill  166,  section  5591  contains 
the  same  phrase  and  the  proviso  particularly  states  " in 
lieu  of  security  for  the  faithful  performance  of  duties", 
the  security  or  bond  hereby  required  may  contain  such  con- 
ditions and  provisions  as  are  required  by  the  Federal  Sav- 
ings and  Loan  Insurance  Corporation  * *"  Clearly  it  was 
the  intention  of  the  legislature  by  the  proviso  to  allow 
a different  bond  to  be  given  than  that  set  out  in  the  main 
part  of  the*  section,  as  the  bond  contains  certain  conditions 
as  set  out  and  as  required  by  the  Federal  Savings  and  Loan 
Insurance  Corporation*  In  arriving  at  the  construction  of 
the  statute  and  the  intention  of  the  legislature,  one  must 
read  the  original  section  in  connection  with  the  amending 
section  to  ascertain  the  purpose  of  the  amending  proviso* 
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In  the  case  of  Wallace  v.  Woods,  102  S.  W.  2d  91, 
par.  9-11,  the  court  said* 


"'^ne  primary  rule  of  conetruction  of  statutes 
Is  to  ascertain  the  lawmakers'  Intent,  from  the 
words  used  if  possible;  and  to  put  upon  the 
language  of  the  Legislature,  honestly  and  faith- 
fully, its  plain  and  rational  meaning  and  to  pro- 
mote its  object,  and  "the  manifest  purpose  of  the 
statute,  considered  historically,*  is  properly 
given  consideration.  * * # 2 Lewis,  Sutherland 

on  Stat.  Const.  (2d  Ed.)  sec.  363;  Endllch  on 
Interpretation  of  Statutes,  sec.  329;  and  Maxwell 
on  Statutes  (5th  Ed.)  425.'  Cummins  v.  Kansas 
City  Public  Service  Co.,  334  Mo.  672,  66  S.  W. 

(2d)  920,  loc.  cit.  925.  We  must  determine  the 
question  involved  upon  the  statute  we  now  have 
rather  than  upon  the  original  enactment.  Words 
used  must  be  read  in  the  light  of  the  amendments 
made,  and  might  take  a broader  meaning  as  the 
application  of  the  statute  was  broadened.  We 
can  best  decide  the  present  meaning  of  this 
section  by  considering  the  various  steps  taken 
to  change  it  from  what  it  was  at  first  to  what 
it  is  now." 

In  the  case  of  O'Malley  v.  Continental  Life  Ins. 

Co.,  75  S.  W.  2d  837,  par.  4-5,  the  court  said: 


"The  legislative  intent  in  the  enactment  of 
the  law  is  to  be  sought  and  effectuated.  This 
is  the  rule  of  first  importance  in  statutory 
interpretation.  To  ascertain  such  intent  we 
invoke  as  aids  such  of  the  auxiliary  rules  of 
interpretation  as  may  seem  to  bear  with  inci- 
dence as  direct  as  may  be  upon  the  matter  in 
hand.  Briefly  stated,  these  in  substance  recog- 
nise and  require  that  the  language  of  the  act 
be  considered  (25  R.  C.  **•  sec.  216,  p.  961); 
that  each  word  be  accorded  its  ordinary  meaning, 
generally  speaking;  and  that  in  construing  a 
word  or  expression  of  a statute  susceptible 
of  two  or  more  meanings  the  court  will  adopt 
that  Interpretation  most  in  accord  with  the 
manifest  purpose  of  the  statute  as  gathered 
from  the  context  (Id.,  sec.  237,  p.  994)." 
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In  the  oaae  of  Smith  v.  Equitable  Life  Aasurance 
Society,  107  S.  W.  2d  191,  par.  4,  the  oourt  said* 

"In  determining  the  effect  of  an  amendment 
of  a atatute  the  court  rauat  always  proceed  up- 
on the  baala  that  the  Legislature  Intended  to 
accomplish  something  by  the  amendment.  Holt 
▼.  Rea,  330  Mo.  1237,  52  S.  W.  (2d)  877." 

In  view  of  the  wording  of  the  section  as  set  out  In  House 
Bill  166,  the  purpose  of  the  amendment  and  the  a bove  cited 
authorities,  our  opinion  In  ana  ver  to  the  first  query  of 
your  request  Is  as  follows* 

It  Is  the  opinion  of  this  department  that  the  provision 
added  to  section  5591  In  House  Bill  166,  passed  by  the  Six- 
tieth General  Assembly,  and  approved  by  the  Governor,  when 
effective,  eliminates  the  statutory  necessity  of  any  Mis- 
souri stac-e-chartered  building  and  loan  association  Its 
officers  or  employees  thereof  furnishing  a bond  containing 
the  "faithful  performance  of  duty"  clause,  providing  such 
association  or  officer,  or  employee,  thereof,  furnishes  a 
bond  containing  such  conditions  and  provisions  as  are  re- 
quired by  the  Federal  Savings  and  Loan  Insurance  Corporation. 


II. 

The  sec  nd  query  In  your  request  reads  as  follows* 

"Second,  although  the  forms  of  blanket  bonds  being 
used  by  building  and  loan  associations  have  been 
standardised  so  that  such  bonds,  as  furnished  by 
various  surety  companies,  contain  the  same  pro- 
visions and  coverage,  no  such  standardisation  has 
been  ef footed  with  regard  to  Individual  bonds.  It 
can  be  seen,  therefore,  that  this  office,  in  the 
event  your  answer  to  question  number  one  is  in  the 
affirmative,  will  receive  Individual  bonds  con- 
taining varied  degrees  of  coverage.  We  may  visual- 
ise surety  companies  effecting  limitations  of 
coverage  and  modification  of  terms  In  line  with 
reductions  in  premium  costs  In  an  effort  to  secure 
new  business.  In  an  effort  to  forestall  such  a 
condition,  which  would  result  In  an  insufficiency 
of  security,  does  the  supervisor,  with  the  assUb- 
ance  of  your  staff,  have  the  right  to  prepare  a 
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form  of  Individual  bond  and  require  Its  use 
by  all  surety  companies?  If  so,  will  it  be 
necessary  for  the  bureau  to  have  printed  and 
made  available  for  distribution  to  all  surety 
companies  the  bon  forms  so  prepared  and 
required? 

It  will  be  noticed  that  part  of  section  5591  House 
Bill  166,  contains  the  following  phrase,  at  lines  18  to 
21,  inclusive i 

"No  such  officer  shall  be  deemed  qualified  to 
enter  upon  the  duties  of  his  office  until  such 
security  is  approved  by  the  board  of  directors 
and  the  supervisor  of  building  and  loan  associa- 
tions." 

Under  this  part  of  Section  §591  of  House  Bill  166,  the 
supervisor  of  the  building  and  loan  association  shall  ap- 
prove the  bond  and  in  accordance  with  this  authority  could 
formulate  the  proper  bond  to  comply  with  chapter  35,  as  set 
out  in  House  Bill  166. 

Section  5591  at  lines  37  to  42,  inclusive,  provides* 

"Provided,  that  the  supervisor  of  building  and 
loan  association  may  require  of  any  officer  at 
any  time  such  additional  security,  or  such  in- 
crease of  said  bond,  or  a new  bond,  as  he  may, 
upon  sufficient  oause  shown,  deem  necessary  for 
the  protection,  of  the  corporation  and  its  mem- 
bers." 

Under  that  part  of  section  5591  the  supervisor  of  building 
and  loan  associations  may  require  of  any  officer  at  any 
time  additional  security,  increase  of  a bond,  or  even  may 
require  a new  bond,  which  he  may  deem  necessary  for  the  pro- 
tection of  the  corporation  and  its  members*  Under  the  author- 
ity of  this  part  of  section  5591,  the  bond  being  under  the 
supervision  of  the  supervisor  of  building  and  loan  associations, 
he  may  require  any  form  that  he  sees  fit  to  comply  with  chapt- 
er 35,  which  is  now  House  Bill  166* 

Therefore,  it  is  the  opinion  of  this  department  that 
the  supervisor  of  building  and  loan  associations  has  the 
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right  to  prepare  a form  of  Individual  bond  and  require 
Its  use  by  all  surety  companies,  providing  said  bond  com- 
plies with  chapter  35,  as  set  out  In  House  dill  166,  and 
does  not  require  additional  conditions  or  provisions  that 
are  in  conflict  with  chapter  35,  now  House  Bill  166. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


WJB*RW 


ELECTIONS:  Persons  convicted  of  violating  Section  7783(g)  are 
disqualified  from  voting. 


January  3,  1939 


Mr.  Roy  W.  McGhee 
Prosecuting  Attorney 
Wayne  County 
Greenville , Missouri 


Dear  Sir: 


We  have  your  request  of  December  29th  for  an 
opinion,  which  is  as  follows: 


’’Section  10178  R.  S.  Mo.,  1929,  (P. 

59  Election  Laws  1937-38)  provides: 

* • • • nor  shall  any  person  convicted 
of  felony  or  other  infamous  crime,  or 
of  a misdemeanor  connected  with  the 
exercise  of  the  right  of  suffrage,  he 
permitted  to  vote  at  any  election  un- 
less he  shall  have  been  granted  a full 
pardon;  . . . ' 

"In  view  of  the  foregoing  section,  I 
would  like  an  opinion  from  your  office 
as  to  whether  or  not  an  otherwise 
qualified  voter  who  had  been  previously 
convicted  under  Sec.  7783  (g)~R.  S.  Mo. 
1929  and  his  punishment  fixed  at  a fine 
of  $50.00  is  qualified  to  vote  at  a 
general  election, 

"There  are  many  other  graded  felonies 
where  the  punishment  is  fixed  by  the 
Jury  at  imprisonment  or  a fine  rather 
than  the  maximum,  which  may  be  2 or 
more  years  in  the  penitentiary.  Is 
a person  convicted  under  any  of  these 
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various  sections  and  whose  pun'sh- 
ment  is  fixed  at  less  than  a term  in 
the  penitentiary,  disqualified  from 
voting  because  of  having  been  con- 
victed of  a felony?” 


Section  7780(c)  R.  S.  Mo*  1929  provides  in  part  as 
follows * 


"Any  person  who  violates  * ■*  * 
pp.  (f)  or  (g)  of  Section  7783 
shall  be  deemed  guilty  of  a 
felony  * * * * " 


Section  7783  (g)  is  as  follows: 


"Driving  in  intoxicated  condition* 
No  person  shall  operate  a motor 
vehicle  while  in  an  intoxicated 
condition,  or  when  under  the  in- 
fluence of  drugs." 


Thus,  it  appears  that  persons  who  are  convicted  of 
violating  Section  7783(g)  R*  S.  Mo.  1CJ29,  have  been  con- 
victed of  a felony.  The  Missouri  Constitution  (Article  VIII, 
Section  2)  disqualifies  for  the  purpose  of  voting  any  per- 
son who  has  been  convicted  of  a felony. 

Therefore,  it  is  the  opinion  of  this  office  that  a 
person  who  has  been  convicted  under  Section  7783  (g)  is 
disqualified  from  voting  because  of  having  been  convicted 
of  a felony. 


Respectfully  submitted. 


FRANKLIN  L.  REAGAN 

Assistant  Attorney  General 

APFR0V&L'* 


j.  "Javl'oh 

(Acting)  Attorney  General 

FLRlRT 


SCHOOLS : Rural  ScHool  District  may  purchase  lana 
au'acent  to  a school  Tor  road,  purposes . 


harch  1,  1059 


fir.  Frank  W*  McGraw 

County  Superintendent  of  Schools 

Marshall,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  February  23,  1959,  which  reads  as  follows: 


"I  am  writing  you  at  tne  request  of  one 
of  my  rural  school  boards  relative  to 
the  purchasing  of  a right-of-way  for  a 
road  to  the  school  building* 


"It  so  happens  when  this  school  district 
was  formed,  the  building  erected,  pri- 
vate roads  let  to  It  and  no  provision 
was  made  for  a public  road*  In  later 
years  the  private  roads  have  been  closed 
and  the  board  has  now  an  opportunity  to 
purchase  a right-of-way. 

"Yle  are  requesting  you  to  advise  us  wnat 
authority  the  board  lias  to  purchase  this 
road  and  what  whould  be  the  necessary 
and  lawful  procedure  in  paying  for  It* 

"The  board  consulted  !ir.  James,  our 
County  attorney,  but  he  seemed  to 
think  the  mat ter. had  not  been  dealt  with 
in  our  courts*  The  proposition  does  not 
involve  but  only  about  two  or  three  hun- 
dred dollars  of  expense  and  the  board 
has  sufficient  money  on  hands  to  purchase 
the  right-of-way  but  are  In  doubt  to 
whether  they  have  authority  to  proceed." 

Section  9215  R*  5*  Missouri,  1929,  provides  as 
follows: 
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"Whenever  any  district  shall  select, 
at  the  annual  or  any  special  meeting, 
one  or  more  sites  for  one  or  more 
schoolhouses,  or  the  board  of  education 
In  city,  town  or  consolidated  school 
district,  under  the  provisions  of  the 
statute  applicable  thereto,  shall  lo- 
cate, direct  and  authorize  the  purchase 
of  sites  for  schoolhouses,  libraries, 
offices  and  public  parks  and  playgrounds, 
or  additional  'grounds  adjacent  to  school- 
house  site  or  sites,  and  cannot  agree 
with  the  owner  thereof  as  to  the  price 
to  be  paid  for  the  same,  or  for  any 
other  cause  cannot  secure  a title  there- 
to, the  board  of  directors,  or  board 
of  education  aforesaid  may  proceed  to 
condemn  the  some  in  the  same  manner  as 
provided  for  condemnation  of  right  of 
way  in  artiole  2,  chapter  7,  R.  S. 

1929,  and  upon  such  condemnation  and 
the  payment  of  the  appraisement,  as 
therein  provided,  the  title  of  said 
lot  or  land  shall  vest  in  the  board  of 
directors  or  board  of  education  afore- 
said for  use  in  trust  for  tne  district 
and  the  purposes  for  which  the  same  was 
so  selected  and  located.  All  laws  or 
parts  of  laws  in  conflict  with  this 
law  are  hereby  repealed. " 

This  section  is  applicable  to  all  classes  of  schools 
and  applies  especially  to  rural  school  districts. 
Under  this  section  any  district  shall  select  at 
the  annual  or  special  meeting  additional  grounds 
adjacent  to  school  house  site  or  sites.  Also,  this 
section  provides  for  condemnation  under  eminent  do- 
main, as  described  in  condemnation  of  right-of-way, 
in  article  2,  chapter  7,  R.  S.  Missouri,  1929.  This 
article  was  amended  in  the  Session  Laws  of  1931,  at 
page  171,  only  to  the  effect  of  interlining  "tele- 
phone" and  "street  railway",  and  in  no  way  effects 
the  procedure  of  the  condemnation.  This  section  was 
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upheld  In  the  case  of  Gladney  et  al,  v.  Gibson  and 
School  District  of  Elsberry,  Missouri,  208  Mo.  App. 
70,  and  also  In  the  case  of  Corley  v.  Montgomery, 
226  Missouri  Appeal  795. 

It  will  be  noticed  by  the  above  section  9215, 
supra,  that  it  especially  sets  out  or  additional 
grounds  adjacent  to  school  house  si'Ee  or  sites." 
under  your  request you  state  that  you  Have  agfeed 
upon  the  purchase  of  the  land  and  in  that  event 
it  would  not  be  necessary  to  follow  condemnation 
proceedings. 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the  opin- 
ion of  this  department  that  a rural  school  board 
may  by  agreement  with  the  owners  of  land,  purchase 
land, for  any  purpose, that  is  adjacent  to  the  school 
site. 


It  is  further  the  opinion  of  this  department 
that  the  rural  school  board  may  purchase  land  for 
a right-of-way  into  the  school  site  for  the  reason 
that  said  land  would  be  adjacent  to  the  school  site. 


Respectfully  submitted. 


APPROVED:  W.  J.  BURKE 

Assistant  Attorney  General 

j.'  w;  ottoatow 

(Acting)  Attorney  General 


WJBIRW 


ELECTIONS : 


Board.  of  Election  Commissioners  of  St.  Louis  County 
to  make  canvass  alone  of  election  returns. 


. March  10,  1959 


Board  of  Election  Camnissioners 
Of  St.  Louis  County 
Clayton,  Mias  curl 


Gentlemen! 


V/e  have  ycrur  letter  cf  recent  date  in  which  you  sub- 
mit for  an  opinion  from  thia  office  the  following  question! 


nIs  it  necessary  for  the  Board  of 
Election  Comnlss loners  of  St.  Louis 
County  to  have  personally  present 
at  the  time  canvass  of  election  re- 
turns is  made  by  us  two  justices 
of  the  peace,  or  two  judges  of  the 
County  Court?" 


Your  question  has  arisen  due  to  the  reading  of  Section 
10522,  K.  S.  Mo.  1929,  which  reads  as  follows: 


"The  clerk  of  each  county  court  shall, 
within  five  days  after  the  close  of 
each  election,  take  to  his  assistance 
two  justices  of  the  peace  cf  his  coun- 
ty, or  two  Judges  of  the  county  court, 
and  examine  and  cast  up  the  votes 
given  to  each  candidate,  and  give  to 
those  having  the  highest  number  of 
votes  certificates  of  election." 


However,  at  page  229,  Laws  of  1935,  will  be  found  an 
act  relating  to  registration  and  elections  in  your  county. 
Section  1 of  said  act  provides,  among  other  things,: 
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" # * the  conduct  of  elections,  in- 
cluding primary  elections,  held  in  such 
counties,  shall  be  governed  by  the  pro- 
visions of  this  act.  All  elections  and 
registrations  in  said  counties  under  this 
act,  shall  be  also  governed  by  the  gen- 
eral election  or  registration  lavs  so 
far  as  the  sume  are  not  inconsistent  or 
in  corflict  with  this  act.” 


The  question,  therefore,  to d etermine  is  whether  or 
not  the  act  which  applies  expressly  to  your  county  contains 
provisions  as  to  the  manner  of  canvassing  election  returns, 
which  are  inconsistent  with  the  general  statute  (Section 
10322)  above  quoted. 

Section  43,  Laws  of  1935,  page  257,  provides  as 
follows : 


"7/ithin  eight  days  after  the  close  of 
such  election,  the  board  of  election 
commissioners,  who  are h ereby  declared 
a can  as sing  board  of  such  county,  shall 
publicly  open  aLl  the  returns,  and  shall 
make  abstracts  or  statements  of  the 
votes ." 


Section  24,  Laws  of  1035,  page  247,  provides  in  part 
as  follows : 


"The  board  of  election  commissioners 
created  hereunder  and  hereby  shall 
have  full  and  comple te  power  to  con- 
duct any  and  all  elections  in  such 
county  and  to  receive  and  certify  the 
returns  thereon.  And  it  shall  be  the 
duty  of  said  board  of  election  commis- 
sioners to  certify  such  returns  to  the 
proper  officer  upon  whom  falls  the  duty 
of  issuing  certificates  of  elections." 
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It  will  be  seen  that  the  special  act  governing 
elections  In  your  county  grants  to  the  Board  of  Election 
Commissioners  the  power  and  charges  them  with  the  duty 
of  canvassing  the  returns  of  elections  held  In  your 
county.  Such  provisions  are  inconsistent  with  the  pro- 
visions of  Section  10322,  R.  S.  Mo.  1929,  and  consequently 
they  prevail  over  said  Section  10322.  A reading  of  the 
act  governing  elections  in  your  county  indicates  that  the 
Legislature  intended  to  nave  the  duties  ordinarily  per- 
formed by  the  co  nty  clerk  in  connection  with  election 
matters  carried  out  by  the  Board  of  Election  Commissioners. 


CONCLUSI  N 


It  is,  therefore,  the  opinion  of  this  office  that 
It  is  not  necessary  for  the  Board  of  Election  Commies loners 
of  St.  Louis  County  to  have  present  at  the  time  canvass 
of  election  returns  is  made  two  justices  of  the  peace 
or  two  judges  of  the  county  court. 


Lespectfuliy  submitted. 


EARLY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


T.  "IV.  'tflOTTOToH 

(Acting)  Attorney  General 
HHKlRT 


SCHOOLS:  Directors  of  town  school  district  cannot  dispose 
of  building  or  school  house  site  until  another 
building  or  school  house  site  has  been  provided# 


March  20#  1959 


Hon,  Roy  V. . McGhee 
Prosecuting  Attorney 
V.  ayne  County 
Greenville,  Missouri 

Dear  Sir: 


I'iiis  will  acknowledge  receipt  of  your  letter  of 
March  8,  1939,  requesting  an  opinion  on  the  following: 


"Hr,  C.E.  Stephens,  president  of 
school  district  c-3,  Greenville, 
Missouri,  has  requested  that  I ask 
you  for  an  opinion  on  behalf  of  the 
board  of  directors. 


"The  school  building  and  o ther  prop- 
erty belonging  to  this  district  is 
located  in  the  V.appapello  Dam  basis 
and  the  federal  government  is  seeking 
to  acquire  title  to  all  that  they  own. 

The  main  bui lding  cost  in  the  neighbor- 
hood of  D 100, 000, 00  and  is  located 
within  the  corporate  limits  of  Greenville 
and  the  town  of  Greenville  is  to  be 
abandoned  and  flooded  upon  the  completion 
of  the  dam. 


"Mr,  Stephens  wants  to  know  if  the  school 
board,  which  is  a six-man  board,  has  the 
authority  to  option  the  property  to  the 
government," 


Section  9194,  R,S.  Missouri,  1929, pertaining  to 
the  classification  of  public  schools  provides  "all  dis- 
tricts governed  by  six  directors  in  which  is  located  any 
city  of  the  fourth  class,  or  any  incorporated  town  or 
village,  shall  be  known  as  town  school  districts".  We 
gather  from  your  request  that  school  district  C-3, 
Greenville,  Missouri,  is  a town  school  district. 
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Section  9330,  K,S.  Missouri,  1929,  provides  as 

follows: 


M*  # * whenever  there  Is  within  the 
district  any  school  property  that  Is 
no  longer  required  for  the  use  of  " 
the  district*  the  hoard  Is  hereby 
authorized  to  advertise,  sell  and 
convey  the  sane,  and  the  proceeds 
derived  therefrom  shall  be  placed  to 
the  credit  of  the  building  fund  of 
such  district.” 

Section  9269,  R.S.  Missouri,  1929,  Is  as  follows: 

"The  title  of  all  school  house  sites 
and  other  school  property  shall  be 
vested  in  the  district  in  which  the 
same  may  be  located;  qnd  all  property 
leased  or  rented  for  school  purposes 
shall  be  wholly  under  the  control  of 
the  board  of  directors  during  such 
time;  but  no  board  shall  lease  or 
rent  any  building  for  school  purposes 
while  the  district  schoolhouse  is  un- 
occupied, and  no  schoolhouse  or  school 
site  shall  be  abandoned  or  sold  until 
another  site  and  house  ore  provided 
for  such  school  district. 

It  will  be  noted  that  the  board  of  directors  in 
such  school  district  is  authorized  by  statute  to  sell  the 
school  property,  but  that  the  above  quoted  sectlonr  place 
certain  restrictions  uoon  the  sale.  These  are  that  the 
property  be  no  longer  required  for  the  use  of  the  district 
and  that  no  school  house  or  school  site  shall  be  sold  un- 
til another  site  or  school  house  is  provided  for  such 
district. 

While  there  is  nothing  to  prevent  the  district  from 
optioning  this  property  for  sale  to  the  federal  government, 
the  above  statutes  would  of  course  prevent  the  exercise  of 
that  option  because  it  is  apparent  that  no  new  school  house 
or  school  site  has  been  provided  for  the  school  district 
C-3. 


lion,  ^oy  T< , McGhee 
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In  Consolidated  Sclool  District  No*  6 v,  Shawhan, 
273  k.v;,  l*c.  184,  the  court.  In  speaking  of  the  duty  of 
a school  director  on  taking  office,  said: 

"By  accepting  such  trust  each  director 
obi  1 -ate s h.lmself  to  perform  the  duties 
as  the  lay  airectsT^  ' 

Thus,  lander  the  above  statutes,  the  directors  are 
obligated  not  to  sell  school  buildings  or  sites  unless 
another  site  or  building  has  been  provided* 


CONCLUSION 


therefore,  it  Is  the  opinion  of  this  department 
that  the  directors  of  a town  school  district  nay  not  op- 
tion their  property  for  sale  and  complete  said  sale  until 
the  school  district  no  longer  requires  the  property  pro- 
posed to  be  sold,  and  if  said  property  be  the  school  house 
op  school  site,  until  there  has  been  provided  another 
school  house  or  site* 

Our  suggestion  Is  that  a friendly  condemnation 
suit  will  have  to  be  brought  by  the  federal  government 
In  order  to  obviate  the  above  statutes* 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APRKOVLD  By: 


J.  E.  TA 

(Acting) 


YLOR 

Attorney  General 
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PHYSICIANS:  Must  not  operate  on  adults 

without  consent  oe  on  minors 
without  obtaining  consent  of 
parents,  on  inmates  at  Inter- 
mediate  Reformatory. 


March  28th,  1939* 


Dr.  John  W.  Me Haney, 
Institutional  Physician, 
Intermediate  Reformatory, 
Jefferson  City,  Missouri. 

Dear  Doctor  McHaneyr 


J 

O 


V/e  wish  to  edm  owl  edge  jour 
letter  of  March  21st,  as  follows: 


"I  would  appreciate  an  opinion 
regarding  any  liability  which 
might  occur  to  myself  or  the  state 
from  the  performance  of  corrective 
operation*  upon  inmates  of  Algoa 
Reformatory. 

"Such  operations  being  hemorrhoidec- 
tomies, herniotomies,  circiancisions, 
and  tonsillectomies. 

"These  would  be  done  only  upon  the 
request  of  the  Inmate. 

fThe  fact  that  a large  percentage 
of  the  inmates  are  under  legal 
age  - would  this  require  written 
consent  of  the  parents  for  such 
operations • 

"I  would  appeciate  your  opinion 
on  the  above  questions." 


Hon,  John  W,  McHaney 
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48  C.  J,  Section  120, 

pa^e  1130,  discusses  the  subject  of  operations 
by  physicians  and  surgeons  with  and  without 
consent i 


"Where  a patient  is  in 
possession  of  his  faculties 
and  in  such  physical  health 
as  to  be  able  to  consult  about 
his  condition,  and  no  emergency 
exists  making  it  impracticable 
to  confer  with  him,  his  consent 
is  a prerequisite  to  a surgical 
operation  by  his  physlcianj  and 
a surgeon  who  performs  an  opera- 
tion without  his  patient's  consent, 
express  or  implied,  commits  an 
assault  for  which  he  is  liable 
in  damages.  The  patient's  consent 
may  be  implied  from  circumstances; 
thus,  if  he  voluntarily  submits 
to  an  operation,  his  consent  will 
be  presumed,  unless  he  was  the 
victim  of  false  and  fraudulent 
misrepresentations.  If  the  patient 
is  for  any  reason  not  competent 
to  consent,  the  consent  of  some 
one  who,  under  the  circumstances, 
would  be  legally  authorized  to 
give  it  may  be  obtained.  Where  an 
emergency  arises  calling  for  im- 
mediate action  for  the  preserva- 
tion of  the  life  or  health  of  the 
patient,  and  it  is  impracticable 
to  obtain  his  consent  or  the  con- 
sent of  anyone  authorized  to  speak 
for  him,  it  is  the  duty  of  the  phy- 
sician to  perform  such  operation  as 
good  surgery  demands,  without  such 
consent.  And  if,  in  the  course  of 
an  operation  to  which  the  patient 
consented,  the  physician  discovers 
conditions  not  anticipated  before 
the  operation  was  commenced,  and 
which,  if  not  removed,  would  endan- 
ger the  life  of  the  patient,  he  will. 


Eon*  John  V.'*  I£c  Haney 
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although  no  express  consent  be 
obtained  or  given,  be  justified 
in  extending  the  operation  to 
remove  and  overcome  them*  But 
the  removal  of  a bone  during  the 
course  of  an  operation,  contrary 
to  the  understanding  between  the 
surgeon  and  the  patient,  renders 
the  surgeon  liable  in  damages* 

The  implied  appointment  of  the 
surgeon  as  the  legal  representa- 
tive, during  the  period  of  uncon- 
sciousness, of  a patient  who  has 
appointed  no  other  person,  does 
not  give  the  surgeon  a license 
to  operate  on  the  patient  against 
his  will  or  by  subterfuge,  or  to 
perform  a different  operation  than 
that  consented  to,  or  one  invol- 
ving risks  and  results  not  contem- 
plated • " 


In  the  case  of  Fausette  v. 

Grim,  186  S*  W*  (Mo*  App.),  1177,  1*  c.  1181,  the 
court  on  a motion  for  rehearing  in  pointing  out  that 
a patient's  consent  to  an  operation  was  an  essential 
prerequisite  to  the  surgeon's  right  to  perform  an 
operation,  saidt 

"No  doubt  a patient's  consent 
to  an  operation  is  an  essential 
prerequisite  to  the  surgeon's 
right  to  perform  an  operation,  if 
the  patitnt  is  in  possession  of 
his  faculties  or  is  in  such  condi- 
tion that  consent  can  be  obtained* 

Pratt  v,  Davis,  224  111.  300,  79  N* 

£•  562,  7 Li*  R*  A*  (N.S.)  609,  8 Ann* 

Gas*  197j  Mohr  v*  Williams,  95  J£inn* 

261,  194  N.  W.  12,  1 L*  R.  A.  (N.S.) 

439,  111  Am*  St*  Rep*  462,  5 Ann* 

Cas.  303*  And  if  a surgeon  should 
obtain  the  patient's  consent  by 
a false  and  fraudulent  representa- 
tion, the  surgeon  might  be  liable 
upon  that  cause  of  action.  Pratt 
v*  Davis,  supra.  In  such  case  he 
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would  perhaps  he  liable  to  an 
action  for  deceit*  2 Am*  & 
Eng,  Ency.  of  Law  (2d  Ed*)  803; 
30  Cyc*  1579*" 


In  the  case  of  Schloendorff  v* 

The  Society  of  the  New  York  Hospital,  211  N*  Y.  125, 
105  N*  E*  92,  1*  c,  93,  the  court  in  holding  that 
where  the  operation  is  performed  by  the  surgeon 
without  obtaining  the  patient's  consent,  the  sur- 
geon is  guilty  of  assault  for  which  he  is  liable 
in  damages,  said: 


"Every  human  being  of  adult  years 
and  sound  mind  has  the  right  to 
determine  what  shall  be  done  with 
his  own  body;  and  a surgeon  who 
performs  an  operation  without  his 
patient's  consent  commits  an  as- 
sault, for  which  he  is  liable  in 
damages,  except  in  cases  of  emer- 
gency where  the  patient  is  uncon- 
scious, and  where  it  is  necessary 
to  operate  before  consent  can  be 
obtained*" 


As  to  the  necessity  of  a 

physician  or  surgeon  obtaining  the  consent  of  par- 
ents before  operations  on  miners,  we  find  the  fol- 
lowing statement  in  48  C*  J*  Section  121,  page 
11*1 1 


"*  * *■  * * it  has  been  held  that 
in  case  of  an  emergency  a surgeon 
may  operate  on  a child  without 
waiting  for  authority  from  the 
parents,  where  it  appears  imprac- 
ticable to  get  it*  But  in  the 
absence  of  an  emergency  an  opera- 
tion performed  on  a child  without 
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the  consent  of  the  parents 
Is  a legal  wrong;  and  adult 
sisters  of  the  child,  who 
are  its  temporary  custodians, 
have  no  authority  to  give  con- 
sent under  such  circumstances. 
Only  a reasonable  and  diligent 
effort  on  the  part  of  the  phy- 
sician to  find  the  parents  and 
advise  them  of  the  situation 
has  been  required," 


In  the  case  of  Voss  v,  Kish- 
worth,  222  3,  W,  225,  a parent  sued  a physician 
for  performing  an  operation  on  his  11  year  old 
daughter  without  his  consent,  alleging  that  the 
operation  resulted  in  the  death  of  the  child, 

% 

The  child,  who  had  been 

living  with  its  parents,  was  placed  by  the  father 
in  the  immediate  care  and  custody  of  her  older 
sister,  Clara,  who  had  3 years  experience  in  train- 
ing to  become  a graduate  nurse.  She  took  the 
child  to  a doctor  to  ascertain  whether  an  operation 
was  needed  for  removal  of  adenoids.  An  examination 
disclosed  badly  diseased  tonsils  and  the  appearance 
of  adenoids.  The  doctor  advised  the  sister  that  a 
real  nece  slty  existed  for  an  operation  to  remove 
the  diseased  tonsils  and  adenoids. 

Having  agreed  upon  a date  for 
the  operation,  the  child  returned  with  her  sister 
Clara  and  another  sister,  Nellie,  who  had  two  years 
training  as  a nurse,  and  after  an  examination  the 
operation  was  performed,  but  before  coming  from 
uncer  the  influence  of  the  anesthetic  the  child 
died* 

The  court  in  holding  that  before 
an  operation  may  be  performed,  a physician  must 
obtain  the  consent  of  his  patient,  if  competent  to 
give  it,  saldt 
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"fhe  authorities  are  unani- 
mous in  holding  that  a sur- 
geon is  liable  for  operating 
upon  a patient,  unless  he  ob- 
tains the  consent  of  the  pa- 
tient, if  competent  to  give 
such  consent,  or,  if  not,  of 
some  one  who,  under  the  cir- 
cumstances, would  be  legally 
authorised  to  give  the  requisite 
consent*  If  a person  should 
be  injured  to  the  extent  that 
he  is  unconscious,  and  his 
injuries  of  such  nature  as  to 
require  prompt  surgical  atten- 
tion, a physician  called  to 
attend  would  be  justified  in 
applying  such  treatment  as 
might  reasonably  be  necessary 
for  the  preservation  of  his 
life  or  limb,  and  consent  on 
the  part  of  the  injured  person 
would  be  implied  upon  the  ground 
of  an  existing  emergency* 
t'ohr  v*  Williams,  95  V.inn*  261, 
1C4  K.  W.  12,  1 L.  R.  A*  (N.S.) 
439,  111  Am*  St*  Kep*  462,  5 
Ann*  Cas*  303;  Pratt  v*  Davis, 
224  111*  300,  79  N.  E*  562, 

7 L*  R*  A*  (N.S. ) 609,  3 Ann* 
Cas*  197;  Roister  v*  Strain, 

39  Okl.  572,  137  Pac.  96,  50 
L*  R«  A*  (N.S.)  880;  Schloen- 
dorff  v*  Society  of  New  York 
Hospital,  211  N*  Y.  125,  105 
N*  E.  92,  52  L*  R*  A*  (N.S.) 

505,  Ann*  Cas*  1915C  581." 


And  in  holding  that  the  tem- 
porary custody  of  the  sister  did  not  give  her  au- 
thority to  give  consent  to  the  operation,  but  that 
only  the  father  could  give  consent,  salds 
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"The  evidence  shows  that  there 
was  an  absolute  necessity  for 
a prompt  operation,  but  not 
emergent  in  the  sense  that  death 
would  likely  result  immediately 
upon  failure  to  perform  It,  In 
fact.  It  Is  not  contended  that 
any  real  danger  would  have  re- 
sulted to  the  child  had  time  been 
taken  to  consult  the  parent  with 
reference  to  the  operation.  There** 
fore  the  operation  was  not  justified 
upon  the  ground  that  an  emergency 
existed. 

"The  physicians,  acting  in  good 
faith,  in  assuming  the  sisters  had 
authority  to  give  consent,  under- 
took to  perform  the  opeiation,  and, 
although  the  operation  was  skill- 
fully performed  and  without  negli- 
gence, death  ensued,  either  as  the 
result  of  the  operation  or  of  ad- 
ministering the  anesthetic,  or 
both,  ^he  sisters  were  but  the 
temporary  custodians  of  the  child, 
and  as  such  temporary  custodians 
had  no  authority  to  give  consent 
to  perform  the  operation  in  the 
absence  of  an  emergency.  The  parent 
was  the  only  one  who  could  legally 
give  consent  to  perform  it,  and,  if 
not  given,  the  physicians*  act  in 
performing  it  was  a legal  wrong. 

If  performed  without  the  consent  of 
the  parent,  it  would  amount  to  a 
technical  assault  for  which  the  child 
could  have  recovered  had  she  sur- 
vived the  operation,  and  it  follows 
that,  tinder  article  4695,  the  cause 
of  action  would  survive  to  the  de- 
fendant in  error,  not  dependent, 
however,  upon  the  extent  of  the  in- 
juries to  the  minor  child. 
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"It  Is  insisted  that  the  para- 
mount interest  of  the  child 
alone  must  be  considered  in  de- 
termining whether  such  an  opera- 
tion shall  be  performed,  and  that 
if  her  health  demanded  an  opera- 
tion, and  that,  if  skillfully 
performed,  no  cause  of  action 
would  arise,  even  though  it  resul- 
ted disastrously.  The  law  wisely 
reposes  in  the  parent  the  care 
and  custody  of  the  minor  child, 
and  neither  a physician  nor  those 
in  temporary  custody  of  the  child 
will  be  permitted,  in  a case  of 
this  character,  to  determine  those 
matters  touching  its  welfare." 

In  the  case  of  Browning  v.  Hoffman, 
90  W.  Va.  568,  111  S.  E.  492,  it  was  shown  that  when 
the  necessity  of  an  amputation  of  the  leg  of  the 
patient,  a young  boy,  became  known  at  2t30  o'clock 
p.m.  of  the  second  day,  efforts  were  made  to  apprise 
the  parents,  and  obtain  their  consent.  The  father 
was  absent,  and  the  mother,  who  was  not  found  for 
several  hours  thereafter,  when  notified  protested 
against  the  operation  without  the  assent  of  the  hus- 
band, who  didn't  return  until  9:00  o'clock  p.m.,  and 
then  refused  to  permit  the  assistant  physician  to 
perform  the  operation.  The  court  in  holding  that  it 
was  error  to  instruct  the  jury  unqualifiedly  that 
it  was  the  duty  of  the  assistant  physician  promptly 
to  notify  the  parents  or  grandparents  of  such  neces- 
sity, the  grandmother,  who  was  at  the  hospital,  not 
being  shown  to  have  had  authority  to  assent  to  the 
amputation,  and  it  not  being  known  to  the  physician 
that  the  boy  resided  with  the  grandparents,  said: 

"An  instruction  which,  in  view 
of  all  these  facts  and  circum- 
stances, imposed  absolute  duty 
from  the  physician  promptly  to 
inform  parents  or  grandparents 
of  the  necessity  of  amputation, 
is  clearly  misleading  and  pre- 
judicial. It  ignores  the  evi- 
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dence  of  negligence  of  the 
parents  and  futility  of  notice 
to  them,  if  it  had  been  given. 

Except  in  very  extreme  cases, 
a surgeon  has  no  legal  right 
to  operate  upon  a patient  with- 
out his  consent,  nor  upon  a 
child  without  the  consent  of 
its  parent  or  guardian.  Kish- 
worth  v.  Ross,  191  S.  W.  843 | 
yohr  v.  Williams,  1 L.K.A. 

(U.S.)  439;  Kolater  v.  Strain, 

51  L.  It.  A.  (U.S.)  880 j 30  Cyc. 

1577;  21  E.  C.  L.  592." 

7:'e  must  next  determine  whether 
the  legal  principles  as  above  outlined  are  also 
applicable  to  inmates  in  prisons  or  reformatories, 
although  we  have  been  unable  to  find  any  cases  in 
po  nt,  we  fail  to  see  why  there  should  be  a different 
rule  for  inmates,  both  adult  and  minor,  as  it  applies 
to  the  obtaining  of  consent  by  the  physician  before 
the  performance  of  an  operation,  or  or  what  grounds 
a different  rule  would  be  Justified. 

50  C.  J.  Section  27,  page  339, 
in  pointing  out  the  duties  of  a Jailer  or  warden 
states  that: 

"Among  other  duties  imposed  are 
the  duty  to  receive  and  keep 
prisoners;  the  duty  to  preserve 
the  health  of  the  prisoners, 
and  a fortiori  to  preserve  their 
lives;  the  duty  to  supply  food 
and  board  to  the  prisoners;  and 
the  duty  to  keep  the  Jail  clean 
and  sanitary." 

50  C.  J.  Section  28,  page  339, 

states  that: 
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"For  a breach  of  the  duty  of 
the  jailer  or  warden  to  keep 
the  jail  sanitary  and  warm,  or  to 
furnish  food,  he  is  liable  for 
injury  proaimately  resulting 
therefrom  to  a prisoner." 


We  merely  cite  the  above 
duties  of  jailers  and  wardens  to  point  out  that 
an  inmate  does  not  lose  all  his  rights  as  a 
human  being,  by  reason  of  his  having  committed 
a crime.  If  a jailer  or  warden  may  become  liable 
to  a prisoner  for  injuries  proxlmately  resulting 
from  failure  to  keep  the  jail  sanitary  and  warm, 
or  to  furnish  food,  such  personal  and  natural 
rights  which  may  involve  the  inmate's  chance  of 
living  . eserves,  of  course,  the  greatest  of  res- 
pect and  protection. 


Section  8495,  Revised  Statutes 
of  Missouri,  1929,  provides  that  among  other  duties 
of  the  physician  of  the  Intermediate  Reformatory, 

he  shall : 


"First,  attend  at  all  times 
to  the  necessities  of  the  sick 
convicts,  whether  they  are  in 
the  hospital.  In  cells  or  else- 
where, and  bestow  on  them  all 
necessary  medical  services]  * 


From  the  foregoing  we  are  of  the 
opinion  that  the  physician  of  the  Intermediate  Re- 
formatory for  Young  len  may  perform,  without  person- 
al liability,  corrective  operations  upon  an  inmate 
at  said  Reformatory,  where  the  Inmate  requests  it  and 
gives  his  consent,  and  may  also  perform  corrective 
operations  upon  minors,  provided  the  legal  consent 
of  the  parents  of  said  minor  is  obtained. 
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With  respect  to  the  state’s 
liability,  we  find  the  following  statement  in 
59  C.  J.  Section  537,  page  194* 


"A  state  is  not  liable  for 
the  torts  of  its  officers  or 
agents  in  the  discharge  of 
their  official  duties  unless 
it  has  voluntarily  assumed 
such  liability  and  consented 
to  be  so  liable,  the  only 
relief  the  aggrieved  person 
has  in  such  case  being  an 
appeal  to  the  legislature!* 
* * * * * 


From  the  foregoing  we  are  of 
the  opinion  that  should  the  physician  of  the  Inter- 
mediate Reformatory  perform  corrective  operations 
upon  inmates  without  their  consent,  or  in  the  case 
of  minors,  without  the  consent  of  their  parents, 
the  state  would  not  be  liable  for  the  tortious 
acts  of  the  physicians. 


hespectfully  submitted. 


LAX  WArSI  RhAI, 

Assistant  Attorney  General, 

APPROVED* 


(Acting)  Atto  ney  General 
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TAXATION  £ Buildings  owned  by  les 
are  subject  to  taxation 
separate  from  the  land. 
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Hon.  hobert  A.  t.cllrath. 
Prosecuting  Attorney, 

St.  Francois  County, 
Farmington,  I-issouri. 

Lear  Ir.  Kcllrath: 


This  will  acknowledge  receipt 
of  your  inquiry  of  April  7th,  1939,  which  reads 
as  follows : 


"Inclosed  herewith  please  find 
a blank  form,  the  usual  form  of 
a lease  agreement  between  St. 

Joseph  Lead  Company,  who  now  owns 
the  land  generally  in  the  Lead  Belt 
towns  of  this  county,  to  persons 
who  have  leased  the  surface  right 
for  home  building  purposes  and 
for  building  sites  for  commercial 
purposes  throughout  the  Lead  Belt. 

The  members  of  the  County  Court 
are  in  a ruandary.  Some  of  them 
desire  that  the  value  of  buildings 
and  inprovements  built  on  these 
lease -holds  within  the  term  of  the 
lease,  which  is  usually  from  twenty 
to  thirty  years,  should  be  assessed 
against  the  lessee. 

1,'any  of  these  buildings  and  improve- 
ments are  aluable  commercial  build- 
ings and  some  aie  moderately  expen- 
sive dwellings.  Some  members  of 
the  court  and  Eoard  of  equalization 
think  that  the  buildings  and  improve- 
ments should  be  assessed  to  the 
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lessee  Instead  of  to  the 
lessor, 

tie  desire  from  jour  office  to 
determine  whether  the  improve- 
ments on  these  loase-holas 
should  be  assessed  to  the  lessor 
or  lessee  under  the  terms  in 
conditions  set  forth  in  the 
enclosed  sample  copy. 

Generally  the  lease  rent  on 
dwellings  is  twenty  dollars  per 
year  and  on  coajmercial  buildings 
fifty  dollars  per  year,  payacle 
Quarterly," 

Section  9742,  Revised  Statutes, 
1929,  reads  as  follows: 

"For  the  support  of  the  govern- 
ment of  the  state,  the  payment 
of  the  public  debt,  and  the 
advancement  of  the  public  inter- 
est, taxes  shall  be  levied  on 
all  property,  real  and  personal, 
except  as  stated  in  the  next 
section," 


Section  9746,  Revised  Statutes, 
1929,  reads  as  follows: 

"Lvery  person  owning  or  holding 
property  on  the  first  day  of 
June,  including  all  such  proper- 
ty purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for 
the  ensuing  year," 

The  two  foregoing  sections  lay 
down  two  premises  from,  shich  we  must  start,  viz: 
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(1)  That  all  property  except  such  as  is  specifically 
exempted  Is  subject  to- taxation;  (2)  That  the  owner 
of  property  Is  the  one  to  whom  taxes  should  be  assessed, 
and  who  should  pay  the  taxes*  There  Is  no  claim 
that  the  buildings  are  not  property,  nor  Is  there 
any  claim  that  the  buildings  inquired  about  in 
your  letter  are  exempt  from  taxation*  The  only 
question  to  be  determined  is  to  whom  should  the 
buildings  be  assessed  and  who  should  pay  the 
taxes  thereon. 


V/hile,  generally  speaking,  perma- 
nent improvements  erected  upon  the  lad  become  a 
part  of  the  real  estate,  yet  parties  can  contract 
in  such  a manner  as  to  have  the  ownership  of  the 
Improvements  in  one  person  and  the  ownership  of  the 
land  in  another.  This  doctrine  of  lav/  has  been 
stated  thus,  in  the  case  of  People  v*  Board  of 
Assessors,  93  N*  Y,  1*  c,  311: 

"The  title  and  ownership  of 
permanent  erections  by  one 
person  upon  the  land  of 
another,  in  the  absence  of 
contract  right 8, regulating  the 
interests  of  the  respective 
parties,  generally  follows  and 
accrues  to  the  holder  of  the 
title  of  the  land,  but  it  is 
perfectly  competent  for  parties 
by  contract  to  so  regulate  their 
respective  interests  that  one 
may  be  the  owner  of  the  build- 
ings and  another  of  the  land* 

In  determining  whether  the  lease  involved  in  the 
foregoing  case  was  such  a one  as  treated  owner- 
ship of  the  buildings  in  the  leasee,  the  court 
said,  1*  c*  312 t 
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"It  remains  to  Inquire  whether 
by  the  lease  in  question  the  re- 
lators have  a legal  interest  in 
tire  buildings  erected  by  them, 
which  the  law  will  regard  as 
property,  and  to  the  possession 
and  enjoyment  of  which  they  are 
lawfully  entitled. 

They  are  now  in  possession  of 
the  property  rented  by  them  and 
have  been  for  a period  of  upwards 
of  twenty-five  years,  subject  only 
to  the  annual  payment  of  ground 
rent  to  their  lessors.  By  their 
lease  they  are  entitled  to  retain 
this  possession  for  all  time,  un- 
less in  the  meanwhile  their  lessors 
elect  to  pay  for  their  property, 
and  thus  terminate  their  owner- 
ship. 

The  lessees  have  simply  entered 
into  an  executory  contract  of  sale 
of  their  buildings,  optional  with 
their  vendees  as  to  whether  it  shall 
be  executed  at  some  future  time, 
or  the  erections  shall  continue 
to  be  obsessed  by  and  remain  the 
property  of  the  lessees. 

Until  the  exercise  of  this  option 
on  the  part  of  the  lessors  the 
buildings  undoubtedly  continue 
the  property  of  the  lessees  with 
all  of  the  rights  and  obligations 
which  pertain  to  such  ownership. 

The  circumstance  that  the  interest 
of  the  lessees  may  be  forfeited 
for  any  cause  by  their  own  act 
does  not  affect  the  status  of  the 
property  as  to  its  present  owner- 
ship. 
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In  a general  sense  all  property 
is  liable  to  be  forfeited  in 
some  way  through  the  acts  of  the 
owners,  but  this  fact  does  not 
affect  the  title  to  the  property 
until  the  cause  of  forfeiture  be 
committed  and  the  per  alty  enfor- 
ced. Conditions  more  or  less 
onerous  are  frequently  inserted 
in  conveyances  of  property,  but 
when  a grantee  enters  into 
possession  of  the  property  con- 
veyed and  while  he  continues  in 
possession  he  is  the  legal  owner 
of  whatever  the  conveyance  pur- 
ports to  grant  him." 

We  think  the  terms  of  the  lease 
submitted  with  your  request  make  the  lessee  of  the 
land  in  question  the  owner  of  the  buildings  and 
improvements.  Ihe  lease  requires  the  lessee  to 
erect  a building  on  the  land  within  a certain  time 
and  in  excess  of  a certain  costfi  and  also  provides 
that  If  the  lessor  elects  to  conduct  Its  mining 
operations  from  the  leased  tract,  it  will  compensate 
the  lessee  for  damages  to  his  buildings  or  improve- 
ments. It  further  provides  that  at  the  expiration 
of  the  term  of  the  lease  the  lessee  may  remove  the 
buildings  from  the  said  leased  tract.  All  of  these 
provisions  clearly  indicate  an  intention  on  the  port 
of  the  contracting  parties  that  the  ownership  of 
the  buildings  should  be  in  the  lessees,  whereas  the 
ownership  of  the  land  is  in  the  lessors. 

Cases  Involving  the  taxation  of 
buildings  separate  fro:r  the  land  upon  which  they  rest, 
have  heretofore  been  before  the  Courts  of  Missouri. 

In  the  early  case  of  Leach  v.  C-oode,  19  To.  502, 
the  court  said: 
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"’.Then  a lease  is  made,  without 
any  stipulation  about  taxes  the 
landlord  is  bound  to  pay  the  taxes 
upon  the  property;  but  if  the 
tenant,  by  the  erection  of  build- 
ings, which,  by  the  terms  of  lease, 
continue  his  property,  and  which  he 
is  either  authorized  to  remove,  or 
is  entitled  to  be  compensated  for 
by  t he  landlord,  enhances  the 
taxes,  the  landlord  is  not  bound 
to  pay  taxes  upon  the  improvements.” 

The  case  of  State  ex  rel.  v. 
Mission  Free  School,  162  ho.  332,  was  a case 
where  land  owned  by  charitable  organization  was 
leased  to  a party  who  subsequently  erected i* 
large  and  valuable  building  upon  it.  Suit  was 
brought  a.gainst  the  charitable  organization  ana  the 
lessee  seeking  to  have  the  land  and  the  leasehold 
interest  of  the  lessee  sold  for  taxation.  There 
was  no  assessment  of  the  separate  interest  of  the 
lessee  in  the  lease-hold  and  the  building.  In 
the  course  of  the  opinion  the  court  said,  1.  c. 

336: 

"As  ther  e was  no  assessment  of 
Thompson's  building  by  the  asses- 
sor, and  as  his  owneAip  is  dis- 
tinct from  that  of  the  KIssion 
Free  School,  the  assessment  of  his 
building  as  a part  of  the  school's 
lot  was  clearly  erroneous,  as  the 
law  requires  all  property  in  this 
State  to  be  assessed  to  the  owner 
If  known,  and  this  lease  was  open 
to  the  assessor.  As  said  on  .the 
former  appeal,  Thompson  is  not  to 
be  subjected  to  the  tax  on  the 
ground,  no*  the  school,  even  if 
not  wholly  exempt,  to  pay  the  tax 
on  his  building.  Tire  fact  that  the 
lot  of  the  Fission  Free  School  is 
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or  was  exempted  under  its  articles 
of  incorporation  will  not  exempt 
the  building  of  Thompson,  in  which 
the  school  has  no  interest,  or 
title  under  its  lease.  It  -is 
true,  counsel  for  Thompson  insists 
that  Thompson's  interest  can  not 
be  taxed  bacause  there  is  no 
specific  statute  authorizing  his 
interest  in  such  a case  to  be  taxed. 

In  this  view  we  do  not  concur.  All 
property  except  such  as  is  specifically 
exempted  by  the  Constitution  and  the 
statute  made  in  pursuance  thereof, 
is  subject  to  taxation,  and  we  can 
see  no  difficulty  in  assessing  the 
separate  and  distinct  property  of 
Thompson  in  this  building;  any  more 
thah  would  be  encountered  in  assess- 
ing the  property  of  any  other  indi- 
vidual, Whether  it  is  real  or 
personal  property,  or  whether "the 
State  is  bound  to  regard  it  as  per- 
sonalty, is  not  now  the  question. 

The  point  is,  is  it  separately  liaile 
to  taxation  as  his  property?  We 
hold  that  it  is.  And  it  is  Thomp- 
son's duty  to  list  it  Just  as  every 
other  taxpayer  is  required  to  list 
his  property  or  suffer  the  penalties. 
The  point  may  be  new  in  this  court, 
but  has  often  been  solved  in  other 
jurisdictions.  <People  ex  rel.  iul- 
ler  v.  board  of  Assessors,  93  New 
York,  308}  People  ex  rel«  v.  Comrnrs. 
of  Taxes,  82  N.  Y.  459;  Russell  v. 

City  of  bew  Haven,  51  Conn.  259; 

Smith  v.  fay or,  68  N.  Y.  552). 
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In  moat  states  the  interest  of 
Thompson  under  a lease  like  this 
is  real  estate,  anc  as  our  statute 
provides  that  the  words  "real 
estate"  shall  be  construed  to  in- 
clude all  interest  and  estate  in 
lands,  tenements,  and  hereditaments 
(sections  4917  and  4916,  Revised 
Statutes,  1889),  little  doubt  can 
exist  that  Thompson's  Interest  in 
this  realty  and  building  should  be 
assessed  as  real  estate*  As  it  is 
obvious  he  has  not  been  assessed 
at  all,  no  Judgment  can  be  render- 
ed against  him  in  the  present  action, 
tut  the  statute  supplies  the  remedy 
in  such  cases* 

VJe  think  it  is  equally  clear  that 
the  assessment  against  the  Mission 
iree  School  of  the  value  of  Thomp- 
son's building,  in  which  it  has  no 
interest  under  its  lease,  is  illegal, 
and  as  the  Judgment  is  in  its  nature 
such  an  entirety  that  this  court  can 
not  sepa:  ate  the  respective  obligations 
of  the  two  defendants,  it  must  be 
held  erroneous  as  to  both." 

The  foregoing  case  seems  to  us 
clearly  to  hold  that  where  buildings  on  leased 
land  are  owned  by  the  lessee,  they  should  be 
assessed  separately  from  the  land*  '..here  the 
lease  is  silent  as  to  taxes,  it  has  been  held 
that  the  taxes  on  improvements  removable  by  the 
tenant  must  be  paid  by  the  tenant. (73  A.L*R.  828n) 
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The  lease  submitted  with  your 
inquiry  provides  that  the  lessee  should  pay  all 
taxes  against  the  leased  land,  and  clear  ly  si  ows 
an  intention  that  the  lessor  shall  not  be  liable 
for  taxes  of  anj  kind,  however,  the  lease  indi- 
cates that  the  parties  must  have  assumed  that  the 
improvements  and  the  land  would  be  assessed  to- 
gether and  the  lessee  pay  the  entire  taxes. 

hhile  it  is  competent  for  the 
parties  to  so  contract  that  the  ownership  of  the 
improvements  shall  be  separate  from  the  ownership 
of  the  land,  yet  they  could  not  contract  for  a 
different  r ethod  of  assessment  than  that  provided 
by  law,  since  the  assessment  and  collection  of 
taxes  are  regulated  by  law. 


CO'  C LI  SI  OH 


-‘•t  is  therefore  the  opinion  of  this 
office  that  Yd. ere  buildings  and  Improvements  upon 
leased  lands  ai c owned  by  the  lessee,  they  should 
be  assessed  and  taxed  separate  from  the  land  and 
that  the  owner  of  such  buildings  and  improvements 
is  liable  for  taxes  on  the  same.  It  is  further  our 
opinion  that  buildings  on  land  leased  in  accordance 
v;ith  the  form  of  lease  enclosed  with  your  request 
ai e owned  by  the  lessee  and  should  be  assessed  to  him. 

Yours  very  truly. 


APPROVED x HARRY  H.  KAY 

Assistant  Attorney  General. 
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ASSESSORS:  (1)  Compensation  Tor 

undivided  interest  in 
40,000  or  less. 

(2)  Compensation  for 
book. 

i ay 


taking  list  containing  only 
real  estate  in  counties  of 

entering  tract  so  owned  in  land 
6,  1959 


Mr.  S.T.  McIntyre 
Marion  Coiinty  Assessor 
Lannibal,  Missouri 

j^ear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  April  1,  1959,  which  reads  as  follows: 

"In  the  past  we  have  had  quite  a 
lot  of  difficulty  in  asses oing 
property  belonging  to  two  persons 
or  more  as  one  tract  and  one  valu- 
ation. For  instance  a party  by 
the  name  of  M.B.  Burgher  owns  a 
half  interest,  C.E.  Rendlen  one- 
fourth  int,  and  S.O.  Osterhout, 
one-fourth  int*  Mr.  Burgher  has 
insisted  upon  paying  and  undivided 
one-half  interest  and  he  always 
wishes  to  pay  his  taxes  in  either 
October  or  November.  Now  this  is 
not  the  only  case  but  there  are 
many  of  the  same  type  in  this 
County. 

"For  the  past  year,  I have  been  as- 
sessing each  one  with  their  undivided 
interest  or  at  least  I slnw  the  inter- 
est each  one  owns,  and  make  a list  for 
each  one  and  charge  for  three  tracts 
as  I make  three  separate  entries  in 
the  book  and  of  course  cl  arge  for  each 
assessment  list. 

"Sometimes  the  party  owning  the  undi- 
vided interest  own  other  property  and 
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of  course  only  charge  for  the  one 
list  but  where  they  do  not  own  other 
property  I of  course  charge  for  the 
list. 

"according  to  Section  9913  I do  not 
see  how  the  '--ollector  could  split  the 
property  unless  the  assessor  would 
si  ow  the  Interest  owned  by  each  one. 

"hill  you  kindly  acvlse  if  I am  not 
correct  In  making  a charge  for  the 
list  and  tracts  as  outlined  above?" 

The  questions  which  seem  to  be  involved  are: 

May  the  assessor  clarre  for  taking  a list  containing  only 
real  estate  when  the  person  from  whom  the  list  is  taken 
owns  only  an  undivided  interest  in  the  land  and  that  un- 
divided interest  is  all  that  is  listed?  May  the  assessor 
be  paid,  not  to  exceed  the  three  cents  per  tract,  for 
entering  such  an  undivided  interest,  as  a tract,  in  the 
land  list  book? 

On  January  26,  1938,  we  rendered  an  opinion  to 
O.G.  Schell,  f>t.  Elizabeth,  Missouri,  in  which  the  com- 
pensation of  assessors  In  counties  the  size  of  arion 
(mder  4^,000)  was  dismissed,  he  enclose  a copy.  In 
that  opinion,  we  conct uded  that  an  assessor  was  entitled 
to  thirty  five  cents  or  each  list  taken  containing  real 
estate  (of  coi  rse  the  list  si  ould  contain  all  other  prop- 
erty, real  or  personal,  owned  by  the  person  In  the 
county).  A person  listin  an  undivided  interest,  owned 
by  him,  in  land.  Is  In  fact  giving  a list  of  the1  real  es- 
tate he  owns.  The  assessor  is  entitled  to  thirty  five 
cents  for  each  list,  even  though  it  only  contains  real 
estate  (see  enclosed  opinion),  hhlle  we  find  no  cases 
or  statutes,  which  undertake  to  cover  such  a situation,  we 
think  the  assessor  is  entitled  to  receive  thirty  five 
cents  for  taking  a list  containing  only  an  undivided  in- 
terest In  real  estate. 

Section  9806,  Laws  of  1931,  pa'?e  359,  provides 
that  the  assessor  "shall  be  allowed  a fee  of  three  cents 
per  entry  for  . iakin~  real  estate  (and  personal  assessment) 
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books,  all  the  real  e stave 
sessed  to  one  person  to  be 


(and  personal  property) 
counted  as  one  name,  • 


as- 


provided,  that  nothing  contained  In  this  section  shall 
be  so  construed  as  to  allow  any  pay  per  name  for  the  name 
set  opposite  each  tract  of  land  assessed  in  the  numerical 
list."  (farentheses  ours). 


It  will  be  noticed  that  this  statute  first  allows 
three  cents  per  entry  of  tracts  in  the  land  list,  stating 
that  all  real  estate  assessed  to  one  person  is  to  be 
counted  as  one  name.  Then  the  proviso  says  this  is  not 
meant  to  allow  any  pay  per  name  entered  opposite  each 
tract  of  land  assessed  in  the  land  book.  In  other  words, 
it  first  says  i ay  three  cents  for  each  name  and  then  not 
pay  three  cents  for  each  name,  This  Is  a direct  conflict 
in  said  section  and  renders  It  a nullity  Insofar*  as  any 
pay  is  given  for  entering  the  names  of  the  owner3  of  a 
tr^ct  of  land  In  the  land  book.  As  was  said  in  the  case 
of  State  v.  Gomer,  101  ’ . (2d)  57,  1.  c.  54: 

"It  seer. a impossible  to  harmonize 
the  provision  ’all  real  estate  * *•  ■» 
assessed  to  one  person  to  be  counted 
as  one  nvme ’ with  the  provision  in 
the  same  section  that  it  was  not  to 
*be  so  construed  as  to  allow  any  pay 
per  name’  for  assessing  land.  One 
would  seem  to  cancel  the  other  * 

In  the  Gamer  case  at  1.  c.  65,  the  court  in  Its 
sixth  conclusion,  said: 

"That  as  compensation  for  making 
the  numerical  assessment  In  the  land 
list,  an  assessor  should  be  paid  such 
amount  as  may  be  allov>red  by  the 
county  court  not  to  exceed  the  sum  of 
3 cents  for  each  and  every  tract  so 
assessed;  but  that  all  contiguous 
tracts  In  the  same  section  and  all 
contiguous  lots  in  the  same  square 
or  block  which  can  be  consolidated 
Into  one  tract,  lot,  or  call  shall 
b©  counted  as  one  tract." 
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As  we  understand  this  case,  the  assessor  Is  paid 
for  entering  the  tract  in  his  land  book,  not  for  entering 
the  name  of  the  owner  or  owners,  3y  Section  9780,  R,S, 
Missouri,  1929,  the  assessor  is  required  to  consolidate 
all  lands  owned  by  one  person  in  a section  into  one  tract, 
thus  making  one  tract,  so  far  as  compensation  for  entering 
the  tract  in  the  land  book  is  concerned, 

Ihis  statute  provides  for  the  consolidation  of 
tracts  and  we  find  none  which  authorizes  the  assessor  to 
separate  a tract  of  land  when  in  fact  there  is  no  separ- 
ation, What  this  would  amount  to  if  the  assessor  v/ere  to 
make  separate  entries  on  each  owner* a interest  would  be 
three  entries  of  the  same  land.  Such  a duplication  is  not 
authorized  and  neither  is  the  assessor  entitled  to  the 
three  cents  per  tract  entered  on  such  a duplication.  He  is 
paid  for  entering  the  land,  not  the  owner* s name.  Once 
entered,  it  is  there  and  the  mere  fact  that  the  owner 
listed  did  not  completely  own  said  land  does  not  keep  it 
from  being  the  entry  of  the  land. 

Such  entry  should  be  made  describing  the  land 
and  listing  the  owners’  names  without  any  reference  to 
their  interest.  It  Is  of  no  concern  of  the  assessor  what 
Interest  in  the  land  the  owners  entered  own.  His  duty  Is 
to  enter  the  land,  the  owner *s  name,  and  fix  Its  value. 

Section  9913  operates  to  protect  the  interest  of 
the  owners  If  some  co-owner  does  not  raise  his  portion  of 
the  taxes,  and  not  to  authorize  the  assessor  to  separately 
assess  a value  on  each  undivided  interest. 


CONCLUSION 


Therefore,  it  Is  our  opinion  that  the  assessor  of 
a county  containing  40,000  or  less  inhabitants  Is  entitled 
to  thirty  five  cents  for  taking  a list  containing  only  an 
undivided  Interest  In  real  estate.  He  Is  not,  however,  en- 
titled to  three  cents  for  entering  an  undivided  Interest  of 
land  in  the  land  book,  but  must  enter  the  whole  tract,  place 
the  owner *s  name  opposite,  and  make  one  charge  of  three  cents 
for  entering  the  tract  in  the  land  book. 


APPROVED  By: 


Respectfully  submitted. 


«T,'e.  TAYL 'Vh 

(Acting)  Attorney  General 


LAV/RENCE  L.  BRADLEY 

Assistant  Attorney  General 


COUNTY  COLLECTOR:  It  is  mandatory  on  the  county 

collector  to  withhold  fees  to 
witnesses  or  grand  jurors  for 
delinquent  taxes,  even  though 
* the  taxes  are  in  a larger  amount 

than  the  warrants. 

May  10,  1939 


Hon*  John  T.  McKay,  Jr. 
Prosecuting  Attorney 
Dunklin  County 

Kennett,  Missouri 


Dear  Sir: 


In  answer  to  your  request  of  May  3rd,  in  ref- 
erence to  the  payment  of  criminal  costs  and  fees  upon 
delinquent  taxes,  will  say  that  I am  enclosing,  an  opin- 
ion rendered  by  this  department  on  the  15th  day  oi  Dec- 
ember, 1937,  to  Mr.  Alfred  Moeller,  Prosecuting  Attorney 
of  Ste.  Genevieve  County.  In  that  opinion  this  department 
held  that  a county  collector  cannot  collect  partial  pay- 
ment of  state,  county  and  school  taxes.  The  facts  in 
that  request  were  very  much  different  than  In  your  request. 
Your  request  reads  as  follows: 

"There  has  arisen  in  my  county  some  dif- 
ference of  opinion  as  to  the  duties  of  the 
County  Treasurer  with  reference  to  the  dis- 
position of  criminal  costs  as  provided  by 
Sections  3354,  3355  and  3356  of  the  Revised 
Statutes  of  1929. 

"The  County  Treasurer  now  has  on  hand  around 
$600  criminal  cost  paid  to  him  by  the  State 
of  Missouri  belonging  to  varloua  witnesses, 
officers  and  Jurors,  each  of  whom  at  the  time 
said  cost 8 were  payable  and  demand  was  made, 
were  Indebted  to  the  County  in  an  amount 
greater  than  the  amount  of  orlminal  costs 
due  them. 

"Section  3854  provides  that  in  the  event  the 
Indebtedness  of  a claimant  of  fees  equals  or 
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exceeds  the  amount  of  his  leas,  the 
treasurer  shall  give  him  credit  for  the 
amount  of  his  fees.  Most  of  these 
claimants  are  Indebted  to  the  County 
by  reason  of  owing  back  personal  taxes 
and  the  amount  which  they  claim  as  crimi- 
nal cost  is  insufficient  to  extinguish 
any  one  year's  taxes. 

"The  Treasurer  has  not  disbursed  any  of 
tills  money  due  to  the  fact  that  he  does 
not  believe  as  treasurer  and  ex-officio 
collector  he  has  any  authority  to  col- 
lect the  delinquent  personal  taxes  in 
installments,  the  claimants  of  these 
fees  being  unable  to  pay  the  balance 
of  their  taxes,  and  nas  asked  me  to  get 
an  opinion -rom  you  as  to  the  procedure 
he  should  follow  in  disbursing  these 
criminal  costs.” 


Section  3853,  R.  S.  Missouri,  1929,  provides 
the  method  of  certifying  criminal  costs.  Section 
3864,  R.  Missouri,  1929,  provides  for  the  payment 
of  fees  and  the  proceedings  thereunder.  This  section 
partly  reads  as  follows: 


"*  a * Provided  further,  that  after  de- 
ducting the  amount  of  the  Indebtedness 
of  the  claimant,  if  any,  on  account  of 
any  or  all  of  the  various  causes  herein- 
before enumerated,  the  treasurer  shall 
pay  him  the  balance,  giving  duplicate 
receipts  for  the  separate  amounts  paid, 
one  of  which  shall  be  filed  with  the 
county  clerk,  who  shall  charge  the  treasurer 
with  the  same,  but  if  the  indebtedness 
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of  the  claimant  equals  or  exceeds  the 
amount  of  nig  fees tKe  tree surer  si lall 

f"Tve  "Kim  creoflt  or  tKe  amounT  of  hl's 
ees,  stating  on  what  account,  an  cl  shall 
nialce  duplicate  receipts  for  the  same,  one 
oi4  which  he  shall  " deliver  to  the  claimant 
and  the  other  he  shall  file  with  the 
county  clerk,  who  shall  charge  thefcreas- 
urer  with  all  such  receipts,  and  In  his 
regular  settlements  with  the  county  court 
the  treasurer  shall  make  a full  and  com- 
plete exhibit  of  all  his  acta  and  doings 
under  section  3853  to  3358,  Inclusive." 


This  section  Is  mandatory  and  specifically  states  t':iat 
even  though  he  owes  a larger  amount  than  Is  due  him  on 
his  fees,  it  Is  compulsory  for  the  treasurer  to  give  him 
credit  for  the  amount  of  his  feos.  This  seems  to  be  an 
exception  to  the  general  rule,  which  we  held  in  the 
opinion  herein  enclosed. 


Section  3855  R.  Missouri,  1929,  defines  what 
should  be  considered  as  criminal  costs.  Section  3856  R. 
S.  Missouri,  1929,  describes  the  disposition  of  fees  by 
the  county  treasurer  at  the  end  of  each  term  of  court. 
Section  3857  h.  S.  Missouri,  1929,  reads  as  follows; 


"In  order  to  make  said  sections  3853 
to  3858  effective,  it  is  hereby  declared 
that  all  fees  due  by  the  state  or  county  . 
on  account  of  any  criminal  cace,  or  due 
witnesses  before  the  grand  Jury,  or  as 
s Juror  or  witness  in  an  Inquest,  shall 
not  be  negotiable  or  assignable  except 
subject  to  all  the  set-offs  herein  pro- 
vided for,  and  that  the  state  and  county 
holds  a prior  lien  on  the  same  for  tne 
purpose  of  indemnification  against  loss 
by  reason  of  the  nonpayment  of  personal 
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back  taxes,  and  for  the  payment  of  the 
fines,  penalties,  forfeitures  and  costs 
hereinbefore  mentioned*" 


This  section  is  one  of  the  exceptions  to  the  general  rule 
that  a county  collector  cannot  collect  part  of  the  taxes 
and  give  receipts  therefor* 


Section  9911  R*  S*  Missouri,  1929,  refers  to  the 
acceptance  of  warrants  for  the  payment  of  taxes  unaer 
certain  conditions*  Said  section  in  full  oeing  as  fol- 
lows: 


"Except  as  hereinafter  provided,  all  state, 
county,  township,  city,  town,  village,  school 
district,  levee  district  and  drainage  dis- 
trict taxes  shall  be  paid  in  gold  or  silver 
coin  or  legal  tender  notes  of  the  United 
States,  or  in  national  bank  notes*  Warrants 
drawn  by  the  state  auditor  shall  be  received 
in  payment  of  state  taxes*  Jury  certificates 
of  the  county  shall  be  received  in  payment  of 
county  taxes*  Past  due  bonds  or  coupons  of 
any  county,  city,  township,  drainage  district# 
levee  district  or  school  district  shall  be  re- 
ceived in  payment  of  any  tax  levied  for  the 
payment  of  bonds  or  coupons  of  the  same  issue, 
but  not  in  payment  of  any  tax  levied  for  any 
other  purpose*  Any  warrant,  issued  by  any 
county  or  city,  when  presented  by  the  legal 
holder  thereof,  shall  be  received  in  payment 
of  any  tax,  license,  assessment,  fine,  penalty 
or  forfeiture  existing  against  said  holder  and 
accruing  to  the  county  or  city  issuing  the 
warrant)  but  no  such  warrant  shall  be  re- 
ceived in  payment  of  any  tax  unless  it  was 
Issued  during  the  year  for  which  the  tax 
was  levied,  or  there  is  an  excess  of  revenue 
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for  the  year  in  which  the  warrant  was 
lsaued  over  and  above  the  expenses  of 
the  county  or  city  for  that  year." 


By  this  section  the  warrants  must  be  presented  by  the  le^al 
holder  and  be  issued  and  received  in  payment  of  a tax 
during  the  year  for  which  the  tax  was  levied*  This  sec- 
tion only  applies  where  the  holder  of  the  warrant  has  been 
in  possession  of  the  same  and  which  has  not  been  withheld 
as  provided  under  section  3867,  supra. 


Under  section  12,171,  R,  Missouri,  1929, 
the  county  treasurer  is  prohibited  from  paying  warrant 
unless  presented  by  the  person  in  whose  favor  It  Is 

drawn. 


Section  12172,  R,  S,  Missouri,  1929,  authorizes 
the  county  treasurer  to  accept  and  pay  a warrant  from 
any  one  who  has  a proper  assignment  on  the  back  thereof, 
as  set  out  in  that  section. 


Under  section  3867,  supra,  the  warrant  is  non- 
negotiable  and  non-aasignable. 


CONCLUSION. 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  county  treasurer  may  accept 
the  warrants  as  set  out  under  section  3367,  supra,  and  it 
is  his  duty  to  retain  the  warrants  and  give  credit  upon  the 
delinquent  taxes  of  the  amount  due  the  witness  or  juror, 
as  the  case  may  be.  He  should  retain  the  warrants  even  if 
the  persons  entitled  to  the  warrants  are  Indebted  to  the 
county  for  deli  quent  taxes  in  an  amount  greater  tnan  the 
amount  of  criminal  costs  daathem.  Under  the  facts  as 
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stated  In  your  request,  it  is  the  opinion  of  this  depart- 
ment that  this  is  one  of  the  exceptions  as  set  out  unoer 
section  3857,  supra,  in  which  the  county  collector  must 
retain  and  apply  a partial  payment  of  the  taxes  due  the 
state,  county  and  schools. 


Respectfully  submitted, 

1.  J.  BUvKIL 

Assistant  Attorney  General 


WJBlKW 


APPROVED: 


jTTTfnO 

(Acting)  Attorney  General 


SCHOOLS:  County  Superintendent  of  Schools  not  entitled  any 

unexpended  balance  in  fund  created  by  section  9*75, 

K.  S.  Mdj  1929. 


i»iay  16,  1939 


Honorable  John  T.  k.cKay,  Jr., 
Prosecuting  Attorney 
•Dunklin  County 
Kennett,  Missouri 


Lear  ~<ir : 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  hay  3,  1939. 

You  inquire  if  the  county  superintendent  of  schools 
is  required  to  turn  over  unexpended  balance  in  the  fund 
created  by  Section  9476,  H.  3.  ko.  1929. 

'Phis  section  requires  a fee  of  all  persons  taking 
an  examination  for  a teacher's  certificate.  The  purpose 
of  the  fee  is  to  defray  expenses  of  teachers  associations 
and  teachers  meetings  and  for  expenses  incident  to  grading 
of  papers  and  issuing  certificates  of  applications  for 
licenses  to  teach.  section  9476,  h.  S.  ho.  1929,  reads  as 
follows: 

• 

"^vory  applicant  for  a certificate 
shall  pay  to  the  county  superintendent 
of  public  schools  a fee  of  three 
dollars  which  shall  entitle  him  to 
take  any  and  all  examinations  given 
in  any  calendar  year,  i-very appli- 
cant for  a renewal  of  his  certificate 
shall  pay  a fee  of  one  dollar  and 
fifty  cents.  The  fees  so  collected 
shall  be  used  for  the  payment  of 
the  expenses  of  teachers  associa- 
tions and  teachers'  meetings  author- 
ized by  this  chapter  at  least  thirty 
per  cent,  being  set  apart  and  used 
for  this  purpose-- and  for  the  ex- 
penses incident  to  the  grading  of 
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papers  and  Issuing  of  certificates 
of  applicants  for  license  to  teach. 

The  county  superintendent  of  public 
schools  diall  remit  to  the  state 
superintendent  five  cents  for  each 
subject  written  by  each  applicant, 
whose  papers  are  sent  to  the  state 
superintendent  of  schools.  The  fees, 
received  in  this  manner  by  the  state 
superintendent  of  public  schools, 
shall  be  used  to  pay  the  compensation 
of  such  assistants  as  may  be  necessary 
to  examine  and  grade  all  such  papers, 
and  to  pay  other  expenses  Incident  to 
the  grading  of  the  papers  submitted 
and  recording  and  certifying  said 
grades,  Hie  state  superintendent  of 
public  schools  is  hereby  empowered 
to  appoint  and  pay  such  assistants 
as  he  may  need  for  the  examining  and 
grading  of  all  such  papers  submitted 
and  he  shall  also  keep  an  accurate 
account  of  all  moneys  received  and 
disbursed  by  him  in  carrying  out  the 
provisions  of  this  article,  *ny 
balance  remaining  in  said  fund  shall 
be  turned  into  the  general  revenue 
fund  of  the  state  by  said  state 
superintendent  of  public  schools 
on  the  first  day  of  December  of  each 
calendar  year.  The  county  superin- 
tendent of  public  schools  shall  make 
report  of  all  fees  collected,  all 
amounts  expended  for  teachers  associ- 
ations and  meetings  and  for  all 
amounts  remitted  to  the  state  super- 
intendent to  the  county  court  at  its 
regular  meeting  in  t’ebruary  of  each 
year," 

By  the  words,  "at  least  thirty  per  cent,  being 
set  apart  and  used  for  this  purpose,"  the  Legislature  placed 
a minimum  amount  to  be  set  aside  for  expenses  of  teachers 
associations  and  meetings.  However,  the  Legislature  did  not 
restrict  the  expenditure  to  thirty  per  cent,  of  the  fund  for 
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this  purpose*  It  may  be  Increased,  but  under  no  circum- 
stances shall  the  county  superintendent  of  schools  fall  to 
set  aside  thirty  per  cent,  for  this  purpose* 

In  Miller  v*  Jtate,  94  So*  706,  1*  c*  709,  130 
alss*  564,  the  court  held  the  words,  "at  least  four  months," 
In  a constitutional  amendment  providing  public  schools 
shall  be  maintained  In  each  school  district  at  least  four 
months  during  each  scholastic  year,  did  not  preclude  them 
from  holding  school  for  a longer  period*  In  so  holding  the 
court  saldt 


,Ji;hen  they  said' at  least  four  months’ 
v/e  understand  they  meant  that  four 
months  v/as  to  be  tne  minimum  term;  or, 
to  put  It  In  another  way,  there  must 
be  not  le  ss  than  four  months  of 
schooling,  and,  Inferentlally,  there 
may  be  a longer  term,  or  at  least  a 
longer  term  was  not  Intended  to  be 
prohibited,  either  expressly  or  by 
implication," 

Also,  in  City  of  ^.t*  Charles  v.  otookey,  164  Fed, 
772,  1*  c*  782,  the  court.  In  holding  an  extension  of  at 
least  60  days  means  an  Indefinite  time  not  less  than  60  days, 
said: 


""n  extension  of  at  least  60  days  is 
an  extension  for  an  Indefinite  time 
not  less  than  60  days,  and  after  this 
extension  was  granted  the  contractor 
might  have  reasonably  Inferred,  in 
the  absence  of  subsequent  notice  to 
him  by  the  city,  that  his  time  would  be 
limited  to  same  definite  date,  that  a 
reasonable  time  not  less  than  60  days 
was  allowed  him  to  complete  his  under- 
taking* Ihis  was  the  natural  meaning 
of  the  words  and  the  true  construction 
of  the  grant  (Roberts  v.  Y/llcock,8 
..atts  & 464,  470;  Ctewart  v,  Griswold, 

134  ha as*  391),  and  there  w&s  no  error 
in  the  rulings  of  the  court  here  chalf- 
lenged," 
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Therefore,  In  view  of  the  foregoing.  It  la  the 
opinion  of  this  Department  that  the  county  superintendent 
of  schools  Is  not  restricted  to  paying  thirty  per  cent, 
of  this  fund  for  expenses  of  teachers  associations  and 
meetings,  but  must  set  apart  that  much,  and  If  the  occa- 
sion requires  It  he  may  appropriate  more  for  this  purpose. 

Mow  we  come  to  your  main  request:  Is  the  County 
Superintendent  of  public  schools,  under  Section  9476,  H,  S, 
Mo,  1929,  required  to  turn  over  any  unexpended  balance  In 
said  fund? 


After  careful  examination  of  the  provisions  per- 
tinent to  your  Inquiry  we  come  to  the  conclusion  that  it  Is 
the  statutory  duty  of  the  county  superintendent  of  public 
schools  to  hold  said  examinations,  grade  papers  and  issue 
certificates  to  teach,  with  the  exception  of  certain  papers 
forwarded  to  the  State  dupe rlnt end ent  of  itiblic  Schools 
for  grading  after  said  examination  held  by  the  county  super- 
intendent of  public  schools  (sections  9470,  9471,  9474  and 
9475,  H,  S,  Mo,  1929),  The  following  provision  requires 
certain  papers  to  be  forwarded  to  the  dtate  superintendent 
of  Public  Schools  for  grading.  Seotion  9471,  supra.  In  part 
reads  as  follows: 

* * Within  three  days  after  the 
close  of  each  regular  examination, 
the  county  superintendent  of  public 
schools  shall  forward  to  the  state 
superintendent,  by  express  or  regis- 
tered mall,  all  the  papers  of  all 
applicants  for  first  grade  certificates 
and  of  all  other  applicants  who  shall 
request  their  papers  to  be  sent  to 
the  state  superintendent,  daid  state 
superintendent  of  public  schools  shall 
carefully  grade  all  papers,  keep  a 
record  of  said  grades,  certify  them 
to  the  county  superintendent  of  the 
county  In  which  said  papers  were 
written,  and  also  return  said  papers 
to  said  county  superintendent  of 
public  schools  who  shall  preserve  them 
among  the  records  of  his  office  for 
at  least  one  year  after  the  date  of 
the  examination  at  which  they  were 
written," 
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Tie  county  superintendent  of  schools  receives  an 
annual  salary,  the  amount  to  be  determined  by  the  population 
of  the  county,  -section  9463,  Laws  of  uisaourl,  1933,  page 
384,  reads  In  part  as  follows: 

"***#*  in  counties  having  a 
population  of  more  than  twenty-five 
thousand  and  less  than  thirty  six 
thousand  he  shall  receive  Two 
Thousand  hollars;  ***#**»• 
of  which  the  State  of  Missouri  shall 
appropriate  annually  out  of  the 
general  revenue  fund  of  the  otate 
of  Missouri  four  hundred  dollars  to 
each  and  every  county,  Live  county 
superintendent  shall  receive  his 
salary  monthly  from  the  county  reve- 
nue fund  In  the  form  of  a warrant 
drawn  upon  the  county  trea suren" 

Under  the  above  provision  the  County  Superintendent  of  schools 
in  Dunklin  County  shall  receive  v.2000.00  per  annum. 

It  is  well  established  in  this  otate  that  an 
official  can  receive  no  compensation  unless  he  can  place  his 
finger  on  the  particular  statutory  provision  providing  for 
same,  allowing  him  such  compensation.  This  is  true  whether 
he  receives  an  annual  salary  or  his  compensation  is  regulated 
by  fees. 

In  ~tate  v,  Wofford,  116  ho,,  1,  c,  223,  the  court 

said: 

"It  is  well  settled  law  that  no 
officer  is  entitled  to  fees  of 
any  kind  unless  provided  for  by 
statute,  and  that  the  law  conferring 
such  right  must  be  strictly  construed 
because  of  statutory  origin  and 
right.  Shed  v.  Railroad,  67  ho,  687; 
dammon  v,  Lafayette  Co,,  76  ko,  676; 

Ford  v.  Railroad,  29  ~o,  App.  61G." 

See  also  ard  v,  Christian  County,  111  3,  W.  (2d)  182, 


Hon,  John  T.  iuchay,  Jr, 


-6- 


..ay  16,  li-39 


The  only  specific  provision  for  compensation  for 
county  superintendent  of  schools,  that  we  are  able  to  find, 
is  that  allowed  under  Section  9463,  supra.  Therefore,  In 
view  of  the  above  and  foregoing,  the  county  superintendent 
of  schools  Is  entitled  to  no  more  compensation  than  allowed 
In  9463,  supra. 

Under  Section  9475,  H,  L.  ho.  1929,  fees  are  paid 
to  the  county  superintendent  of  schools  for  certain  desig- 
nated purposes,  to  defray  expenses  of  teachers  associations 
and  meetings  and  for  expenses  lndldental  to  the  grading  of 
papers  and  Issuing  certificates  of  applicants  to  teach.  Y/e 
need  not  go  Into  expenses  pertaining  to  teachers  associa- 
tions and  meetings,  but  only  as  to  what  expenses  are  Inci- 
dental to  grading  papers  and  Issuing  certificates  to  teach, 

"Incident”  Is  defined  In  Funk  & V.agnalls  New 
standard  Fictionary  as  follows: 

"Falling  upon  or  Into  something} 
impinging  from  without;  as,  incident 
rays.  Likely  to  befall;  naturally 
or  usually  appertaining  or  attend- 
ing; as,  danger  Incident  to  travel, 

"i*ny thing  that  takes  place  as  part 
of  an  action  or  In  connection  with  an 
event;  a subordinate  or  concomitant 
event  or  act;  as,  the  Incidents  of  a 
journey;  an  Incident  of  a plot, 

Hencs,  a happening  in  general,  es- 
pecially one  of  little  Importance; 
any  event;  an  occurrence;  as,  a daily 
incident,  Something  characteristically, 
naturally,  or  legally  depending  upon, 
connects*  with,  or  contained  In  another 
thing  as  its  principal." 

In  Baltimore  v,  Baltimore  & Ohio  Railroad  Company, 
77  l.  o.  (10  Vail),  543,  1.  c.  551;  19  L.  hd.  1043,  the 
court  defined  the  wordi,  "and  shall  pay  all  and  any  expenses 
incident  to  the  Issuance  of  any  bonds,"  as  follows: 
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"The  position  taken  by  the  City  is, 
that  the  Company  was  bound  to  pay  the 
full  amount  of  the  interest  without 
deduction,  because  of  the  following 
words  in  the  defeasance  clause  of 
the  mortgage:  'Ana  shall  pay  all  and 
any  expense  incidental  to  the  issue 
of  any  of  the  bonds, ' It  is,  there- 
fore, neces  ary  to  construe  these 
words,  and  there  ia  no  difficulty 
about  it,  when  we  consider  the  subject- 
matter  about  which  they  were  employed. 

The  word  'expense'  may  mean  one  thing 
in  one  case  and  quite  a different 
thing  in  another.  Its  meaning  in  this 
case  cannot  be  mistaken, 

"To  carry  out  the  arrangement  between 
the  parties  required  a considerable 
expenditure  of  money  for  printing, 
clerk  hire,  stationery,  advertising 
and  similar  matters.  These  expenses 
were  incidental  to  the  issue  of  the 
bonds,  and  it  ms  right  and  proper 
that  the  Railroad  Company— the  party 
to  be  benefited  by  the  transaction- 
should  pay  them,  -nd  it  agreed  to  do 
so;  but  thi s agreement  cannot  be  ex- 
tended to  cover  the  tsx  in  question, 
for  in  no  sense  is  it  an  expense  in- 
cidental to  the  issue  of  the  bonds,” 

In  otokes  v,  raschall,  243  £>.  Vi,  611,  1,  c,  614, 
the  court  in  construing  the  expenses  incident  to  issuing  of 
the  bonds,  said: 

"We  agree,  therefore,  with  appellees 
that,  in  cases  where  a commissioners' 
court  in  the  exercise  of  a sound  dis- 
cretion finds  it  reasonably  necessary 
to  employ  bond  brokers  to  aid  in  the 
sale  of  bonds  of  the  character  under 
consideration,  they  may  do  so,  and, 
under  the  operation  of  the  amended 
article  632,  may  lawfully  pay  a reason- 
able commission  out  of  the  proceeds 
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of  the  bonds  so  sold.  In  other  words, 
we  think  in  such  case  such  commission 
Is  an  expense  'Incident  to  the  issuance' 
of  the  bonds,  within  the  meaning  of 
the  amended  article," 

In  The  Kobln  uoodfellow,  20  risd,  (2d)  924,  1, 
925,  the  court  defined  "incidental"  as  follows: 

"Vhat  relation  did  the  act  of  the 
lumber  company  in  employing  the  li- 
belant have  to  the  objects  stated  in 
its  memorandum  of  association?  las 
the  employment  incidental  to  the  main 
object  of  the  corporation? 

"'Traffic,"  3 Bouv,  law  Diet,  p,  3307, 
says,  is  'the  passing  of  goods  or 
commodities  from  one  person  to  another 
for  an  equivalent  in  goods  or  money; 
and  a trafficker  is  one  who  traffics 
or  a trader,  a merchant.  Senior  v, 
hatterman,  44  Ohio  St,  673,  11  N.  E, 

321.'  Traffic  may  be  'either  state  or 
Interstate  * * * according  to  its  origin 
or  destination';  if  shipped  by  the  con- 
signor from  one  state  or  country  to 
another,  'it  is  interstate  traffic. 

Fort  Worth  & D.  C,  Ky.  Co,  v.  White- 
head,  6 Tex.  Civ,  App,  596,  26  S,  W, 

172,  173.'  8 Words  and  Fhrases,  First 

*>eriea,  p.  7056, 

"'Incidental,'  obviously,  means  depend- 
ing upon  or  appertaining  to  something 
else  as  primary.  'ourrill's  Law  Dic- 
tionary defines  'incident'  as  'belong- 
ing or  appertaining  to;  following;  de- 
pending upon  another  thing  as  more 
worthy.  * *•  * A thing  may  be  neces- 
sarily or  Inseparably  incident  to 
another,  or  usually  so,'  Webster  de- 
fines it  thus:  'something  necessarily 
appertaining  to  or  depending  on 
another,  which  is  termed  the  principal,* 
Thomas  v.  Hannon,  46  Hun  (N.  Y*)  75, 

77,  4 Words  & phrases.  First  Series, 

p.  3494, 
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"Lord  Dunevin,  In  Trustee  of  Harbor 
of  Dundee  ▼.  ft'lcol,  (1915)  H,  L.  A. 

C.  550  said:  'Incidental,  in  my  view, 
means  Incident  to  the  main  purpose  of 
the  main  busine  ss. ' 

"Delivery  of  lumber  is  incidental  to 
sale  or  traffic,  the  main  object;  and 
delivery  may  be  made  in  any  customary 
manner.  If  traffic  la  interstate,  it 
must  be  shipped  in  the  usual  and  cus- 
tomary  way.  Loading  lumber  on  a truck, 
a car,  or  a ship,  for  delivery  in  the 
usual  way,  is  no  doubt  incidental  to 
the  business  of  trafficking  in  lumber) 
and  the  loading  may  be  by  the  regular 
employees  of  the  lumber  company  or  by 
a special  employee. 

In  view  of  the  foregoing  authority  in  defining  the 
word  " incidental,'1  unquestionably  It  was  the  intention  of  the 
General  Assembly,  in  enacting  Section  9475,  supra,  to  permit 
such  expense  as  supplies,  printing  questions,  purchase  of 
certificates  to  teach,  and  other  similar  expenses,  but  not 
such  expense  as  actually  grading  papers.  Duch  is  not  an 
expense  Incidental  to  the  grading  of  said  papers,  but  is 
actually  grading  same,  and  therefore  the  lawmakers  never  con- 
templated that  the  county  superintendent  of  sohools  should 
employ  assistants  for  the  purpose  of  grading  examination  papers 
If  the  General  Assembly  in  enacting  this  provision  had  intend- 
ed the  county  Superintendent  should  appoint  assistants  and  pay 
for  their  services  out  of  this  particular  fund,  they  should 
have  specifically  provided  for  same  as  they  did  for  the  state 
superintendent  of  sohools  in  said  provision.  We  think  this 
falls  undor  that  well-known  canon  of  statutory  construction  - 
"that  the  expression  of  one  thing  is  the  exclusion  of  another" - 
as  stated  by  the  court  in  otate  v.  oweaney,  195  6.  W.  714,  1.  c 
716: 


"section  10881,  In  Its  present  form, 
wus  enacted  in  1909.  Laws  1909,  p. 

819.  Prior  to  that  time  it  had  been 
expressly  held  by  this  court  that  the 
law  providing  for  division  of  common 
school  districts  did  not  apply  to 
village  school  districts.  Ltate  ex  rel. 
v.  Pry,  186  ho.  198,  85  3.  V..  328.  -,uch 
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being  the  case,  the  Legislature,  when 
it  enacted  section  10881,  knew  that  the 
provisions  of  section  10837,  relating 
to  the  division  of  one  comsion  school 
district  into  two  new  districts,  would 
not  apply  to  town  or  consolidated 
districts,  unless  it  so  provided  In  the 
act;  and  knowing  this  to  be  true,  and 
falling  to  so  provide,  it  would  be  but 
to  do  violence  to  the  plain  language 
used  to  hold  that  it  expressed  an  in- 
tention to  apply  provisions  other  than 
those  expressly  mentioned*  To  so  hold 
would  be  to  violate  the  well-known  canon 
of  statutory  construction,  viz*,  that  the 
frwpre salon  of  one  thing  is  the  exclu- 
sion of  another,1 

Under  Section  9467,  R.  S.  Mo,  1929,  the  county  super- 
intendent of  schools  is  entitled  to  certain  expenses  for 
clerical  hire  out  of  the  county  treasury. 

The  fact  that  there  may  be  unexpended  money  in  this 
fund  is  no  reason  that  the  county  superintendent  of  schools 
is  entitled  to  same  when  from  all  indications  and  by  all  in- 
ferences he  can  be  considered  no  more  than  a custodian  or 
trustee  of  this  fund  to  disburse  same  as  provided  by  statute. 
Had  the  Legislature  in  enacting  said  provision  intended  that 
he  should  retain  any  balance  in  said  fund  after  all  expenses 
for  wllch.  the  fund  was  created  had  been  made,  the  Legislature 
could  have,  without  any  difficulty,  in  clear  and  unambiguous 
language  so  provided  the  county  superintendent  of  schools 
should  benefit  personally  by  retaining  any  such  unexpended 
balance.  As  previously  stated,  for  an  official  to  receive 
any  compensation,  there  must  be  a specific  provision  allowing 
same.  Because  there  is  a balance  in  this  fund,  after  account- 
ing for  all  expenses,  is  no  reason  why  the  county  superintend- 
ent of  schools,  by  reason  of  the  fact  these  fees  were  paid  to 
him,  should  dissipate  same  in  any  manner* 

The  fact  there  is  no  specific  provision  requiring 
this  balance  in  said  fund  to  be  turned  over  to  the  county  or 
state  treasurer,  as  is  required  of  all  state  officials,  com- 
missions, bureaus  and  boards  (p.  415,  Laws  of  Mo,  1933),  does 
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not  Imply  that  the  county  superintendent  of  schools  shall 
confiscate  same,  She  General  assembly  did  not  see  fit  to 
grant  the  htate  superintendent  of  Schools,  under  section 
9475,  supra,  any  unexpended  balance  in  the  fund  he  held, 
but  specifically  required  that  he  return  same  to  the 
General  itevenue,  We  think  the  reason  for  not  requiring 
same  of  the  county  superintendent  of  schools  was  to  create 
a permanent  fund,  There  is  no  valid  reason  that  we  can 
find  why  this  unexpended  balance  should  not  be  considered 
as  an  accumulated  fund  and  if  same  shoi-ld  become  so  large 
that  it  is  quite  evident  it  will  never  be  needed  for  the 
purposes  set  out  in  Section  9475,  supra,  then  the  General 
Assembly  can  appropriate  same  for  some  other  purpose  or  they 
may  enlarge  on  the  purpose  of  the  fund. 

Therefore,  it  is  the  opinion  of  this  Department 
that  under  Section  9475,  Revised  Statutes  of  Missouri,  1929, 
thirty  per  cent,  of  said  fund  shall  be  set  aside  for  ex- 
penses of  teachers  associations  and  teachers'  meetings,  but 
that  more  than  this  amount  may  be  spent  for  this  purpose  if 
necessary;  that  the  county  superintendent  of  schools  under 
this  provision  is  not  entitled  to  any  part  of  this  fund  for 
the  purpose  of  grading  papers,  but  only  for  such  expenses 
that  are  incident  to  the  grading  of  papers  and  Issuing 
certificates  to  teach,  which  might  include  supplies,  print- 
ing questions,  purchase  of  and  printing  certificates. 
Furthermore,  the  county  superintendent  of  schools  should 
make  a complete  record  to  the  county  court  in  February  of 
each  year,  showing  all  fees  collected,  all  disbursements  and 
all  money  remitted  to  the  Etate  Superintendent  of  schools. 
The  county  superintendent  of  schools  is  not  entitled  to  any 
unexpended  balance  remaining  in  said  fund  after  all  expenses 
have  been  met;  said  balance  shall  remain  in  said  fund.  The 
county  superintendent  of  schools  is  merely  acting  in  the 
capacity  of  trustee  of  an  accumulative  fund  which  shall  be 
used  only  for  the  purposes  set  out  in  section  9475,  supra. 


Yours  very  truly. 


APPROVED* 


AUDREY  R.  HAMMETT,  Jr., 
Assistant  Attorney-General 


J/eT-'Mlor 

(Acting)  Attorney-General 
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August  2,  1039 


Mr.  Robert  A.  Mellrath 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Sir: 


We  have  your  request  of  July  26th  for  an  opinion 
with  reference  to  the  authority  of  the  City  of  Farmington, 
or  the  County  Court  of  St.  Francois  County,  to  have  cer- 
tain property  in  the  City  of  Farmington  resurveyed  and  re- 
platted for  the  purpose  of  obtaining  correct  descriptions 
to  be  used  in  the  assessment  of  taxes  against  such  property 

It  would  appear  under  Section  9797,  R.  S.  Mo.  1929, 
that  such  work  within  the  corporate  limits  may  be  done  by 
either  the  city  surveyor,  county  surveyor,  or  other  com- 
petent surveyor  selected  by  the  city.  The  cost  of  making 
that  survey  is  specifically  by  eaid  section  taxed  against 
the  tracts  of  land  thus  surveyed.  This  is  the  only  au- 
thority we  find  for  the  payment  of  such  services. 

The  performance  of  such  services  would  be  by  a 
public  official  such  as  the  city  surveyor  or  county  sur- 
veyor, or  a competent  surveyor  specifically  appointed  for 
that  service.  This  would  bring  into  operation  the  rule 
of  law  in  this  state  that  an  officer  can  recover  compensa- 
tion only  when  the  same  is  authorized  by  statute.  Williams 
v.  Chariton  County,  85  Mo.  645;  State  ex  rel.  v.  Adams, 

172  Mo.  1;  Hill  v.  Butler  County,  195  Mo.  511;  State  ex  rel 
v.  Wofford,  22  S.  W.  486,  116  Mo.  220;  State  ex  rel.  v. 
Brown,  146  Mo.  401;  Holman  v.  City  of  Macon,  175  Mo.  App. 
398;  Sanderson  v.  Pike  County,  195  Mo.  598;  Bank  v. 
Refrigerating  Co.,  236  Mo.  407. 

In  addition  to  the  above  authority,  there  is  the 
rule,  long  adhered  to  in  this  state,  that  a public  officer 
is  presumed  to  render  his  services  gratuitously  unless 
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soma  specific  statutory  authorization  is  found  for  the 
payment  of  such  services.  King  ▼.  Riverland  Levee  Dist., 
279  S.  W.  195,  196. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  cost  of  making  such  surveys  or  plats  within  the  City 
of  Farmington  must  be  charged  against  the  land  surveyed, 
and  neither  the  county  court  nor  city  council  has  authority 
to  divert  other  funds  for  the  payment  of  suoh  compensation. 


Respectfully  submitted 


FltAMKLIN  2.  RiSAOAN 

Assistant  Attorney  General 


APPROVED: 


ir.  TAfLOR 

(Acting)  Attorney  General 


FSHjHR 


BOARD  OP  OPTOMETRY:  Secretary  of  board  must  be  selected  by 

the  board  and  cannot  be  appointed  by  the 
Governor. 


November  7,  1939 


A 


Dr.  T.J.  McY.ay,  M ember 
State  Board  of  Optometry 
818  Olive  Street 
St.  Louis,  Missouri 

Lear  Sir: 

l.e  are  In  receipt  of  your  request  for  an 
opinion  dated  November  4,  1939,  which  reads  as  follows: 

"I  mailed  circular  under  separate 
cover  and  appreciate  an  opinion  from 
you.  According  to  the  newspapers  our 
secretary.  Dr.  J.F.  Brawley,  has  re- 
signed and  left  the  State;  also  our 
President,  Dr.  N.R.  Hatfield,  has 
been  appointed  to  svcceed  him  by  the 
Governor.  We  also  uider stand  that 
Dr.  Hatfield  also  has  left  the  state 
for  a few  v/eeks. 

"In  his  absence  can  we  call  a meeting 
In  the  absence  of  our  Ex-President 
and  new  Secretary?  Does  the  Governor 
have  power  to  appoint  the  Secretary 
under  the  circumstances?  The  board 
names  the  Secretary  according  to  the 
law  but  in  case  of  resignation  Is  It 
the  Governor  who  replaces  him  and  If 
so  how  long  should  he  retain  his 
office?" 

Your  second  and  third  questions  may  be  answered 
together,  and  we  shall  take  them  up  first. 
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Section  13498,  h.S.  Missouri,  1929,  is  that 
creating  the  State  Board  of  Optometry  and  reads  as  fol- 
lows: 


"The  governor,  with  the  advice  and 
consent  of  the  senate,  shall  appoint 
five  persons  from  among  such  practicing 
optometrists  of  the  state  as  have  had 
not  less  than  five  years'  practical  ex- 
perience in  optometry  as  defined  in 
section  13501  of  this  chapter,  who 
shall  constitute  the  state  board  of 
optometry.  No  member  of  any  optical 
school  or  college,  or  instructor  in 
optometry,  or  person  connected  in 
any  way  therewith,  'nor  any  person 
who  as  owner,  stockholder  or  employe 
is  connected  with  any  manufacturing, 
wholesale,  dispensing  or  Jobbing 
house  dealing  in  spectacles  or  opti- 
cal supplies  or  instruments  used  by 
optometrists'  shall  be  eligible  to 
appointment  upon  the  state  board  of 
optometry.  On  or  before  the  first 
day  of  July,  1921,  the  governor 
shall  appoint  members  of  said  board, 
and  the  terms  of  office  of  the  mem- 
bers of  said  board  first  appointed 
shall  be  as  follows:  Beginning  July  1, 
1921,  one  member  shall  be  appointed  for 
a term  of  one  year,  one  for  two  years, 
one  for  three  years,  one  for  four 
years,  and  one  for  five  years.  Ihe 
term  of  the  members  of  said  board  suc- 
cessively, shall  expire,  on  the  30th 
day  of  June  of  each  year  and  the  term 
of  all  members  after  the  first  board 
is  appointed  shall  be  for  a period  of 
five  years  and  until  their  successors 
shall  be  appointed  and  qualified.  If 
any  person  so  appointed  shall  discon- 
tinue the  active  practice  of  optometry 
during  the  period  of  his  appointment 
his  term  shall  thereupon  cease  and  he 
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shall  be  at  once  removed  by  the  gover- 
nor. All  vacancies,  however  occurring, 
shall  be  filled  by  appointment  by  the 
governor,  with  the  advice  and  consent 
of  the  senate,  and  appointments  made 
when  the  senate  Is  not  in  session 
shall  be  confirmed  at  Its  next  ensuing 
cession.  The  members  of  the  state 
board  of  optometry,  before  entering 
upon  the  discharge  of  their  duties, 
shall  make  and  file  with  the  secre- 
tary of  state,  the  constitutional 
oath  of  office.  The  members  of  said 
board  shall  within  thirty  (30)  days 
after  appointment,  and  annually  there- 
after in  the  month  of  July,  meet  and 
organise  by  electing  a president  from 
among  the  members  thereof,  and  a sec- 
retary who  shall  also  be  the  treasurer 
of  said  board,  who  shall  not  be  a mem- 
ber of  said  board,  but  who  shall  'be  a 
reputable  practicing  optometrist.' 

The  said  secretary  and  treasurer,  be- 
fore entering  upon  Lis  duties,  shall 
file  a bond  with  the  secretary  of 
state  in  the  penal  sum  of  £5*000.00 
payable  to  the  state  of  Missouri  to 
insure  the  faithful  discharge  of  his 
duties  in  said  office.  'The  premium 
for  such  bond  shall  be  paid  from  the 
funds  paid  into  the  state  treasury  by 
the  secretary  of  the  board  of  optometry.' 
The  said  board  shall  prescribe  the 
duties  of  its  officers  and  adopt  rules 
and  regulations,  not  inconsistent  with 
this  chapter,  to  govern  its  proceedings! 
and  also  shall  adopt  a seal;  and  the 
secretary  shall  have  the  care  and 
custody  thereof,  and  he  shall  keep  the 
record  of  all  the  proceedings  of  said 
board,  which  shall  be  open  at  all  times 
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to  public  scrutiny.  All  certifi- 
cates Issued  by  the  state  board  of 
optometry  shall  be  signed  by  the  pres- 
ident and  attested  by  the  secretary 
with  the  seal  of  said  board  attached 
to  or  Impressed  thereon.  livery  such 
certificate  shall  be  prlma  facie  evi- 
dence of  the  right  of  the  holder  to 
practice  optometry.  The  president 
and  secretary  sliall  have  the  power 
to  administer  oaths  and  the  board 
to  take  testimony  In  all  matters  re- 
lating to  its  powers  and  duties,  and 
for  that  purpose  shall  be  able  to 
compel  the  attendance  of  witnesses 
ana  the  production  of  all  necessary 
books,  papers,  or  documents,  upon  the 
proper  service  of  a subpoena  In  proper 
form,  duly  attested.  If  any  person 
is  subpoenaed  to  appear  before  the 
said  board  and  fails  to  obey  the  com- 
mand of  said  subpoena  without  reason- 
able cause,  or  If  any  person  In  at- 
tendance upon  any  hearing  or  proceeding 
before  such  board  shall,  without  reason- 
able cause,  refuse  to  be  sworn  or  to  be 
examined  or  to  answer  a question  or  to 
produce  a book  or  paper,  he  shall  be 
deemed  guilty  of  a misdemeanor  and  on 
conviction  thereof  3hall  be  punished  by 
a fine  of  not  less  than  v50.00,  nor 
more  than  -.500,00,  or  by  Imprisonment 
In  the  county  jail  for  not  less  than 
one  week  nor  more  than  one  year,  or  by 
both  such  fine  and  Imprisonment,  and 
may  be  prosecuted  therefor  In  any 
court  of  competent  Jurisdiction,  and 
In  case  of  a continuing  violation,  each 
uay’s  continuance  thereof  shall  be 
deemed  to  be  a separate  and  distinct 
offense •" 
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The  particular  sentence  of  the  foregoing 
section  which  bears  upon  our  question  Is:  rtThe  mem- 
bers of  said  board  shall  within  thirty  (30)  days  after 
appointment,  and  annually  thereafter  in  the  month  of 
July,  meet  and  organize  by  electing  a president  from 
among  the  members  thereof,  and  a secretary  who  shall 
also  be  the  treasurer  of  said  board,  who  shall  not  be 
a member  of  said  board,  but  who  shall  'be  a reputable 
practicing  optometrist.'" 


An  examination  of  the  statutes  creating  other 
boards  reveals  that  in  nearly  all  other  cases,  all  of 
the  officers  of  such  boards  are  chosen  from  the  mem- 
bers thereof,  ■‘■’his  is  true  in  the  cases  of  Board  of 
Osteopathic  Examination  (Section  13515),  Board  of 
Dental  Examiners  (Section  13559),  Board  of  Nurse  Exam- 
iners (Section  13480),  Board  of  i harmacy( Section  13147) 
and  Board  of  Embalming  (Section  13539). 

It  is,  therefore,  apparent  that  the  Legislature 
laid  stress  on  the  discretionary  powers  of  the  State 
Board  of  Optometry  in  that  they  had  the  right  to  elect 
one  not  of  their  number  to  become  secretary.  According 
to  the  plain  wording  of  the  statute,  the  sole  power  to 
designate  the  secretary  lies  in  the  Board  and,  there- 
fore, he  must  submit  his  resignation  to  those  who 
select  lim.  Y^e  fail  to  find  any  statute  or  constitu- 
tional authority  granting  the  right  to  the  Governor 
to  appoint  such  an  elective  official  and  believe  that 
the  sole  power  to  designate  such  officer  lies  in  the 
Board  of  Optometry.  In  this  connection,  we  also  call 
your  attention  to  the  fact  that  Dr.  N.R.  Hatfield  who 
has  been  appointed  secretary,  according  to  your  letter, 
was  a member  of  the  board  and  is,  therefore,  disquali- 
fied as  secretary  unless  his  resignation  as  a member 
of  the  board  shall  first  have  been  submitted  and  ac- 
cepted by  the  Governor. 

In  regard  to  your  second  question,  that  of  the 
right  of  the  other  members  to  call  a meeting,  we  refer 
you  to  the  following  sentence  in  the  section  above 
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cited:  "The  said  board  shall  prescribe  the  duties  of 

Its  officers  and  adopt  rules  and  regulations,  not  In- 
consistent with  this  chapter,  to  govern  its  pro- 
ceedings; * * * ”. 

In  case  you  fail  to  find  that  the  board  has 
ever  set  up  regulations  to  govern  a situation  such 
as  that  at  hand,  we  refer  you  to  Section  13500,  R.S. 
Missouri,  1929,  which  requires  the  board  to  hold  meetings 
at  least  once  in  three  months  > Section  13499  provides 
that  three  members  shall  constitute  a quorum,  and  in- 
vests the  president  with  power  to  call  special  meetings. 
In  the  absence  of  the  president,  we  do  not  believe  that 
the  other  members  may  call  a special  meeting  unless  the 
rules  of  the  board  so  prescribe,  but  that  any  three 
members,  in  the  absence  of  the  president,  may  designate 
a place  and  time  of  meeting  In  order  to  comply  with  the 
mandatory  requirement  that  a meeting  be  held  at  least 
once  in  three  months. 


CONCLUSION. 

It  is  our  conclusion,  therefore.  In  view  of  the 
foregoing,  that  only  the  Board  of  Optometry  has  the 
power  to  select  a secretary  for  such  organization  and 
that  in  the  absence  of  a provision  in  the  rules  made 
by  the  board  for  calling  a meeting  by  some  member  other 
than  the  president,  any  three  members  may  call  a 
meeting  at  the  expiration  of  three  months  from  the  last 
preceding  meeting. 


Respectfully  submitted. 


ROBERT  L.  HYDER 
Assistant  Attorney  General 


A? i ROVED  By: 


Yv.J.  BURKE 

(Acting)  Attorney  General 


RLh : VAC 


TAXATION: 
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City  collector  of  city  of  second  class 
cannot  assess  a penalty  of  more  than  1 % upon 
delinquent  real  estate  taxes  but  can  assess 
and  is  entitled  to  7>%  of  the  total  penalty 
of  not  more  than  5%  on  personal  delinquent 
taxes. 


December  14,  1939 
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Hon.  I.  Hiram  McLaughlin 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 


1 

‘ e are  in  receipt  of  your  request  for  an  opinion, 
dated  .-ecember  6,  1939,  which  reads  In  part  us  follows: 


"We  now  have  in  progress  in  Greene  County 
a Grand  Jury,  and  in  their  instructions  of 
a genei’&l  nature  was  to  look  into  officials 
handling  public  money.  e have  a situation 
here  in  regard  to  the  City  Collector  for  a 
city  of  the  second  class  in  which  there  is 
some  confusion.  Several  different  lawyei's 
have  written  different  opinions  in  regard 
to  this  matter,  and  the  statutes  are  some- 
what confusing.  As  this  involves  a crimi- 
nal matter,  it  is  much  more  serious  than  any 
civil  rights  might  be*  In  brief,  the  City 
Collector  now  collects  and  has  been  col- 
lecting a 3$  penalty  on  all  delinquent  real 
estate  taxes  when  they  are  paid  at  his  of- 
fice, whether  or  not  suit  has  been  brought* 
This  is  in  addition  to  the  1#  per  month 
interest  charge  which  the  statutes  allow 
a city  of  the  second  class  to  charge  and 
the  Collector  keeps  this  additional  3$  as 
a part  of  the  emoluments  of  the  office*  V.'e 
are  unable  to  find  in  the  statutes  any 
authorization  for  the  city  by  ordina  toe  or 
under  the  state  laws  to  charge  anything  in 
addition  to  the  1#  per  month  on  delinquent 
real  estate  taxes. " 
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You  also  state: 


"Please  pardon  the  long  explanation  of 
this  tax  matter  as  outlined  above,  out 
that  is  a fair  statement  oi1  the  questions 
we  are  tryin^  to  decide  and  wo^ld  appre- 
ciate very  much  an  opinion  from.  }our  of- 
fice on  the  legality  of  tne  penalty  over 
and  above  the  interest  charge  in  a city 
of  the  second  class  where  they  have  at- 
tempted to  regulate  this  by  ordinance. 

Also  if  Section  6539  means  3%  of  the  5^ 
commission  as  the  statute  says  or  whether 
or  not  it  can  be  construed  that  the  Col- 
lector would  get  3/5  of  the  commission  and 
the  city  2/5." 


•Ye  are  first  quoting  sections  of  the  statute  which 
apply  to  real  estate  and  land  tax  only. 

Sactlon  6600  R*  S.  Missouri,  1929,  reads  as  follows 


"No  demand  for  the  payment  of  taxes  shall 
be  necessary,  but  it  shall  be  the  duty  of 
every  person  subject  to  taxation  to  attend 
at  the  office  of  the  commissioner  of  rev- 
enue, unless  otherwise  provided  by  ordi- 
nance, at  some  time  between  the  first  day 
of  September  and  the  thirty-first  day  of 
December  in  each  year  and  pay  his  taxes; 
and  if  any  tax  be  not  paid  before  the  first 
day  of  January  following  the  levy  of  the 
tax,  the  same  shall  oe  delinquent  and  bear 
interest  thereafter  at  the  rate  of  one  per 
centum  a month,  or  a fractional  part  there- 
of. The  commissioner  of  revenue  shall  con- 
tinue to  receive  taxes  after  they  become 
due  until  collected  by  distress  or  sale*" 


It  will  be  noticed  in  the  above  section  that  the  only 
penalty  set  out  for  the  non-paymeht  of  real  estate  or 
land  taxes  is  a penalty  of  1%  a month  or  a fractional 
part  tne  re  of  when  the  land  tax  is  not  paid  when  due* 
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Section  6605  R.  S*  Missouri,  1929,  which  applies 
only  to  delinquent  land  taxes,  does  not  set  out  any  spe- 
cific penalty  and  does  provide  that  when  the  back  tax 
book  is  delivered  to  the  commissioner  of  revenue  he 
shall  direct  the  city  attorney  to  bring  suit  in  the  name 
of  such  citj  to  enforce  the  collection  of  such  taxes, 
general  or  special,  with  interest,  cost  and  penalties 
in  any  court  of  competent  Jurisdiction*  It  does  not 
set  out  any  penalty.  Section  6606  R*  S.  Missouri, 

1929,  specifically  states  that  the  procedure  would  be 
the  same  as  ordinary  practice  and  procedure  in  civil 
cases.  Including  the  sale  under  executions  and  making 
deed  to  purchaser*  All  of  the  sections  mentioned  and 
set  out  apply  to  land  or  real  estate  delinquent  taxes 
only  and  do  not  apply  to  the  collection  of  delinquent 
personal  taxes. 

Section  6612  R.  Missouri,  1929,  specifically 
applies  to  delinquent  personal  and  ad  valorem  tax  due. 
This  section  partially  reads  as  follows: 


"It  shall  be  the  duty  of  the  said  com- 
missioner of  revenue  in  the  month  of 
January  in  each  year  to  make  out  a full 
and  complete  list  of  all  taxes  on  per- 
sonal property  and  ad  valorem  taxes 
remaining  unpaid  for  the  previous  year, 
which  list  shall  state  the  name  of  each 
person  delinquent  in  the  payment  of  his 
personal  tax,  which  list  shall  he  made 
out  alphabetically.  * ■>  * " 


This  section  does  not  apply  to  real  estate,  but  does  ap- 
ply to  personal  property  and  ad  valorem  tax. 

Section  6597  R.  6.  Missouri,  1929,  partially  reads 
as  follows: 


" * * The  term  'personal  property* 

shall  include  every  tangible  thing 
which  is  the  subject  of  ownership  not 
forming  a part  or  parcel  of  real  prop- 
erty, and  where  used  in  this  article 
in  a general  sense  shall  Include  all 
taxable  property  other  than  real 
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property.  J>  * * " 


Section  6614  K.  S.  Missouri,  1929,  reads  as  follows: 


"It  is  hereby  made  the  duty  of  the  com- 
missioner of  revenue  as  soon  as  taxes  on 
personal  property  or  ad  valorem  taxes 
shall  be  delinquent  to  proceed  to  collect 
the  same  by  distress  and  sale,  in  the 
manner  herein  prescribed,  and  for  this 
purpose  it  shall  be  his  duty  to  appoint 
one  or  more  deputies  to  aid  and  assist 
him  in  the  speedy  collection  of  such  de- 
linquent personal  and  ad  valorem  taxes. 

The  said  commissioner  of  revenue  shall  re- 
ceive as  additional  compensation  for  his 
services  and  expenses}  such  sum  as  may  be 
fixed,  b£  ordinance,  fc>n  the  amount  of 
all  delinquent  personaT  taxes  collecFed, 
not  exceeding  five  per  cent,  which  per- 
centage he  shall  collect  from  the  delin- 
quent, together  with  the  whole  amount  of 
delinquent  taxes,  interests  and  costs, 
and  in  making  such  collections  should  it 
become  necessary  to  make  the  delinquent 
personal  and  ad  valorem  taxes  by  distress 
and  sale,  he  shall  bej  entitled  to  receive 
the  same  compensatlonL  in  addition,  as 
may  be  provided  by  ordinance,  not  to  exceed 
the  five  per  cent,  provided  for  in  this 
section,  as  constables  are  entitled  to  re- 
ceive for  the  sale  of  property  on  execution 
and  such  other  and  further  compensation 
as  may  be  provided  by  ordinance  of  such 
city,  which  shall  also  be  taxed  as  costs." 


It  will  be  noticed  under  the  above  section  that  the 
word  "ordinance"  appears  and  that  said  section  specifi- 
cally states  "on  all  delinquent  personal  taxes."  This 
section  applies  only  to  personal  taxes,  and  no  ordinance 
is  required  for  the  1%  set  out  as  a penalty  for  the  non- 
payment of  real  estate  taxes  under  section  6600,  supra. 

We  can  find  no  place  in  the  statute,  under  the  col- 
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lection  of  delinquent  taxes  applying  to  land  or  real 
estate,  where  the  city  collector  or  commissioner  of  revenue 
in  a oity  of  the  second  class  is  entitled  to  any  penalty 
or  can  collect  any  penalty  other  than  the  1%  as  set  out 
in  section  6600,  supra* 

You  also  state  in  your  request  that  it  is  the  theory 
of  some  lawyers  that  under  section  6605,  supra,  where  the 
statute  uses  the  word  "with  Interest,  cost  and  penalties" 
that  this  would  be  sufficient  to  authorise  the  city  to 
pass  an  ordinance  collecting  a penalty  on  delinquent 
real  estate.  Inis  is  not  the  law,  and  all  tax  statutes 
are  to  be  construed  against  the  taxing  authority  and  in 
favor  of  the  person  paying  the  tax*  It  was  so  held  in 
the  case  of  State  Halle nberg-V.agner  Motor  Co.,  108 

(2d)  398,  par*  2,  where  the  court  said! 


"Like  general  rules  govern  the  con- 
struction of  revenue  laws,  which,  when 
•ambiguous  or  doubtful,  will  be  con- 
strued strictly  in  favor  of  the  tax- 
payer and  against  the  taxing  power,' 

59  C*  J.  p*  1131,  sec*  670,  nn*  34-86; 
State  ex  rel.  v*  Oehner  (Banc)  325  *o* 
24,  29,  27  S.  W.  (2d)  1,3  (3),  citing 
authority;  out,  of  course,  the  rule 
of  strict  construction  may  not  serve 
to  defeat  the  intention  of  the  lawmaker* 
In  re  Clark's  Estate,  270  Mo*  351,  362, 
194  S*  W*  54,  57  (2);  State  ex  rel*  v* 
Baker  (Banc)  316  Mo*  853,  858,  859,  293 
S*  W*  399,  401  (2,4,5)." 


Also,  in  the  ease  of  State  v*  Markway,  110  S*  W* 
(2d)  1118,  par*  1,  where  the  court  said* 


"'The  power  to  levy  and  collect  taxes 
le  purely  statutory,  and  has  been  con- 
fided to  the  Legislature  and  not  the 
courts*'  State  ex  rel*  Parish  v*  Young, 

327  Mo*  909,  loc*  clt*  915,  38  S*  W.  2d 
1021,  1023.  'It  is  well  established  that 
the  right  of  the  taxing  authority  to  levy 
a particular  tax  must  be  clearly  authorised 
by  the  statute,  and  that  all  such  laws  are 
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to  be  construed  strictly  against  such 
taxing  authority. * State  ex  rel.  Ford 
Motor  Co.  v.  Gehner,  325  Mo.  24,  loc.  clt. 
29,  27  S.  W.  2d  1,3." 


Section  6589  R.  S.  Missouri,  1929,  partially  reads 
as  follows l 


"*  * Provided,  that  the  commissioner 

of  revenue  shall  In  addition  to  said 
sum  of  three  thousand  dollars  be  entitled 
to  retain  three  per  cent  of  the  five  per 
cent  penalty  provided  by  section  6614, 
article  3,  chapter  38,  R.  S.  1929,  upon 
delinquent  taxes  collected,  and  that  the 
remainder  of  such  penalty  shall  be  paid 
into  the  city  treasury;  * * * " 


You  ask  in  your  request  if  that  section  should  be 
construed  Z%  of  the  5 % commission,  or  whether  it  should 
be  construed  that  the  collector  would  get  z/b  of  the 
commission  and  the  city  2/5  of  the  commission.  If  the 
collector  was  only  to  receive  3#  of  the  b%  commission 
on  a ten  dollar  delinquent  tax  payment,  he  would  only 
receive  one  and  one-half  mill  for  his  services,  but, 
if  he  received  Z%  of  the  ten  dollar  payment  on  back 
personal  tax,  he  would  receive  thirty  cents.  Surely 
it  was  not  the  Intention  of  the  legislature  to  only 
allow  one  mill  for  the  collection  of  a delinquent  per- 
sonal tax  of  ten  dollars.  In  construing  statutes  of 
this  nature,  one  must  take  into  consideration  the 
reason  and  the  purpose  of  its  enactment.  The  legis- 
lature in  stating  that  the  commissioner  in  addition 
should  receive  three  per  cent  of  the  b%  penalty,  surely 
must  have  Intended  that  the  collector  should  receive 
three  per  cent  of  the  penalty  and  the  city  receive 
the  balance  of  2%  of  the  penalty. 

In  the  case  of  O'Malley  v.  Continental  Life  Ins. 

Co.  75  S.  W.  2d  837,  pars.  7,8,  the  court  said: 


"The  conclusion  just  reached  may  find 
additional  support  in  the  proviso  itself 
when  it  is  considered  apart  from  the  con- 
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text.  In  the  consideration  of  this 
clause  we  apply  the  rule  that  ’where 
any  particular  word  is  obsoure  or  of 
doubtful  me a ling,  taken  by  itself, 
its  obscurity  or  doubt  may  be  removed 
by  reference  to  associated  words  and 
the  meaning!  of  a term  may  be  enlarged 
or  restrained  by  reference  to  the  whole 
clause  in  wtich  it  is  used,'  25  R#  C, 
L,,  sec,  236,  p,  995," 


Under  the  above  holding,  in  view  of  the  fact  that 
the  legislature  intended  to  pay  an  additional  commission 
to  the  collector  for  the  collection  of  delinquent  personal 
taxes  it  could  not  be  said  that  the  le0islature  only  in- 
tended that  the  collector  should  receive  three  per  cent 
of  the  penalty. 


CONCLUSION, 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  city  collector  of  a city 
of  the  second  class  cannot  be  authorised  by  an  ordinance 
of  the  city  allowing  him  to  collect  a penalty  of  not 
more  than  five  per  cent  upon  delinquent  real  e state  taxes, 
as  set  out  in  Section  6614  R,  S.  ko«,  1923,  which  section 
only  applies  to  delinquent  personal  tax  and  ad  valorem 
tax. 

It  is  further  the  opinion  of  this  department  that 
the  city  collector  of  a city  of  the  second  class  is  en- 
titled by  ordinance  to  levy  and  collect  not  more  than 
five  per  cent  of  the  amount  of  the  taxes  which  are 
delinquent  as  a penalty  and  the  oity  collector  may 
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retaln  by  ordinance  three  per  cent  of  the  penalty  if 
permitted  by  ordinance  and  the  balance  of  two  per  cent 
of  the  penalty  should  be  paid  into  the  city  treasurer's 
office.  This  only  applies  to  the  case  of  personal  taxes 
and  ad  valorem  taxes. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


approved* 


fvrT.im 

{Acting)  Attorney  General 
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"TAJWOflW  : 1#  Trustee  appointed  under  the  provisions  oi 

AND  REVENUE  : 2953b,  Lav/s  of  Missouri  193b,  at  p&ge  851, 

is  to  receive  his  fees  as  a part  oi  the 
costs. 

2.  That  by  order  of  County  Court  tne  trustee 
may  sell  for  a less  or  greater  sum  than 
tne  oaxes  •_ 

December  50,  1939* 


Honorable  F.  Hiram  McLaughlin 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Mr.  McLaughlin: 


V<e  desire  to  acknowledge  your  request  for  an  opin- 
ion on  December  28,  1939,  which  is  as  follows: 


"This  office  is  in  need  of  an  opinion 
interpreting  the  law  permitting  the 
County  Court  to  appoint  a trustee  to 
purchase  land  at  delinquent  tax  sales. 
The  pertinent  provision  of  this  stat- 
ute is  found  at  page  862,  Laws  of  1939. 

"The  law  permits  the  trustee  to  bid 
where  no  other  bids  are  received  suffi- 
cient to  pay  in  full  all  delinquent 
taxes,  penalties,  etc.  The  law  also 
provides  that  the  proceeds  of  such 
sales  should  be  applied  first  to  pay- 
ment of  costs,  and  the  balance  distri- 
buted pro  rata  to  the  funds  entitled 
to  receive  the  taxes. 

"It  also  provides  the  compensation  of 
trustees  is  payable  solely  from  the 
proceeds  derived  from  the  sale  of 
lands  purchased  by  them  as  trustees. 

"Does  this  statute  mean  that  a commis- 
sion can  not  be  paid  to  trustee  until 
all  cos t s , delinquent  taxes,  interest 
and  penalties,  have  been  paid  in  full, 
or  can  the  trustee  be  paid  a commission 
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from  the  proceeds  of  the  sale  price, 
even  though  the  sale  price  be  insuffi- 
cient to  take  care  of  the  costs  and 
taxes? 

"Also  does  the  trustee  have  authority, 
with  the  approval  of  the  County  Court, 
to  accept  a bid  in  a less  sum  than  the 
costs  and  taxes  and  penalties  or  does 
he  have  to  have  a bid  equal  to  the 
amount  of  these  things?  Hoping  v<e 
have  made  ourselves  clear,  and  thanking 
you  for  your  views  on  this  matter,  we 
are" 


I* 


DOES  THIS  STATUTE  MEAN  THAT  A 
COMMISSION  CAN  NOT  BE  PAID  TO 
TRUSTEE  UNTIL  ALL  COSTS,  DELIN- 
QUENT TAXES,  INTEREST  AND  PENAL- 
TIES HAVE  BEEN  PAID  IN  FULL,  OR 
CAN  THE  TRUSTEE  BE  PAID  A COM- 
MISSION FROM  THE  PROCEEDS  OF  THE 
SALE  PRICE,  EVEN  THOUGH  THE  SAIL 
PRICE  BE  INSUFFICIENT  TO  TAKE 
CARE  OF  THE  COSTS  AND  TAXES? 


Section  9953b,  Laws  of  Missouri  1939,  at  page  851,  is, 
in  part,  as  follows: 


" * * * and  the  proceeds  of  such  sales 
shall  be  applied,  first,  to  the  payment 
of  the  costs  incurred  and  advanced, 
and  the  balance  shall  be  distributed 
pro  rata  to  the  funds  entitled  to  re- 
ceive the  taxes  on  the  lands  or  lots  so 
disposed  of.  * * * Compensation  to  trus- 
tees as  herein  designated  shall  be  pay- 
able solely  from  proceeds  derived  from 
the  sale  of  lands  purchased  by  them  as 
such  trustees  and  shall  be  fixed  by  the 
authorities  hereinbefore  designated,  * # * " 
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Under  the  provisions  of  the  above  statute.  It  seems 
clear  that  the  trustees  fees,  become  a part  of  the  costs 
and  as  suc,h  are  to  be  paid  prior  to  the  pro  rata  distribu- 
tion* 


In  the  case  of  Township  Board  of  Education  v*  Boyd, 

68  Mo*  276,  the  county  court  wa3  trustee  for  the  care  and 
management  of  the  school  fund  of  the  township.  It  insti- 
tuted certain  injunction  proceedings  for  the  protection 
of  the  fund  and  gave  an  injunction  bond  signed  by  J,  K, 
Boyd  and  J,  B,  Johnson,  two  of  the  Justices  of  the  county 
court*  Upon  dissolution  of  the  injunction  a Judgment  was 
issued  against  said  obligors,  one  of  whom,  paid  the  same, 
and  by  a court  order  he  was  reimbursed  out  of  the  township 
school  fund.  In  this  case  the  court  said: 


"The  county  court  was  a trustee  for  the 
•care  and  management*  of  the  school  fund 
of  the  township*  In  this  capacity,  and  in 
the  exercise — for  aught  that  appears  to  the 
contrary — of  its  soundest  Judgment  and 
discretion,  it  Instituted  certain  injunction 
proceedings  for  the  protection  of  the  fund* 
The  law  required  personal  security  for  the 
purpose,  which  was  given*  A Judgment  against 
the  surety  following,  which  Judgment  he 
was  bound  to  pay,  and  did  pay.  It  would 
be  Btrange  if  the  law  should  refuse  to 
Indemnify  him  from  the  Interest  which  his 
suretyship  had  so  served  at  a sacrifice." 


Certainly  upon  the  basis  of  equitable  principles,  a 
trustee  would  be  entitled  to  the  payment  of  his  costs  out 
of  the  funds  which  he  held  as  trustee  for  reasonable  ser- 
vices rendered  and  for  a definite  fee  fixed  by  statute* 

In  laying  down  a rule  that  the  burden  of  protecting  a 
trust  fund  shall  fall  upon  the  fund  itself,  the  Supreme 
Court,  in  the  case  of  Ionov/ vs.  Pike  County,  180  Mo.  622, 
held: 


But  it  Is  fundamental  that,  con- 
ceding the  right  to  make  the  contract 
In  question,  the  burden  of  protecting 
the  trust  fund  shall  fall  upon  the  fund 
itself  on  well-recognised  equitable 
principles*" 
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CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department 
that,  a trustee  selling  land  tinder  the  provisions  of  Sec- 
tion 9953b,  supra,  is  entitled  to  have  his  fees  listed 
as  costs  to  be  paid  before  a pro  rata  distribution  to 
the  funds  entitled  to  receive  the  taxes  and  that  on  the 
basis  of  well  recognized  equitable  principles,  such  trus- 
tee 3hall  be  entitled  to  his  fees  for  executing  and  pro- 
tecting the  trust  and  that  such  fees  should  be  a burden 
upon  the  fund  itself* 


II. 


ALSO  DOES  THE  TRUSTEE  HAVE  AUTHORITY, 
WITH  THE  APPROVAL  OF  THE  COUNTY  COURT, 
TO  ACCEPT  A BID  IN  A LESS  SUM  THAN 
THE  COSTS  AND  TAXES  AND  PENALTIES  OR 
DOES  HE  HAVE  TO  HAVE  A BID  EQUAL  TO 
THE  AMOUNT  OF  THESE  THINGS?  HOPING 
WE  HAVE  MADE  OURSELVES  CLEAR,  AND 
THANKING  YOU  FOR  YOUR  VIEWS  ON  THIS 
MATTER,  DE  ARE 


This  Inquiry  Is  answered  in  the  conclusion  of  an  opin- 
ion rendered  by  this  department  to  Honorable  George  B. 
Bridges,  Prosecuting  Attorney  of  Mississippi  County  on 
December  19,  1939,  a copy  of  v/hich  Is  enclosed  herein* 


Very  truly  yours. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


v;.  j.  mm 

(Acting)  Attorney-General 

SVLI  :LB 

Enel* 


BONDS: 

SURETY  eowusj 
COLLECTORS*  BONDS: 
OFFICERS: 


1.  Payment  of  premium  of  surety  bond  not 
mandatory  on  public  body. 

2.  Premium  to  be  paid  out  of  Class  4. 

3.  Entire  premium  to  be  paid  for  by  county 
and  not  apportioned  among  the  funcis  protected. 


April  4,  1939 


Honorable  V . J.  iwelton 
Presiding  Judge  of  the 
County  Court 
Charleston,  Missouri 

Dear  Sir: 


s 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"E.  G.  Gilmore,  county  Collector, 

Mississippi  County,  put  an  item  of 
*'450.00  in  hi  a yearly  budget  for 
the  year  of  1938,  this  amount  being 
the  amount  due  as  premium  on  his  Surety 
Bond. 

"The  County  Court  cut  t is  amount  off 
his  budget  because  we  felt  he  should 
pay  the  premium  himself  and  later  we 
found  that  section  #1,  page  190  of  the 
1937  Session  Act  states  that  if  he 
gives  a Su  ety  Bond  it  is  the  duty  of 
the  county  court,  is  the  protected 
body  to  pay  this  premium.  Will  v/e 
have  to  pay  for  this  1938  bond?  If 
so  what  class  should  it  be  paid  from 
and  as  road  and  bridge,  school,  and 
county  court  drainage  districts  are 
all  protected  under  this  bond.  Will 
the  entire  premium  be  paid  out  of 
county  revenue,  or  sho  Id  we  take 
some  from  school  districts  and  drain- 
age districts?" 

The  questions  presented  by  your  request  are  as  fol- 
lows: 
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1.  If  the  collector  "elects”  to  enter  Into  a surety 
bond,  is  the  "consent  and  approval"  of  the  county  court 
mandatory  and  the  county  thereby  becomes  liable  for  the 
premium? 

2.  Prom  what  class  of  the  county  budget  should,  the 
premium  on  the  surety  bond  be  paid? 

3.  In  a collector's  bond,  is  the  cost  to  be  paid 
by  the  county,  or  should  it  be  apportioned  among  the 
various  political  subdivisions  for  whom  the  collector  col- 
lects taxes? 

Laws  of  Missouri,  1937,  page  190,  section  1,  provides 
as  follows: 

"Whenever  any  officer  of  this  state 
or  of  any  department,  board,  bureau 
or  commission  of  this  stale,  or  any 
deputy,  appointee,  agent  or  employee 
of  any  such  officer;  or  any  officer 
of  any  coun ty  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee 
of  any  such  officer,  or  any  officer  of 
any  incorporated  city,  town,  or  village 
In  this  state,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer; 
or  any  officer  of  any  department,  bureau 
or  commission  of  any  county,  city,  town 
or  village,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer; 
or  any  officer  of  any  district,  or  other 
subdivision  of  any  county,  or  any  Incor- 
porated city,  town  or  village,  of  this 
state,  or  any  deputy,  appointee,  agent 
or  employee  of  any  such  officer,  shall 
be  required  by  law  of  this  Stale,  or  by 
charter,  ordinance  or  resolution,  or  by 
any  order  of  any  court  In  this  State, 
to  enter  into  any  official  bond,  or 
other  bond,  he  may  elect,  with  the  con- 
sent and  approval  of  the  governing  body 
of  such  state,  department,  board,  bureau, 
commission,  official,  county,  city,  town. 
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village,  or  other  political  subdivi- 
sion, to  enter  into  a surety  bond,  or 
bonds,  v/ith  a surety  company  or  surety 
companies,  authorized  to  do  business 
in  the  State  of  Missouri  and  the  cost 
of  every  such  surety  bond  shall  be 
paid  by  the  public  body  protected  there- 
by." 

Laws  of  Missouri,  1935,  page  409,  section  9885,  pro- 
vides aB  follows: 

"Every  collector  of  the  revenue  in  the 
various  counties  in  this  st;  te,  and  the 
collector  of  the  revenue  in  the  city  of 
St.  Louis,  before  entering  upon  the 
duties  of  his  office,  shall  give  bond 
and  security  to  the  str  te,  to  the  satis- 
faction of  the  county  courts,  and,  in 
the  city  of  St.  Louis,  to  the  satis- 
faction of  the  mayor  of  said  city,  in  a 
sum  equal  to  the  largest  total  collections 
made  during  any  one  month  of  the  year  pre- 
ceding his  election  or  appointment,  plus 
ten  per  cent,  of  said  amount*  Provided, 
however,  that  no  collector  Shall  be  re- 
quired to  give  bond  in  excess  of  the  sum 
of  seven  h ndred  fifty  thousand  dollars, 
conditioned  that  he  will  faithfully  and 
punctually  collect  and  pay  over  all  state, 
county  and  other  revenue  for  the  four 
years  next  ensuing  the  first  day  of  March, 
thereafter,  and  that  he  will  in  all  things 
faithfully  perform  all  the  duties  of  the 
office  of  collector  according  to  law. 

The  official  bond  required  by  this  section 
shall  be  signed  by  at  least  five  solvent 
sureties.  Provided,  that  in  all  counties 
which  now  have  or  which  may  hereafter  have 
a population  of  less  than  75,000  inhabi- 
tants, according  to  the  last  preceding 
federal  decennial  census,  the  county  court 
in  such  counties  may  require  the  county 
collector  thereof  to  deposit  daily  all 


Hon.  W.  J.  Melton 


4 


April  4,  1939 


collections  of  money  in  such  deposi- 
to  y or  depositories  as  may  have  been 
selected  by  such  County  Court  in  accord- 
ance with  the  provisions  of  Sections 
12184,  12185,  12186  and  12187  of  the 
Revised  Statutes  of  the  State  of  Mis- 
souri 1929,  to  the  credit  of  a fund  to 
be  known  as  ’County  Collector’s  Fund, ’ 
and  such  depository  or  depositories 
shall  be  bound  to  account  for  the 
moneys  in  such  ’County  collector’s  Fund' 
in  the  same  manner  as  the  public  funds 
of  every  kind  and  description  going  into 
the  hands  of  the  county  treasurer  and 
unc er  the  same  depository  bond  as  re- 
quired to  be  given  under  section  12187 
Revised  Statutes  of  Missouri  1929;  pro- 
vided further,  that  when  such  deposits 
are  so  required  to  be  made,  such  county 
courts  may  also  require  that  the  bond 
of  the  county  collector  in  such  counties 
shall  be  in  a sum  equal  to  the  largest 
collections  made  during  any  calendar  week 
of  the  year  immediately  preceding  his 
election  or  appointment,  plus  ten  per 
cent  of  said  amount;  provided  further, 
that  no  such  county  collector  shall  be 
required  to  make  daily  deposits  for 
such  days  when  h s collections  do  not 
total  at  least  the  sum  of  One  Hundred 
Dollars  ($100.00);  and  provided  further 
the  collector  shall  not  check  on  such 
'County  Collector’s  Fund’  except  for 
the  purpose  of  making  the  monthly 
distribution  of  taxes  and  licenses  col- 
lected for  distribution  as  provided  by 
law  or  for  ba lancing  accounts  among 
different  depositories." 


I. 

In  1937  the  59th  General  Assembly  enacted  a law 
which  allows  an  officer  "with  the  consent  and  approval  of 
the  governing  body"  to  enter  into  a surety  bond  and  the 
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cost  of  such  bond  to  be  paid  by  the  public  body  protected 
thereby.  It  Is  a matter  of  conwon  knowledge  thrt  prior  to 
the  enactment  of  this  statute  many  county  officials  gave 
personal  bonds,  the  cost  of  surety  bonds  being  almost  pro- 
hibitive in  view  of  the  compensation  received  by  such 
officers.  However,  the  Legislature  wishing  to  protect  and 
safeguard  public  moneys  in  a safer  and  more  secure  fashion, 
provided  that  with  the  consent  and  approval  of  the  govern- 
ing body  that  surety  bonds  paid  for  by  the  public  body  pro- 
tected could  be  given. 

Prior  to  1937,  surety  companies  were  authorised  by 
Section  2651,  R.  S.  Mo.  1929,  to  "become  and  be  accepted  as 
surety  on  the  bond  recognizance  or  other  writing  obligatory 
of  any  person  or  corporation  in  or  concerning  any  matter  in 
which  the  giving  of  a bond  or  other  obligation  is  authorized, 
required  or  permitted  by  the  laws  of  the  state,  * * ".  The 
purpose  of  this  section  was  as  stated  in  the  act  itself  "*  * 
to  enable  corporations  cr  a ted  for  that  purpose  to  become 
surety  on  any  bond,  recognizance  or  other  writing  in  the 
nature  of  a bond,  in  the  same  manner  that  natural  persons 
may,  subject  to  all  the  rights  and  liabilities  of  such  per- 
sons." Therefore,  it  will  be  seen  that  prior  to  the  1937 
enactment  quoted  above  that  an  officer  could  give  either  a 
personal  band  or  a surety  bond  but  if  a surety  bond  were 
given  the  cost  must  be  paid  by  the  officer.  Therefore,  the 
1937  Act  was  not  to  allow  an  officer  to  elect  to  give  a 
surety  bond  but  was  to  permit  the  public  body  protected  by 
an  official  bond  to  pay  for  such  bond  which  right  they  did 
not  have  prior  to  1937. 

Under  Section  2851,  supra,  an  officer  who  seeks  to 
qualify  by  giving  a bond  would  have  the  right  to  offer  a 
personal  bond  or  a surety  bond,  but  by  that  section  no 
obligation  Is  placed  upon  the  body  accepting  the  bond  to 
pay  the  premium.  Since  the  Act  of  1937,  found  at  page  190, 
supra,  provides  that  an  officer  may  elect  "*  with  the  con- 
sent and  approval  of  the  governing  body  * * * » to  enter 
Into  a surety  bond  * * «■  and  the  coat  of  every  such  surety 
bond  shall  be  paid  by  the  public  body  protected  thereby," 
it  evidently  did  not  mean  that  the  public  body  had  to  con- 
sent before  a surety  bond  could  be  given  since  by  Section 
2851,  supra,  surety  companies  were  already  qualified  to 
become  surety  on  bonds.  This  indicates  that  the  consent 
and  approval  of  the  governing  body  m ana  consent  to  pay  for 
the  bond  from  the  public  treasury. 
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To  hold  that  all  the  officers  of  this  state  or  of 
any  department,  board,  bureau  or  commission  of  this  state, 
or  any  deputies,  appointees,  agents  or  employes  of  any 
such  official,  and  all  officials  of  any  county,  of  this 
state,  and  their  deputies,  agents,  appointees  or  employes, 
and  all  officials  of  any  incorporated  city,  town  or  village, 
and  their  deputies,  appointees,  agents  or  employes,  and  all 
officials  of  any  department,  bureau  or  commission  or  any 
county,  city,  town  or  village,  and  their  deputies,  appointees, 
agents,  or  employes,  and  any  official  of  any  district  or 
other  sub-division  of  any  county,  or  any  incorporated  city, 
or  town  or  village,  and  their  deputies,  appointees,  agents 
or  employes,  who  are  required  by  law  to  furnish  bond  can 
obligate  the  respective  public  treasuries  to  pay  the  premiums 
on  the  bonds  by  merely  deciding  themselves  that  they  prefer 
to  get  a surety  bond  would  cast  a tremendous  obligation  upon 
the  public  without  the  public  having  anything  to  say  in  the 
matter  other  than  what  they  hi  ve  said  by  the  Act  of  1937.  It 
is  difficult  to  believe  that  the  Legislature  intended  to  shift 
the  responsibility  for  furnishing  a bond  from  the  official 
required  to  furnish  the  bond,  to  the  governmental  agency  for 
whose  protection  the  bond  is  required. 

It  Is  a fundamental  rule  of  statutory  construction 
that  the  repeal  of  a statute  by  implication  is  not  favored. 

State  ex  rel.  St.  Louis  Police  Relief  Association  v.  Igoe, 

107  S.  W.  (2d)  929,  340  Mo.  1166,  and  If  by  any  fair  inter- 
pretation all  sections  of  the  Statutes  can  stand  together 
there  is  no  repeal  by  implication.  State  ex  rel.  Karbe  et 
al.  v.  Bader,  78  S.  W.  (2d)  836,  36  Mo.  269.  l?or  a later 
statute  to  operate  as  repeal  by  implication  of  an  earlier 
one,  there  must  be  such  manifest  and  total  repugnance  that 
two  cannot  stand,  and  if  they  are  not  Irreconcilably  incon- 
sistent, both  must  stand.  State  ex  rel.  and  to  Use  of  Peck 
and  Company  v.  Brown,  105  S.  U'.  (2d)  909,  340  Mo.  1189. 

To  construe  the  1937  Act  as  providing  that  the  pay- 
ment by  the  public  body  is  mandatory  would  in  effect  re- 
peal Section  2U51,  supra,  insofar  as  it  relates  to  bonds 
given  by  public  officials  and  employees  because  they  are  wouuO  ae 
inconsistent  with  each  other. 

The  conflict  is  that  the  1937  Act  provides  that  if 
a surety  bond  is  given  by  a public  Ox'ficial  or  employee 
the  premium  is  to  be  paid  by  the  public  body  while  Section 
2861,  supra,  provides  that  it  is  to  be  paid  for  by  the 
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person  who  is  requl  ed  to  post  the  bond.  As  a practical 
matter  the  mandatory  construction  would  do  away  with  those 
provisions  for  personal  bonds  because  it  is  obvious  that 
no  person  required  to  give  a bond  would  enter  into  a per- 
sonal bond  if  he  could  enter  into  a surety  bond,  the 
promium  on  which  had  to  be  paid  for  from  public  funds. 

Therefore,  iu  will  be  seen  that  the  "consent  and 
approval"  of  Laws  of  Mo.  1937,  page  190,  supra,  does  not 
mean  the  same  as  the  "satisfaction"  that  must  be  obtained 
under  Section  9885,  supra.  When  an  officer  must  give  a 
bond  to  the  satisfaction  of  a certain  body  or  person,  it 
refers  to  the  amount  and  security  of  the  bond.  The  con- 
sent and  approval  as  provided  for  in  the  statute  means 
that  the  county  court  consents  to  the  public  body  paying  the 
cost  of  the  bond,  that  is,  the  consent  and  approval  is  as  to 
the  payment  and  not  as  to  the  amount  and  security.  This  con- 
sent and  approval  is  not  a prerequisite  to  the  giving  of  a 
surety  bond  which  the  officer  himself  will  pay  for  but  only 
must  be  obtained  in  order  to  hold  the  public  body  protected 
liable  for  the  payment  of  the  premium,  fit  is  not  mandatory 
upon  the  governing  body  to  give  suoh  consent  and  approval  to 
every  officer  who  elects  to  give  a surety  bond.  The  govern- 
ing body  in  its  discretion  may  or  may  not  agree  to  permit 
such  bond  to  be  paid  for  the  public  body  protected,  but  if 
consent  and  appi*oval  is  given,  then  the  public  body  becomes 
liable  for  the  payment  of  the  premium. 

Applying  the  above  principles  to  the  facts  as  present- 
ed in  your  request,  if  the  oounty  court  which  is  the  govern- 
ing body  gave  its  consent  and  approval  to  the  collector  to 
enter  into  a surety  bond  the  premium  for  which  was  to  be 
paid  by  the  public  body  protected  thereby,  then  the  county, 
by  such  action,  became  bound  and  the  striking  of  such  amount 
from  the  estimate  of  the  county  collector  given  to  the 
county  court  under  the  provisions  of  the  County  budget  Act 
was  unlawful  and  of  no  effect  and  the  public  body  protected 
thereby  remains  liable. J 

II. 

Your  next  question  is  out  of  what  class  of  the  County 
Budget  should  the  premium  be  paid.  We  believe  that  such  pay- 
ment should  be  made  out  of  Class  4 of  the  County  Bu.  get  which 
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1 s for  the  following  purpose  (Laws  of  Mo.  1933,  page 
344,  section  6 ): 

"Glass  4*  Pay  or  salaries  of  officers 
and  office  expense.  List  each  o Tice 
separately  and  the  deputy  hire  separate- 
ly ( County  Clerk  shall  prepare  estimate 
for  the  county  court  hut  his  failure  does 
not  excuse  the  court)" 

It  is  the  opinion  of  this  department  that  moneys 
paid  for  premiums  on  bonds  fall  within  this  class  and 
should  be  paid  ti  srefrom. 

III. 

Your  last  question  is  whether  the  county  court  should 
pay  the  entire  amount  of  the  premium  from  county  funds  or 
should  the  expense  be  apportioned  by  payment  by  the  various 
political  sub-divisions  protected  by  such  bond. 

We  will  state  it  in  another  way.  Since  the  collector, 
besides  collecting  county  revenue  also  collects  state  taxes, 
school  taxes  and  various  other  taxes,  should  not  such  funds 
bear  their  proportionate  part  of  the  premiums  since  they 
are  protected  under  the  bond  of  the  collector? 

The  statute  is  ambiguous  and  uncertain  in  its  pro- 
vision for  payment.  It  provides  that  the  giving  of  such 
a bond  is  dependent  upon  the  consent  and  approval  of  the 
go.verning  body  "of  such  stflt  e department,  board,  bureau, 
commission,  official,  county,  city,  town  village  or  other 
political  sub-division,"  but  it  provides  that  the  cost  shall 
be  peid  by  "the  public  body  protected  thereby."  It  is  a 
cardinal  rule  of  statutory  construction  that  wher  the 
language  of  a statute  is  of  doubtful  meaning,  the  duty 
devolves  upon  the  court  to  ascertain  the  true  meaning  by 
discovering  the  Intention  of  the  Legislature.  State  v. 
Toombs,  25  S.  W.  (2d)  101 j Darlington  v.  Missouri  Pacific 
R.  R.  Co.,  216  Mo.  658,  59  C.  J.  957. 

VJe  believe  that  it  was  the  Intent  of  the  Legislature 
that  the  bond  of  county  collector  should  be  paid  by  the 
county  and  non  be  apportioned  among  the  various  political 
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sub-d  visions  whose  taxes  the  collector  collects.  The 
reasons  for  this  position  are  as  follows: 

First,  there  is  a well  founded  maxim  of  the  law 
that  "It  is  proper  in  law  to  argue  because  of  incon- 
venience (Argumentum  ab  inconvenient!  eat  valldum  in 
lege.)  As  was  said  by  Judge  Lamm  in  Paving  Co.  v.  Hay- 
ward, 248  Mo.  280,  287: 

"The  inconvenience  arising  from  such 
construction  of  the  statute  precludes 
adopting  it,  provided  any  other  course 
be  open  in  reason." 

Johnston  v.  Fagan,  265  Mo.  420,  lays  down  the  same 

rule. 

It  is  a matter  of  common  knowledge  that  collectors 
in  some  counties  of  this  state  not  only  collect  the  taxes 
for  the  county  and  for  the  state  but  also  for  the  school 
districts  which  in  some  counties  run  one  hundred  or  more 
and  also  collects  taxes  for  road  districts  which  some 
counties  have  to  the  number  of  twenty  or  thirty.  It  would 
be  inconvenient,  if  not  ij  practical,  for  the  county  col- 
lector to  apportion  the  amount  of  the  premium  among  these 
various  political  sub-di visions,  and  the  stete  auditor, 
in  auditing  such  accounts,  would  have  such  a Herculean 
task  that  to  place  such  construction  upon  the  statute 
would  be  to  infer  that  the  Legislature  intended  an  absurd 
thing. 


Second.  There  has  been  no  appropriation  by  the  State 
Legislature  to  pay  for  the  bonds  of  such  officials.  The 
county  collector  collects  state  moneys  and  if  the  state 
were  to  be  included  within  the  scope  of  the  phrase  "public 
body  protected  thereby,"  then  there  would  have  to  be  an 
appropriation  by  the  Legislature  to  pay  for  such  bonds. 

The  Legislature,  in  not  providing  any  money  for  such  pay- 
ment, must  have  Intended  that  such  bonds  should  be  paid 
entirely  by  the  county  and  that  the  state  should  not  be 
liable  for  a proportionate  part  of  such  premium.  This  view 
was  taken  in  the  case  of  State  ex  rel.  Portland  latent  Co. 
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v.  Smith,  90  S.  W.  (2d)  406,  in  which  our  Supreme  Court 
concluded  that  the  Legislature  did  not  intend  that  the 
State  Highway  Department  should  pay  sales  tax  because 
it  had  made  no  appropriation  for  such  purpose. 

Third.  The  statute  in  question  provides  that  the 
premium  of  the  cost  of  the  bond  should  be  "paid  by  the 
public  body  protected  thereby." 

The  above  phrase  is  in  the  singular  and  provides 
for  only  cne  body  to  pay  the  cost  of  the  bond,  Chile  we 
are  aware  of  the  rule  of  statutory  construction  that 
"words  importing  the  singular  number  may  extend  and  be 
applied  to  serve  persons  or  things,"  however,  this  rule  is 
not  to  be  applied  except  where  it  is  necessary  to  carry  out 
the  evident  intent  of  the  st  tute.  First  National  Bank 
in  St.  Louis  v.  Sta^e  ex  inf.  Barrett,  68  L.  hd.  486. 

Fourth.  The  Legislature  has  by  other  statutory 
enactments  imposed  upon  the  county  the  burden  of  paying 
for  work  done  by  county  officials  for  other  political  sub- 
divisions. 

Under  Section  9877,  Laws  of  ho.  1933,  page  422,  the 
Strte  and  the  County  pay  one  half  each  for  the  words  and 
figures  used  in  the  extension  of  taxes.  Such  road  dis- 
tricts, school  districts,  etc.,  whose  taxes  are  extended 
do  not  reimburse  the  county  for  their  part  of  this  labor 
but  the  county  bears  the  entire  expense  except  that  for 
which  the  state  pays. 

Under  Section  10007,  R.  S.  Mo.  1929,  the  State  and 
County  pay  for  the  extension  of  taxes  in  proportion  to 
the  columns  used  by  each  which  would  be  one  column  for 
the  state  and  the  other  column,  including  all  the  sub- 
divisions of  the  county,  paid  for  by  the  county. 


CONTUSION. 

It  is,  therefore,  the  opinion  of  this  department 

that  i 


First i That  the  County  Court  under  Laws  of  Mi 
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souri,  1937,  page  190,  may  consent  to  a Surety  Bond  of 
a collector  being  paid  for  by  the  "public  body  protected 
thereby",  and  that  the  amount  of  the  premium  on  such  bond 
should  be  Included  In  the  estimate  of  the  collector  given 
under  the  County  Budget  Act.  This  consent  Is  discretion- 
ary with  the  County  Court  and  If  It  Is  not  given,  then  the 
expense  of  the  bond  either  personal  or  surety  i^ust  be  borne 
by  the  collector. 

Second:  If  consent  la  given  by  the  County  Court  for 

the  public  body  protected  to  pay  the  premium  on  the  surety 
bond  of  a county  collector,  then  such  payment  should  be 
made  out  of  Class  4 of  the  County  Budget. 

Third:  The  county  Is  the  "public  body  protected  there- 
by" under  the  bond  of  a county  collector  and,  therefore,  the 
county  should  pay  the  entire  amount  of  the  premium  upon  such 
bond. 


Respectfully  submitted. 


ARTHUR  O'K  JiPE 

Assistant  Attorney  uenoral 


APPROVED: 


j.  Y:‘mvmc?> 

(Acting)  Attorney  General 
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OFFICERS:  Deputy  County  Tax  Collector  may/be  appointed  

Trustee  for  purchases  of  lands  and  lots  uni'er 
Senate  Bill  No.  311,  60th  General  Assembly. 
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August  1,  1939. 


Honorable  Emory  C.  Hedlln 
Prosecuting  Attorney 
Harry  County 
Monett,  Missouri 


Dear  Mr.  Kedlin: 


I desire  to  acknowledge  your  letter  of  July  28,  1939, 
which  is  as  follows: 


"Mr.  Elbert  Terry  is  deputy  County  Col- 
lector of  this  county.  He  asked  me  this 
morning  if  he  would  be  allowed  to  act  as 
agent  or  trustee  for  the  County  Court  in 
purchasing  properties  offered  for  sale 
the  third  time  for  taxes  while  holding 
the  position  as  deputy  collector. 

"As  you  know  under  Senate  Bill  No.  311 
which  passed  during  the  last  session  of 
the  Legislature  the  County  Court  has 
the  power  to  purchase  properties  offer- 
ed for  sale  the  third  time. 

"What  is  your  opinion  as  to  Mr.  Terry 
acting  as  their  agent  while  filling  the 
position  as  deputy  collector." 


Section  9883  R.  S.  Mo.  1929  is  as  follows: 

"The  offices  of  sheriff  and  collector 
shall  be  distinct  and  separate  offices 
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in  all  the  counties  of  this  state,  and 
at  the  general  election  In  1906.  and 
every  four  years  thereafter,  a collector, 
to  be  styled  the  collector  of  the  revenue, 
shall  be  elected  In  all  the  counties  of 
this  state,  who  shall  hold  their  office 
for  four  years  and  until  their  successors 
are  duly  elected  and  qualified i Provided, 
that  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  the  same  ps  rson 
from  holding  both  offices  of  sheriff  and 
collector." 

Section  9896  FU  S.  Mo.  1929  Is  as  follows) 

"Collectors  may  appoint  deputies,  by  an 
Instrument  in  writing,  duly  signed,  and 
may  also  revoke  any  such  appointment  at 
their  pleasure,  and  may  require  bonds  or 
other  securities  from  such  deputies  to 
80010*6  themselves)  and  each  such  deputy 
shall  have  like  authority,  in  every 
respect,  to  collect  the  taxes  levied  or 
assessed  within  the  portion  of  the  county, 
town,  district  or  city  assigned  to  him, 
which,  by  this  chapter,  is  vested  in  the 
collector  himself)  but  each  collector 
shall,  in  every  respect,  be  responsible 
to  the  state,  county,  towns,  cities,  dis- 
tricts and  individuals,  companies, 
corporations,  as  the  case  may  be,  for 
all  moneys  collected,  and  for  every  act 
done  by  any  of  his  deputies  whilst  act- 
ing as  such,  and  for  any  omission  of  duty 
of  such  deputy.  Any  bond  or  security 
taken  from  a deputy  by  a collector,  pur- 
suant to  this  chapter,  shall  be  available 
to  such  collector,  his  representatives  and 
sureties,  to  indemnify  them  for  any  loss 
or  damage  accruing  from  any  act  of  such 
deputy." 

Section  9953b  of  Senate  Bill  No.  311,  passed  by  the 
60th  General  Assembly,  is,  in  part,  as  follows) 

"It  shall  be  lawful  for  the  County  Court 
of  any  County,  and  the  Comptroller, 

Mayor  and  President  of  the  Board  of 
Assessors  of  the  City  of  St.  Louis,  to 
designate  and  appoint  a suitable  person 
or  persons  with  discretionary  authority 
to  bid  at  all  sales  to  which  Section  9953a 
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Is  applicable,  and  to  purchase  at  such 
sales  all  lands  or  lots  necessary  to 
protect  all  taxes  due  and  owing  and 
and  prevent  their  loss  to  the  taxing 
authorities  Involved  from  Inadequate  bids. 

Such  person  or  persons  so  designated  are 
hereby  declared  as  to  such  purchases  and 
as  title  holders  pursuant  to  collector's 
deeds  Issued  on  such  purchases,  to  be 
trustees  for  the  benefit  of  all  funds  en- 
titled to  participate  in  the  taxes  against 
all  such  lands  or  lots  so  sold*  Such  per- 
son or  persons  so  designated  shall  not  be 
required  to  pay  the  amount  bid  on  any  such 
purchase  but  the  collector's  deed  Issuing 
on  such  purchase  shall  recite  the  delin- 
quent taxes  for  which  said  lands  or  lots 
were  sold,  the  amount  due  each  respective 
taxing  authority  Involved,  and  that  the 
grantee  In  such  deed  or  deeds  holds  title 
as  trustee  for  the  use  and  benefit  of  the 
fund  or  funds  entitled  to  the  payment  of 
the  taxes  for  which  said  lands  or  lots 
were  sold,  * * * Upon  appointment  of  any 
such  person  or  persons  to  act  as  trustee 
as  nerein  designated  a certified  copy  of  the 
order  making  such  appctatment  shall  be  de- 
livered to  the  Collector,  and  if  such 
authority  be  revoked  a certified  copy  of 
the  revoking  order  shall  also  be  delivered 
to  tne  Collector,  Compensation  to  trustees 
as  herein  designated  shall  be  payable  solely 
from  proceeds  derived  from  the  sale  of  lands 
purchased  by  them  as  such  trustees  and  shall 
be  fixed  by  the  authorities  hereinbefore  de- 
signated, but  not  In  excess  of  ten  percent 
(10^0  of  the  price  for  which  any  such  lands 
and  lots  are  sold  by  the  trustees,  Provided 
further,  that  If  at  any  such  sale  any  per- 
son bid  a sufficient  amount  to  pay  In  full  all 
delinquent  taxes,  penalties,  interest  and 
costa,  then  the  trustees  herein  designated 
shall  be  without  authority  to  further  bid 
on  any  such  land  or  lots,” 
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In  State  ex  rel.  against  Ausk,  48  Mo.  242.  the  Supreme 
Court  held  that  one  person  could  at  the  same  time  occupy 
the  office  of  the  cJerk  of  the  Circuit  Court  and  also  clerk 
of  the  County  Court,  saying  that  the  incompatibility  of  the 
two  offices  was  not  recognised  in  a legal  sensei 


"Inasmuch  as  in  one  or  even  in  both  of  the 
courts,  the  clerk  may  appear  by  deputy. 
Were  the  duties  necessarily  personal,  the 
deduction  of  counsel  would  be  sound,  but 
as  it  is  we  have  no  right  to  pronounce  the 
offices  incompatible • " 


In  State  ex  rel.  against  Bus,  136  Mo.  325,  (en  banc), 
the  court  held  that  a person  may  hold  the  office  of  school 
director  and  constable  at  the  same  time  in  the  City  of  St. 
Louis,  and  said  at  page  538 i 


"The  incompatibility  does  not  consist  in 
a physical  inability  of  one  person  to 
discharge  the  duties  of  the  two  offices, 
but  there  must  be  some  inconsistency  in 
the  functions  of  the  two)  some  conflict 
in  the  duties  required  of  the  officers, 
as  where  one  lias  some  supervision  of  the 
other,  is  required  to  deal  with,  control, 
or  assist  him." 


At  page  539,  the  court,  quoting  from  another  case,  said) 


"The  of floes  must  subordinate,  one  the 
other,  and  they  sms t,  per  ae,  have  the 
right  to  interfere,  one  with  the  other, 
before  they  are  incompatible  at  comnon 

lew." 

«««***»*«*•»*•»**«««« 

"We  are  unabb  to  discover  the  least  in- 
compatibility or  inconsistency  in  the 
public  functions  of  these  two  offices. 


Honorable  Emory  C.  Hedlln 


August  1,  1939. 


or  where  they  could  by  possibility 
come  in  conflict  or  antagonism,  unless 
the  deputy  sheriff  should  be  required 
to  serve  process  upon  a director  as 
such*  We  do  not  think  such  a remote 
contingency  sufficient  to  create  an 
incompatibility*  The  functions  of  the 
two  offices  should  be  inherently  incon- 
sistent and  repugnant." 


A person  cannot  hold  two  offices  if  such  be  incompatible. 
In  46  Corpus  Juris,  p*  941,  Sec*  46,  the  following  is  saidi 


"At  common  law  the  holding  of  one 
office  does  not  of  Itself  disqualify 
the  incumbent  from  holding  another 
office  at  the  same  time,  provided  there 
is  no  inconsistency  in  the  functions  of 
the  two  offices  in  question*  But  where 
the  functions  of  the  two  offices  are  in- 
consistent, they  are  regarded  as  incom- 
patible* The  inconsistency,  which  at 
coupon  law  makes  offices  incompatible, 
does  not  consist  in  the  physical  impos- 
sibility to  discharge  the  duties  of  both 
offices,  but  lies  rather  in  a conflict 
of  Interest,  as  where  one  is  subordinate 
to  the  other  and  subject  in  some  degree 
to  the  supervisory  power  of  its  incumbent, 
or  where  the  incumbent  of  one  of  the 
offices  has  the  power  to  remove  the  in- 
cumbent of  the  other  or  to  audit  the 
accounts  of  the  other*  The  quo at ion  of 
Incompatibility  does  not  arise  when  one 
of  the  positions  is  an  office  and  the 
other  is  merely  an  employment .1> 


The  purpose  of  Section  9955b,  supra,  is  to  protect  the 
parties  interested  in  the  proceeds  of  general  taxes  from  loss 
by  the  discretionary  bidding  of  a trustee,  up  to  the  total 
amount  of  taxes,  penalty,  interest  and  costs*  The  Bill  pro- 
vides that  the  trustee  is  to  be  appointed  by  the  County  Court 
and  a fee  fixed  by  such  court  which  shall  not  exceed  10£ 
of  the  price  for  which  such  lands  are  sold  by  the  trustee* 


Honorable  Emory  C.  Medlln 


August  1,  1939 


The  collector  may  appoint  a deputy  and  revoke  such  appoint- 
ment at  his  pleasure  and  such  deputy  shall  have  like 
authority.  In  every  respect  to  collect  the  taxes*  The 
Collector  and  his  deputy  are  statutory  officers* 

The  deputy  collector  Is  the  alter  ego  of  the  collector 
whose  duty  It  Is  to  sell  lands  and  lots  for  taxes*  Therefore 
the  appointment  of  such  deputy  as  trustee  might.  In  some  In- 
stances, make  him  seller  and  buyer  of  such  property  with  dis- 
cretionary right  to  make  the  purchase  price  not  to  exceed  the 
total  taxes,  penalty.  Interest  and  costs  or  make  no  bid*  He 
could,  at  a third  sale,  as  such  trustee,  bid  no  more  than 
costs  and  thereby  cause  loss  to  the  tax  creditors* 

The  right  of  selling  and  buying  being  vested  In  the  same 
authority  would  undoubtedly  create  a condition  where  "they 
must,  per  se,  have  the  right  to  Interfere,  one  with  the  other" 
and  they  are  therefore  Incompatible*  Also  there  Is  always 
the  probability  of  the  Interest  of  seller  and  buyer  coming 
Into  conflict  or  antagonism  - which  is  one  of  the  tests  of 
Incompatibility* 

Under  the  provisions  of  said  statute  the  trustee,  after 
purchasing  the  land  sold  for  taxes,  thereupon  again  becomes 
seller,  and  upon  a percentage  basis.  All  of  the  above  powers 
and  rights  being  vested  in  one  person  would  surely  place  him 
sooner  or  later,  where  he  must  represent  different  interests 
which  would  be  adverse  and  antagonistic* 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  a 
deputy  county  tax  collector  may  not  be  appointed  trustee  for 
the  purpose  of  purchasing  land  and  lots  and  selling  the  same 
as  such  trustee  under  the  frovlslons  of  Senate  Bill  No*  311, 
60th  General  Assembly  of  Missouri* 


Respectfully  submitted. 


APPROVED i 


S.  V.  KEDLING 

Assistant  Attorney  General 


77T7~fmm 

( Acting ) Attorney-General 


SVMiLB 


TAXATION  AND  REVENUE;  Legal  representative  of  minor  may  redeem 

from  the  Collector  after  sale  and  delivery 
of  deed,  if  no  controversy  of  fact;  other- 
wise right  of  party  to  redeem  must  be  es- 
♦ tabllshed  in  court  of  competent  .jurisdiction, 

/ 

/ 

/ #f 

/ 


y 

Mr*  Dewey  Minich 
Collector  of  the 
Alton,  Missouri 

Deer  Mr*  Minich; 


February  28,  1959, 
Revenue 


* 


We  are  in  receipt  of  a letter  of  February  22,  1939 
from  Forrest  Smith,  State  Auditor,  enclosing  your  letter 
to  him  dated  February  13,  1939  requesting  an  opinion, 
from  this  department,  your  letter  being  as  follows; 


"We  will  appreciate  it  if  you  will  procure  an 
opinion,  either  from  your  department  or  from 
the  Attorney  General,  relative  to  the  redemp- 
tion of  property  sold  for  non-payment  of  taxes* 

"On  November  2nd,  1936  a particular  tract  of 
land  in  this  County  was  offered  and  sold  for 
non-payment  of  taxes  due  thereon,  being  purchas- 
ed at  a price  less  than  the  total  amount  of 
taxes  and  cost  due  thereon*  Due  to  fact  that 
the  two  years  had  elapse,  the  purchaser  was 
given  a collector's  deed  for  this  land*  Since 
issuing  and  recording  the  deed,  we  have  been 
notified  that  two  minor  heirs  own  this  land 
and  wish  to  redeem  it*  Since  the  laws  of 
Missouri  provides  that  the  minors  may  redeem 
either  through  thefr  Guardian  or  next  friend, 
we  are  at  a lose  in  determining  Just  what  pro- 
ceedings they  shall  take  in  redeeming  this  land* 

"We  have  taken  it  up  with  Ur*  J*  E.  Sanders, 
County  examiner,  and  final%  came  to  the  conclu- 
sion that  inasmuch  as  the  collector  Issued  a 
deed  for  this  land  and  as  it  is  specified  there- 
in that  'TO  HAVE  AND  TO  HOLD  the  said  mentioned 
tracts  or  parcels  of  land,  with  the  appurten- 
ances thereto  respectively  belonging,  to  the 
said  party  of  the  second,  his  heirs  and  assigns 
forever,  in  as  full  and  ample  a manner  as  the 
collector  of  seid  count  is  empowered  by  law  to 
sell  the  same',  it  would  indicate  that  the  col- 
lector would  have  no  further  claim  on  this  land 
and  any  redemption  would  come  outside  the  col- 
lectors office  and  Jurisdiction* 

"We  also  under stand  that  the  Guardian  of  the 
children  at  the  present  time  was  also  the  Guar- 
dian at  the  time  that  the  land  sold  for  taxes* 


Mr.  Dewey  Minich  -la-  February  28, 


"In  Seotlon  9956a  of  the  Missouri  laws 
of  1933  It  falls  to  indicate  the  pro- 
ceedure  in  making  the  redemption  after 
a deed  has  been  issued  to  the  purchaser 
for  the  land  involved. 

"Any  information  you  may  be  able  to  give 
concerning  this  matter  will  be  greatly 
appreciated  and  thanking  you  very  kindly 
in  advance,  I remain” 


Section  9956a  is  as  follows t 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  Interest  therein,  may 
redeem  the  same  at  any  time  during  the 
two  year 8 next  ensuing,  in  the  follow- 
ing manner i By  paying  to  the  county 
collector,  for  the  use  of  the  purchas- 
er, his  heirs  or  assigns,  the  full  sum 
of  the  purchase  money  named  in  his 
certificate  of  purchase  and  all  the 
costs  of  the  sale  together  with  inter- 
est at  the  rate  specified  in  such  certi- 
ficate » not  to  exceed  ten  percentum 
annually,  with  all  subsequent  taxes 
which  have  been  paid  thereon  by  the 
purchaser,  his  heirs  or  assigns,  with 
interest  at  the  rate  of  eight  per 
centum  per  annum  on  such  taxes  subse- 
quently paid,  and  in  addition  thereto 
the  person  redeeming  any  land  shall 
pay  the  costs  incident  to  entry  of 
recital  of  such  redemption.  Upon  de- 
posit with  the  county  collector  of 
the  amount  necessary  to  redeem  as 
herein  provided,  it  shall  be  the  duty 
of  the  county  collector  to  mall  to 
the  purchaser,  his  heirs  or  assigns. 


1939. 


Mr,  Dewey  Minich  -2-  February  28,  1939, 


at  the  last  postoffice  address  if  known, 
and  If  not  known,  then  to  the  address  of 
the  purchaser  as  shown  In  the  record  of 
the  certificate  of  purchase,  notice  of 
such  deposit  for  redemption*  Such  notice, 
given  as  herein  provided,  shall  stop  pay- 
ment to  the  purchaser,  his  heirs  or 
assigns,  of  any  further  interest  or  penal- 
ty* In  case  the  party  purchasing  said 
land,  his  heirs  or  assigns,  falls  to  take 
a tax  deed  for  the  land  so  purchased  with- 
in six  months  after  the  expiration  of  the 
two  years  next  following  the  date  of  sale, 
no  interest  shall  be  charged  or  collected 
from  the  redempt loner  after  that  time.” 


Section  9966b  is  as  followst 


"Infants,  idiots.  Insane  persons  and  per- 
sons in  confinement  may  redeem  any  lands 
belonging  to  them  sold  for  taxes,  within 
two  years  after  the  expiration  of  such 
disability,  in  the  same  manner  as  provid- 
ed in  the  preceding  section  for  redemp- 
tion by  other  persons*" 


Section  9966c  is  as  follows! 


"In  case  any  lasting  and  valuable  improve- 
ments shall  have  been  made  by  the  pur- 
chaser at  a sale  for  taxes,  or  by  any 
person  claiming  under  him,  and  the  land 
on  which  the  same  shall  have  been  made 
shall  be  redeemed  as  aforesaid,  the  pre- 
mises shall  not  be  restored  to  the  per- 
son redeeming,  until  he  shall  have  paid 
or  tendered  to  the  adverse  party  the 
value  of  such  improvements!  and,  if  the 
parties  can  not  agree  on  the  value  there- 
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of  the  same  proceedings  shall  be  had  In 
relation  thereto  as  shall  be  prescribed 
In  the  law  existing  at  the  time  of  suoh 
proceedings  for  the  relief  of  occupying 
claimants  of  lands  In  actions  of  eject- 
ment* No  compensation  shall  be  allowed 
for  Improvements  made  before  the  expira- 
tion of  two  years  from  the  date  of  sale 
for  taxes*” 


Section  9967a  Is,  In  part,  as  follows  I 


"Such  conveyance  shall  be  executed  by 
the  covin ty  collector,  under  his  hand 
and  seal,  witnessed  by  the  county  clerk 
and  acknowledged  before  the  county  ree 
corder  or  any  other  officer  authorized 
to  take  acknowledgments  and  the  same 
shall  be  recorded  In  the  recorder's 
office  before  delivery!  a fee  for  re- 
cording shall  be  paid  by  the  purchaser 
and  shall  be  included  In  the  costs  of 
sale*  Such  deed  shall  be  prims  facie 
evidence  that  the  property  conveyed 
was  subject  to  taxation  at  the  time 
assessed,  that  the  taxes  were  delin- 
quent and  unpaid  at  the  time  of  sale, 
of  the  regularity  of  the  sale  of  the 
premises  described  in  the  deed,  and 
of  the  regularity  of  all  prior  pro- 
ceedings, that  said  land  or  lot  had 
not  been  redeemed  and  that  the  period 
therefor  had  elapsed,  and  prima  facie 
evidence  of  a good  and  valid  title  In 
fee  simple  in  the  grantee  of  said 
deed,  * * * ■ 


Section  9962c,  In  part,  is  as  follows i 


"The  remedies  granted  by  this  section 
and  section  9962d  shall  not  be  held 
exclusive  but  In  addition  to  any  appli- 
cable remedies  now  or  hereafter  exist- 
ing.” 


Mr*  Dewey  Mini  oh 


February  28,  1939 


Section  9962d  is  as  follows t 


"If  any  conveyance  made  by  the  county  col- 
lector, pursuant  to  a sale  made  for  the 
non-payment  of  taxes,  under  this  or  any 
former  tax  law,  shall  prove  to  be  Invalid 
and  ineffectual  to  convey  title  for  any 
other  cause  than  such  as  are  enumerated 
in  section  9960b  the  lien  which  the  state 
had  on  such  land  for  state,  county,  town- 
ship, school  and  all  lawful  purposes,  to- 
gether with  all  lawful  charges,  shall  re- 
main in  full  force,  and  shall  be  trans- 
ferred by  such  deed  to  the  grantee  and 
vested  in  him,  his  heirs  and  assigns,  who 
shall  be  entitled  to  a lien  upon  such 
lands,  and  the  same  shall  be  bound  for 
the  final  payment  thereof)  and  in  case 
Judgment  be  rendered  against  the  person 
holding  the  title  from  the  collector,  as 
aforesaid,  for  the  recovery  of  such  land, 
in  an  action  of  ejectment  or  other  action, 
either  at  law  or  in  equity,  brought  by 
the  owners  of  such  lands,  heirs  or  assigns, 
the  court  shall  ascertain  the  amount  due 
to  the  party  holding  suoh  tax  deed  and 
from  whom  due  for  principal  and  interest 
and  for  all  improvements  made  by  him  on 
such  lands  including  subsequent  taxes 
paid  with  interest,  and  shall  decree  the 
payment  thereof  within  such  reasonable 
time  by  the  owner  of  suoh  land)  if  there 
be  an  owner  of  any  life  estate  or  any 
other  person  first  liable  for  the  pay- 
ment of  such  taxes,  suoh  ownership  and 
liability  shall  be  ascertained  by  the 
court  and  entered  of  record  in  suoh 
cause,  and  in  default  of  such  payment 
the  court  shall  decree  that  such  life 
estate,  the  Interest  of  such  debtor  in 
such  lands  and  the  fee  simple  thereof, 
shall  be  sold  therefor  or  sufficient 
thereof  to  pay  the  mount  of  suoh  im- 
provements, principal  and  interest  as 
above  set  forth,  due  to  the  party  hav- 
ing the  collector's  deed,  his  heirs  and 
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assigns*  Such  property  shall  be  offered 
and  suo.i  sales  shall  be  made  in  the  or- 
der, and  in  the  manner  and  form  as  pro- 
vided in  section  9962c s Provided,  That 
there  shall  be  no  right  oT  redemption  of 
such  property  or  of  any  such  interest 
therein,  after  the  date  of  sale,  and  the 
sheriff  shall,  upon  receipt  of  the  pur- 
chase money,  execute  to  the  purchaser 
a deed  in  fee  simple  or  a lease  for  the 
unexpired  term  of  the  part  or  Interest 
so  sold,  as  the  case  may  be,  and  the  pur- 
chaser shall  have  the  right  of  immediate 
possession  of  such  land  or  lot  and  the 
improvements  thereon*  At  such  sale  if 
such  land  or  any  part  or  parcel  thereof 
or  any  interest  therein  be  sold  for  a 
sum  in  excess  of  the  lien  and  cost,  then 
such  surplus  shall  be  paid  over  to  the 
person  or  persons  lawfully  entitled 
thereto  as  such  rights  are  determined 
by  the  court  in  its  decree  in  said  cause*” 


The  sale,  referred  to  in  your  inquiry,  having  been  made 
for  less  than  the  total  amount  of  the  taxes,  penalty,  inter- 
est and  costs  was  Invalid  unless  made  under  and  by  virtue 
of  Section  9953a  Senate  Bill  No*  94,  Laws  of  Missouri  for 
1933  at  page  432*  Therefore,  we  are  presuming  that  such 
sale,  was  executed  under  said  Section  S953a* 

After  two  years  from  the  date  of  the  sale  the  certifi- 
cate holder  may  obtain  title  as  provided  in  Section  9957a, 
supra* 

In  case  there  should  be  no  controversy  that  the  owner 
was  an  Infant,  idiot  or  person  in  confinement  and  he  was  a 
proper  party  in  Interest  at  the  time  of  the  sale  of  the  land, 
the  Collector  could  permit  him,  through  his  legal  representa- 
tive, to  redeem  under  and  by  virtue  of  Section  9956a,  supra* 

If  the  purchaser,  after  two  years  from  the  date  of  the  sale, 
could  not  agree  with  the  owner  as  to  the  value  of  improvements 
such  controversy  would  necessarily  be  submitted  under  the  pro- 
visions of  Sections  9956c,  supra* 
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Let  us  presume  that  a party  sought  to  redeem  on  account 
of  Infancy  and  that  at  the  time  of  the  sale,  the  father, 
being  the  record  owner,  was  alive,  or  that  he  had  not  been 
heard  front  for  over  seven  years  at  the  time  of  such  sale  and 
was  presumed  to  be  dead.  These  and  many  other  controversial 
questions  might  arise  that  could  not  be  determined  by  the 
Collector  and  should  be  submitted  to  a court  of  competent 
jurisdiction. 

Under  the  provisions  of  Section  9956b,  supra,  many  years 
may  pass  after  the  sale  before  an  owner  appears  to  redeem. 

A new  collector  would  probably  be  in  office  and  the  collec- 
tor’s record  would  not  reveal  the  claimant  nor  evince  his 
rights.  Neither  would  such  record  show  the  trend  of  title 
nor  the  Improvements  made  nor  subsequent  taxes  paid  by  the 
purchaser  on  the  property  sold  tinder  the  Jones-Munger  Bill. 
Section  9954a  of  said  bill  provides  that  the  rent  collected 
by  the  purchaser  shall  be  endorsed  on  the  certificate  as  a 
credit.  A stilt  for  accounting  might  arise  over  a charge 
that  such  credits  were  not  accurate. 

Section  9962d,  supra,  provides  for  such  contingency. 
Under  that  section,  when  the  conveyance  is  ineffectual,  the 
grantee  is  subrogated  to  the  rights  of  the  state  and  has  a 
lien  upon  the  lands  sold  - for  the  taxes  and  all  lawful 
charges.  It  recognizes  that  the  former  owner  may  bring  a 
legal  or  equitable  action  for  the  recovery  of  the  land  but 
provides  that  the  lien  must  first  be  paid.  Therefore  an 
owner  whose  land  sells  for  taxes  may  choose  his  forum  in 
which  to  seek  his  rights.  It  could  not  have  been  the  pur- 
pose of  the  bill  to  clothe  the  collector  with  power  of  a 
court  to  pass  upon  controverted  facts,  the  establishment 
of  which  was  a condition  precedent  to  the  right  to  redeem. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
after  land  is  sold  and  a deed  is  delivered  therefor  as  pro- 
vided in  Section  9957a,  supra,  a minor,  through  his  or  her 
legal  representative,  may  redeem  lai.  , from  the  collector, 
which  such  minor  owned  at  the  time  of  sale,  under  the  pro- 
visions of  Section  9956a,  supra;  Provided,  that  there  is 
no  question  of  contest  as  to  the  facts  necessary  to  establish 
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the  rights  of  such  minor  to  redeem  and  in  that  event  the 
right  of  the  minor  to  r edeem  must  be  determined  by  some  court 
of  competent  jurisdiction. 


Respectfully  submitted. 


S.  V,  LKDLXNG 

Assistant  Attorney  General 


APPROVED* 


J.  W.  BUFFINGTON 

(Acting)  Attorney  General 
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SCHOOLS:  It  is  not  legal  to  have  challengers  and 

watchers  In  the  polls  at  school  elections. 


March  22,  1939 

'i 


Hon*  Forrest  Mittendorf 
House  of  Representatives 
Jefferson  °ity,  Missouri 

Dear  Sir: 

Some  time  ago  you  submitted  the  following  to  us  for 
an  opinion: 

"Please  give  me  your  opinion  as  to  the  legality 

of  outsiders  having  watchers  in  the  polls  at  school 

elections. " 

You  do  not  state  in  your  letter  wnether  you  refer  to 
school  elections  held  in  the  rural  sections  or  in  the 
city  of  St.  Louis.  However,  we  do  not  think  this  omis- 
sion will  effect  our  ultimate  conclusion. 

Section  9234  R*  3.  Missouri,  1929,  sets  forth  the 
powers  of  qualified  voters  of  a school  district  in 
reference  to  school  matters*  Under  said  section  the 
patrons  of  the  district  may  vote  a paper  ballot  or 
viva  voce.  There  is  no  provision  for  printed  ballots 
nor  watchers  or  challengers;  same  is  applicable  to  the 
election  of  county  superintendent,  which  takes  place 
at  the  same  time  of  the  annual  school  election,  under 
section  9454  H.  S.  Missouri,  1929* 

Section  9341  K*  3.  Missouri,  1929,  amended  in  1933, 
Laws  of  1933,  page  331,  provides  for  the  Manner  in  which 
school  elections  shall  be  conducted  in  city,  town  and 
consolidated  schools.  It  appears  to  be  special  in  its 
nature  and  provides  a different  method  from  that  of  the 
state,  county,  primary  and  general  election. 

Section  10461  R*  S*  Missouri,  1929,  relates  to 
primary  elections  in  cities  of  over  400,000,  and  pro- 
vides for  challengers  and  watchers* 
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We  are  unable  to  locate  any  statute  which  In  anywi 
can  be  construed  to  permit  challengers  or  watchers  in 
the  polls  at  school  elections.  All  the  statutes  are 
referable.  In  so  far  as  challengers  and  watchers  are 
concerned,  to  general  and  primary  elections. 


Respectfully  submitted, 

APPROVED: 


OLLIVFR  W.  NOLEN 

J.  I . TAYLOR  Assistant  Attorney  General. 

(Acting)  Attorney  General 
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PROSECUTING/  ATTORNEY  PEES:  When  dismissal  is  at  cost  of  defen- 

dant such  fee  is  not  taxable  as  a 
/ part  of  the  cost. 


March  31,  1939. 


Honorable  Stephen  J.  Millet 
Prosecuting  Attorney 
Caldwell  County 
Kingston,  Missouri 


Dear  Mr.  Millet: 


We  desire  to  acknowledge  your  request  for  an 
opinion  on  larch  27,  1939,  which  is  as  follows: 


"Would  you  be  kind  enough  to  give 
me  an  opinion  of  your  office  as  to 
whether  or  not  the  office  of  Pro- 
secuting Attorney  is  entitled  to 
charge  and  collect  the  sum  of  $6.00 
in  criminal  cases  where  his  office 
has  filed  charges  or  a complaint 
and  later  wishes  to  dismiss  the 
same  at  the  cost  of  the  defendant? 

"The  section  11783  of  the  R.  S.  of 
Missouri  1929,  says  in  part,  — 

"for  his  services  in  all  actions  which 
it  is  or  shall  be  made  his  duty  by 
law  to  prosecute  or  defend,  five 
dollars" • 

"We  had  lots  of  cases  where  informa- 
tion is  filed  for  uttering  and  passing 
a worthless  check  where  the  payee  of 
the  check  would  rather  have  the  check 
paid  and  the  costs  paid  by  the  drawer 
of  the  check  with  the  suit  dismissed 
than  have  the  case  stand  for  trial. 

1 want  to  charge  and  collect  the  sum 
of  $5.00  in  such  cases  as  fees  due 
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this  office  from  the  defendant*  la 
that  right?  I Under a tend  that  the  atate 
can  only  becharged  for  convictions* 

"Your  opinion  of  this  matter  will  be 
appreclet  ed  and  I suggest  that  a copy 
be  sent  to  the  State  Auditor's  office 
for  their  reference  when  checking  our 
offices*" 


Section  11783  R*  S.  Mo*  1929  is,  in  part,  as  follows! 


"Prosecuting  Attorneys  shall  be  allow- 
ed fees  as  follows,  * * * for  the  con- 
viction of  every  defendant  in  the  cir- 
cuirt  court,  upon  indictment  or  infor- 
mation, or  before  a justice  of  the 
peace,  upon  information,  when  the 
punishment  assessed  by  the  court  or 
jury  or  justice  shall  be  fine  or  im- 
prisonment in  the  county  jail,  or  by 
both  such  fine  and  imprisonment,  five 
dollars)  * * # ■ 


The  question  of  a fee  of  a circuit  attorney  to  be 
taxed  as  cost,  in  a case  where  it  was  dismissed  at  the 
cost  of  the  defendant,  is  construed  in  State  vs*  For.o, 
52  Mo*  416,  417,  as  follows! 


■ * * * The  judgment  was  founded  upon 
an  agreement,  by  which  a conviction, 
fine  and  imprisonment  were  waived  if 
the  defendant  would  simply  pay  the 
costs*  It  1 8 true,  costs  naturally 
follow  and  are  incident  to  a judgment 
of  conviction,  but  here  we  see  there 
was  no  conviction  within  the  meaning 
of  the  law*  The  criminal  statutes 
fully  designate  what  is  intended  by 
a conviction*  It  is  clearly  where, 
by  a trial  or  confession  the  defendant 
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is  assesmd  to  pay  a line  or  be  im- 
prisoned, or  is  punished  by  both 
these  modes*  But  there  is  no  con- 
viction for  costs  only,  to  entitle 
the  Circuit  Attorney  to  his  fee* 

A case  similar  to  this  was  recent- 
ly passed  upon  at  the  February 
Term,  and  decided  in  accordance 
with  these  views*  (See  State,  ex 
rel*.  Wood  vs*  Ray  County  Court, 
ante  p.  27* ) 

"The  reasoning  in  the  case  of  the 
State  ex  rel*,  Hopkins  vs*  Buchanan 
County  Court,  (41  Mo.,  254)  is  not 
very  satisfactory  as  regards  a 
judgment  of  dismissal  with  costs 
by  agreement,  being  equivalent  to 
a conviction* 

"For  the  purposes  of  that  case  it 
may  be  conceded  to  be  correct,  as 
the  agreement  of  the  defendant 
fixed  his  liability  for  the  costs, 
but  for  the  costs  only  that  were 
taxed  and  authorized  by  law*  But 
in  the  present  case,  the  fee  of 
five  dollars  to  the  Circuit  Attor- 
ney was  not  authorized,  as  that 
officer  had  not  prosecuted  the 
indictment  to  a conviction,  which 
was  essentially  necessary  before 
an  allowance  could  be  made  to  him* 

"The  case  of'  the  State  vs*  Beard, 
(31  Mo*,  34)  decides  the  very 
point  here  presented  for  review, 
and  holds  that  where  the  prosecu- 
tion of  an  indictment  is  dismissed 
at  defendant's  costs,  a fee  for 
the  Circuit  Attorney  cannot  be 
properly  taxed  against  the  defen- 
dant • 11 


The  same  question  was  passed  on  by  the  Supreme 
Court  in  State  vs*  Clifford,  124  Mo.  492,  497,  in  the 
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following  language! 


"This  court  in  at  least  four  cases  has 
ruled  that  where  a prosecution  of  an 
indictment  is  dismissed  at  the  defen- 
dants costs  a fee  for  the  circuit 
attorney  can  not  be  properly  taxed 
either  against  a defendant,  the  state 
or  the  county.  State  v.  Beard,  31  Mo. 
34;  State  ex  rel.  v.  Thompson,  39  Mo. 
427;  State  v.  Foss,  52  Mo.  416;  State 
ex  rel.  v.  Hay  County  Court,  52  Mo. 

27.  And  the  principle  is  equally 
applicable  here.  In  the  one  case 
the  fee  is  allowed  only  for  a convic- 
tion. * * * M 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department 
that  when  a prosecution  of  an  indictment  or  information 
is  dismissed  at  the  defendant's  coat,  a fee  for  the  cir- 
cuit attorney  can  not  be  properly  taxed  against  either 
the  defendant,  state  or  county. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED* 


Tnrraf 

(Acting)  Attorney-General 
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SCHOOLS:  ' The  hoard  of  directors  of  consolidated 

TRANSPORTATION:  districts,  unless  authorized  by  vote  of 

CONSOLIDATED  DISTRICTS : the  electors  of  the  district,  may  not 

provide  for  transportation  of  pupils 
in  elementary  schools  except  where  the 
average  dally  attendance  -falls  below  ten. 


April  12,  1959 


Mr.  George  H.  Mil  lor 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Mi  souri 

Dear  Sir: 

Tills  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  official  opinion  on  the  following  question: 

"Will  you  please  send  me  an  opinion 
upon  the  following  question:  Does 
the  board  of  School  Directors  In  a 
consolidated  district  have  the 
authority  to  close  a rural  school 
and  transport  the  students  to  a 
central  location,  regardless  of  the 
average  daily  attendance,  without 
a vote  by  "he  residents  of  the  district?" 

The  sections  of  the  school  law  applicable  to  trans- 
portation of  children  are  as  follows:  Section  9354,  K.  G. 
Mo.  1929: 


FILED 


"The  question  of  transportation  of 
pupils  may  be  voted  upon  at  the 
special  meeting  above  provided  for, 
if  notice  Is  given  th.  t such  a vote 
will  be  taken*  If  trans  ortation  is 
not  provided  for  In  any  school  dis- 
trict formed  under  the  provisions  of 
sections  9351  to  9358,  inclusive,  it 
shall  then  ->e  the  duty  of  the  board 
of  directors  to  maintain  an  elementary 
school  within  three  and  one-half  miles 
by  the  nearest  traveled  roud  of  the 
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home  of  every  child  of  school  age 
within  said  school  district:  Pro- 
vided, transportation  of  pupils  or 
the  maintenance  of  elementary  schools 
within  three  miles  and  a half  of  each 
child  of  school  age  in  the  district 
shall  not  be  required  in  consolidated 
districts  now  or  hereafter  organized 
under  the  provisions  of  sections  9351 
to  9358,  inclusive,  whore  such  conso- 
lidation has  not  placed  said  children 
further  from  an  elementary  school  than 
they  were  prior  to  said  consolidation: 
Provided  further,  that  when  the  aver- 
age attendance  in  any  elementary  school 
for  any  month  falls  below  ten,  the 
school  board  shall  have  authority  to 
close  such  elementary  school  for  the 
remainder  of  the  term  and  provide  trans- 
portation for  the  pup' Is  of  such  ele- 
mentary school  to  some  other  elemen- 
tary school  or  schools  in  said  district. 
Such  transportation  shall  be  paid  for 
out  of  the  incidental  funds  of  the  dis- 
trict: Provided  further,  that  if  trans- 

portation is  not  provided  for,  any  con- 
solidated district  may,  by  a majority 
vote  at  any  annual  or  special  meeting, 
decide  to  have  all  the  seventh  and 
eighth  grade  work  done  at  the  central 
high  school  building,  provided  fifteen 
days'  notice  has  been  given  that  such 
vote  will  be  taken.  Such  seventh  and 
eighth  grade  work  at  the  central  hi$i 
school  may  be  discontinued  at  any  time 
by  a majority  vote  taken  at  any  annual 
or  special  meeting." 

Section  9197,  R.  S.  l-o.  1929,  provides: 

"Whenever  the  board  of  directors  of 
any  school  district  or  board  of  educa- 
tion of  a consolidated  district  shall 
deem  it  advisable,  or  when  they  shall 
be  requested  by  a petition  of  ten 
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taxpayers  of  such  district,  to  pro- 
vide for  the  free  transportation  to 
and  from  school,  at  the  expense  of 
the  district,  of  pupils  living  more 
than  one-half  mile  from  the  school- 
house,  for  the  whole  or  for  part  of 
the  school  year,  said  board  of 
directors  or  board  of  education  shall 
submit  to  the  qualified  voters  of  such 
school  district,  who  are  taxpayers  in 
such  district,  at  an  annual  meeting 
or  a special  m eting,  called  and  held 
for  that  purpose,  the  question  of  pro- 
viding such  transportation  for  the 
pupils  of  such  school  district*  Pro- 
vided, that  when  a special  meeting  is 
called  for  this  purpose,  a due  notice 
of  such  m eting  shall  be  given  as  pro- 
vided for  in  section  9228,  If  two- 
thirds  of  the  voters,  who  are  tax- 
payers, voting  at  such  election,  shall 
vote  in  favor  of  such  transportation 
of  pupils  of  said  school  district,  the 
board  of  directors  or  board  of  educa- 
tion shall  arrange  for  and  provide 
such  transportation.  The  board  of 
directors  or  board  of  education  shall 
have  authority  and  are  empowered  to 
make  all  needful  rules  and  regulations 
for  the  free  transportation  of  pupils 
herein  provided  for,  and  are  authorized 
to  and  shall  require  from  every  person, 
employed  for  that  purpose,  a reasonable 
bond  for  the  faithful  discharge  of  his 
duties,  as  prescribed  by  the  board. 

Said  board  of  directors  or  board  of 
education  shall  pay  by  warrant  ti  e 
expenses  of  such  transportation  out  of 
the  incidental  fund  of  the  district.” 


By  these  sections  it  will  be  seen  that  the  transpor- 
tation of  school  children  is  authorized  in  the  followin, 
cases : 


1.  When  authorized  bt  vote  of  the  tax- paying  real- 
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dents  of  the  district; 

2.  ’iYhen  the  average  daily  attendance  in  an  elementary 
school  falls  below  ten  the  school  board  has  authority  to 
close  such  elementary  school  and  transport  the  pupils  to 
some  other  school; 

3.  In  case  transportation  is  not  voted  and  author- 
ized as  provided  by  Section  9197,  supra,  then  by  a majority 
vote  the  seventh  and  eighth  grade  pupils  may  be  transported 
to  the  central  hi^-h  school  building  of  a consolidated  dis- 
trict. 


l/nder  Section  9554,  supra,  which  refers  to  consoli- 
dated school  districts,  if  transportation  is  not  authorized 
by  the  proper  vote  of  the  resident  taxpayers,  then  it  is 
mandatory  on  the  board  of  directors  to  maintain  an  elemen- 
tary school  within  three  and  one-half  miles  by  the  nearest 
tr  veled  road  of  the  home  of  every  child  in  the  district 
except  those  children  who  are  not  placed  farther  from  the 
elementary  school  by  reason  of  the  consolidation  of  the 
district.  In  State  ex  rel.  Miller  et  al.  v.  board  of  iidu- 
cation  of  Consolidated  School  District  'Jo.  1,  21  S.  tf.  (2d) 
645,  64^;,  in  speaking  of  the  duties  of  the  school  board 
towards  maintaining  schools,  the  court  said* 

"-M-  * * * * And  it  is  equally  well 
settled  that  a board  of  education 
cannot  be  required  to  conduct  school 
in  certain  locations  within  the  dis- 
trict unless  it  is  first  shown,  among 
other  things,  that  suitable  buildings 
in  which  to  conduct  said  schools  are 
at  said  locations  or  that  sufficient 
funds  have  been  provided  with  which 
the  board  can  construct  suitable  build- 
ings at  such  locations.  ******  " 

In  other  words,  before  the  board  can  be  required  to 
do  any  of  the  things  necessitating  the  expenditure  of  the 
district  funds,  such  funds  must  be  provided  by  taxation 
or  otherwise. 

On  the  question  of  the  authority  of  a school  board 
to  use  the  public  funds  for  transporting  children,  we  find 
the  rule  st  ted  in  Volume  56  C.  J.  page  852  at  Section  1038, 
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in  the  following  language: 

"In  the  absence  of  express  statutory 
authorization  to  transport  pupils  to 
and  from  district  schools,  no  such 
authority  can  be  implied  from  the 
duty  imposed  on  the  school  trustees 
to  secure  to  the  children  of  the  dis- 
trict the  right  and  opportunity  of 
equal  education  or  from  a statute  au- 
thorizing trustees  of  a consolidated 
school  district,  or  of  a discontinued 
. school,  to  use  school  funds  for  trans- 

portation, or  from  a statute  author- 
izing classification  of  school  dis- 
tricts into  elementary  and  high  school 
districts  but  providing  that  the  classifi-- 
cation  shall  not  be  so  made  as  to  deprive 
any  child  of  opportunity  to  attend  a school 
properly  classified  within  the  stipulated 
distance  of  his  home  unless  free  trans- 
portation for  such  child  shall  be  pro- 
vided, *******#***-fr" 

/nd  in  Volume  63  A.  L.  R. , page  414,  the  rule  on 
this  question  is  also  sta'  ed  in  the  following  language: 

"In  the  absence  of  express  statutory 
power,  a school  board  is  not  author- 
ized to  expend  money  for  the  carrying 
of  children  to  school.  •&****#" 

It  will  be  seen  that  before  the  board  is  authorized 
to  expend  any  public  funds  for  transportation  of  pupils 
that  they  rmaat  have  their  authority  from  the  statutes. 

lOHC-liSION. 

The  only  authority  that  we  are  able  to  find 
authorizing  the  school  board  to  close  an  elementary  school 
is  when  the  average  daily  attendance  of  such  school  for  a 
period  of  a month  falls  below  ten.  V.hen  the  board  closes 
the  school  under  such  circumstances,  then  the  school  will 
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remain  closed  for  the  remainder  of  the  term  and  the  board 
is  then  authorized  to  transport  the  children  to  some  other 
elementary  school  or  schools  in  the  district. 

Respectfully  submitted 


TY’  lS  W.  BURTON 

Assistant  Attorney  General 


App  OVKD: 


J.  E.-TaTEoT 

(>iCtin^)  Attorney  General 
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FERTILIZER  LAWS:  Agriculture  Experiment  Station  must 

label  or  tag  each  separete  parcel  of 
AGRICULTURE:  "Vigoro”  before  it  may  be  exposed 

for  sale. 


June  16th,  1939, 


Professor  M,  F,  Hiller, 
been  and  birector. 

College  of  Agriculture, 

Experiment  Station-Extention  Service, 
University  of  Missouri, 

Columbia,  Missouri, 


Dear  Sir: 


We  acknowledge  receipt  of  your  Inquiry 
which  reads  as  follows: 


"I  feel  that  it  is  necessary 
for  vis  to  have  a ruling  from  the 
Attorney  General  with  reference 
to  a certain  interpretation 
regarding  the  Fertiliser  Law, 
a copy  of  which  ‘I  an  enclosing. 
The  law  requires  that  each  bag 
or  package  shall  bear  a tag  or 
sticker  indicating  that  it  has 
been  registered, 

"The  case  in  question  has  to  do 
with  packages  such  as  the  one  I 
am  sending  you  under  separate 
cover  including  various  small 
packets  of  Vlgoro  fertiliser 
tablets  put  out  by  Swift  & Com- 
pany, The  law  might  be  inter- 
preted to  mean  that  each  one 
of  these  small  packets  should 
bear  a tag  or  sticker  or  that 
the  larger  package  only  should 
be  tagged,  lou  will  observe 
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that  the  Company  has  placed 
the  sticker  on  the  larger 
package • 

"Since  this  package  Is  really 
a sales  device  to  he  kept  on 
the  counter  of  the  merchant 
with  the  registration  sticker 
showing,  the  question  arises 
as  to  whether  or  not  this  one 
sticker  is  sufficient.  I 
might  say  that  this  has  some 
relation  to  the  plan  followed 
by  some  dealers  in  selling 
small  amounts  of  fertilizer 
for  yard  and  garden  purposes, 
as  is  sometimes  done. 

"In  this  case  the  bag  bears  the 
label  and  the  small  packages 
which  they  measure  out  are  of 
course  not  laleled.  It  would  be 
almost  impossible  to  administer 
a provision  which  would  require 
labeling  of  these  smaller  bags 
as  the  material  is  measured  out. 

However,  these  packets  of  Vigoro 
could  each  be  labeled  if  it  is 
your  opinion  that  the  law  would 
require  it." 

Section  12588,  Revised  Statutes  of  Missouri, 
1929,  provides* 

"Any  commercial  fertilizer  or 
material  to  be  used  as  a ferti- 
lizer, the  selling  price  of  which 
exceeds  five  dollars  per  ton, 
shall  have  stamped  or  affixed 
to  each  package  of  such  fertili- 
zer in  a conspicuous  place  on  the 
outside  thereof,  by  the  manufacturer, 
importer,  corporation,  company  or 
person  who  sells  or  causes  the  same 
to  be  sold,  offered  or  exposed  for 
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sale,  a plainly  printed  state- 
ment which  shall  certify  as 
follows: 

(1)  The  name,  brand  or 
trademark  under  which  the 
fertilizer  is  sold. 

(2)  The  name  or  address  of 
the  manufacturer  of  the  fer- 
tilizer. 

(3)  The  guaranteed  chemical 
composition  of  the  fertilizer 
in  the  following  terms:  (a) 

Per  centum  of  nitrogen:  (b) 
per  centum  of  available  phos- 
phoric acid,  and  in  the  case 
of  an  undis solved  animal  bone, 
the  per  centum  of  insoluble 
phosphoric  acid}  (c)  per  cen- 
tum of  potash  soluble  in  dis- 
tilled water.  In  case  the  com- 
position is  expressed  in  equivalent 
to  ammonia,  etc.,  in  addition 

to  the  above  it  shall  be  clear* 
ly  and  unequivocally  shown  that 
such  terms  are  used  merely  as 
equivalents  and  not  used  to 
represent  additional  plant 
food." 

Section  12589,  Revised  Statutes  of  Missouri, 
1929,  provides  that  before  such  commercial  fertilizer 
is  sold  or  offered  for  sale  in  Missouri,  the  person 
who  sells  or  causes  the  same  to  be  sold,  offered  or 
exposed,  shall  annually  register  with  your  department 
a statement  setting  forth  the  chemical,  dr  trademark 
under  which  it  is  sold  and  the  name  and  address  of  the 
manufacturer • 

Section  12591,  Revised  Statutes  of  Missouri, 
1929,  provides,  among  other  things,  the  following: 
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"Every  person,  corporation  or 
company  who  shall  sell,  offer 
or  expose  far  sale  In  this  state 
any  commercial  fertilizer,  the 
selling  price  of  which  exceeds 
five  dollars  per  ton,  shall 
stamp  or  affix  to  each  package 
of  such  fertilizer  in  a conspi- 
cuous place  on  the  outside 
thereof,  a plainly  printed  state- 
ment which  shall  recite  and  cer- 
tify In  effect  and  form  the 
matters  and  things  required  to 
be  set  forth  in  the  Registered 
statement  described  in  section 
12&89.  If  any  such  fertiliser 
Is  sold,  offered,  or  exposed 
for  sale  in  bulk,  such  printed 
statement  shall  accompany  every 
lot  and  parcel  sold,  offered  or 
exposed  for  sale.  Every  person, 
corporation  or  company  selling 
or  exposing  for  sale  such  ferti- 
lizer shall,  in  addition  to  said 
printed  statement,  attach  to  every 
package  or  quantity  of  such  ferti- 
liser sold  or  exposed  for  sale  in 
a conspicuous  place  on  the  out- 
side of  said  package  a label  or 
tag  furnished  by  said  experiment 
station  showing  such  brand  of  com- 
mercial fertilizer  has  been  regis- 
tered at  said  experiment  station 
for  that  year." 

You  forwarded  to  this  office  along  with  your 
request  an  exhibit  in  the  form  of  a paper  oarton  approxi- 
mately fourteen  (14)  Inches  long,  six  (6)  inches  wide  and 
four  (4)  Inches  high.  S*Id  carton  having  the  picture  of 
a girl  looking  at  a flower  and  having  the  name  in  large 
red  letters  "VIGORO",  the  name  "COMPLETE  PLANT  FOOD",  and 
immediately  under  that,  in  large  red  letters,  the  word 
"TABLETS".  In  the  right  hand  coiner  of  the  top  part  of 
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said  carton  the  price  of  ten  (10^)  cents  per  package 
of  twenty-f our • In  said  carton  is  enclosed  thirty 
smaller  cartons  which  completely  fill  the  larger  car- 
ton, said  smaller  cartons  each  being  approximately 
four  inches  long,  two  Inches  wide  and  something  like 
an  inch  thick,  Each  of  said  smaller  cartons  contain 
a quantity  of  tablets  and  reading  matter. 

On  the  outside  of  said  smaller  package  are  the 
words  "VIGORO"  "TAE  ETS"  and  other  advertisements, 
and  directions  how  to  use  the  same,  and  under  the 
latter  is  the  name  of  •SWIFT  lc  COMPANY  FERTILIZER 
WORKS,  a Livision  of  Swift  & Company,"  On  one  end  of 
each  of  said  small  packages  is  the  name  "VI00R0*  and 
the  following t 

"These  special  tablets  are  pro- 
ducts of  Swift  & Company,  makers 
of  Vigoro,  America’s  largest 
selling  plant  food  for  lawns  and 
gardens.  For  outside  use,  Vigoro 
is  available  in  si^es  ranging  from 
1 to  100  pounds.  Use  it  on  lawns, 
flowers,  trees,  shrubs  and  vege# 
tables •" 


On  the  other  side  of  each  of  said  small  packages 
is  JAlnted  the  word  "VIGORO,  complete  plant  food",  and 
the  following* 


"Vigoro  - 24  25-grain  tablets, 

Guaranteed  Anal' sis:  Nitrogen 
4,00>,  Available  Phosphoric  Acid 
12,00^,  Potash  KgO  (soluble  in 
water)  4.00^,  Manufactured  by 
Swift  & Company  Fertilizer  Yiorks, 

Div,  of  Swift  & company.  Calumet 
City,  111.)  Cleveland,  Qhift; 

National  Stook  Yards,  111,; 

Baltimore,  Kd," 

On  one  end  of  each  of  said  small  packages  is 
printed  the  words  "Vigoro,  Complete  Plant  Food,  A 
product  of  Swift  fr  Company,  contains  24  25-grain  tablets. 
On  the  other  end  if  each  of  said  smaller  packages  is  the 
following t 
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"This  package  was  taken  flom  an 
original  package,  which  met  all 
requirements  of  fertiliser  laws. 

Including  the  manufacturer fs  name, 
guarantee  and  payment  of  privi- 
lege tax." 

Each  of  said  smaller  cartons  has  stamped  or 
affixed  on  it  the  printed  statment  reciting  the 
name,  brand  or  trade  mark  of  the  fertilizer,  the  name 
and  address  of  the  manufacturer  thereof  and  the  chemical 
composition  of  the  fertilizer,  and  it  is  apparently 
In  conformity  with  Section  12588,  supra. 

It  is  evident  that  this  fertiliser  has  a 
selling  price  which  exceeds  five  dollars  per  ton  and, 
therefore,  comes  within  the  requirements  of  the  ferti- 
lizer law.  Your  inquiry  seems  to  be  directed  more  par- 
ticularly to  the  latter  part  of  said  Section  12501, supra. 
That  section  provides  that  If  the  fertilizer  is  offered 
for  sale  In  bulk,  such  printed  statement  shall  aocompany 
each  lot  and  parcel  offered  for  sale.  But  this  last 
mentioned  provision  apparently  does  not  affect  your 
Inquiry  because  the  fertilizer  you  inquire  about  does 
not  appear  to  be  offered  for  sale  In  bulk,  but  Is  offered 
for  sale  in  each  of  these  small  cartons. 

Said  Section  12591,  supra,  next  provides  that 
every  person,  ete.,  selling  or  exposin.  for  sale 

"«•***  such  fertilizer  shall, 
in  addition  to  said  printed 
statement,  attach  to  every  pack- 
age or  quantity  of  such  fertili- 
zer sold  or  exposed  for  sale  in 
a conspicuous  place  on  the  out- 
side of  said  package  a label  or 
tag  furnished  by  said  experiment 
station  showing  such  brand  of  com- 
mercial fSrtilizerhas  been  regis- 
tered at  said  experiment  station 
for  that  year." 
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It  is  noted  the  last  quoted  part  of  said 
section  contemplates  that  the  printed  etatement 
hereinabove  set  forth  on  each  of  the  individual 
small  packages  shall  be  shown  thereon  and  in  ad- 
dition to  the  same,  there  shall  be  placed  "in  a 
conspicuous  place  on  the  outside  of  said  packages 
a label  or  tag  furnished  by  said  experiment 
station  showing  such  brand  of  commercial  ferti- 
lizer has  been  registered  at  said  experiment 
station  for  that  year." 

If  the  last  quoted  provision  of  Section 
12591,  supra,  applies  to  the  small  cartons,  then 
the  fact  that  each  small  carton  has  printed  there- 
on the  fol lowing t 

"This  package  was  taken  from  an 
original  package,  which  met  all 
requirements  of  fertilizer  laws, 
including  the  manufacturer's 
name,  guarantee,  and  payment  of 
privilege  tax," 

is  not  a compliance  with  said  statute. 

Each  of  said  small  c artons  must  have  "a 
label  or  tag  furnished  by  said  experiment  station." 
The  last  above  referred  to  matter  does  not  appear 
to  be  furnished  by  the  experiment  station  but  Is 
merely  printed  on  each  of  said  small  cartons  and 
apparently  done  by  the  person  preparing  the  small 
carton  and  the  contents  thereof. 

Section  12591,  supra,  contempl.  tea  that 
more  than  that  shall  be  done,  and  that  a label  or 
tag  furnished  by  the  experiment  station  showing 
that  such  brand  of  commercial  fertilizer  has  been 
registered  at  the  experiment  station  for  that  year, 
shall  be  attached  to  each  of  the  smaller  cartons 
above  mentioned. 


APPROVED* 


Very  truly  yours. 


J.  L.  TAILOR  DRAKE  WATSON 

(Acting)  Attorney  General  Assistant  Attorney  General. 
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attorneys  unaer  house  Bill  wo. 
480. 
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Mr.  Forrest  Kittendorf 
2671  Carson  Road 
Overland,  Missouri 


FILED 


Dear  Sir: 


Wo  are  in  receipt  of  your  request 
for  an  opinion  as  to  the  effect  of  Section 
8a  of  S.C.S.H.B.  480,  found  at  page  682  of 
the  Laws  of  Missouri,  1939,  and  which  reads  as 
follows: 


"The  collector  of  revenue  shall 
employ  an  attorney  to  represent 
him  in  his  official  capacity  and 
he  shall  represent  the  collector 
in  all  legal  proceedings  institu- 
ted by  the  collector  for  the  col- 
lection of  delinquent  taxes.  Said 
attorney  shall  receive  an  annual 
salary,  payable  monthly,  of  not  to 
exceed  $3600.00  per  year,  as  may  te 
fixed  bj  the  County  Court.  The 
salary  paid  to  said  attorney  shall  be 
in  full  of  all  Services  rendered  the 
said  collector  and  in  lieu  of  any 
fees,  commissions  and  charges  fixed 
by  law  in  enforcing  the  payment  and 
collection  of  delinquent  back  taxes 
on  real  estate,  The  sheriff  shall  be 
entitled  to  employ  an  attorney  to 
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represent  him  In  his  official 
capacity,  which  said  employment 
shall  be  approved  by  the  county 
court.  Said  attorney  shall  re- 
ceive an  annual  salary  of  not  to 
exceed  $2000.00  per  year,  as  may 
be  fixed  by  the  county  court,  which 
salary  shall  be  in  full  for  all 
services  rendered  the  sheriff  and 
in  lieu  of  any  fees,  commissions 
and  charges  fixed  by  law." 


In  your  conversation  you  mentioned  that 
there  was  a contract  in  existence  between  the 
collector  of  your  county  and  certain  attorneys 
for  the  purpose  of  collecting  delinquent  taxes 
and  which  contract  fixed  the  compensation  of  the 
attorneys.  You  suggest  that  such  a contract 
might  be  abrogated  or  impaired  b.  the  enactment 
of  the  section  above  quoted. 

In  State  ax  rel.  McKittrick  v.  Bair,  63 
S • W.  (2d)  64,  the  status  of  a contract  existing 
between  the  collector  and  an  attorney  selected  by 
him  for  prosecuting  delinquent  tax  suits  was  fully 
discussed  in  t e following  language,  1.  c.  66 t 


"The  attorney’s  fees  are  provided 
for  by  section  9962  of  the  Revised 
Statutes  of  1929  (Mo.  St.  Ann.  Sec. 
9952),  which,  after  providing  that 
the  collector  shall  proceed  to  en- 
force the  payment  of  delinquent 
taxes  charged  on  any  lot  or  tract, 
by  suit  to  enforce  the  lien  thereon, 
further  provides  in  substance  th-t 
for  such  purpose  the  collector  shall 
have  power,  with  the  approval  of  the 
county  court,  to  employ  such  attor- 
neys as  he  may  deem  necessary,  who 
shall  receive  as  fees  such  sum,  not 
to  exceed  10  per  cent,  of  the  taxes 
actually  collected  and  paid  into  the 
treasury  and  an  additional  Siam,  not 
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to  exceed  £>3  for  each  suit  In- 
stituted for  the  collection  of 
such  taxes;  which  said  sum  sliall 
be  taxed  as  costs  in  the  suit  and 
collected  as  other  coats,  and  no 
attorney  shall  receive  any  fee  or 
compensation  for  such  services 
except  as  in  this  section  provided* 

From  the  statute  itself  it  is  ob- 
vious that  the  attorney's  right  to 
fees  does  not  accrue  pari  passu 
with  the  rendering  of  each  act  of 
service  in  a given  case,  but  accrues 
as  a whole  after  collection  made  or 
judgment  rendered.  12  C.  J.  973; 

Coles  v.  Madison  County,  Breese  (1 
111#)  loc • cit.  157,  12  am.  Dec. 161. 

«nd,  contrary  to  an  argument  pressed, 
the  Legislature  having  fixed  one 
definite  and  certain  code  of  payment, 
no  other  is  permissible,  and  there 
can  be  no  §ppllcation  of  the  doctrine 
of  quantum  meruit.  Greene  County  v. 

Lydy,  263  iio.  77,  172  3.  >V.  376,  Ann. 

Cua.  1917C,  274. 

"The  contract  entered  into  between  the 
collector  and  his  attorney,  and  approved 
by  the  county  court,  imposes  no  liability 
upon  either  the  state,  county,  or  the 
collector.  It  only  fixes  the  status  of 
the  attorney  as  to  his  right  to  compen- 
sation and  the  amount  thereof  when  in 
the  tax  suit  the  liability  therefor 
becomes  fixed  upon  the  taxpayer's  pro- 
perty by  the  final  Judgment  In  the  case. 
Butler  v.  Sullivan  County,  103  ko.  loc. 
cit.G38,  18  S.  Vi.  JLI42.  «nci,  as  stated 
in  State  ex  rel.  Kemper  v«  Smith,  13  ko. 
app.  421,  423,  'It  is  clear,  then,  that 
unless  the  proceeding  result  In  collect- 
ing a sum  of  money  belonging  to  the  pub- 
lic revenue,  neither  the  collector  nor 


Mr.  Forrest  Mittendorf 


(4) 


October  20,  1939 


hie  attorneys  can  claim  any  costs 
In  the  cause* • ^he  same  rule  neces- 
sarily applies  to  the  other  Inter- 
veners, who  as  public  officers  have 
no  contractual  right  as  to  their 
terms  of  office  or  their  compensa- 
tion or  any  vested  right  in  either, 
the  same  being  subject  to  legisl  tive 
control*  State  er:  rel.  Attorney- 
General  v*  Davis,  44  !/o*  129;  Givens 
v.  Daviess  County,  107  Mo*  loc*  cit. 
608,  17  S.  Vi  * 998;  State  ex  inf*  Crow, 
Attorney-General,  v.  Fvans,  166  Ko* 

347  , 66  S.  355 1 Gregory  v,  Kansas 

City,  244  V.o»  523,  149  S.  . 466. 

The  fees  of  the  collector  and  bis 
attorney  and  of  the  interveners  are 
subordinate  to  the  general  legisla- 
tive power  to  impose,  increase, 
diminish,  or  remit  penalties  for  tRx 
delinquencies;  th<at  no  vested  ri,  ht 
of  any  of  them  is  impaired  b„  the 
remission*" 


The  foregoing  discussion  concerns  Section 
9952,  K*  S*  Missouri,  1929,  which  was  amended  by 
Laws  of  Missouri,  1933,  at  page  465*  However,  the 
amendment  was  held  to  be  invalid  In  the  case  of 
State  ex  rel*  ? arbe  v.  Bader,  78  S.  *•  (2d)  8b 5, 
so  that  any  contract  now  in  existence  is  under  the 
authority  of  the  statutes  of  Missouri,  1929. 

House  Bill  No.  480,  of  which  Section  8a 
above  quoted  is  a part,  provides  in  general  for 
salary  of  the  warious  county  officials  in  counties 
of  200,000  to  400,000  inhabitants*  So  far  as  these 
salaries  a le  concerned,  they  do  not  become  effect- 
ive until  the  beginning  of  the  succeeding  terms  of 
the  various  officials  or  their  successors*  In 
Section  8a  it  is  apparent  that  so  far  as  the  attor- 
neys to  be  appointed  by  the  collector  and  sheriff 
are  concerned,  the  salaries  set  out  therein  became 
effective  when  the  act  becomes  a law*  It  is  set  out 
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therein  that  the  salary  ia  to  be  In  full  of 
all  services  rendered  and  In  lieu  of  any  fees, 
conanlssions  and  charges  fixed  by  law  enforcing 
the  collection  of  taxes. 

In  Section  9a  of  House  Bill  No.  480,  found 
at  page  685,  Laws  of  Missouri,  1939,  all  acts,  or 
parts  of  acts  Inconsistent  with  any  provision  of 
the  bill  are  repealed.  Furthermore,  at  page  878, 
Laws  of  Missouri,  1959,  under  House  Bill  Ho.  677, 
Section  9952  is  expressly  repealed  so  that  there 
Is  no  other  provision  than  that  found  in  Section  8a 
for  the  employment  of  attorneys  to  collect  delin- 
quent taxes.  It  Is  not  to  be  assumed  that  the 
Legislature  Intended  that  collectors  be  left  without 
a method  to  collect  taxes. 

An  opinion  as  to  the  effective  dates  of  all 
bills  passed  by  the  1939  Legislature  Is  being  pre- 
pared by  this  department,  and  upon  completion  a 
copy  will  be  sent  you. 


CONCLUSION. 


It  is  our  opinion,  therefore,  that  Section 
8a,  found  in  Laws  of  Missouri,  1939,  at  page  682,  In 
regard  to  the  appointment  of  attorneys  by  the  collec- 
tor and  sheriff  in  counties  of  200,000  to.  400,000 
population,  which  provides  the  salary  for  such  attor- 
neys, is  effective  immediately  upon  the  act  becoming 
a law. 


Respectfully  submitted. 


AP.  ROVED 


W.  J.  HlltKE 

(Acting)  Attorney  General 


ROBERT  L.  HYDER 

Assistant  Attorney  General 
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SHERIFF'S  FgES:  Amount  entitled  for  services  under  .Sections 

11789  and  11791,  R.  S.  Mo.  1929.  
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/ 


/ 


Mr.  John  W.  Mitchell 
Assistant  Prosecuting  Attorney 
St.  Joseph,  Missouri 


syf 


Dear  Mr.  Mitchell: 


We  wish  to  acknowledge  your  recent  letters 
wherein  you  state  as  follows: 

"section  1184b  fixes  the  salary  of 
the  sheriff  of  this  County  at  ^3600. 
a year.  Sections  11847  and  11848 
provide  for  the  salaries  of  deputies 
and  assistants.  The  latter  section 
contains  this  language: 

"’No  compensation  shall  be 
allowed  or  paid  to  said  sheriff, 
his  deputies  or  assistants  except 
that  and  to  those  herein  ex- 
pressly provided  for,  and  no 
amount  shall  be  charged  to  the 
county  or  drawn  out  of  the  county 
treasury  for  services  of  any 
deputy  or  assistant  of  said 
sheriff  that  shall  not  be  the 
exact  amount  due  said  deputy  or 
assistant. ’ 

"section  11850  repeals  all  statutory 
provisions  outside  of  article  4 
allowing  any  fee  or  compensation 
to  the  sheriff  to  be  paid  out  of 
the  County  Treasury,  and  further 
provides  that  all  fees  to  said 
oheriff  ’by  the  terms  of  any  con- 
tract or  any  such  statutory  provisions 
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outside  of  this  article , due  or 
receivable  from  any  source,  are, 
upon  the  taking  effect  of  this 
article,  hereby  transferred  to  the 
County,  and  shall  be  paid  into  the 
County  Treasury. * 

"section  11851  makes  It  the  duty  of 
the  Sheriff  to  charge  on  behalf 
of  this  Cour.ty  every  fee  that  accrues 
in  his  office  and  to  receive  the 
same,  together  with  the  fees  taxed 
in  his  office. 

"section  11852  requires  the  bheriff 
at  the  end  of  each  month  to  pay  over 
to  the  County  Treasurer  all  moneys 
collected  by  him  for  fees,  and  to 
make  a verified  report  of  the  same 
to  the  County  Auditor. 

"Cacti on  11789  covers  the  fees  to  be 
charged  by  the  sheriff  in  civil  cases, 
and  11791  covers  the  fees  to  be 
charged  by  the  sheriff  in  criminal 
cases. 

"In  section  11791  provision  is  also 
made  for  payment  for  the  services 
of  the  Sheriff  in  taking  convicts 
to  the  penitentiary,  and  in  that 
section  there  is  specified  the 
amount  to  be  paid  to  the  sheriff  and 
to  such  guards  as  he  may  take  along 
with  him,  together  with  mileage  and 
the  expenses  of  each  convict  while 
being  taken  to  the  penitentiary. 

"I  should  like  to  have  your  opinion 
as  to  whether  or  not  the  sheriff 
of  this  County  is  entitled  to  retain 
for  h'mself  any  part  of  the  fees 
which  are  specified  by  the  foregoing 
sections  in  either  criminal  or  civil 
cases. 
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"I  should  also  like  to  have  your 
opinion  as  to  whether  the  sheriff 
may  retain  for  hir.self  all  or  any 
part  of  the  money  payable  to  the 
sheriff  under  the  provisions  of 
section  11791  for  services  in  tak- 
ing convicts  from  this  County  to 
the  penitentiary, 

"in  connection  with  the  foregoing 
questions  will  say  that  1 have  been 
unable  to  find  any  specific  statutory 
provision  for  the  payment  of  the 
necessary  expenses  of  the  sheriff  in 
discharging  the  duties  of  his  office 
in  both  civil  and  criminal  matters. 

In  the  absence  of  such  provision  it 
would  seem  to  follow  that  the  County 
court  by  necessary  implication  would 
have  the  power  to  pay  out  of  the 
general  revenue  of  the  County  the 
actual  expenses  of  the  Sheriff  in 
the  performance  of  his  various 
official  duties  in  both  civil  and 
criminal  matters," 


"supplementing  my  letter  to  you 
which  was  mailed  Just  a few  hours 
ago  and  dated  November  28th,  will 
say  that  the  last  two  paragraphs  of 
that  letter  were  not  intended  to 
refer  to  the  boarding  of  prisoners 
or  to  the  maintenance  and  operation 
of  the  jail.  There  are  statutory 
provisions  covering  those  matters  of 
course," 


I 

article  4,  section  1184b,  Revised  statutes  of 
Missouri,  1929,  provides  that  sheriffs  of  all  counties  con- 
taining a city  of  75, OCX)  inhabitants  and  less  than  200,000 
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Inhabitants,  shall  receive  a salary  of  thirty-six  hundred 
dollars  per  year* 

"From  and  after  the  passage  of 
this  article  and  until  the  first 
day  of  January,  1921,  the  sheriff 
of  all  cou  ties  In  this  state  which 
now  contain  or  may  hereafter  con- 
tain a city  of  76,000  inhabitants 
and  less  than  200,000  inhabitants, 
shall  receive  five  thousand  dollars 
per  annum  as  his  salary,  to  be 
paid  in  monthly  installments  on 
the  first  day  of  each  month,  and 
after  the  first  day  of  January, 

1921,  the  sheriff  of  all  such 
counties  shall  receive  a salary 
of  only  thirty-six  hundred  dollars 
per  annum,  said  salary  to  be  paid 
in  monthly  installments  pn  the 
first  day  of  each  month,  ’ 

-action  11850,  h,  S,  ho.  1929,  provides  that  all 
statutory  provisions,  outside  of  article  4,  allowing  any  fee 
or  compensation  to  the  sheriff  to  be  paid  out  of  the  county 
treasury,  are  repealed: 

"All  statutory  provisions,  outside 
of  this  article,  allows rur  any  fee 
or  compensation  to  the  before  men- 
tioned officer  to  be  paid  out  of 
the  county  treasury  of  any  such 
county,  are,  upon  the  taking  effect 
of  this  article,  hereby  repealed, 
and  all  fees  to  said  officer  by 
terms  of  any  contract  or  any  such 
statutory  provisions  outside  of 
this  article,  due  or  receivable 
from  any  source,  are,  upon  the 
taking  effect  of  this  article, 
hereby  transferred  to  the  county, 
and  shall  be  paid  into  the  cou:  ty 
treasury," 
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The  question  Is  asked  - Whether  the  sheriff  is 
entitled  to  retain  for  himself  any  part  of  the  fees  which 
are  specified  by  oections  11789  and  11791,  K,  d,  Lo.  1929* 

There  is  a well-known  rule  of  statutory  con- 
struction that  a statute  is  not  open  to  construction  where 
*he  language  is  plain  and  unambiguous.  He  ay  v,  Blnira  Coal 
Company,  34  5.  W,  (2d)  1015,  225  Mo,  ^pp*  212, 

It  is  apparent  from  reading  section  11850,  supra, 
that  it  was  Intended  that  the  compensation  of  the  sheriff 
be  fixed  on  a definite  yearly  basis  and  that  all  fees  "due 
or  receivable  from  any  source,  are,  « * * hereby  trans- 
ferred to  the  county,  and  shall  be  paid  into  the  county 
treasury," 

From  the  foregoing  we  are  of  the  opinion  that 
fees  allowed  sheriffs  for  services  in  civil  cases  by 
section  11789  R,  3,  Mo,  1929,  and  fc^es  allowed  sheriffs 
for  services  in  criminal  cases  by  section  11791,  R,  3,  ko, 
1929,  cannot  be  retained  by  the  sheriff  of  Buchanan  County 
but  must  be  paid  into  the  county  treasury. 


II 

\ e now  take  up  your  third  question  - Whether  the 
sheriff  Is  entitled  to  expenses  payable  out  of  the  general 
revenue  of  the  county  in  the  performance  of  his  official 
duties  in  both  civil  and  criminal  matters, 

e must  first  determine  whether  the  term  "expenses" 
is  included  within  the  meaning  of  the  terms  "fees"  and 
"compensation"  as  used  in  section  11850,  supra. 

In  the  case  of  Harlan  County  v,  Blair,  49  v>.  ¥.'• 

(2d)  (Ry. ) 1028,  1,  c.  1029,  the  court  distinguished  between 
the  meaning  of  "fees"  and  "expenses"  thus: 

"expenses  Incurred  in  performing 
services  is  distinct  and  separate 
from  fees  allowed  for  rendering 
such  services.  Fees  to  an  officer 
are  a recompense  for  his  services. 


1. 
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while  expenses  allowed  him  are  de- 
signed to  indemnify  or  reimburse 
him  for  funds  expended  in  performing 
his  duties*" 

And  in  the  case  of  otate  v.  Thomason,  221  W. 
491,  1*  c.  494,  "expenses"  are  distinguished  from  "compensa- 
tion" thus: 

"That  the  expenses  of  public  officers 
incurred  in  the  performance  of  their 
official  duties  are  distinct  from  and 
not  Included  in  the  compensation 
allowed  t.em,  unless  authoritatively 
so  declared,  is  well  established 

upon  reason  and  authority  ***«*." 

> • 

It  is  thus  evident  that  the  term  "expenses"  does 
not  fall  within  the  meaning  of  the  terms  "fees"  and  "compen- 
sation." 

However,  before  a sheriff  may  be  entitled  to  re- 
imbursement for  expenses  necessarily  made  in  the  performance 
of  his  official  duties,  there  must  be  a statute  providing 
for  reimbursement  of  expenses* 

67  Corpus  Juris,  Section  1186,  page  1124,  states 

that, 

"A  sheriff  or  constable  is  entitled 
to  reimbursement  for  disbursements 
necessarily  made  or  expenses  nec- 
essarily incurred  by  him  in  the  per- 
formance of  his  official  duties. 

Then,  and  only  when,  there  is  a 
statute  providing  for  reimbursement 
and  the  expenses  of  disbursements  in 
question  are  within  it*" 

'-'■e  are,  therefore,  of  the  opinion  that,  absent 
statutory  authority,  the  sheriff  of  Buchanan  County  is  not 
entitled  to  expenses  in  the  performance  of  his  duties  in 
civil  or  criminal  matters* 
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III 

Your  second  question  ie  whether  the  sheriff  may 
retain  for  himself  any  part  of  the  money  payable  to  him 
under  the  provisions  of  Section  11791,  R.  S.  Mo.  1929, 
for  services  in  taking  convicts  from  the  county  to  the 
penitentiary. 

■eetion  11791,  supra,  provides  in  part  as 

follows: 


* * For  the  services  of  taking 
convicts  to  the  penitentiary,  the 
sheriff  * * * shall  receive  the  sum 
of  three  dollars  per  day  for  the 
tin*  actually  and  necossarlly 
employee  in  traveling  to  and  from 
the  penitentiary,  * * * and  the 
sheriff  * * * shall  receive  five 
cents  per  mile  for  the  distance 
necessarily  traveled  in  going  to 
and  returning  from  the  penitentiary, 
the  time  and  distance  to  be  esti- 
mated by  the  most  usually  traveled 
route  from  the  place  of  the  de- 
parture to  the  penitentiary;  the  aum 
of  five  cents  per  mile  for  each  mile 
traveled,  while  being  takBn  to  the 
penitentiary,  shall  be  allowed  to  the 
sheriff  to  cover  s.11  expenses  of 
each  convict  while  being  taken  to 
the  penitentiary;  **•**■**•***.■ 

From  the  foregoing  we  are  of  the  opinion  that  the 
sheriff  would  not  be  entitled  to  the  sum  of  three  dollars 
per  day  for  taking  convicts  to  the  penitentiary. 

We  are  enclosing  a copy  of  an  opinion  rendered 
by  this  Department  to  the  Honorable  Forrest  mlth  under  date 
of  December  14,  1956,  wherein  we  held  that  the  five  cents 
per  mile  received  by  the  sheriff  for  services  for  taking 
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convicts  to  the  penitentiary  and  returning  therefrom  is 
an  accountable  fee,  but  that  the  five  cents  per  mile 
allowed  the  sheriff  to  cover  all  expenses  of  each  con- 
vict, while  being  taken  to  the  penitentiary,  is  not  an 
accountable  fee. 


Respectfully  submitted. 


itiiX  >.-ji  .oiSitaAU 

assistant  *ttorney-(Jenoral 


AlrROVMD: 


".t™ 

(Acting)  Attorney-General 


fc  :EG 

En  c. 


GAMBLING 


Prosecution  for  punch  hoards  brought  under  Section  4290 
R.  S.  Mo.  1929. 


February  24,  1939 


Mr.  Vincent  S.  Moody 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 


Dear  Mr.  Moody: 


We  acknowledge  your  request  l'or  an  opinion,  as 
follows : 


"Would  you  he  so  kind  as  to  render  your 
opinion  on  the  following  question: 

Are  punch  boards  covered  by  Section 
4287,  Revised  Statutes  Mo.  1929,  or 
by  any  other  Section,  and  if  so, 
what  type  of  punch  board;  that  is, 
are  punch  boards  that  give  ‘some- 
thing every  time’  prohibited  by  the 
laws  of  Missouri 7 

An  early  opinion  of  this  will  be  greatly 
appreciated  by  me." 


In  the  case  of  State  vs.  Turlington  204  S.  W.  821,  200 
Mo.  App.  192,  the  defendant  was  charged  by  information  of 
the  prosecuting  attorney  with  violating  Section  4753,  R.  S. 
1909  (now  Section  4290  R.  S.  Mo.  1929)  by  permitting  a punch 
board,  alleged  to  be  a gambling  device,  to  be  used  or  opera- 
ted in  his  store  building. 

Section  4290,  supra,  provides: 


"hvery  person  who  shall  permit  any 
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gaming  table,  bank  or  device  to  be 
set  up  or  ueed  for  the  purpose  of 
gaming  in  any  house,  building,  shed, 
booth,  shelter,  lot  or  other  premises 
to  him  belonging  or  by  him  occupied, 
or  by  »hich  he  h ath  at  the  time  the 
possession  or  control,  shall,  on  con- 
viction, be  adjudged  guilty  of  a mis- 
demeanor and  punished  by  imprisonment 
in  the  county  Jail  or  workhouse  for 
not  more  than  one  year  nor  less  than 
thirty  days,  ir  by  fine  not  exceeding 
five  hundred  dollars  or  less  than 
fifty  dollars,” 


The  point  was  made  by  the  appellant  irt  the  above  case 
that  the  manner  in  which  he  conducted  the  punch  board  was 
no  offense  under  the  law.  The  court  said  that  the  evidence 
showed : 


"The  evidence  shows  that  the  punch 
board  was  a board  in  which  there  were 
a great  many  holes.  In  each  of  these 
holes  was  a small  strip  of  paper  con- 
taining a number.  These  holes  were 
covered,  but  the  cover  was  so  designed 
as  to  indicate  exactly  the  location  of 
each  hole.  The  prises  were  knives  and 
post  cards.  The  knives  ranged  in  value 
from  50  cents  to  $1,50,  and  the  post 
cards  were  worth  3 cents  each,  A small 
wooden  pin  was  used  to  punch  the  cover- 
ing of  the  hole.  Five  cents  a punch 
was  charged,  and  the  number  on  the 
slip  of  paper  in  the  hole  punched  in- 
dicated whether  a post  card  or  a knife 
was  the  reward,  and,  if  a knife,  it 
indicated  what  knife.  There  were  no 
blanks . The  purchaser  of  a punch  got 
a post  card  or  a knife.  When  the  board 
was  first  set  up  a * punch*  was  sold 
for  5 cents;  but,  being  advised  that 
there  might  be  less  taint  of  a gamble 
or  game  of  chance  if  the  post  card  was 
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sold  in  advance,  this  method  was  adopted. 
The  post  card  was  sold  for  5 cents,  and 
the  purchaser  was  then  entitled  to  a 
punch.  If  he  got  a knife,  he  was  a post 
card  ahead,  as  compared  with  original 
system.  The  defendant  would  buy  back 
for  three  cents  the  post  card  If  the 
purchaser  desired  to  sell  It,  The  de- 
fendant testified  that  the  post  card 
cost  3 cents,  and  that  he  bought  back 
a number  of  them.  So  In  any  event  the 
defendant  was  2 cents  ahead  If  the  pur- 
chaser who  got  a post  card  did  or  did 
not  sell  it  back.  The  slips  of  paper 
in  the  holes  calling  for  post  cards  were 
far  in  excess  of  those  calling  for  knives 
so  that  when  the  entire  board  was  punched 
there  was  a margin  of  gain  In  favor  of 
the  defendant," 


And  In  holding  that  such  was  a gambling  device,  said 


"Clearly  we  think  such  board  falls  within 
the  class  of  gambling  devices,  The  In- 
centive prompting  any  one  to  take  a punch 
was  the  chance  of  getting  something  of 
more  value  than  the  cost  of  the  chance. 

The  amount  of  the  winner's  gain  or  loser's 
loss  would  make  no  difference.  If  the 
chance  to  win  more  than  was  Invested  was 
present.  It  Is,  this  chance  to  get  some- 
thing of  more  value  than  the  ammitit  In- 
vested that  characterises  the  devTce  as 
a gambling  one,  bad  the  ^ost  card  which 
was  always  drawn,  except  when  a prise  of 
more  value  was  drawn,  been  In  fact  of  the 
value  of  five  c ents,  so  that  the:  e would 
have  been  no  chance  for  the  customer  or 
patron  to  lose,  this  would  not  purge  the 
enterprise  of  its  chance  c haracterlstlcs, 
because  the  chance  to  win  more  than  In- 
vested yet  r emained.  This  is  clearly  the 
law  as  written  In  Moberly  v.  Deskin,  169 
Mo,  App,  672,  156  S,  W,  842,  from  which 
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we  quote: 

'The  chief  element  of  gambling  ie 
the  chance  or  uncertainty  of  the 
hazard.  It  is  not  essential  that 
one  of  the  party  to  the  wager  stands 
to  lose.  The  chance  taken  by  the 
player  may  be  in  winning  at  all  on 
the  throw,  or  in  the  amount  to  be 
won  or  lost,  and  the  transaction 
snould  be  denounced  as  gaming  when- 
ever the  playex*  hazards  nis  money  on 
the  chance  that  he  may  receive  in 
return  money  or  property  of  greater 
value  than  that  he  hazards.  If  he 
is  offered  the  uncertain  chance  of 
getting  something  for  nothing,  the 
offer  is  a wager,  since  the  operator 
offers  to  bet  that  the  player  will 
lose  and  in  accepting  the  chance 
the  player  bets  that  he  will  win. 

Such  offer,  therefore,  is  a direct 
appeal  to  the  gambling  instinct,  which, 
it  is  said,  possesses  every  man  in  some 
degree,  and  it  is  the  temptation  to 
gratify  the  instinct  that  all  penal 
laws  aimed  at  gambling  are  designed 
to  suppress,'" 


Hie  court  in  passing  on  the  sufficiency  of  the  informa 
tion  under  Section  47S3,  supra,  said: 


"The  sufficiency  of  the  information  is 
challenged.  Omitting  formal  parts,  the 
information  is  as  follows : 

’That  J,  A,  Turlington  * * * aid 
unlawfully  penult  a certain  gambling 
device  called  a punch  board,  designed 
and  used  for  the  purpose  of  playing 
gameB  of  chance  f or  money  and  property, 
to  be  used  for  the  purpose  of  gambling 
in  a certain  building  there  situate, 
and  under  the  control  of  him,  the  said 
J,  A,  Turlington, ' etc,  ******* 
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"The  information  charges  the  offense 
in  the  language  of  the  statute,  and 
follows  approved  forms  and  precedents, 
and,  we  think,  is  sufficient.  State 
v.  Wade,  supra;  State  v.  Leaver  et  al., 
171  Mo,  App.  371,  167  3.  W.  821;  State 
v,  Lowell,  83  Mo,  App,  198;  Kelly* s 
Crim.  Iaw  & Pr,  (2d  Ed,)  Sec,  953," 


From  the  foregoing,  we  are  of  the  opinion  that  punch 
boards  are  covered  by  Section  (4763  R,  S,  1909)  4290  R,  S, 
Mo.  1929. 

You  inquire  udiether  punch  boards  are  covered  by  Section 
4287  R.  S,  Mo.  1929,  as  follows: 


"hvery  person  who  shall  set  up  or 
keep  any  table  or  gaming  uevice  com- 
monly called  a B C,  faro  bank,  E 0, 
roulette,  equality,  keno,  slot  machine, 
stand  or  device  of  whatever  pattern, 
kind  or  make,  or  however  w orked,  opera- 
ted or  manipulated,  or  any  kind  of 
gambling  table  or  gambling  device 
adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chance 
for  money  or  property  and  shall  induce, 
entice  or  permit  any  person  to  bet 
or  play  at  or  upon  any  such  gaming 
table  or  gambling  device,  or  at  cr 
upon  any  g ame  played  or  by  means  of  such 
table  or  gambling  device  or  on  the  side 
or  against  the  keeper  thereof,  shall, 
on  conviction,  be  adjudged  guilty  of 
a felony,  and  shall  be  punished  by 
imprisonment  in  the  penitentiary  for 
a term  of  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment 
in  the  county  Jail  for  a term  not  less 
than  six  nor  more  than  twelve  months." 


In  the  Turlington  case,  supra,  it  was  contended  by 
appellant  that  the  information  drawn  under  Section  4753,  supra. 
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did  not  suf ficiently  advise  the  defendant  of  the  offense 
in  that  it  did  not  describe  the  gaming  characteristics  of 
the  alleged  gambling  device,  citing  State  vs.  Wade,  267 
Mo.  249,  183  S.  W*  598  to  sup  ort  hie  contention.  The 
information  challenged  in  the  Wade  case  was  under  Section 
4750  li.  S.  Mo.  1909,  now  Section  4287  H.  S.  Mo.  1929, 
supra.  The  court  saldi 


"The  Information  there  challenged  was 
under  section  4750,  where  a number  of 
specific  gaming  devices  are  named, 
followed  by  a general  denouncement  of 
any  gaming  device  of  whatever  kind  or 
pattern.  The  information  there  was  for 
an  offense  falling  within  the  general 
provisions  of  the  statute,  and  was 
charged  in  language  similar  to  that  in 
the  information  in  the  case  at  bar.  The 
information  there  was  held  insufficient 
because  there  was  no  allegation  bringing 
it  within  the  class  of  the  enumerated 
devices.  . ullowing  the  well-known  rule 
of  ejusuem  generis,  it  was  held  in  the 
•mde  case  cnat  an  information  charging 
an  offense  embraced  within  the  general 
provisions  of  section  4750  must  contain 
sufficient  averments  to  show  that  the 
offense  charged  is  within  the  class  of 
offenses  specifically  named,  further- 
more , it  is  pointed  out  in  the  7ade 
case  that  an  information  containing  the 
aveiments  there  challenged  would  be 
sufficient  under  section  4753,  known,  with 
reference  to  gaming  devices,  as  the  mis- 
demeanor section." 


It  being  doubtful  whether  punch  boards  would  fall  within 
the  class  of  offenses  specifically  named  In  .Section  4287,  supra, 
we  are  of  the  opinion  that  prosecution  for  permitting  punch 
boards  to  be  operated  should  be  brou  ht  under  Section  4290 
h.  S.  Mo.  1929. 

You  ask  what  type  of  punch  boards  are  prohibited,  and 
If  they  Include  punch  boards  that  give  "something  every  time"? 
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In  the  Turlington  case,  supra,  the  court  said: 


"It  is  this  chance  to  get  something  of 
more  value  than  the  amount  invested 
that  characterizes  the  device  as  a 
gambling  one." 


The  test  is  not  whether  a person  gets  "something  every 
time",  but  whether  there  is  a chance  of  getting  something 
of  more  value  than  the  amount  invested.  If  the  latter,  we 
are  of  the  opinion  that  the  punch  board  is  a gambling  device 
and  is  prohibited  under  Section  4290  R.  S.  Mo.  1929,  supra. 


Respectfully  submitted. 


MAX  XASSERi.IAH 

assistant  Attorney  General 


Ax'  ROVEn: 


v1;.  

(Acting)  Attorney  General 
MWiRT 
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STATE  HIGHWAY  HATROLi  Meaning  of  "resident  tax  paying  citizen." 


March  23 , 1939 


Captain  R.  E.  Moore 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


✓ 


b 


Dear  Sir* 


We  have  your  request  for  an  opinion  as  to  the 
meaning  of  Section  6 (Laws  1931,  page  232)  of  the  State 
Highway  Patrol  Act  prohibiting  the  appointment  of  any 
person  to  be  a member  of  the  State  Highway  Patrol,  who 
has  not  been  "a  resident  taxpaying  c itisen  of  the  State 
for  a period  of  three  years  previous  to  nis  appoint- 
ment." A perron  is  said  to  be  a "resident"  when  ne 
lives,  maintains  a home,  or  has  a domicile  in  the  State. 

In  substance,  it  means  an  inhabitant.  State  ex  rel  vs. 
Bunce,  173  S.  W.  101,  187  Mo.  App.  607. 

The  word  "taxpayer"  is  defined  as  "a  person  owning 
property  in  the  state  subject  to  taxation,  and  on  which 
he  regularly  pays  taxes."  State  vs.  Clements  264  S.  W. 

984,  986,  306  Mo.  297;  State  ex  inf.  vs.  Menengall  270 
S.  W.  101,  103,  307  Mo.  447. 

"Resident  taxpayer"  is  synonymous  with  the  term 
"qualified  property  tax  paying  voter",  which  means  a 
taxpayer  who  is  a resident  of  the  state  for  a fixed  period 
of  time.  Baugh  vs.  Little  282  Pac.  469,  461,  140  Okla. 

206. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  term  "resident  tax  paying  cltlxen  of  the  state  for  a 
period  of  three  years"  means  that  the  person  shall  have 
had  a domicile  in  the  state,  and  shall  have  had  property 
which  was  subject  to  taxation,  and  which  was  duly  assessed, 
and  on  idiich  such  person  shall  have  actually  paid  taxes 
for  a period  of  three  years.  A person  who  does  not  meet 
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these  requirements  Is  Ineligible  to  be  appointed  to  any 
position  in  the  Missouri  State  highway  Patrol. 


respectfully  submitted. 


FRANKLIN  I..  RFAGAN 

Assistant  Attorney  General 


AP.  ROVED* 


rr  m:  taylor 

(Acting)  Attorney  General 
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LOTTERIES:  use  of  photographs  to  aeleot  winner 


June  2,  1939 


hr.  Vincent  S.  Moody 
Prosecuting  Attorney 
Macon,  Missouri 

Dear  Sir: 


We  have  your  request  of  May  31st  for  an  opinion, 
which  request  is  as  follows: 

"A  local  theatre  has  Installed  a 
car.era,  which  takes  each  patron*  s 
picture  as  ha  or  she  enters  the 
theatre.  The  roll  of  film  is  ex- 
tracted each  night  and  sent  to  the 
State  of  Illinois  to  be  developed. 

After  tiie  film  is  developed  in  Ill- 
inois, one  picture  is  chosen  by  the 
photographer  in  Illinois  and  this 
one  picture  is  sent  back  to  Miss- 
ouri. j ach  Tuesday  night,  this 
picture  that  has  been  chosen  in 
Illinois  is  shown  on  the  screen 
here  in  Macon  and  if  the  person 
is  there  to  identify  himself,  he 
receives  Twenty-five  Dollars.  If 
the  person  is  not  there,  no  one 
receives  the  money  and  the  next 
week  it  is  Thirty-five  Dollars. " 

A lottery  is  any  scheme  or  device  whereby  anything 
of  value  is,  for  a consideration,  allotted  by  chance.  State 
v.  imerson,  318  Mo.  633,  1 S.  W.  (2d)  109,  111;  State  v. 
Becker,  248  Mo.  56,  154  S.  ti.  769. 


It  is  therefore  apparent  that  the  payment  of  an 
admission  price  for  attending  the  theatre  constitutes  a 
consideration.  The  prise  in  this  case  is  conceded  to  be 
a Twenty-five  (^25. 00)  Dollar  cash  award. 

The  only  remaining  question  is:  Does  this  scheme 
possess  the  elements  of  chance T The  development  of  the 
pictures  in  Illinois,  a state  different  from  that  in  which 
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they  were  taken,  does  not  materially  one  way  or  the  other 
affect  the  element  of  chance.  What  is  material  and  ie 
deoiaive  in  this  case  is  that  someone  in  Illinois  arbitrarily 
selects  a picture  of  the  person  who  is  to  receive  the  prise. 

In  People  v,  Rehn,  57  Pao,  (2d)  238,  contestants  in  California 
were  asked  to  select  the  best  and  most  appropriate  title  for 
cartoons  in  California,  The  judges  who  passed  upon  the  best 
and  most  appropriate  titles  were  in  New  York,  The  distance 
between  the  judges  and  the  contestants  is  immaterial.  The 
California  Court  held  that  case  to  be  a lottery.  In  the 
recent  "Famous  Names"  contest,  put  on  by  the  St,  Louis  Globe 
Democrat,  State  ex  inf.  Attorney  General  v.  Globe  Democrat 
Publishing  Company,  341  Mo,  862,  110  S.  W.  (2d)  705,  113  A.L.R. 
1104,  the  Court  had  before  it  a contest  in  which  the  contestants 
in  St,  Louis  and  the  greater  St,  Louis  area  were  required  to 
select  the  best  or  most  appropriate  title  to  cartoons.  A 
committee  in  New  York  were  to  determine  the  best  or  most 
appropriate  names  for  each  of  the  cartoons,  and  the  contestants 
were  to  be  bound  by  the  answers  selected  in  New  York.  The 
Court  held  the  contest  to  be  a lottery  because  it  involved  the 
elements  of  prise,  consideration  and  chance. 

The  word  "lottery"  must  be  construed  in  its  popular 
sense  with  the  view  of  remedying  the  mischief  Intended  to  be 
prevented  and  to  suppress  all  evasions  for  the  continuance 
of  the  misohief.  People  v,  MoPhee,  139  Mich,  687,  103  N.  W. 

174)  69  L.  R.  A.  505.  State  v.  kumford,  73  Mo.  647,  650. 

State  vs,  Wersebe,  181  Atl.  299,  301. 

The  word  la  generic)  no  sooner  is  it  defined-  by  a 
court  than  ingenuity  evolves  seme  soheme  within  the  mischief 
discussed  but  not  quite  within  the  letter  of  the  definition 
given.  People  v.  McPhee,  139  Mich.  687)  103  N.  W.  174) 

69  L.  R.  A.  505,  State  v. . ulark,  33  N.  H.  329.  This  is  made 
apparent  from  an  examination  of  a large  number  of  oases  in 
which  various  methods  of  distributing  money  or  goods  by  chance 
are  examined  and  discussed. 

No  one  in  Missouri  has  any  way  in  which  to  find  out 
whose  picture  is  to  be  selected  in  Illinois. 

The  Supreme  Court  of  the  United  States  in  Dillingham 
v.  MoLaughlin,  68  L.  Ed.  742,  1.  c.  747,  said! 

"What  a man  does  not  know  and  cannot 
find  out  is  chance  as  to  him,  and  is 
recognized  as  chanoe  by  the  law.” 
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The  selection  of  the  photograph  in  Illinois  was 
left  in  the  uncontrolled  discretion  of  a judge  or  judges 
in  Illinois, 

Commenting  upon  this  phase  of  lotteries,  we  find 
the  following  statement  in  45  Harvard  Law  Review,  page  1212 t 

"It  is  somewhat  ^uprising  to  find 
a fairly  large  number  of  decisions 
Involving  the  award  of  prizes  in 
the  uncontrolled  discretion  of  a 
judge!  All  oi1,  then  agree  that  the 
contest  is  a lottery,”  (Italics 
ours, ) 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the 
award  of  prises  by  the  use  of  photographs,  as  herein  set  out, 
constitutes  a lottery  in  violation  of  Section  3314,  R,  S. 

Mo,  1929,  State  v,  MoEwan,  120  S.  W,  (2d)  1098. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 

APPROVED* 


TTirrmai 

(Acting)  Attorney  General 
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TAXATION  AND  REVENUE: 
COUNTY  BUDGET  LAW: 
REFUNDING  OF  TAXES: 


Taxes  unlawfully  collected  should  he 
refunded  out  of  Class  5 under  the 
County  Budget  Act . 


December  19,  1939 

Y 

J 


Honorable  Vincent  S.  Moody 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Dear  Sir: 


filed! 


This  Is  In  reply  to  yours  of  recent  date  where- 
in you  sub  it  the  following  statement  of  facts  and 
questions: 


"In  1937,  a certain  farm  was  ad- 
vertised and  sold  for  delinquent 
taxes.  Prior  to  this,  notice 
had  been  given  to  the  county  col- 
lector by  the  own  r of  said  farm 
that  the  farm  was  in  bankruptcy 
under  the  Frazier- Lerapke  Act;  and 
therefore,  the  collector  had  no 
right  to  sell  this  farm.  The 
purchaser  of  said  farm  paid  the 
money  and  it  was  distributed  to 
the  various  taxing  bodies  according 
to  law.  In  1939,  the  purchaser  of 
said  land  applied  to  our  present 
county  collector  for  a deed  to  said 
premises.  The  collector  refused 
to  give  the  purchaser  a deed  basing 
his  right  to  do  so  upon  Section  9958 
A,  Laws  of  Missouri,  1933,  at  page 
441.  The  purchaser  of  the  land  who 
had  paid  his  money  into  the  county 
then  applied  to  the  County  Court 
for  a refund  of  the  purchase  price 
plus  interest.  The  county  court  is 
willing  to  refund  tne  purchase  price. 

"Under  the  above  state  of  facts. 
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will  you  please  render  me  an  opinion 
upon  the  following  two  questions* 

"1-Under  the  budget  law,  upon  which 
fund  should  a warrant  refunding  the 
purchase  price  be  drawn? 

"2-If  they  are  authorised  to  pay, 
hould  they  pay  Interest  on  the 
amount  refunded?" 

I think  an  answer  to  your  question  will  depend 
entirely  upon  what  the  statutes  provide  In  connection 
with  taxation  and  county  budget  law. 

It  seems  that  your  collector  has  refused  to 
deliver  a deed  to  a party  who  purchased  lands  which  he 
had  offered  for  sale  for  taxes  because  the  sale  was 
invalid.  Section  9958a,  Laws  of  Missouri,  1933,  at 
page  441,  provides  as  follows: 

"Whenever  the  county  collector  shall 
discover,  prior  to  the  conveyance 
of  any  lands  sold  for  taxes,  that 
the  sale  was  for  any  cause  whatever, 
invalid,  he  shall  not  convey  such 
lands)  but  the  purchase  money  and 
the  interest  thereon  shall  be  re- 
funded out  of  the  county  treasury 
to  the  purchaser,  his  representatives 
or  assigns,  on  the  order  of  the 
county  court.  Such  invalid  sale 
shall  suspend  for  the  period  inter- 
vening between  the  date  of  t e sale 
and  the  discovery  of  its  invalidity 
the  running  of  the  statute  of  limitations. 

In  such  cases  the  county  collector  shall 
make  an  entry  opposite  to  suoh  tracts 
or  lots  in  the  record  of  certificates 
of  purchase  issued  or  redemption  record 
that  the  same  was  erroneously  sold, 
and  the  cause  of  invalidity,  and  such 
entry  shall  be  prima  facie  evidence 
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of  fact  therein  stated.  He  shall 
notify  the  county  clerk  of  such 
action,  whose  duty  it  shall  be  to 
make  a like  entry  upon  his  sale 
record." 

It  will  be  noted  by  this  seotion  that  the  law- 
makers intended  that  in  cases  where  a party  had  purchased 
lands  at  sales  under  the  Jones-Ihuiger  Act  and  the  col- 
lector could  not  execute  and  deliver  a deed  on  account 
of  the  sale  being  invalid,  that  the  purchase  money, 
together  with  Interest  thereon,  should  be  refunded  out 
of  the  county  treasury  to  such  purchaser. 

Then  the  ne  t question  which  confronts  us  is, 
granting  that  the  money  is  to  be  refunded  out  of  the 
county  treasury,  from  whet  class  would  this  refund  be 
taken.  In  1933  our  lawmakers  enacted  a bill  known  as 
the  County  cudget  Act.  linaer  this  law  an  attempt  was 
made  to  classify  all  claims  against  the  county  and  re- 
quire that  they  be  paid  in  the  order  of  their  classlf- 
cation.  The  act  to  which  we  refer  is  Laws  of  Missouri, 
1933  at  page  340.  This  act  has  been  before  the  courts 
on  a number  of  occasions  and  without  an  exception  the 
courts  have  held  that  the  counties  are  bound  by  the 
act  and  must  follow  its  provisions. 

On  the  question  of  the  classification  of 
expenditures,  we  find  that  by  Section  2 of  the  Act, 
page  341,  it  is  provided  as  follows j 

"The  court  shall  classify  proposed 
expenditures  in  the  following  order. 

"Class  It  The  county  court  shall 
8e t aside  and  apportion  a sufficient 
sum  to  care  for  insane  pauper  patients 
in  state  hospitals.  Class  1 shall  be 
the  first  obligation  against  the 
county  and  shall  have  priority  of  pay- 
ment over  all  other  classes. 
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” Class  2t  Next  the  county  oourt  shall 
set  aside  a sum  sufficient  to  pay  the 
coat  of  elections  and  the  coat  of  hold- 
ing circuit  court  in  the  county  whore 
such  expense  is  made  chargeable  by  law 
against  the  county  except  where  such 
expense  is  provided  for  in  some  other 
classification  by  this  act.  This  shall 
constitute  the  second  obligation  of 
the  county  and  all  proper  claims  com- 
in<_  under  this  class  shall  have  priority 
of  payment  over  all  except  class  1. 

"In  estimating  the  amount  required  in 
class  2 the  county  court  shall  set  aside 
and  apportion  in  the  budget  a stun  not 
less  for  even  ye  rs  than  the  sum  actually 
expended  in  the  last  even  numbered  year 
and  for  odd  years  an  amount  not  less 
than  the  amount  that  was  actually  ex- 
pended during  the  last  preceding  odd 
numi  a red  year. 

"Class  3t  The  county  coi  rt  shall  next 
set  aside  and  apportion  the  amount 
required,  if  any,  for  the  upkeep, 
repair  or  replacement  of  bridges  on 
other  than  state  highways  (and  not  in 
any  special  road  district)  which  shall 
constitute  the  third  obligation  of  the 
county. 

"Class  4t  The  county  court  shall  next 
set  aside  the  amount  required  to  pay  the 
salaries  of  all  county  officers  wh^re 
the  same  is  by  law  made  payable  out 
of  tne  ordinary  revenue  of  the  county, 
together  with  the  estimated  amount 
necessary  for  the  conduct  of  the  offices 
of  such  officers.  Including  stamps, 
stationery,  blanks  and  other  office 
supplies  as  are  authorised  by  law. 

Only  supplies  for  current  office  use 
and  of  an  expendible  nature  shall  be 
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included  in  this  class.  Furniture, 
office  machl  es  and  equipment  of 
whatever  kind  shall  be  listed  under 
class  six. 

"Class  5i  The  county  court  shall 
next  set  aside  a fund  for  the  con- 
tingent and  emergency  expense  of 
the  county,  which  shall  in  no  case 
be  more  than  one-fifth  of  the  antic- 
ipated revenue.  From  this  class 
the  county  oourt  may  pay  contingent 
and  incidental  exp  nses  and  expense 
of  paupers  not  otherwise  classified. 

No  payment  shall  be  allowed  from  the 
funds  in  this  class  for  any  personal 
service,  (whether  salary,  fees,  wages 
or  any  other  emoluments  of  any  kind 
whatever)  estimated  for  in  preceding 
classes. 

"Class  6 i After  having  provided  for 
the  five  classes  of  expenses  hereto- 
fore specified,  the  county  court  may 
expend  any  bdanoe  for  any  lawful  pur- 
pose. Provided  however,  that  the 
county  court  shall  not  incur  any 
expense  under  class  six  unless  there 
is  actually  on  hand  in  cash  funds  suf- 
ficient to  pay  all  claims  provided 
for  in  preceding  classes  together 
with  any  expense  incurred  unc.er 
class  six.  Provided,  that  if  there 
be  outstanding  warrants  constituting 
legal  obligations  such  warrants  shall 
first  be  paid  before  any  expenditure 
is  authorized  under  class  6." 

By  a reference  to  the  foregoing  section  on 
expenditures,  we  think  that  the  refund  authorized  by 
said  Section  9968a,  Laws  of  Missourir  1933r  page  441, 
could  only  be  paid  out  of  Class  5.  This  claim  would 
be  in  the  nature  of  contingent  or  an  emergency  claim. 
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CON  L'uSIO?  . 


From  the  foregoing  it  is  the  opinion  of  this 
department  that  where  a party  purchases  lands  which 
the  county  collector  has  offered  for  sale  for  delinquent 
tax  8 and  has  paid  money  therefor  to  the  collector,  that 
where  the  collector  Is  unable  to  deliver  a valid  deed, 
then  It  Is  the  duty  of  the  county  court  to  order  a war- 
rant drawn  on  the  county  treasury  repaying  to  such  pur- 
chaser the  amount  that  he  has  paid  the  collector  for 
the  lands  together  with  interest  thereon  at  the  legal 
rate. 


We  are  further  of  the  opinion  that  this  claim 
for  refund  and  interest  should  be  classed  as  a fifth 
class  demand  against  the  county  and  paid  out  of  that 
class. 


Respectfully  submit  ed 


TYPE  W.  UPTON 

Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 
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CRIMINAL  COSTS:  Payment  of  an  Insufficient  check 

after  five  days  is  not  a defense 
to  the  action* 


April  3,  1939 


Hon.  L.  I.  Morris 
Prosecuting  Attorney 
LaFayette  County 
Lexington,  Missouri 

Dear  Dir: 


We  are  in  receipt  of  your  request  for  an 
opinion,  under  date  of  I arch  2Sth,  1939,  which  reads 
as  follows: 


MIt  is  respectfully  requested  that 
you r office  supply  me  with  an  opinion 
upon  this  set  of  facts: 

"On  December  1st,  1937  an  inform- 
ation was  filed  under  Section  4305 
Revised  Statutes  of  Missouri,  1929, 
on  a worthless  check  given  by  *A.  C.'. 

"Before  a hearing  on  this  case  ’A.C.r 
files  a petition  In  bankruptcy  in 
the  U.  S.  Federal  Court.  »M*,  com- 
plaining witness  in  the  criminal 
action  stated  that  he  had  filed  tne 
claim  with  the  district  court  for 
the  full  amount  of  tne  check  and 
the  cause  was  continued  until  the 
subsequent  date.  August  1,  1933, 

•A.  C.’  declared  a bankruptcy. 

Matters  in  his  petition  were  disposed 
of  and  his  assets  failed  to  pay  in 
full  upon  this  check. 

" *M, ' because  of  this  failure  to  re- 
ceive full  payment  insists  upon  crim- 
. inal  prosecution  upon  the  original 
action. 
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"It  is  requested  that  your  ox flee 
supply  me  with  an  opinion  stating  wnetner 
the  original  criminal  action  can  be  pros- 
ecuted under  Section  4035  Missouri  Revised 
Statutes  1929,  in  the  view  of  decisions 
rendered  in  State  vs.  Taylor,  73  S W 378. w 


Section  4305,  R.  S.  Missouri,  1929,  reads  as 

follows I 


"Any  person  who,  to  procure  any  ar- 
ticle or  thing  of  value,  or  for  the  pay- 
ment of  any  past  due  debt  or  other  obli- 
gation of  whatsoever  form  or  nature, 
or  who,  for  any  other  purpose  shall  make 
or  draw  or  utter  or  deliver,  with  intent 
to  defraud  any  check,  draft  or  order,  for 
the  payment  of  money,  upon  any  bank  or 
other  depository,  knowing  at  the  time  of 
such  making,  drawing,  uttering  or  deliver- 
ing, that  the  maker,  or  drawer,  has  not 
sufficient  funds  in,  or  credit  with,  such 
bank  or  other  depository,  for  the  payment 
of  such  check,  draft,  or  order,  in  full, 
upon  its  presentation,  shall  be  guilty 
of  misdemeanor,  and  punishable  by  imprison*- 
ment  for  not  more  than  one  year,  or  a fine 
of  not  more  than  one  thousand  dollars,  or 
by  both  fine  and  imprisonment." 


This  section  is  the  lessor  charge  of  section  4304, 

R.  S.  Missouri,  1929,  as  amended  by  the  laws  of 
1931,  page  200. 

Section  4304,  R.  S.  Missouri,  1929,  is 
a felony,  and  applies  to  the  drawing  of  checks  on 
a bank  where  t he  drawer  has  no  account,  while  section 
4305,  R.  Missouri,  1929,  is  a misdemeanor  and  ap- 
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plies  to  the  drawing  of  a check  in  which  the  drawer 
has  an  account  but  insufficient  to  cower  the  full 
amount  of  the  check. 

The  gist  of  the  crime  under  section  4305, 
supra,  is  the  drawing  of  the  check  and  the  crime  is 
committed  at  the  time  that  the  check  is  written  and 
delivered.  The  fact  that  the  check, after  a five 
days  notice  had  been  given,  was  paid  would  not  be 
a defense  on  the  prosecution.  It  was  so  held  in  the 
case  of  State  v,  Loesch,  180  S.  W*  875,  1.  c.  879, 
par.  10,  where  the  court  said: 

"One  of  the  prosecuting  witnesses 
was  asked  on  cross-examination  if  the 
defendant  had  not  attempted  to  settle 
with  him  after  the  deal  had  been  con- 
summated through  which  the  defendant 
obtained  the  property.  This  character 
of  examination  and  kindred  questions 
following  same  were  not  permitted  to 
be  answered  by  the  t rial  court,  on  the 
ground  that,  if  the  testimony  were  ad- 
mitted, it  would  be  proof  simply  to 
show  self-serving  acts  or  declarations, 
and  hence  no  defense.  The  crime  of  ob- 
taining property  with  the  Intent  to 
cheat  and  defraud,  which  is  the  gist  of 
this  action,  having  been  proved,  testi- 
mony to  show  that  the  defendant  had  made 
restitution  would  not  have  bean  admis- 
sible. State  v.  Cooper,  85  Mo,  256. 

Much  less,  then,  is  testimony  to  be  ad- 
mitted which  only  tends  to  show  that 
defendant  would  have  reimbursed  the 
parties  If  It  had  been  possible.  This 
testimony.  If  admitted,  instead  of  being 
a circumstance  In  defendant’s  favor, 
would  tend  to  show  that  he  knew  he  had 
gotten  the  property  of  the  prosecuting 
witnesses  for  nothing,  and,  cognizant 
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of  this  fact,  evinced  a willingness, 
when  confronted  with  the  charge,  to 
reimburse  them.  The  trial  court  there- 
fore did  not  err  in  the  exclusion  of 
this  character  of  testimony." 

As  mentioned  in  your  request  the  case  of 
State  v.  Taylor,  73  S.  W.  (2d)  378,  only  holds  that 
a check  post  dated  com;  s under  section  4305,  4306, 
R.  S.  Missouri,  1929. 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  if  the  information 
which  was  filed  on  December  1st,  1937,  and  was  not 
dismissed,  a trial  could  be  had  upon  the  lnformati  tan , 
even  though  part  of  payment  had  been  made  upon  the 
check  under  the  bankruptcy  proceeding,  as  described 
in  your  request.  The  statute  of  limitations  would 
be  one  year  upon  this  action,  for  the  reason  that 
it  is  a misdemeanor  and  a new  information  could  not 
be  filed  upon  the  charge. 


APPROVED: 


Respectfully  submitted. 


J."  E.  "TXYLOT 

(Acting)  Attorney  General 


W.  J.  bURKE 

Assistant  Attorney  General 
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TAXATIONS 

COUNTY  CLERK  AND 
EXTENTION  OP  TAXES: 


• V * A 


County  Clerk  should  Bxtend 
taxes  separate  for  each  bond 
issue. 


c 


npril  3rd,  1939 

Y 


Hon*  ' L . x.  x.  orris. 
Prosecuting  Attorney, 
Lafayette  County, 
Lexington,  ! Is sour i. 


Dear  Sir: 


This  Is  in  reply  to  yours  of  recent  date 
requesting  an  opinion  on  the  fallowing  statements 
of  facts  and  request  which  are  as  follows: 


"STATU  ENTS  Of  FACT  " 


"On  august  30,  1938,  an  election 
was  held  in  Lafayette  County,  lo. 
for  the  purpose  of  authorizing 
the  incurring  of  indebtedness  by 
Lafayette  County,  Ko.  in  the  sum 
of  20,000.00  and  the  Issuance  of 
bonds  for  the  purpose  of  building 
a court  house  (In  reality  this 
was  an  addition  to  the  already 
existing  court  house  building). 

A proposition  to  authorize  Incur- 
ring indebtedness  for  Lafayette 
County,  No.  In  the  sum  of  v33,000.00 
and  the  issuance  of  bonds  for  the 
purpose  of  building  a Jail  in 
Lafayette  County,  Lo.  was  duly 
held  and  both  propositions  carried 
and  the  county  authorized  to  levy 
and  collect  tax  in  addition  to  the 
other  taxes  provided  by  law. 


Hon*  L*  I.  Lorris 


2 


April  5,  1959 


These  funds  were  matched  by  the 
U*  S*  Federal  Government  under  a 
grant  duly  authorized  by  law  and 
originally  two  project  numbers 
were  assigned,  however,  at  a sub- 
sequent date  only  one  project  was 
used  by  the  government  for  the 
purpose  of  the  administration, 
payment  and  supervision  of  these 
buildings • 

A contract  was  let  under  the  pro- 
per bids  and  bids  were  submitted 
under  a single  project  number. 

OPINION  REQUESTED!  Question  as 
to  whether  under  this  set  of  cir- 
cumstances two  columns  or  separate 
columns  should  be  shown  upon  the 
tax  books  of  Lafayette  County  or 
should  one  column  suf  Ice  for  carry- 
ing this  Item  of  bonds* 

Should  this  record  (sample  page 
of  the  county  record  accompanies 
this  letter)  show  the  two  separate 
bond  items  or  should  one  single 
column  suffice." 


From  your  statement  of  facts  and  inclosure. 

It  appears  that  your  County  Court  has  been  authorised 
to  issue  bonds  In  the  amount  of  (20,000.00  for  the 
court  house  and  (35,000.0©  for  the  jail.  It  also 
appears  that  the  Federal  Government  has  matched  these 
funds  on  this  work  which  was  started  as  two  projects, 
but  were  later  consolidated  Into  one  for  the  purpose 
of  the  administration  payment  and  supervision  of  the 
work.  . 
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We  do  not  think  your  question  would  be 
affected  by  the  fact  that  these  projects  were 
consolidated.  It  would  depend  on  whether  the 
monies  which  you  have  expended  for  this  work  have 
been  derived  from  two  different  bond  issues. 

From  your  inclosure  we  also  find  that  the 
election  authorized  the  issuance  of  two  sets  of 
bonds,  one  for  the  courthouse  and  one  for  the  jail. 
The  issuance  of  these  bonds  is  authorized  by 
Section  2905,  R.  S,  Vo»,  1929,  by  which  It  appears 
that  bonds  issued  for  both  might  have  been  cons  out- 
dated, but  since  in  you r case  they  are  separate, 
they  will  have  to  be  treated  separately. 

For  the  purpose  of  paying  the  Interests, 
costs  and  premiums  on  these  bonds.  Section  2917, 

R.  S.  Io.,  1929,  requires  the  State  Auditor  to 
perform  certain  duties  which  are  aet  forth  which 
are  as  follows: 


"The  State  Auditor  shall,  annually, 
on  or  about  the  first  day  of  July, 
certify  to  the  several  county  courts, 
city  councils,  boards  of  aldermen, 
boards  of  trustees,  school  boards, 
boards  of  supervisors  or  boards  of 
commissioners,  the  amount  required 
during  the  next  fiscal  year  to  pay 
maturing  interert  coupons,  together 
with  ordinary  costs  to  the  state  of 
collection  and  disbursement  of  the 
same,  which  amount  shall  thereupon 
be  levied  as  a special  tax  upon  all 
property  In  such  county,  city,  vil- 
lage, township,  school  district, 
special  or  conation  road  district, 
drainage  district  or  levee  district, 
and  shall  to  collected  with  the 
state  revenue  and  paid  over  to  the 
treasurer  of  the  county,  city,  vil- 
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lage,  township,  school  district, 
drainage  district  or  levee  dist- 
rict, apecial  or  common  road 
district,  having  issued  such  out- 
standing registered  bonds,  which 
shall  be  deposited  by  such  treas- 
uerto  the  credit  of  his  respective 
county,  city,  village,  township, 
school  district,  drainage  district, 
special  or  common  road  district,  or 
levee  district,  in  the  bank  or  banks 
at  which  the  sane  are  made  payable; 
provided,  that  this  special  tax  may 
be  paid  in  coupons,  registered  under 
this  article,  overdue  or  maturing 
during  the  current  fiscal  year." 


By  this  section  the  Auditor  is  required 
to  certify  the  amount  which  will  be  required  to 
meet  the  demands  of  each  bond  issue,  and  it  is  on 
this  section  that  the  County  Court  fixes  the 
rate  of  levy  necessary  to  pay  the  same. 

Section  9876,  Laws  of  Missouri,  1933, 
pa  e 421,  provides  in  part  as  follows : 


"As  soon  as  the  Assessor's  book 
shall  be  corrected  aid  adjusted,  the 
Clerk  of  the  Copnty  Court,  except 
in  St*  Louis  City,  shall,  within 
ninety  days  thereafter,  extend  the 
taxes  therein  in  proper  columns  pre- 
pared for  such  extentions,  which 
book,  with  the  taxes  so  extended 
therein,  shall  be  authenticated  by 
the  seal  of  the  Court  as  the  Tax  book 
for  the  use  of  the  Collector;*  * * n 
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From  the  foregoing  It  will  be  seen  that 
It  was  the  Intention  of  the  Lawmakers  that  the 
tax  levy  for  each  bond  issue  should  be  made  and 
carried  separately  on  the  tax  books* 


CONCLUSION 


From  the  foregoing  if  the  monies  from 
both  bond  issues  were  spent  for  the  courthouse 
and  jail,  then  the  levy  should  be  made  for  each 
issue  and  carried  in  separate  columns  on  the 
tax  books,  regardless  of  the  fact  that  the  pro- 
jects were  carried  on  as  one  project* 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  Geneial* 

APPROVED: 


J.  P • TAYLOR 

(Acting)  Attorney  General* 
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PROSECUTING  ATTORNEY:  Prosecuting  Attorneys  in  certain  counties 
are  entitled  to  additional  pay  for  acting  In  juvenile  cases,  under 
1939  Session  Laws:  COUNTY  TREASURER;  Treasurer  in  counties  under 
township  organization  In  certain  counties  is  entitled  to  additional 
amount  allowed  under  1939  Session  Law:  COUNTY  COURT:  County  Judge 
are  entitled  to  mileage  in  certain  counties  under  the  1939  Session 
Law:  COUNTY  CLERK:  County  Clerk  in  certain  counties  is  allowed 
$500*0(1)  additional  pay  as  budget  officer,  under  the  1939  Session 
Law. 


December  22,  1939 


Mr*  Henry  N,  Moore 
Presiding  Jud  ,e 
Nodaway  County 
Maryville,  Missouri 


Jc 

v 


Dear  Judge  Moore: 


’*e  are  In  receipt  of  your  request  for  an  opinion, 
dated  December  16,  1939,  which  reads  as  follows: 


"I  would  like  an  opinion  on  the  following 
officers  as  effected  by  the  1939  Session 
Acts,  ae  it  would  seem  to  me  that  unless 
additional  duties  have  been  added  that 
Article  14,  Section  8 of  the  Constitution 
would  preclude  any  increase  in  salary. 

"The  Prosecuting  Attorney  has  no  additional 
duties  from  the  fact  that  Juvenile  cases 
were  handled  by  that  office  before  his 
election*  The  Treasurer  also  has  no  addi- 
tional duties*  Is  the  mileage  of  the 
County  Court  considered  additional  to  the 
salary  and  are  we  entitled  to  this  mileage 
during  our  elected  term?  Also  your  opinion 
of  the  County  Clerk's  $500*00  as  Budget 
Officer,  as  this  has  been  handled  by  former 
County  Clerks  and  is  not  an  additional 
duty* 


' r.  Henry  N*  Moore 
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In  the  above  request  you  have  asked  the  opinion 
of  this  Department  as  to  additional  compensation  allowed 
the  prosecuting  attorney,  county  treasurer,  county  Judges 
and  the  county  ftlerk,  under  the  1959  Session  Laws,  ^e 
will  attempt  to  answer  this  request  separately  as  to  each 
officer*  Under  the  1930  census  the  population  of  Hodaway 
County  was  26371  and  this  opinion  Is  based  upon  that  bracket. 


I 


First,  as  to  the  prosecuting  attorney,  we  find  that 
Section  14164  R*  S*  Missouri,  1929  reads  as  follows: 


"Any  reputable  person,  being  a resident 
of  the  county,  having  knowledge  or  In- 
formation of  a child,  who  appears  to  be 
a neglected  or  delinquent  child,  may 
file  with  the  clerk  of  the  circuit  court 
a petition.  In  writing,  setting  forth 
the  facts,  verified  by  affidavit*  It 
shall  be  sufficient  that  the  affidavit 
be  on  information  and  belief*" 


It  will  be  noticed  under  this  section  that  any  reputable 
person,  a resident  of  the  county,  may  file  an  information 
against  a child  with  the  clerk  of  the  circuit  court* 

Section  14164,  supra,  was  repealed,  and  a new  section 
enacted,  which  appears  at  page  273,  Laws  of  Missouri,  1939, 
and  reads  as  follows: 


"When  any  reputable  person,  being  a resident 
of  the  county,  shall  file  a complaint  with 
the  prosecuting  attorney,  stating  that  any 
child  In  the  county  appears  to  be  a neglected 
or  delinquent  child,  the  prosecuting  attorney 
shall  thereupon  file  with  the  clerk  of  the 
juvenile  court  a petition  In  writing,  setting 
forth  the  facts  and  verified  by  hla  affidavit* 
It  shall  be  sufficient  that  the  affidavit  be 
on  his  Information  a nd  belief*  It  shall  be  the 
duty  of  the  prosecuting  attorney  Immediately 
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thereafter  to  full.,  Investigate  all 
the  facte  concerning  such  neglected  or  de- 
linquent child  including  its  school  at- 
tendance, home  condition,  and  general 
environment,  and  to  report  the  same  In 
writing  to  the  juvenile  court,  and  upon 
hearing  of  such  complaint  to  appear  be- 
fore the  Juvenile  court  and  present  evi- 
dence in  connection  therewith*  The 
prosecuting  attorney  shall  receive  as 
compensation  for  the  additional  services 
and  duties  required  under  this  act.  In 
addition  to  the  salary  and  fees  now  al- 
lowed prosecuting  attorneys  by  law,  an 
amount  equal  to  2b%  of  the  annual  salary 
of  such  prosecuting  attorney,  per  annum, 
to  be  paid  in  equal  monthly  installments 
upon  the  warrant  of  the  county  court  Issued 
In  favor  of  the  prosecuting  attorney  on 
the  county  treasurer  for  that  purpose; 
Provided,  however,  that  this  section  shall 
be  applicable  only  to  counties  of  less  than 
50,000  population*" 


It  will  bs  noticed  under  the  above  section  that  the  word 
"shall"  appears.  It  also  Included  "shall  file  a complaint 
with  the  prosecuting  attorney",  and  went  on  further  to 
say  that  the  {rosecutlng  attorney  shall  thereupon  file 
with  the  clerk  of  the  Juvenile  court  a petition  which 
covers  a different  procedure  than  that  set  out  In 
Section  14154,  supra.  It  will  also  be  noticed  in  the 
title  of  the  act  of  1939  that  it  specifically  states 
"imposing  upon  the  prosecuting  attorney  in  the  various 
counties  the  duty  of  filing  petitions  in  the  juvenile 
court  * » * «■"  Under  the  old  Section  14154,  it  was 

not  the  duty  of  the  prosecuting  attorney  to  file  the 
comp  aint  with  the  clerk  of  the  circuit  court*  There 
is  no  question  but  that  additional  duties  has  been 
added  to  the  prosecuting  attorney  and  he  should  be  al- 
lowed the  additional  fees  allowed  by  the  act  of  1939* 

This  section  by  imposing  additional  duties  upon  &he 
prosecuting  attorney  and  allowing  additional  compensa- 
tion is  not  a violation  of  article  14,  section  3,  of 
the  Missouri  Constitution* 
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CONCLUSION 


In  view  of  the  above  authorities.  It  le  the  or  In '.on 
of  this  department  that  the  prosecuting  attorney  of 
Nodaway  County  should  be  allowed  the  additional  salary 
and  fees  as  set  out  In  Section  14164,  Session  Laws  of 
Missouri,  1939»  from  the  time  that  the  act  went  Into 
effect. 


II 


As  to  the  second  Inquiry  in  your  request,  concern- 
ing the  county  treasurer,  I am  enclosing  an  opin’ on  rendered 
by  this  office,  on  December  13,  1939,  and  addressed  to  your 
county  treasurer  which  held  that  section  12316,  Laws  of 
Missouri,  1959,  page  336,  was  not  a violation  of  Article 
14,  Section  8,  of  the  Missouri  Constitution.  The  reason 
why  this  additional  limitation  upon  the  pay  of  the  county 
treasurer  Is  not  a violation  of  the  Constitution  Is  the 
fact  that  previous  to  the  enactment  of  1939  the  salary 
of  the  county  treasurer  was  not  specifically  set  at  any 
statutory  amount,  but  remained  in  the  discretion  of  the 
county  Judges  of  the  county. 


Ill 


You  also  Inquire  as  to  the  mileage  of  the  county 
court,  as  set  out  in  the  1939  act,  for  additional  salary 
and  whether  or  not  it  Is  a violation  of  Article  14,  Section 

8,  of  the  Missouri  Constitution  if  allowed. 

% 

Section  2092,  Laws  of  Missouri,  1933,  patoe  204, 
partially  reads  as  follows! 


"*  * * In  all  counties  of  this  state 

now  or  hereafter  having  less  than  seventy- 
five  thousand  inhabitants,  the  Judges  of 
the  c >unty  court  shall  receive  for  their 
services  the  sum  of  five  dollars  per  day 
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for  each  day  necessarily  engaged  in 
holding  court*  in  addition  to  the 
salaries  herein  authorized  to  be  paid 
to  judges  of  the  county  court  In  coun- 
ties having  seventy-five  thousand  In- 
habitants or  more,  and  In  addition  to 
the  per  diem  herein  authorized  to  be 
paid  to  the  Judges  of  the  county  court 
In  counties  hdvlng  less  than  seventy- 
five  thousand | inhabitant s , said  Judges 
shall  receive  If lve  cents  per  mile  for 
each  mile  necessarily  traveled  In  going 
to  and  returning  from  the  place  of  hold- 
ing county  coUrt,  provided  that  such 
mileage  shall jbe  charged  only  once  for 
each  regular  term,  and  no  mileage  shall 
be  paid  for  a&y  special  or  adjourned  term." 


The  above  section  set  out  was  amended  by  the  Laws  of 
1939,  page  332,  is  numbered  the  same  and  partially  reads 
as  follows t 


"«■  * # In  all  counties  of  this  state 

now  or  hereafter  having  less  than  seventy- 
five  thousand  Inhabitants,  the  Judges  of 
the  county  court  shall  receive  for  their 
services  the  sum  of  five  dollars  per  day 
for  eaoh  day  necessarily  engaged  In  hold- 
ing court*  In  addition  to  the  salaries 
herein  authorised  to  oe  paid  to  Judges  of 
the  county  court  in  counties  having  seventy- 
five  thousand  Inhabitants  or  more,  and  In 
addition  to  the  per  diem  herein  authorl  zed 
to  be  paid  to  the  Judges  of  the  county  court 
In  counties  having  less  than  seventy-five 
thousand  inhabitants,  said  Judges  shall  re- 
ceive five  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  return- 
ing from  the  place  of  holding  county  court* 
**■**#*»*" 
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It  will  be  noticed  In  comparing  the  1933  act,  supra,  end 
the  1939  act,  supra,  that  there  was  no  Increase  upon  the 
amount  per  mile  received  by  the  county  Judge  for  mileage 
necessarily  traveled  In  going  to  and  returning  from  the 
place  of  holding  county  court. 

The  1933  act,  supra,  restricted  the  trips  made  to 
one  trip  each  regular  term,  while  under  the  1939  act 
this  restriction  was  omitted,  so  that  the  county  jud^e 
may  collect  the  mileage  for  each  trip  to  the  place  of 
folding  court  from  his  residence  and  return.  Our  first 
reason  for  holding  that  this  act  of  1939  is  not  a vio- 
lation of  article  14,  section  8 of  the  Missouri  Consti- 
tution, Is,  that  the  amount  allowed  per  mile  has  not 
been  Increased,  arid  further  for  the  reason  that  the  amount 
allowed  each  Judgq  of  the  county  court  for  mileage  has 
not  been  specifically  set  by  statute  for  the  reason  that 
one  judge  may  live  a greater  distance  from  the  courtnouse 
than  either  of  the  other  two  judges,  and  for  the  further 
reason  that  a Judge  may  move  his  place  of  domicile  to  a 
shorter  or  greeter  distance  from  the  place  of  holding 
court  and  therefore  the  mileage  fees  are  not  specifically 
set  out  by  statute.  Our  further  reason  that  the  act 
of  1939  In  reference  to  mileage  of  the  county  judges  is 
not  a violation  of  article  14,  section  8,  of  the  Missouri 
Constitution,  Is  that  mileage  is  considered  as  expenses 
and  not  a part  of  the  compensation,  or  fee.  In  support 
of  that  holding,  we  set  out  the  following  out-state 
decisions. 

In  the  case  of  Taxpayers'  League  of  Carbon  County, 
Wyoming,  v.  John  McPherson  et  al.,  106  A.L.R.  Ann.  767, 
Wyoming  Supreme  Court,  February  11,  1936,  54  Pac.  (2d) 

897,  the  court  saldt 


"The  question  whether  an  item  of  travel 
fees,  with  other  items  for  per  diem  fees 
and  extra  service,  should  be  Included  in 
the  fee  and  emolument  account  of  a federal 
district  attorney,  as  belonging  to  the 
'fees,  charges  and  emoluments'  to  which 
that  officer  was  entitled  by  res son  of  the 
discharge  of  his  official  duties,  was  in- 
volved in  the  case  of  United  States  v. 
Smith,  168  U.  S.  346,  16  S.  Ct.  846,  847, 
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39  L«  Ed.  1011.  The  federal  statute 
provided  that  certain  fees  enould  oe  al- 
lowed district  attorneys  In  addition 
to  a staled  salary.  In  that  part  of  the 
act  providing  for  fees  was  a provision 
that  these  attorneys  should  receive  55 
per  day  while  attending  court  and  10  cents 
per  mile  for  traveling  from  the  place  of 
their  abode  to  the  place  of  holding  court, 
and  a like  sum  per  mile  for  returning.  In 
1882  (22  Stat.  344)  the  law  was  changed  so 
that  as  It  affected  New  Mexico  and  Arlsona 
It  read,  *For  the  like  servlcee,  double 
the  fees  hereinbefore  provided'  (Rev.  St. 

U.  S.  sec.  837))  but  this  amendment  also 
limited  the  amounts  receivable  as  fees  and 
salaries  by  such  district  attorneys  to 
$3,  500  annually.  The  plaintiff,  a dis- 
trict attorney  of  the  United  States  for 
the  Territory  of  New  Mexico,  claimed  the 
Increase  per  diem  and  mileage,  although 
If  this  mileage  was  regarded  as  a fee, 
his  salary  and  fees  would  exceed  the  statu- 
tory limited  amount.  The  government  Insisted 
that  the  mileage  was  a fee  or  emolument  and 
should  be  considered  in  computing  the  an- 
nual salary.  In  holding  that  the  allowance 
was  not  a 'fee,  charge  or  emolument,'  but 
was  Intended  simply  to  reimburse  the  officer 
for  expensee,  the  Supreme  Court  of  the  United 
States  said!  'While  an  allowance  for  travel 
fees  or  mileage  Is,  by  section  823,  Included 
In  the  fee  bill,  we  think  It  was  not  Intended 
as  a compensation  t o a district  attorney  for 
services  performed  but  rather  as  a reimburse- 
ment for  expenses  lnourred,  or  presumed  to  be 
incurred.  In  traveling  from  his  residence  to 
the  place  of  holding  court,  or  to  the  of floe 
of  the  Judge  or  commissioner.  The  allowance 
of  mileage  to  officers  of  the  United  States, 
particularly  In  the  military  and  naval  service, 
when  traveling  In  the  service  of  the  govern- 
ment. Is  fixed  at  an  arbitrary  sum,  not  only 
on  account  of  the  difficulty  of  auditing  the 
petty  items  which  constitute  the  bulk  of 
traveling  expenses,  but  for  the  reason  that 
officers  travel  In  different  styles;  and  ex- 
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penses,  which  in  one  case  might  seem 
entirely  reasonable,  might  in  another 
be  deemed  to  be  unreasonable , There 
are  different  standards  of  traveling, 
aa  of  living)  and,  while  the  mileage 
in  one  case  may  more  than  cover  the 
actual  expenses,  in  another  it  may  fall 
short  of  them*  It  would  be  obviously 
unjust  to  allow  one  officer  a certain 
sum  for  traveling  from  New  York  to  Chi- 
cago, and  another  double  that  sum*  and 
yet  their  actual  expenses  may  differ 
as  widely  as  that*  The  object  of  the 
statute  is  to  fix  a certain  allowance, 
out  of  which  the  officer  may  make  a sav- 
ing or  not,  as  he  chooses  or  is  able* 

And  while,  in  some  cases,  it  may  operate 
as  a compensation,  it  is  not  so  Intended, 
and  is  not  a fee,  charge,  or  emolument 
of  his  of lice,  within  the  meaning  of 
section  834.  It  is  much  like  the  ar- 
bitrary allowance  for  the  attendance 
of  witnesses  and  Jurors,  which  may  or 
may  not  be  sufficient  bo  pay  their 
actual  expenses,  depending  altogether 
upon  the  atyle  in  which  they  choose  to 
live. • 

*”e  think  it  plain,  from  the  authorities 
cited  above,  that  generally  speaking, 
statutory  compensation  for  expenses  neces- 
sarily incurred  In  performing  the  duties 
of  an  office  is  neither  salary  nor  an 
emolument  of  the  office  within  the  mean- 
ing of  section  32  of  article  3 of  our 
State  Constitution*  Such  compensation 
is  merely  to  assure  the  officer  that  for 
the  performance  of  his  official  duties 
alone,  and  not  for  the  performance  of 
such  duties  and  the  payment  of  expenses 
incident  thereto,  he  will  receive  the 
salary  provided  by  law  therefor*  ' Conse- 
quently the  amount  allowed  by  law  for 
such  expenses  may  be  changed  during  the 
officer's  term,  without  doing  violence 
to  the  aforesaid  constitutional  pro- 
vision* * * " 
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Also,  it  is  stated  in  State  ex  rel.  Weldon  v. 
Thomason  (1919)  142  Tenn.  527.  221  5.  V7.  491: 


"*  » that  It  is  veil  established 

upon  reason  and  authority  that  the 
expenses  of  public  officers  incurred 
in  the  performance  of  their  official 
duties  are  distinct  from  and  not  in- 
cluded in  the  compensation  allowed 
them,  unless  authoritatively  so  de- 
clared. and  the  apparently  uniform 
consensus  of  opinion  in  those  cases 
wherein  the  question  has  been  con- 
sidered is  to  the  effect  that  constitu- 
tional prohibitions  against  change  in 
the  compensation  fixed  for  public  of- 
ficers are  not  Intended  to  be  construed 
as  limitations  upon  legislative  author- 
ity to  provide  for  the  expenses  of  such 
officials.  ■»“ 


Also,  in  Kirkwood  v.  Soto  (1891)  87  Cal.  394. 
26  P.  488,  it  was  held: 


"*  * * that  it  was  the  compensation 

for  services  to  be  rendered,  and  not  tne 
Incidental  expenses  of  the  office,  that 
the  legislature  was  forbidden  to  in- 
crease by  the  provision  of  the  Consti- 
tution that  the  compensation  of  any 
county,  city,  town,  or  municipal  officer 
should  not  be  increased  after  his  elec- 
tion, or  dur'ng  hie  term  of  office.  The 
County  Government  Act  provided,  in  res- 
pect to  the  class  of  county  officers  to 
which  the  officer  in  question  belonged, 
that  they  should  receive  as  compensation 
for  the  services  required  of  them  by  law, 
or  by  virtue  of  their  office,  a specified 
ealary,  and  the  court  said  that  the  words 
'compensation'  and  'salary'  were  evidently 
used  synonymously  in  the  Constitution  and 
in  such  act.  In  this  case  a statute  passed 
during  the  term  of  office  of  a county  super- 
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intendont  of  schools,  which  provided 
that  each  county  superintendent  should 
receive  his  actual  and  necessary  travel- 
ing expenses,  to  be  paid  out  of  the  general 
fund,  v&s  held  not  to  violate  the  consti- 
tutional restriction.  The  court  further 
said  that  since  the  adoption  of  the  Consti- 
tution containing  the  restriction,  many 
acts  had  been  passed  by  the  legislature, 
after  the  commencement  of  terms  of  office, 
providing  for  the  payment  of  necessary 
expenses  incident  to  the  offices,  and  their 
constitutionality  had  never  been  questioned. M 


Also,  it  was  held  in  Scroggie  v.  Scarborough 
(1931)  162  S.  C.  213,  160  S«  C.  596; 


”«  it  that  an  allowance  of  expenses, 
including  mileage,  to  members  of  the 
legislature,  did  not  violate  a constitu- 
tional prohibition  against  an  Increase 
in  the  compensation  of  public  officers 
during  their  term  of  office." 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  county  judges  of  Nodaway 
County  are  entitled  to  the  mileage  as  set  out  in  section 
2092,  laws  of  Missouri,  1939,  page  332,  and  it  is  not  a 
violation  of  Article  14,  section  8,  of  the  Missouri 
Constitution. 


IV 


In  regard  to  your  inquiry  as  to  whether  or  not  ti  e 
county  clerk  of  Nodaeay  County  is  entitled  to  $500.00  as 
budget  officer,  and  as  set  out-  in  Section  21a,  Laws  of 
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Missouri,  1939,  page  658,  we  are  calling  your  attention 
to  the  followings  Section  21,  Laws  of  Missouri,  1933, 
page  351,  which  reads  as  follows! 


"Whereveh  In  this  act  the  term'budget  of- 
ficer* shall  appear.  It  shall  be  deemed 
to  mean  the  presiding  Judge  of  the  county 
court,  unless  the  county  court  shall  have 
by  order  designated  the  county  clerk  as 
budget  officer,  <herever  the  term  'ac- 
counting! officer'  shall  apjear,  It  shall 
be  deemed  to  mean  the  county  clerk,  auditor, 
accountant,  or  other  offlc<  r or  employe 
keeping  (the  principal  financial  records  of 
the  county," 


It  will  be  noticed  under  the  above  section  that  the  term 
"budget  officer”  Is  deemed  the  presiding  judge,  unless 
the  county  court  shall  have  by  order  designated  the  county 
clerk  &8  "budget  officer,”  In  view  of  that  statement, 
the  legislature  has  not  seen  fit  to  specifically  say 
that  the  county  clerk  at  all  times  shall  be  the  budget 
officer.  In  some  counties  the  county  clerk  Is  rut  the 
budget  officer,  but  It  remains  with  the  presiding  Judge 
of  the  county  court. 

Laws  of  Missouri,  1939,  Section  21a,  page  658,  reads 
as  follows! 


"In  all  counties  of  the  state  now  or  here- 
after having  a papulation  of  e ighty  thousand 
Inhabitants  or  less,  the  clerks  of  the  county 
court  of  such  counties  shall  for  services  as 
budget  off ioers  receive  anc  be  paid  an  annual 
compensation,  payable  out  of  the  County  Treasu- 
ry at  the  end  of  each  month  in  equal  monthly 
Installments  in  the  same  manner  as  the  compen- 
sation of  such  county  clerks  are  now  paid, 
which  compensation  shall  be  In  addition  to  the 
compensation  now  allowed  them  by  law  for  their 
services  as  clerks  of  the  county  court  of  their 
respective  counties,  and  shall  be  In  full  compen- 
sation for  all  additional  services  now  or  here- 
after required  of,  or  rendered  by  them  under 
this  act,'  Such  additional  annual  compensation 
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shell  be  In  all  counties,  now  or  here- 
after having,  according  to  the  last 
federal  decennial  census,  a population 
of  less  than  ten  thousand  Inhabitants 
the  annual  sum  of  t 200 .00,  a population 
of  ten  thousand  Inhabitants  and  less 
than  fifteen  thousand  inhabitants  the 
annual  sum  of  $300.00,  a population  of 
fifteen  thousand  Inhabitants  and  less 
than  twenty-five  thousand  inhabitants 
the  annual  sum  of  $400.00,  a population 
of  twenty-five  thousand  inhabitants  and 
less  than  fifty  thousand  inhabitants 
the  annual  sum  of  >500.00,  a population 
of  fifty  thousand  inhabitants  ana  not 
more  than  eighty  thousand  inhabitants 
the  annual  sum  of  $600.00. * 


It  will  be  noticed  under  Section  21a,  supra,  that  In 
counties  having  a population  of  25,000  inhabitants 
and  less  than  50,000  Inhabitants,  the  county  clerk 
shall  receive  $500.00  for  his  services  as  budget 
officer.  Under  this  section  there  is  no  alternative 
but  that  the  county  clerk  Is  the  budget  officer,  and 
It  beoomes  hi  a duty  to  act  as  a budget  officer  and 
for  that  reason  additional  duties  have  been  placed  on 
the  county  clerk  by  statute,  while,  under  Seotlon  21 
of  the  1933  Session  Laws,  page  351,  it  was  in  the  dis- 
cretion of  the  county  court  whether  or  not  the  county 
clerk  should  act  as  budget  officer.  In  view  of  this 
comparison,  additional  statutory  duties  have  been  placed 
upon  the  county  clerk  for  which  he  should  receive  addition- 
al compensation. 


CONCLUSION 


In  view  of  the  above  sections  and  comparisons,  it 
Is  the  opinion  of  this  department  txiat  the  county  clerk 
of  Nodaway  County,  Is  entitled  to  ^oOO.OO  additional  pay 
per  annum  as  budget  officer,  in  compliance  with  Section 
21a,  Lews  of  Missouri,  1939,  page  65S,  and  It  is  rot  a vio- 
lation of  Article  14,  Section  8,  of  the  Missouri  Consti- 
tution. 


APPROVED* 

37  E.'  TAYLOR 

(Acting)  Attorney  General 


Respectfully  submitted, 

V.  J.  BURKE 

Assistant  Attorney  General 
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STATE  ATHLETIC  COMMISSION:  Rule  of  commission  is  superior 

to  rule  of  city  commission 


February  23,  1939 


Honorable  Russell  Murphy 
Chairman  of  State  Athletic  Commission 
Mississippi  Valley  Trust  Company  Building 
St*  Louis,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  a letter  under  date 
of  February  20,  1939  from  H.  T*  Dawson,  Commission  Secretary 
requesting  in  your  behalf  our  opinion  on  the  following: 


"Do  the  rulings  of  a State  Commission  creat- 
ed by  State  law  take  prcsidence  over  the  rul- 
ings of  a city  commission,  created  by  a city 
ordinance  or  city  office,  where  the  State 
and  City  Commissions  here  to  referred  to 
might  b different  on  the  same  question*" 


Chapter  S2  R*  S*  Mo*  1229  and  the  amendments  thereto  is 
the  law  of  this  state  regulating  boxing,  sparring  and  wrestling 
exhibitions*  Such  legisl  tion  has  been  held  to  be  a valid  ex- 
ercise of  a state's  police  powers*  Fitzsimmons  vs*  New  York 
State  Athletic  Commission  146  N*  Y*  S*  117* 

Section  12999  of  Chapter  92  R*  S*  Mo*  1929  provides  in 

part : 


"That  the  athletic  commission  of  the  State  of 
Missouri  shall  have  general  charge  and  super- 
vision of  all  boxing,  sparring  and  wrestling 
exhibitions  held  in  the  State  of  Missouri,  and 
it  shall  have  the  pov/er,  and  it  shall  be  itB 
duty:  First,  to  make  and  publish  rules  and 
regulations  governing  in  every  particular  the 
conduct  of  boxing,  sparring  and  wrestling  ex- 
hibitions, the  time  and  place  thereof,  and  the 
prices  charged  for  admission  thereto*  * ** 
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<>e  assume,  that  the  city  has,  under  the  police  poY.ers  dele- 
gated to  It  by  the  stute,  enacted  an  ordinance  similar  to  the  above 
statute,  that  bot.  the  rule  of  the  state  and  the  city  commissions 
are  reasonable  but  are  irreconcilably  in  conflict*  These  assump- 
tions leave  the  bare  question:  Y/hich  is  superior? 

In  order  to  determine  the  answer  to  this  question  we  must 
lo.3k  to  the  authority  behind  the  rules  of  the  state  and  city  comm- 
ission* In  one  it  is  the  state  and  its  statutes  and  in  the  other 
it  is  the  city  and  its  ordinance*  Thus  the  question  really  is  t 
"Is  a statute  of  a state  superior  to  an  ordinance  of  a city?" 
Ascertaining  this  makes  the  question  simple  and  one  which  has 
been  decided  numerous  times*  In  St*  Louis  vs*  Ameln  235  Mo*  l*c* 
684  and  685  it  is  stated: 


"As  the  voice  of  the  State  lawmaker  is  paramount- 
to  that  of  the  municipal  lawmaker,  and  as  the 
duty  of  the  latter  is  to  conform  to  the  former, 
in  a field  where  the  right  to  legislate  is  con- 
current, in  case  of  conflict  between  a State  law 
and  a municipal  ordinance,  the  latter  must  give 
way  * " 


All  cities  of  the  state  are  subject  to  the  rule  laid  down 
in  the  above  case  including  those  cities  with  special  charters 
auopteu  under  Sections  16  and  20  of  Article  9 of  the  Uo*  Consti- 
tution, State  §x  rel  vs*  Jost  265  I'.o*  51;  Section  23  Article  9 
fcio,  Constitution;  State  ex  rel  vs.  St.  Louis  City  2 S*  W*  (2d) 
713, 

COh'CLUSIOM 

Therefore,  it  is  the  opinion  of  this  department  that  ad- 
ministrative rulings  of  the  state  athletic  commission  are  super- 
ior to  and  take  precedence  over  an  inconsistent  administrative 
ruling  of  the  Athletic  Commission  of  an  incorporated  city  of  this 
s tat e * 

Respectfully  submitted. 


LAVJRENCE  L.  BRAlLEJf 

Assistant  Attorney  General 

APi ROVED: 

(Acting)  Attorney  General 
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ROADS  AND  BRIDGES* 
SPECIAL  ROAD  DISTRICTS: 
PROPERTY  SUBJECT  TO  TAX: 
DISTRICT  FUNDS  EXPENDED; 
WHERE : 


Special  road  di.fftrLc&*  organized  under 
Art.  IX,  chap.  42,  R.S.  Mo.  1929,  are 
not  authorized  to  make  levies  for  road  and 
bridge  purposes.  Cities  located  in  a 
special  road  district  are  not  exempt  from 
the  general  levies  for  road  and  bridge  pur- 
poses. Special  road  district  funds  to  the 
amount  of  25$  of  the  amount  collected  in  a 

March  27,  1939  city  may  be  expended  by  the  com- 
missioners on  the  streets  in 
such  city. 


l 
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Mr.  Charles  E.  Murrell,  Jr. 

Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department 
pertaining  to  special  road  districts  and  the  taxes  and 
how  such  taxes  shall  be  expended.  You  have  set  out  a 
number  of  questions  in  your  request,  but  we  will  give 
you  the  general  principles  of  the  law  on  this  subject 
and  then  answer  your  questions  in  the  order  that  they 
have  been  submitted. 

You  state  in  your  request  that  the  special  road 
district  to  which  you  refer  has  been  created  by  the 
authority  of  Article  IX,  chapter  42,  R.  S.  Missouri, 
1929.  These  districts  are  com  only  termed  eight-mile 
special  road  districts. 

Since  such  districts  are  created  by  the  statute 
their  officers  must  look  to  that  statute  for  their 
powers  and  duties.  I note  In  your  request  that  you 
state  that  the  commissioners  have  levied  a certain  tax 
by  virtue  of  the  provisions  of  Section  8067,  R.  S.  Mis- 
souri, 1929.  You  will  note  that  that  Section  is  in- 
cluded in  Article  X,  chapter  42,  R.  S.  Missouri,  1929, 
lander  which  special  road  districts,  with  benefit  assess- 
ments, are  created.  This  Section  does  not  apply  to  your 
special  road  districts  which  were  created  under  Article 
IX  of  that  chapter,  therefore,  your  commissioners  are 
not  authorized  to  make  a levy  under  authority  of  that 
Section. 
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The  lawmakers  have  provided  by  Seotlons  7890  and 
7891,  R.  S.  Missouri,  1929,  for  the  raising  of  the  reve- 
nue for  road  districts.  Section  7890,  supra,  authorizes 
a levy  on  all  real  and  personal  property  in t he  county. 

Such  levy  shall  not  exceed  twenty  cents  on  the  one  hundred 
dollars  valuation.  This  Is  for  the  fund  known  as  the  county 
road  and  bridge  fund.  Section  7891,  supra,  authorizes  a 
levy  not  exceeding  twenty-five  cents  on  the  one  hundred 
dollars  valuation  on  all  real  and  personal  property  in 
the  county.  This  fund  is  known  as  "the  special  road  and 
bridge  fund." 

In  State  ex  rel.  Road  District  v.  Burton,  283  Mo. 

41,  it  has  been  held  that  the  road  taxes  received  by 
virtue  of  the  two  foregoing  levies  shall  be  turned  over 
to  the  commissioners  of  suoh  road  district  provided  timely 
application  therefor  has  been  made  by  suoh  district. 

Coming  to  your  questions  in  the  order  that  you  have 
submitted  them.  In  answer  to  Question  1 which  is  as  fol- 
lows t 


"Is  the  order  of  the  State  Auditor 
oorreot,  in  other  words  Is  the 
special  road  district  a special  tax 
unit  or  must  the  tax  be  uni  form  over 
the  entire  county.  I/ay  the  special 
road  district  legally  levy  a tax  at 
a less  or  greater  rate,  at  least  a 
different  rate  from  that  paid  by  the 
remaining  part  of  the  County." 

will  say  that  since  we  have  held  above  that  the  special 
road  district  is  not  authorized  to  make  a levy,  then  the 
only  levy  whi ch  can  be  made  for  road  and  bridge  purposes 
is  that  authorized  to  be  made  by  the  county  court  by 
virtue  of  the  provisions  of  said  Sections  7890  and  7891 
whioh  require  the  levy  to  be  made  on  all  real  and  personal 
property  in  the  county. 

Answering  Question  2 of  your  request  which  is  as  fol- 
lows i 

"Is  the  property  within  the  corporate 
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limits  of  the  City  of  Kirksville, 
subject  to  a general  county  road 
tax." 

will  say  that  since  said  Sections  7890  and  7891  require 
the  levy  to  be  made  on  all  taxes,  real  and  personal.  In 
the  county,  then  the  property  within  the  corporate  limits 
of  the  City  of  Kirksville  could  not  be  excluded  from  this 
levy.  This  would  be  in  violation  of  the  provisions  of 
Section  3,  Article  X of  the  Constitution  of  Missouri,  which 
is  as  follows: 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial 
limits  of  the  authority  levying  the 
tax,  and  all  taxes  shall  be  levied 
and  collected  by  general  laws." 

The  only  property  In  the  county  which  is  exempt  from 
the  levy  authorized  by  said  Section  7890  and  7891  is  that 
listed  under  Section  6,  Article  X of  the  Constitution  of 
Missouri,  which  is  as  follows: 

"The  property,  real  and  personal,  of 
the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries, 
shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any 
such  city  or  town,  to  the  extent  of 
one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the 
buildings  thereon,  may  be  exempted 
from  taxation,  when  the  same  are  used 
exclusively  for  religious  worship,  for 
schools,  or  for  purposes  purely  charit- 
able | also,  suoh  property,  real  or  per- 
sonal, as  may  be  used  exclusively  for 
agricultural  or  horticultural  societies: 

Provided,  That  such  exemptions  shall  be 
only  by  general  law." 
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Answering  Question  3 of  your  request  which  is  as 
follows* 

"Is  the  property  within  the  incor- 
porated limits  of  the  City  of  Kirks- 
ville,  subject  to  a special  road 
district  tax  levied  if  the  one  attempt- 
ed to  be  levied  has  been  by  the  Com- 
missioners of  the  Special  Road  Dis- 
trict or  the  County  Court." 

will  say  that  by  virtue  of  the  foregoing  statements  the 
property  within  the  incorporated  limits  of  the  City  of 
Kirksville  is  subject  to  the  "special  road  and  bridge 
tax"  and  the  "general  road  and  bridge  tax"  levied  by 
virtue  of  the  provisions  of  said  Sections  7890  and  7891, 
but  since  the  commissioners  of  the  special  rood  districts 
are  not  authorized  to  levy  a special  road  district  tax, 
then  the  property  within  the  limits  of  the  City  of  Kirks- 
ville or  within  the  special  road  district  would  not  be 
liable  for  the  payment  of  the  tax  for  it  is  levied  with- 
out authority  and  is  void. 

In  answer  to  your  Question  number  4 which  is  as 
follows  * 

"Are  the  Commissioners  of  the  Special 
Road  District,  if  privileged  to  levy 
It,  privileged  to  assess  against  that 
part  of  the  property  in  the  district 
lying  outside  the  City  and  not  extend- 
ing the  same  against  the  property  with- 
in the  city." 

will  say  that  since  we  have  heretofore  ruled  that  the 
commissioners  of  special  road,  districts  are  not  authorized 
to  make  a levy  of  this  tax,  then  there  would  be  no  authority 
to  assess  the  tax  against  any  property  in  the  district  whether 
It  is  within  the  corporate  limits  of  a city  or  not. 

In  answer  to  Question  5 which  is  as  follows: 

"Property  lying  within  the  Incorporated 
limits  of  the  city  subject  to  the  gener- 
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al  levy  of  the  County  assessed  for 
bush  and  weed  tax,  bridge  and  road 
tax,  and  if  so  must  said  funds  be 
delivered  to  the  Special  Road  -dis- 
trict or  may  they  be  spent  outside 
of  the  Special  Road  District." 

we  find  that  Section  8042,  R.  S.  Missouri,  1929,  provides 

as  follows: 

"In  all  counties  ,n  this  state  where 
a special  road  district,  or  districts, 
he a or  have  been  organised,  or  where 
a special  road  district,  or  districts, 
may  be  organised  under  this  article, 
and  where  money  shall  be  collected  as 
county  taxes  for  road  purposes,  or  for 
road  and  bridge  purposes,  by  virtue  of 
any  existing  law  or  laws,  or  subsequent 
law  or  laws  that  may  be  enacted,  upon 
property  within  such  special  district, 
or  districts,  or  where  money  shall  be 
collected  for  pool  or  billiard  table 
licenses,  upon  business  within  such 
special  road  district,  or  districts, 
the  county  court  shall,  as  such  taxes 
or  licenses  are  paid  and  collected, 
apportion  and  set  aside  to  the  credit 
of  such  special  road  district,  or  dis- 
tricts, from  which  said  taxes  were  col- 
lected, all  such  taxes  so  arising  from 
and  collected  and  paid  upon  any  property 
lying  and  being  within  such  special  dis- 
trict, or  districts,  and  also  one-half 
of  the  amount  collected  for  pool  end 
billiard  table  licenses,  so  collected 
from  such  business  carried  on  or  con- 
ducted within  the  limits  of  such  special 
road  district;  and  the  county  court  shall, 
upon  written  application  by  said  comnis- 
sionera  of  such  special  road  district, 
or  districts,  draw  warrants  upon  the 
county  treasurer,  payable  to  the  commis- 
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alonora  of  such  special  road  dis- 
trict, or  districts,  or  the  treasury 
thereof,  for  all  that  p«;rt  or  portion 
of  said  taxes  so  collected  upon  prop- 
erty lying  and  being  within  such 
special  road  district,  or  districts, 
and  also  for  one-half  the  amount  so 
collected  for  pool  and  billiard  table 
licenses,  so  collected  from  such  busi- 
ness carried  on  or  conducted  within 
the  limits  of  such  special  road  dis- 
trict, or  districts." 

As  heretofore  stated  if  the  county  court  makes  the 
levy  under  said  Sections  7890  and  7891,  then  all  the  pro- 
perty in  the  county  is  subject  to  the  payment  of  these 
taxes  and  if  the  corami  sinners  of  the  special  road  district 
make  timely  application  for  that  portion  of  said  taxes  which 
is  raised  from  property  in  their  special  road  district,  then 
it  is  the  duty  of  the  county  court  to  turn  that  money  over 
to  the  commissioners  of  the  district. 

Answering  question  6 of  your  request  which  is  as  fol- 
lows ( 


"Under  Section  8034,  R.S.  Mo*  1929, 
may  the  Special  Road  District  deliver 
funds  not  to  exceed  25$  to  the  City 
Council  and  allow  them  to  spend  these 
funds  on  the  streets  of  said  incorpor- 
ated city  or  must  said  funds  be  actually 
expended  by  the  district.  Is  it  manda- 
tory for  the  Special  Road  District  to 
spend  funds  in  the  sum  of  25$  within 
the  incorporated  city," 

Section  8034,  R,  S.  Missouri,  1929,  authorizes  the  commis- 
sioners of  the  special  road  district  to  expend  for  the  pur- 
pose of  grading  and  repairing  streets  in  corporate  limits 
of  the  city  of  the  district. 

You  ask  the  question  whether  or  not  it  is  mandatory 
on  the  commissioners  of  the  district  to  expend  this  one 
fourth  of  its  revenue  within  the  corporate  limits  of  a city. 
In  answer  to  that  we  will  say  that  it  is  not  mandatory, 
and  this  is  a matter  which  is  entirely  within  the  discretion 
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of  the  corncils 3 loners  of  the  district  how  much  of  the  road 
fund  they  will  expend  on  the  streets  In  a city. 

In  answer  to  Question  7 which  Is  as  follows: 

"If  the  Commissioners  of  the  Special 
Road  District  do  vote  a levy  on  all  of 
the  property  within  the  district  and 
deliver  It  to  the  County  Court  with  the 
request  that  the  same  be  ordered  extended 
as  a tax,  does  the  County  Court  have  any 
discretion  In  the  matter  or  is  It  obligatory 
upon  the  Court  to  make  the  extension." 

will  say  that  since  the  commissioners  of  the  special  road 
district  are  not  authorized  to  make  a levy  for  road  and 
bridge  purposes,  then  the  county  court  is  not  required  to 
nor  authorized  to  extend  a tax  on  such  levy. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


W.  J.  BITRKE 

(Acting)  Attorney  General 
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TAXATION:  All  road  and  bridge  taxes  collected  ctv 

ROAD  AND  BRIDGE  LEVY  AND  properties  in  special  road  district 
BUDGET  ACT:  should  be  paid  to  the  special  road  dis- 

trict on  demand  even  though  such  taxes 
are  apportioned  as  provided  by  the 
County  Budget  Act. 


April  18,  1939 


Mr.  Charles  E.  Murrell,  Jr. 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Dear  Sir* 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  questions: 


"1.  Is  the  revenue  received  by  the 
county  under  the  provisions  of  the 
laws  of  Missouri,  pertaining  to  class 
3 to  be  delivered  to  the  Commissioners 
of  the  road  district  in  accordance 
with  the  proportional  part  of  the  levy 
received  from  the  special  road  dis- 
trict? 


"2.  Is  the  revenue  received  by  the 
county  and  set  aside  for  use  in  accord- 
ance with  the  providons  of  class  3, 

Section  2,  of  the  County  budget  Statutes 
Session  Acts  1933,  to  be  used  by  the 
county  for  the  repair  and  replacement 
of  bridges  in  the  county  outside  of 
the  special  road  district  from  which 
part  of  the  money  has  been  received? 

The  court  order  pertaining  to  your  question  which 
you  submitted  is  as  follows* 

"Order  No.  2 

"In  Re*  County  Levy  for  1938. 

"It  is  ordered  by  the  County  Court  of 
Adair  County,  Missouri,  on  this  2nd 
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day  of  May,  1938,  It  being  the  first 
day  of  the  Regular  May  Term,  1938, 
that  a levy  of  fifty  cents  (.50^)  per 
one  hundred  dollars  (?100.00)  valu- 
ation be  extended  against  all  real 
estate  and  personal  property  within 
the  boundaries  of  Adair  County,  Mis- 
souri, according  to  Section  9871 
and  9873,  Revised  Statutes  of  Mis- 
souri, 1939,  and  apportioned  to  the 
dassifi cations  as  follows: 

"Class  No.  1,  four  cents  (.04^)  per 
one  hundred  dollar  valuation. 

Class  No.  2,  seven  cents  (.07^)  per 
one  hundred  dollar  valuation. 

Class  No.  3,  ten  cents  (.10^)  per 
ons  hundred  dollar  valuation. 

Class  No.  4,  fifteen  cents  (.15^) 
per  one  hundred  dollar  valuation. 

Class  No.  6,  eleven  cents  (.11^) 
per  one  hundred  dollar  valuation. 

Class  No.  3,  three  cents  (.03j^)  per 
one  hundred  dollar  valuation. 

"It  Is  so  Ordered." 

The  copy  of  this  court  order,  fixing  the  levy  for 
county  revenue,  shows  that  the  county  court  fixed  the  levy 
for  such  purposes  at  the  maximum  amount  as  is  authorized  by 
the  provisions  of  Section  9873,  R.  S.  Missouri,  1929,  which 
section  provides  in  part  as  follows: 

"For  county  purposes  the  annual  tax 
on  property  not  including  taxes  for 
the  payment  of  valid  bonded  indebted- 
ness or  renewal  bonds  issued  in  lieu 
thereof  shall  not  in  any  county  in 
this  state  exoeed  the  rates  herein 
specified:  **■**•***•■*■»«** 
in  counties  having  ten  million  dol- 
lars and  not  exceeding  thirty  mil- 
lion dollars  said  rate  shall  not 
exceed  fifty  cents  on  the  one  hun- 
dred dollars  valuation,  *■**■&*" 
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The  official  records  show  that  your  county  comes 
within  the  brackets  of  ten  million  to  thirty  million  dol- 
lars in  valuation,  therefore,  a levy  of  as  much  as  fifty 
cents  on  the  one  hundred  dollars  assessed  valuation  may 
be  made  for  county  revenue  purpos  s.  Section  7890,  R.S. 
Missouri,  1929,  which  pertains  to  the  levy  that  the  county 
court  is  required  to  make  for  road  and  bridge  purposes, 
is  as  follows: 

"The  county  courts  in  the  several 
counties  of  this  state,  having  a 
population  of  less  than  two  hun- 
dred and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof 
in  each  year,  shall  levy  upon  all 
real  and  personal  property  made 
taxable  by  law  a tax  of  not  more 
than  twenty  cents  on  the  one  hun- 
dred dollars  valuation  as  a road 
tax,  which  levy  shall  be  collected 
and  paid  into  the  county  treasury 
as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  * county 
road  and  bridge  fund.*" 

This  section,  prior  to  its  amendment  in  1921,  fixed  a 
minimum  of  ten  cents  on  the  one  hundred  dollars  valuation 
which  the  court  was  required  to  levy,  but  since  the  amend- 
ment, the  minimum  is  removed  and  only  the  maximum  remains, 
but  it  is  mandatory  upon  the  court  to  make  some  levy  under 
this  section. 

Section  8042,  R.  S.  Missouri,  1929,  which  relates 
to  the  road  and  bridge  taxes  collected  on  properties  in 
special  road  districts,  provides  in  part  as  follows: 

"In  all  counties  in  this  state  where 
a special  road  district,  or  districts, 
has  or  have  been  organised,  or  where 
a special  road  district,  or  districts, 
nay  be  organized  under  this  article, 
and  where  money  shall  be  collected  as 
county  taxes  for  road  purposes,  or  for 
road  and  bridge  purposes,  by  virtue  of 
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any  existing  law  or  laws,  or  sub- 
sequent law  or  lav/s  that  may  be  en- 
acted, upon  property  within  such 
special  district,  or  districts,  or 
where  money  shall  be  collected  for 
pool  or  billiard  table  licenses, 
upon  business  within  such  special 
road  district,  or  districts,  the 
county  court  shall,  as  such  taxes 
or  licenses  are  paid  and  collected, 
apportion  and  set  aside  to  the  credit 
of  such  special  road  district,  or  dis- 
tricts, from  which  said  taxes  were  col- 
lected, all  such  taxes  so  arising  from 
and  collected  and  paid  upon  any  pro- 
perty lying  and  being  within  such 
special  district,  or  districts,  and 
also  one-half  of  the  amount  collected 
for  pool  and  billiard  table  licenses, 
so  collected  from  such  business  carried 
on  or  conducted  within  the  limits  of 
such  special  road  district  ; # * * # " 

The  two  foregoing  sections  have  been  before  our 
appellate  courts  on  many  occasions  and  every  time  it  has 
been  held  that  all  taxes  for  road  and  bridge  .urposes 
collected  on  properties  in  a special  road  district  belong- 
ed to  the  district  and  must  be  turned  over  to  such  dis- 
trict upon  timely  application  being  made  therefor. 

The  levy  authorized  by  Section  7890,  supra,  is  a 
part  of  the  levy  for  county  revenue  . urposes,  and  the  amount 
of  this  levy  plus  whatever  other  levy  the  court  may  make 
for  county  revenue  purposes  must  not  exceed  the  levy  author- 
ized by  Section  7893,  supra,  v/hich  in  your  case  is  fifty 
cents  on  the  one  hundred  dollars  assessed  valuation. 

This  question  was  before  our  Supreme  Court  in  State 
to  lise  of  Covington  v.  Wabash  Ry.  Co.,  319  Mo.,  302,  l.c. 
305,  wherein  the  court  said! 

# # * We  are,  therefore,  of  the 
opinion  that  the  levy  for  road  pur- 
poses under  amended  Section  10682 
(which  is  now  Section  7890,  R.  8. 
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Mo.  1929)  in  the  instant  case  was 
a levy  for  county  purposes  within 
the  meaning  of  the  reenacted  Sec- 
tion 12865,  (which  is  now  Section 
9873,  R.  S.  Mo.  1929)  and  that  as 
a matter  of  construction  the  ten- 
per-cent  restriction  applies." 

Section  9871,  R.  S.  Mo.  1929,  provides  as  follows* 

"As  soon  as  may  be  after  the 
assessor’s  book  of  each  county 
shall  be  corrected  and  adjusted 
according  to  law,  the  county  court 
shall  ascertain  the  sum  necessary 
to  be  raised  for  county  purposes, 
and  fix  the  rate  of  taxes  on  the  # 
several  subjects  of  taxation  so  as 
to  raise  the  required  stun,  and  the 
same  to  be  entered  in  proper  columns 
in  tho  tax  book." 

Since  it  has  been  held  in  the  Wabash  R.  R.  case, 
supra,  that  the  levy  required  by  Section  7890,  is  a levy 
for  county  purposes,  and  since  Section  9871,  supra,  requires 
the  court  to  ascertain  the  sum  necessary  to  be  raised  for 
county  purposes,  and  since  we  must  presume  that  the  court, 
in  fixing  this  levy,  performed  its  duties  as  required  by 
law,  it  naturally  follows  that  when  your  court  was  making 
this  levy  for  county  purposes  it  intended  to  include  in 
that  levy  the  amount  of  tax  required  to  be  raised  for  road 
and  bridge  purposes  as  required  b;,  said  Section  7890.  It 
was  mandatory  on  the  court  to  make  the  levy  for  road  and 
bridge  purposes  as  required  by  said  Section  7890,  and  since 
it  made  the  maximum  levy  for  county  purposes  as  authorized 
by  Section  9873,  supra,  then  assuming  that  the  court  was 
performing  its  duty  as  required  by  law.  It  has  included  in 
the  fifty  cent  levy  for  county  purposes  the  levy  required 
by  Section  7890,  supra. 

The  making  of  the  levy  and  the  apportionment  of 
taxes  is  provided  for  by  different  sectiom 

It  will  be  noted  that  the  court  made  the  fifty  cent 
levy  for  county  revenue  purposes  and  the  only  way  we  have 
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to  determine  what  part  of  the  levy  was  Intended  for  road 
and  bridge  purposes  is  to  look  to  that  part  of  the  court 
order  directing  that  ten  cents  on  the  one  hundred  dol- 
lars valuation  of  the  tax  for  county  revenue  be  apportion- 
ed to  class  3 of  the  Budget  Act. 

Section  2 of  the  budget  Act,  page  341,  Laws  of  Mis- 
souri, 1933,  provides  as  follows* 

"The  court  shall  classify  proposed 
expenditures  in  the  following  order. 

*##***■» 

"Class  3j  The  county  court  shall 
next  set  aside  and  apportion  the 
amount  required,  if  any,  for  the 
upkeep,  repair  or  replacement  of 
bridges  on  other  than  state  high- 
ways (and  not  in  any  special  road 
district)  which  shall  constitute 
the  third  obligation  of  the  county." 

While  the  County  Budget  Act  requires  the  court  to 
set  aside  and  apportion  the  amount  required  for  Class  3, 
the  court,  under  Section  8042,  supra,  must  also  set  aside 
the  amount  of  the  county  revenue  required  to  be  levied  for 
road  and  bridge  purposes  by  said  Section  7890,  and  on 
demand  turn  it  over  to  the  special  road  districts  which 
contain  the  property  upon  which  said  tax  has  been  collected. 

If  all  the  taxes  colie c ed  under  the  ten  cent  levy 
were  set  aside  to  Class  3 of  the  Budget  Act,  the  provisions 
of  Sections 7890  and  8042  would  be  meaningless  because  the 
county  court  could  ignore  the  provisions  of  said  sections 
and  place  all  of  these  taxes  in  Class  3 of  the  Budget  Act. 

This  would  have  the  effect  of  repealing  Section  7890  by 
implication  and  defeating  its  purpose  and  as  a result  there- 
of the  special  road  districts  would  be  abolished  and  we  do 
not  think  the  lawmakers  had  any  such  intention  when  they  passed 
the  Budget  Act. 


It  Is  a general  rule  of  statutory  construction  that 
where  two  statutes  can  be  given  a construction  which  will 
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uphold  both  of  them  it  must  be  done.  'This  rule  is  stated 
in  Stnte  ex  rel.  Kalsey  v.  Clayton,  226  Mo.  292. 

Considering  Sections  7890,  8042,  9871,  9873  and 
Class  3 of  Section  2 of  the  ^dget  Law,  we  think  that  the 
lawmakers  intended  that  the  county  court  apportion  from 
county  revenue  to  Class  3 only  that  part  of  the  levy  for 
road  and  bridge  purposes  which  it  is  authorized  by  law 
to  set  aside  or  apportion  for  that  purpose. 

As  stated  above  the  cou.t  must  turn  over  to  the 
special  road  districts  on  timely  application  therefor  all 
of  the  road  and  bridge  taxes  collected  on  properties  in 
such  districts,  and  since  Section  7890,  supra,  makes  it 
mandatory  on  the  county  court  to  make  some  levy  for  road 
and  bridge  purposes  which  is  a part  of  the  ‘county  revenue 
levy,  the  county  court  would,  therefore,  be  prohibited 
from  placing  in  Class  3 under  the  budget  Act  any  of  the 
county  revenue  tax  collected  for  road  and  bridge  purposes 
on  properties  in  a special  road  district. 

Finally  this  leads  to  the  question*  "Did  the 
county  court  include  in  the  fifty  cent  levy  for  county 
revenue  purposes  the  tax  required  by  Section  7890?"  If 
it  did  do  that,  then  that  part  of  the  tax  paid  on  prop- 
erties in  a special  road  district  on  timely  application 
therefor  must  be  turned  over  to  the  district. 

In  this  connection  we  again  quote  the  following 
law  and  facts: 

1.  Section  7890  makes  it  mandatory  on  the  court 
to  levy  some  tax  not  exceeding  twenty  cents  for  road  and 
bridge  purposes. 

2.  The  tax  required  b.,  Section  7890  is  a part  of 
the  county  revenue  tax. 

3.  The  county  court  has  levied  the  maximum  amount 
for  county  revenue  purposes. 

4.  With  the  presumption  that  the  county  officers 
perform  their  duties  as  required  by  statute,  we  must  assume 
that  the  county  court,  when  making  this  levy,  included  the 
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levy  for  road  and  bridge  purposes. 

6.  The  court  ha3  Indicated  that  ten  cents  on  the 
one  hundred  dollars  valuation  of  the  levy  shall  go  to 
Class  3 of  the  budget  Act. 

With  the  foregoing  statements  of  fact  and  law  in 
mind,  we  think  that  the  court  order  apportioning  to  Class 
3 of  the  Budget  Act  ten  cents  on  the  one  hundred  dollars 
valuation  of  the  county  revenue  levy  can  only  include 
that  part  of  the  levy  which  the  county  court  is  authorized 
to  apportion.  It  would  not  include  that  part  of  the  ten 
cent  on  the  one  hundred  dollars  valuation  of  the  levy  which 
was  required  to  be  raised  for  road  and  bridge  purposes  and 
collected  on  properties  in  special  road  districts. 

CONCLUSION. 

From  the  foregoing  and  in  answer  to  your  first  ques- 
tion, will  say  It  is  the  opinion  of  this  department  that 
that  part  of  the  taxes  which  you  have  collected  under  your 
levy  and  apportioned  to  Class  3 which  have  been  collected 
on  properties  In  a special  road  district,  should  be  turned 
over  to  the  commissioners  of  such  special  road  district. 

Answering  your  second  question,  we  think  that  when 
the  lawmakers  wrote  Into  Class  3 of  the  Budget  Act  the 
clause  prohibiting  the  county  court  from  expending  any  of 
the.  moneys  of  this  class  in  special  road  districts,  that 
such  d strlcts  were  entitled  to  all  of  the  revenue  raised 
for  road  and  bridge  purposes  and  included  in  the  county 
revenue  levy  on  properties  in  their  districts  and  for  that 
reason  the  lawmakers  prohibited  such  districts  from  claiming 
or  getting  any  more  of  the  levy.  For  that  reason  no  part 
of  the  taxes  which  are  legally  apportioned  to  Class  3 of 
the  county  revenue  may  be  paid  to  special  road  districts. 

Respectfully  submitted. 


APPROVED* 

TYTE  V /.  BURTON 

Assistant  Attorney  General 


WY  3Y  BITKKB 

(acting)  Attorney  ueneral 
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LOAN  & INVESTMENT 
COMPANIES: 


) Additional  powers  conferred 
) on  Loan  and  Investment 
Companies  do  not  apply  to 
individuals . 


May  5,  1939 


Mr.  Maurice  L.  Mushlin 
Associate  Prosecuting  Attorney 
Municipal  Courts  Building 
St.  Louis,  Missouri 


Dear  Tiri 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  April  19th,  1939,  which  reads  as  follows: 


"I  would  desire  to  have  your  office  render 
an  opinion  as  to  whether  or  not  individuals 
could  engage  in  the  loan  business  under  the 
loan  and  investment  act,  without  incorpora- 
tion under  such  loan  and  investment  act. 

"In  other  words,  can  individuals  obtain 
the  privileges  granted  to  the  Corporations 
under  the  loan  and  investment  act,  such  as 
charging  eight  percent  Interest,  two  per  cc.nt 
for  Investigation,  and  lastly  Twenty  Dollars 
per  automobile  for  extra  haaard. 

"It  is  my  opinion  that  only  Corporations  can 
be  chartered  and  operate  under  the  loan  and 
Investment  act. 

"I  desire  to  thank  you  for  your  early  opinion 
on  this  matter." 


Section  4979  A.  S.  Missouri,  1929,  reads  as 

follows : 
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"The  term  'loan  and  investment  company' 
as  used  in  this  article  means  any  corps-? 
ration  formed  under  the  provisions  of 
this  article." 


It  will  be  noticed  that  this  section,  which  is  included 
in  Article  3,  Chapter  32,  of  the  Revised  Statutes  of 
Missouri,  1929,  specifically  states  the  term  law  Invest- 
ment company  as  used  means  "corporation". 

Section  4930  R.  S.  Missouri,  1929,  reads  as  fol- 
lows: 


"Corporations  may  he  organized  under  t*id  by 
virtue  of  this  article  In  the  same  manner  as 
manufacturing  and  business  corporations,  un- 
der and  by  virtue  of  article  7 of  chapter 
32,  R.  S.  1929,  except  as  otherwise  herein 
provided. " 


Section  4981  R.  S.  Missouri,  1929,  reads  as 

follows: 


"The  aggregate  amount  of  the  capital  stock 
of  any  loan  and  investment  company  organized 
under  the  provisions  of  this  article  shall 
not  be  more  nor  less  than  is  now  provided 
for  in  the  case  of  manufacturing  and  ousiness 
corporations. " 


In  reading  the  above  throe  sections  together.  It  must  be 
construed  that  anything  contained  in  Chapter  32,  Article 
8,  refers  only  to  corporations  and  not  individuals. 
Section  4982  R.  S.  Missouri,  1929,  which  is  contained 
in  Chapter  32,  Article  8,  was  amended  by  Section  4932 
Laws  of  Missouri,  1933,  page  199. 
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The  third  paragraph  of  Section  4982,  Laws  of 
Missouri,  1933,  reads  as  follows:  (P.  200). 


"To  charge  for  a loan  made  pursuant  to 
this  section  one  dollar  for  each  fifty  dol- 
lars or  fraction  thereof  loaned  for  any  ex- 
amination or  investigation  of  the  character 
and  circumstances  of  the  borrower,  co-maker 
or  surety  and  the  drawing  and  taking  ac- 
knowledgment of  necessary  papers  in  making 
the  loan;  no  charge  shall  be  collected  un- 
less a loan  shall  have  been  made  as  a result 
of  such  examination  or  investigation." 


The  fourth  paragraph  of  the  same  section  reads  as  follows: 


"To  charge  for  a loan  made  pursuant  to  tnia 
Section,  when  secured  by  chattel  mortgage 
or  lien  upon  a motor  vehicle,  a sum  not 
greater  than  Twenty  Dollars  ( ,20.00)  on 
account  of  extra  hazards  involved  in  such 
loans,  provided,  however,  that  in  the  event 
the  Company  retains  all  or  any  part  of  such 
charge  for  its  own  use,  the  note  evidencing 
the  Indebtedness  shall  bear  on  its  face  a 
statement  that  the  maker  thereof  has  the 
option  of  delivering  and  conveying  the 
motor  vehicle  securing  such  note,  regard- 
less of  condition,  in  l\xll  satisfaction  of 
the  balance  due  thereon." 


In  view  of  the  third  and  fourth  paragraphs 
being  in  Section  4982,  supra,  and  contained  in  Chapter 
32,  Article  8,  which  only  applies  to  corporations,  it 
cannot  be  said  that  an  individual  could  take  advantage 
of  this  additional  power  as  conferred  by  the  laws  of 
1929,  and  the  laws  of  1933. 
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The  sections  above  quoted  are  not  ambiguous 
and  do  not  need  interpretation  by  the  courts  of  this 
state.  According  to  59  *>•  page  952,  it  is  said: 


"The  intention  of  the  legislature  is 
to  be  obtained  primarily  from  the  language 
used  in  the  statute.  The  court  must  im- 
partially and  without  bias  review  the  writ- 
ten words  of  the  act,  being  aided  in  txieir 
interpretations  by  the  canons  of  construction. 
Whefce  the  language  of  a statute  is  plain  and 
unambiguous,  there  is  no  occasion  for  con- 
struction, even  though  other -meanings  could 
be  found;  and  the  court  cannot  indulge  in 
speculation  as  to  the  probable  or  possible 
qualifications  which  might  have  been  in  the 
mind  of  the  legislature,  but  the  statute 
must  be  given  effect  according  to  its  plain 
and  obvious  meaning."  citing  Gendron  v. 

Dwight  Chapin  & Co.,  (App. ) 57  S.  W.  (2d) 

486;  Bets  v.  Kansas  City  So.  R.  Co.,  284 
S.  W.  455,  314  Mo.  390;  Grier  v.  Kansas 
City,  C.  . & St.  J.  Ry . Co.,  228  S.  W« 

454,  286  Mo.  523." 


Also,  in  the  case  of  Betz  v.  Columbia  Telephone  Co., 
(App.)  24  S.  W.  (2d)  224,  the  Court  said: 


"To  get  at  the  true  meaning  of  the  lang- 
uage of  the  statute  the  court  must  look 
at  the  whole  purpose  of  the  act,  the 
law  as  it  was  before  the  enactment,  and 
the  change  in  the  law  intended  to  be 
made. " 


It  will  be  noticed  in  the  fourth  paragraph 
of  Section  4982,  supra.  Laws  of  Missouri,  1933,  page 
201,  that  it  specifically  sets  out  "Company"  which 

further  bears  out  the  opinion  of  this  department 

» 
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that  this  section  which  allows  $1.50  for  the  examina- 
tion or  investigation  of  the  character  of  the  borrower 
or  others,  and  also  which  allows  under  the  fourth  para- 
graph a sum  not  greater  than  Twenty  (^20.00)  Dollars, 
which  should  be  construed  as  a commission  on  account 
of  extra  hazard  involved  in  the  loan  upon  automobiles, 
only  applies  to  corporations  incorporated  under  the 
loan  investment  company  chapter*  and  does  not  apply  to 
individuals* 

Section  2840  R*  S*  Missouri,  1929,  reads  as 

follows s 


"The  parties  may  agree,  in  writing,  for 
the  payment  of  interest  not  exceeding 
eight  per  cent,  per  annum,  on  money  due 
or  to  become  due  upon  any  contract." 


Under  this  section  an  individual  by  agreement  may  charge 
a rate  of  interest  not  exceeding  eight  per  cent  per 
annum.  Eut  sections  4980,4981,4982,  supra,  covers  ad- 
ditional charges  that  may  be  lawfully  demanded  by  loan 
and  investment  companies. 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the  op- 
inion of  this  department  that  Chapter  32,  Article  8, 
Laws  of  Missouri,  1929,  and  a s amended  in  the  Laws  of 
Missouri,  1933,  page  199,  only  applies  to  corporations 
chartered  and  operating  under  the  Loan  and  Investment 
Act  and  does  not  apply  to  Individuals. 


APPROVED: 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


(Acting)  Attorney  General. 
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Board  of  Education  in  cities  of  500,000 
or  over  may  not  terminate  the  tenure  of 
teachers  on  the  basis  of  age  without 
recommendation  of  the  Superintendent  of 
Instruction. 

Revenues  may  be  used  to  pay  teachers 
retired  from  service. 
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Board  of  Eduoation 
of  the  City  of  St.  Louis 
St.  Louis,  Missouri 

Attentions  Mr.  Riohard  Murphy 

Gentlemens 

This  is  In  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  follow- 
ing questions} 

”1.  May  the  Board  of  Eduoation 
terminate  the  tenure  of  teachers 
on  the  basis  of  age? 

"2.  Can  the  Board  legally  use 
part  of  its  revenues  as  payment 
to  teachers  retired  from  service?’' 

In  our  researoh  on  your  first  question  we  find 
that  Sections  9573  and  9575,  R.  S.  Missouri  1929,  are 
applicable.  They  are  as  follows: 

"The  members  of  such  board  of  edu- 
cation shall  be  elected  on  a general 
ticket  and  by  the  qualified  voters 
of  such  city  at  large  as  herein- 
after provided,  and  shall  qualify 
by  taking  the  oath  prescribed  by 
this  article,  and  proceed  to  organize 
by  electing  one  of  their  number  presi- 
dent and  another  vice-president)  and 
thereupon  it  shall  be  the  duty  of  any 
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then  existing  corporation,  or  board 
of  directors,  or  officers  of  the 
sohool  district  of  such  oity,  to 
surrender  their  offices  and  to 
deliver  to  said  board  of  education, 
or  to  its  officers,  agents  or  em- 
ployes, all  the  public  school  prop- 
erty,  both  real  and  personal,  of 
every  kind  whatsoever,  and  the  con- 
trol and  management  of  the  public 
school  affairs  of  such  oityt  Pro- 
vided, that  until  such  board  of  edu- 
cation shall  be  organised,  the  admin- 
istration of  the  public  schools  and 
the  management  of  sohool  property  in 
such  city  shall  remain  in  the  con- 
trol of  any  such  existing  corporation, 
board  of  directors,  or  officers  of 
the  school  district,  in  the  same  man- 
ner and  with  the  same  powers  as  exist- 
ed prior  to  the  passage  of  this  article, 
or  the  attaining  by  said  oity  of  the 
requisite  number  of  inhabitants . It 
shall  be  the  duty  of  the  said  board 
of  eduction,  as  soon  as.  practicable 
after  its  organisation,  to  appoint  a 
superintendent  of  public  instruction, 
a commissioner  of  school  buildings,  a 
secretary  and  treasurer,  an  auditor, 
and  such  other  officers,  employes  and 
agents  as  it  may  deem  propert  Pro- 
vided, that  no  such  officer,  employe 
or  agent  shall  be  a member  of  said 
board.  And  such  board  of  education 
may  continue  the  employment  and  ser- 
vice of  any  existing  officers,  teachers, 
agents  or  other  employes,  in  their 
several  capacities,  in  connection  with 
the  administration  of  sohool  affairs 
until  such  time  as  they  may  effect  the 
change  of  the  administrative  system 
applicable  to  the  public  schools  as 
contemplated  in  this  article;  and 
said  bonrd  of  education  may  thereafter 
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retain  or  remove  any  agents,  teachers. 
Janitors,  engineers  or  other  employes 
then  rendering  service  in  connection 
with  the  public  schools  of  such  city. 

At  its  first  regular  meeting  after 
the  first  day  of  October  in  each  year 
following  its  original  organization, 
said  board  of  education  shall  re- 
organize by  electing  one  of  its  mem- 
bers president  and  another  vice-presi- 
dent. All  vacancies  in  such  board 
shall  be  filled  by  the  mayor  by  appoint- 
ment until  the  next  election  for  mem- 
bers of  said  board,  when  the  Vacancy 
shall  be  filled  for  the  remainder  of 
the  term.  All  rules  and  by-laws  made 
by  any  existing  corporation,  board 
of  directors,  or  officers  of  the 
school  district,  at  such  time  vested 
in  such  city  with  the  management  of  the 
public  schools,  for  the  government  of 
the  public  schools  and  school  property 
in  such  city,  sfc&l  continue  in  force, 
so  far  as  consistent  with  this  article, 
until  repealed  or  altered  by  suoh  board 
of  education." 

"The  superintendent  of  Instruction  shall 
be  appointed  by  the  board  of  education 
for  a term  of  four  years,  during  which 
term  his  compensation  shall  not  be 
reduced.  The  board  of  education  may,  on 
the  nomination  of  the  superintendent  of 
instruction,  appoint  as  many  assistant 
superintendents  as  it  may  deem  neces- 
sary, whose  compensation  shall  be  fixed 
by  the  board,  and  who  may  be  removed  by 
the  superintendent  with  the  approval  of  the 
board.  The  superintendent  of  instruction 
shall  have  general  supervision,  subject 
to  the  control  of  the  board,  of  the  oour8e 
of  Instruction,  discipline  and  conduct  of 
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the  schools,  textbooks  and  studies; 
and  all  appointments,  promotions 
and  transfers  of  teachers,  and 
Introduction  and  changes  of  text- 
books and  apparatus,  shall  be  made  only 
upon  the  recommendation  of t the  super- 
intendent, and  the  approval  of  the 
board.  The  superintendent  shall  have 
power  to  suspend  any  teacher  for  cause 
deemed  by  him  sufficient,  and  the  board 
of  education  shall  take  such  action  upon 
the  restoration  or  removal  of  such 
teacher  as  it  may  deem  proper.  All 
appointments  and  promotions  of  teachers 
shall  be  made  upon  the  basis  of  merit, 
to  be  ascertained,  as  far  as  practicable, 
in  cases  of  appointments,  by  examination, 
and  in  oases  of  promotion,  by  length  and 
character  of  service.  Examination  for 
appointment  shall  be  conducted  by  the 
superintendent  under  regulations  to  be 
made  by  the  board.  The  superintendent 
of  instruction  Bhall  devote  himself  ex- 
clusively to  the  duties  of  his  office 
and  shall  have  power  to  appoint  clerks, 
whose  number  and  salary  shall  be  fixed 
by  the  board,  and  shall  have  power  to 
remove  the  same;  shall  exercise  a general 
supervision  over  the  schools  of  the  city, 
examine  their  condition  and  progress, 
and  shall  keep  himself  informed  of  the 
progress  of  education  in  other  cities. 

He  shall  advise  himself  of  the  need  of 
extension  of  the  school  system  of  the 
city,  shall  make  reports  from  time  to 
time  as  may  be  fixed  by  the  miles  or 
directed  the  board,  and  shall  be 
responsible  to  the  board  for  the 
condition  of  the  instruction  and  dis- 
cipline of  the  schools." 

The  power  of  the  board  to  employ  and  terminate  the 
services  of  teachers  has  been  before  the  Supreme  Court  on 
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two  different  occasions.  The  first  time  in  State  ex 
rel.  Brown  et  al.  v.  Board  of  Education  of  City  of  St. 
Louis  et  al.,  294  Mo.  106,  242  S.  W.  85,  and  State  ax 
rel.  Brown  v.  Board  of  Education,  299  Mo.  465,  253  S. 

W.  937.  The  first  time  the  question  of  the  power  of 
the  board  came  before  the  Supreme  Court  it  seems  that 
the  board  of  education  of  the  city  of  3t.  Louis  made 
the  following  rule  with  respect  to  employment  of teachers 
(242  S.  W.  86): 

"'Section  1.  The  teacnera  appoint- 
ed at  the  close  of  the  soholastio 
year  shall  hold  their  positions  for 
one  year;  and  the  board  distinct- 
ly reserves  the  right  of  discon- 
tinuing the  services  of  any  and  all 
of  the  teachers  at  any  time,  should 
it  deem  such  an  action  expedient. 

Any  teacher  appointed  to  a position 
shall  hold  position  for  that  soholastic 
year,  subject,  however,  to  the  above- 
mentioned  provisions  governing  teachers 
reappointed  at  the  close  of  the  schol- 
astic year.  Every  teacher  employed  by 
the  board  shall  be  required  to  sign  a 
contract  accepting  appointment  sub- 
ject to  the  conditions  of  this  rule.*" 

The  authority  of  the  board  of  education  to  make  and  en- 
force such  a rule  was  covered  In  this  case  and  the  court, 
in  construing  what  is  now  Section  9575,  R.  S.  Missouri 
1929,  said  at  1.  o.  88: 

"The  statute  under  consideration  was 
enacted  in  1897.  Section  11461  was 
obviously  enacted  to  abrogate  this 
rule  and  to  remedy  the  evils  arising 
from  its  enforcement.  This  purpose 
is  as  apparent  as  if  it  had  been  so 
deolared  in  express  terms.  It  or- 
dains that  the  superintendent  of 
instruction  shall  have  general  super- 
vision, subject  to  the  control  of  the 
board,  of  the  course  of  instruction, 
discipline,  and  conduct  of  the  schools. 


Board  of  Education 
City  of  St.  Louis 


6- 


July  18 , 1939 


text-books , and  studies;  and  all 
appointments , transfers,  and  pro- 
motions of  teachers  and  introduc- 
tion and  changes  of  text-books 
;.rxd  apparatus,  shall  be  made  only 
upon  the  recommendation  of  the  super- 
intendent and  the  approval  of  the 
board.  The  superintendent  shall 
have  power  to  suspend  any  teacher 
for  cause  deemed  by  him  sufficient, 
and  the  board  of  education  shall  take 
such  action  upon  the  restoration  or 
removal  of  such  teacher  as  it  may 
deem  proper.  All  appointments  and 
promotions'  of  teachers  shall  be  made 
upon  the  basis  of  merit,  to  be  ascer- 
tained, as  far  as  practicable,  in 
cases  of  appointments,  by  examination, 
and  in  oases  of  promotion,  by  length 
and  character  of  service.  These  and 
other  provisions  of  this  section  are 
the  dominant  characteristics  of  the 
statute.  They  unmistakably  indicate 
that  the  chief  business  of  the  board, 
under  the  direct  on  and  leadership  of 
the  superintendent  of  instruction,  is 
the  organization  of  a permanent  oorpa 
of  teachers  on  the  basis  of  merit,  whose 
tenures  are  not  dependent  on  the  pleasure 
of  the  board.  The  members  of  the  board 
are  shorn  of  all  power  of  appointment 
or  dismissal,  except  upon  the  recom- 
mendation of  the  superintendent.  * * ** 

The  court  in  that  case  very  definitely  ruled  that 
the  board  of  education  did  not  have  authority  to  terminate 
the  service  of  a teacher  without  the  recommendation  of 
the  superintendent  of  instruction.  The  above  decree 
again  came  before  the  Supreme  Court  in  State  ex  rel. 

Brown  v.  Board  of  Education,  299  Mo.  465,  and  in  discussing 
that  decree  the  court,  at  1.  c.  469,  saidt 

"It  will  be  noticed  by  this  final 
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decree  that  the  Board  of  Education 
and  the  Superintendent  of  Instruc- 
tion ere  enjoined  (1)  'from  appoint- 
ing teachers  for  a year; * (2)  'from 
discontinuing  the  services  of  any 
teacher  except  after  suspension  b 
the  "Superintendent  of  Instruction" 

In  the  manner  provided  by  law)'  (3) 
and  from  appointing  and  promoting 
teaohers  except  upon  the  basis  of 
merit,  to  be  ascertained  aa  far  as 
practicable  In  case  of  appointment, 
by  examination,  and  In  case  of  pro- 
motion by  length  and  character  of 
service. 

"As  to  the  objection  to  the  ruling 
'(2)'  of  the  circuit  court,  relating 
to  the  discontinuance  of  the  service 
of  a teacher,  the  order  is  thtt  it 
shall  be  done  in  the  manner  provided 
by  lav;  that  Is,  provided  by  Section 
11461,  set  out  above.  The  trial  court 
oertalnly  did  not  err  In  making  that 
order.  As  to  objection  to  order  '(3)' 
relating  to  the  appointments  and  pro- 
motions, etc.,  it  Is  in  almost  the 
exact  language  of  the  statute  regard- 
ing appointments  and  promotions  and 
it  cannot  be  contended  that  the  trial 
court  erred  In  making  that  order. 

Those  Injunctive  orders  are  made 
because  tj;e  observance  of  Section  1, 
Rule  47,  vas  held  by  this  court  to  be 
In  violation  of  the  statute. 

"The  only  part  of  the  judgment  vhich 
the  appellants  objeoted  to  with  any 
plausible  reason  Is  that  '(1)'  en- 
joining the  board  from  'appointing 
teachers  for  a yeer.»  It  Is  argued 
with  great  earnestness  by  the  appellant 
that  under  thpt  ruling,  teaohers  em- 
ployed by  the  Board  of  Education  hold 
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for  Ufa,  subject  only  to  a possi- 
ble removal  for  oaifee  'after  a trial.' 

The  appellants  conjnre  up  an  Insidious 
peril  In  the  form  of  teachers  fasten- 
ing themselves  like  leeches  upon  the 
Board  of  Education  so  that  they  can- 
not be  shaken  off." 

Again  at  1.  c.  471  the  court  aaidt 

"*  * * There  le  nothing  In  the 
opinion  of  this  court,  nor  In  the 
judgment  of  the  circuit  court,  vhlah 
prohibits  the  Board  of  Education, 
on  the  recommendation  of  the  Super- 
intendent of  Instruction,  where  cir- 
cumstances require  It,  in  an  indivi- 
dual case,  from  making  a oontract 
with  a teacher  for  a definite  period. 

The  judgment  merely  provides  that 
all  appointments  and  promotions  shall 
be  made  upon  the  basis  of  merit  to  be 
ascertained  in  the  manner  provided  by 
the  statute.  In  the  former  opinion 
of  this  court  It  is  said  the  law  contem- 
plates that  the  superintendent  has  the 
requisite  capacity  and  information  to 
determine  the  qualifications  of  teach- 
ers and  may  make  recommendations  accord- 
ingly. If  the  superintendent  should 
recomnend  for  sufficient  reasons  that 
an  Individual  teacher  should  be  appoint- 
ed for  a definite  period  and  the  board 
so  chooses  to  appoint  one,  there  is 
nothing  in  the  judgment  of  the  circuit 
court,  nor  in  the  opinion  to  prevent 
it." 

So  it  seems  from  the  opinions  of  the  Supreme  Court 
in  these  two  oases  that  the  board  of  education,  with  a 
recommendation  of  the  superintendent  of  instruction, 
might  terminate  the  services  of  the  teachers  on  the  account 
of  age  or  make  such  contracts  of  employment  as  the  parties 
saw  fit  to  make. 
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In  our  research  throuji  the  statutes  we  find, 
however,  that  Section  90G6  is  a special  statute  appli- 
cable  to  teachers  in  such  cities  who  have  eleoted  to 
participate  in  the  retirement  pension  fund.  This  sec- 
tion is  as  follows! 

"The  public  school  boards  or  boards 
of  directors  having  charge  of  pub- 
lic schools  in  such  cities  shall 
ha vs  power,  by  a majority  vote  of 
all  members,  to  retire  any  female 
teacher  or  other  administrative  and 
clerical  employe  who  shall  have 
eleoted  to  oo&.e  under  and  partici- 
pate in  the  benefits  of  this  article, 
as  aforesaid,  and  who  shall  have 
taught  in  public  schools  or  rendered 
service  therein  for  s period  aggregating 
twenty-five  years | and  any  male  teacher 
or  administrative  and  olerioal  employe 
who  shall  have  eleoted  to  come  under 
and  participate  in  the  benefits  of 
this  article,  as  aforesaid,  and  who 
shall  have  taught  or  rendered  such 
service  for  a period  aggregating 
thirty  years)  and  such  teacher  or 
administrative  and  clerical  employe 
shall  have  the  right,  after  such 
term  of  service,  to  retire  and  became 
a beneficiary  under  said  article,  pro- 
vided he  shall  be,  in  the  judgment  of 
the  board  of  trustees,  physically  or 
mentally  incapacitated  for  such  ser- 
vice! Provided,  however,  that  four- 
fifths  of  the  said  term  of  service 
shall  have  been  rendered  by  said 
beneficiary  within  the  limits  of  the 
municipality  where  said  boards  have 
jurisdiction!  Provided  further, 
that  said  board  of  trustees  shall  have 
full  power  to  pass  on  the  applications 
of  all  teachers,  administrative  and 
clerical  employes,  who  may  eleot  to 
come  under  and  participate  in  the 
benefits  of  this  article,  and  prescribe 
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rules  governing  time  of  service. " 

It  seems  from  this  section  that  the  board  of  edu- 
cation of  such  oities  may  retire  teachers  who  have  been 
in  service  for  a certain  period  of  time,  and  provided 
that  they  come  within  the  provisions  of  said  Section  9006. 


CONCLUSION. 


From  the  foregoing  It  is  the  opinion  of  this  depart- 
ment that  the  board  of  education  of  the  city  of  St.  Louis 
may  not  terminate  the  tenure  of  a teacher  on  the  basis  of 
age  without  the  recommendation  of  the  superintendent  of 
instruction  unless  such  teacher  comes  within  the  provisions 
of  Seotion  9006,  supra*  In  such  case,  the  board  by  majority 
vote  may  retire  such  teacher. 

We  are  further  of  the  opinion  that  if  the  super- 
intendent of  Instruction  recommends  the  termination  of  the 
tenure  of  a teacher  that  the  board  may  terminate  such  ser- 
vl oes. 

II. 

On  your  second  question  we  find  that  3ection  9004 
R.  S.  Missouri  1929,  is  applicable,  and  it  provides  as 
follow at 

"The  public  school  board  or  boards 
of  directors  having  charge  of  pub- 
lic schools  in  cities  now  or  here- 
after having  a population  of  three 
hundred  thousand  inhabitants  or 
more  shall  have  power  to  create 
a public  school  teachers'  and  ad- 
ministrative and  clerical  employes' 
pension  and  retirement  fund,  and 
for  that  purpose  they  may  Bet  apart 
the  following  moneys,  to-wit:  (1) 

An  amount  not  exceeding  one  per  cent* 
per  annum  of  the  respective  salaries 
paid  to  teachers  and  administrative 
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and  clerical  employe a in  the  em- 
ployment of  such  boards,  who  shall 
elect  to  come  under  and  participate 
in  the  benefits  of  the  succeeding 
sections,  which  amount  shall  be 
deducted  from  said  salaries  annually, 
at  such  time  and  in  such  manner  as 
the  board  of  trustees  shall  prescribe. 

(2)  All  moneys  received  from  donations, 
legacies,  gifts,  bequests  or  otherwise, 
on  account  of  said  fund.  (3)  All 
moneys  which  may  be  derived  from  other 
methods  of  increment  as  may  be  duly  and 
legally  devised  for  the  increase  of 
said  fund." 

Prom  this  section  a retirement  or  teaohers*  fund  is 
provided. 

Your  question  especially  refers  to  the  authority  of 
the  board  of  education  to  use  public  funds  for  the  payment 
of  teachers  who  have  retired.  Section  47  of  Article  IV 
of  the  Constitution  provides  as  follows: 


"The  General  Assembly  shall  have  no 
power  to  authorise  any  county,  city, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the 
State  now  existing,  or  that  may  be 
hereafter  established,  to  'lend  its 
credit,  or  to  grant  public  money  or 
thing  of  value  in  aid  of  or  to  any 
individual,  association  or  corporation 
whatsoever,  or  to  become  a stockholder 
in  such  corporation,  association  or 
company:  Provided,  That  this  shall  not 
be  so  construed  as  to  prohibit  the 
General  Assembly  from  providing  by  law 
for  authorizing  the  creation,  mainte- 
nance and  management  of  a fund  for  the 
pensioning  of  crippled  and  disabled 
firemen,  and  for  the  relief  of  the 
widows  and  minor  children  of  deceased 
firemen,  by  such  cities,  villages  or 
incorporated  towns  as  may  have  an 
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organised  fire  department— said  fund 
to  be  tak  n from  the  municipal  revenue 
of  such  cities,  villages  or  incorporated 
towns:  Provided  further.  That  nothing 
in  this  Constitution  contained  shall 
be  construed  as  prohibiting  the  General 
Assembly  from  granting,  or  authorising 
the  granting  of,  pensions  to  the  deserv- 
ing blind,  as  may  be  provided  and  regu- 
lated by  law:  Provided  further.  That 
the  General  Assembly  of  the  State  of 
Missouri  shall  cause  an  annual  tax  of 
not  less  than  one-half  of  one  cent  nor 
more  than  three  cents  on  the  one  hun- 
dred dollars  valuation  of  the  taxable 
property  of  the  State  to  be  levied  for 
the  purpose  of  providing  a fund  to  be 
devoted  in  the  manner  provided  by  law 
to  the  pensioning  of  the  deserving 
blind.  If  any  balance  shall  exist  in 
such  fund  after  the  deserving  blind 
have  been  pensioned,  then  the  same,  or 
so  much  thereof  as  may  be  necessary,  may 
be  used  for  the  support  of  the  commission 
for  the  blind.  And  if  there  shall  be  a 
balance  in  said  fund  after  the  blind  have 
been  pensioned  and  the  commission  for  the 
blind  has  received  adequate  support,  then 
the  same  shall  be  transferred  to  the  pub- 
lic school  fund.  Said  tax  shall  be  levied 
and  collected  annually  in  the  same  man- 
ner as  other  State  taxes  are  levied  and 
collected,  and  such  fund  shall  be  subject 
to  appropriation  for  above  purposes  by 
the  General  Assembly.* 


This  article  of  the  Constitution  was  amended  in  1936  by 
adding  another  section  thereto  and  it  is  as  follows: 
(Laws  of  Missouri  1937,  page  613,  Amondment  No.  3,  Sec- 
tion 47a) 

"Nothing  in  this  Constitution  contain- 
ed shall  be  construed  ae  prohibiting 
paymente,  from  any  public  funds,  into 
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a fund  or  funds,  for  paying  benefits, 
upon  retirement,  disability,  or  death, 
to  persons  employed  and  paid  out  of 
any  public  fund,  for  educational 
services,  their  beneflolaries,  or 
their  estates." 

It  appears  that  this  amendment  was  adopted  especial- 
ly for  the  purpose  of  taking  care  of  the  funds  needed  to 
carry  out  the  provisions  of  Section  9004,  supra. 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  if  funds  are  available  the  board  of  education  of 
the  city  of  St.  Louis  can  legally  use  them  in  payment  to 
teachers  who  are  retired  from  service. 

Respectfully  submitted 


TYRii  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


W7TTBBKH 

(Acting)  Attorney  General 
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TAXATION: 


No  exemption  allowed  on  execution  on  judgment1 
for  personal  taxes. 


i 

1 


I 

August  22,  1939 

y 


) 


Hon.  Charles  L.  Murrell,  Jr., 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


filed 


Dear  Sir: 


We  are  in  receipt  of  youri 
\mder  date  of  August  17th,  1939, 


request  for  an  opinion, 
Milch  reads  as  follows: 


"I  would  like  to  have  thej  opinion  of  your 
office  on  the  following  question,  What 
exemption  can  be  claimed  by  a judgment- 
debtor  when  the  Judgment  was  on  personal 
taxes?" 


Section  1166,  Article  19,  Chapter  5,  R.  S.  Mis- 
souri, 1929,  reads  as  follows: 


"Nothing  contained  in  this  article  shall 
be  construed  so  as  to  exempt  any  property 
from  seizure  and  sale  for  the  payment  of  tax- 
es due  this  state,  or  any  city,  town  or 
county  thereof." 


The  above  section  was  upheld  in  Lazonby  v. 
Smlthey,  151  Mo.  App.  285,  1.  c.  291,  where  the  court 
said: 
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"Exception  to  the  general  exemption  law 
has  always  existed  In  favor  of  an  execution 
for  taxes  (section  3165,  R«  S#  1899,)  If 
we  should  allow  section  124  the  breadth 
of  meaning  asked  by  the  widow.  It  would 
make  necessary  to  say  that  property  thus 
held  by  her  would  be  protected  from  sale 
for  taxes,  * * * " 


Section  3165,  R.  S.  Missouri  1899  Is  now  Section 
1166  R,  S.  Missouri,  1929. 

CONCLUSION 


In  view  of  the  above  authorities,  it  is  the 
opinion  of  tula  department  that  no  exemption,  can  be 
claimed  by  a Judgment  debtor  when  the  Judgment  was  on 
personal  taxes. 


APPROVED* 

J.  ?".  TA YL6P. 

(Acting)  Attorney  General 


Your 8 very  truly, 

W.  J.  BURKE 

Assistant  Attorney  General 
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SWEEPSTAKE  TICKET:  Lottery 


August  29,  1939 


Honorable  Maurice  L.  . uahlin 
Associate  Prosecuting  Attorney 
Municipal  Courts  building 
St.  Louis,  Missouri 


V»‘ 


Dear  Sir:  f 

V/e  have  your  request  Tor  an  opinion  on  "Sweepstake 
Ticket".  It  appears  that  prizes  are  awarded  each  month, 
and  that  the  plan  is  to  give  each  merchant  who  advertises 
with  the  operator  five  hundred  free  coupons  for  each  , 3*50 
worth  of  advertising  done  by  the  merchant.  The  merchant, 
in  turn,  gives  the  tickets  to  customers  who  purchase  mer- 
chandise from  him.  The  winners  are  determined  by  drawing. 

The  principle  underlying  ail  lottery  law  is  that  a 
lottery  is  a scheme  or  device  wherein  anything  of  value, 
is  for  a consideration,  allotted  by  cliance.  It  is  universally 
agreed  that  a lottery  contains  three  essential  elements, 
namely,  prize,  chance  and  consideration.  Brooklyn  Daily 
Eagle  v.  Voorhies,  181  Fed.  579;  38  Corpus  Juris,  page  2d9 ; 
George  Washington  Law  hevlew,  hay  1936,  page  430;  45  harvard 
daw  Kuvlevr,  page  1196. 

This  is  the  rule  in  Missouri.  State  v.  imcrson,  1 S.  u. 
(2d)  109;  State  ex  rel.  v.  hughes,  299  ho.  529,  253  S.  229; 
State  v.  Becker,  246  Mo.  555,  154  S.  W.  769. 

Under  the  above  cases  a lottery  is  any  scheme  or  device 
whereby  anything  of  value  is,  for  a consideration,  allotted 
by  chance.  In  the  present  case  the  prizes  are  allotted  by 
chance,  to-wit,  the  drawing.  It  is  admitted  there  is  a prize 
offered.  The  only  remaining  question  is  whether  or  not  there 
is  any  consideration  in  order  to  make  the  above  scheme  a 
lottery. 

The  general  rule  is  amply  stated  in  Thomas  on  i<on-i.  ailable 
hatter.  Section  16,  page  35,  as  follows:  . 
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"The  general  rule  relative  tc  the  con- 
sideration in  schemes  of  this  class,  de- 
duoible  from  the  adjudged  cases  and  the 
elementary  prinoiploa,  may  be  formulated 
as  follows:  Where  a promoter  of  a busi- 
ness enterprise,  with  the  evident  design 
of  advertising  his  business  and  thereby 
increasing  iris  profits,  distributes  prizes 
to  some  of  those  wiio  call  upon  nim  or  his 
agent,  or  write  to  him  or  M6  agent,  or 
put  themselves  to  trouble  or  inconvenience, 
even  of  a slight  degree,  or  perform  same 
service  at  the  request  of  and  for  the  pro- 
moter, the  parties  receiving  the  prize  to 
be  determined  by  lot  or  chance,  a suffi- 
cient consideration  exists  to  constitute 
the  enterprise  a lottery  though  the  pro- 
moter does  not  require  the  payment  of 
anything  to  him  directly  by  those  who 
hold  chances  to  draw  prizes, " 


It  is  not  necessary  that  the  promisor  (respondent) 
receive  any  benefit,  or  that  people  pay  directly  or  purchase 
a ticket,  Brooklyn  Daily  kagle  v,  Voorhies,  181  Fed,  579, 
but  the  question  is:  Did  the  promisee  (public)  suffer  any 
detriment  or  inconvenience?  Consideration  may  be  either  a 
benefit  to  the  promisor  or  a detriment  to  the  promisee. 

McNulty  v.  Kansas  City,  198  S.  W,  185,  The  promise  made 
to  the  public  by  petitioner  is  to  award  a prize  of  a fixed 
s;am  of  money.  In  accepting  this  promise,  what  loss,  trouole 
or  Inconvenience  is  sustained  by  the  public?  If  there  Is 
any  loss,  trouble  or  inconvenience,  there  is  consideration 
given  oy  the  public.  Mayfield  v.  Dubank,  278  S.  W.  243,  246 j 
Mayers  v.  Groves,  brothers  and  Co.  22  S.  W.  (2d)  174,  1.  c.  177, 

The  free  distribution  of  these  tickets  to  the  customers 
of  the  store  does  not  ohango  the  above  rule.  The  purchase 
price  of  the  goods  sold  also  inoludes  the  price  the  customer 
pays  for  a sweepstake  ticket,  and  such  purchase  price  is 
sufficient  consideration  in  law  to  make  the  scheme  a lottery. 
Glover  v.  Malloska,  238  Mich.  216,  213  ii.  W.  107. 

In  the  Gover  Case  chances  In  drawings  by  lot  were  dis- 
tributed Indiscriminately  and  without  charge  to  customers 
and  non-customers  alike.  He tail  oil  stations  distributed 
numoered  tickets  without  charge  to  purchasers  and  persons 
asking  therefor.  Once  a mouth  an  automobile  was  disposed 
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of  by  chance  to  the  ticket  holder  of  the  sane  number  drawn. 
The  court  held  It  to  be  a lottery.  The  Michigan  court  said: 


"The  scheme  was  clearly  a lottery.  Peo- 
ple v.  koPhee,  139  Mich.  687;  103  N.  W. 
174;  69  L.  R.  A.  505;  5 Ann.  Gas.  835; 
People  v.  Vi'assnua,  214  Mich.  42;  182  N.W. 
66.  The  often  asserted,  essentials  of 
lottery,  vis. : consideration,  prize  and 
chance,  were  all  present.  Malloska  sold 
the  tickets  to  his  customers  for  distribu- 
tion by  than  In  the  course  of  trade  to 
further  his  pecuniary  interest,  and  this 
established  consideration.  The  fact  that 
Malloska  p,ave  some  tickets  away  at  fairs 
and  exhibitions  and  the  put' chasers  of 
tickets  for  use  In  the  retail  trade  gave 
than  away.  without  pay,  to  their  custom- 
ers. and  seme times  to  otEera.  did  not  at 
all  save  the  a chene~~7rotn  being  a lottery. " 
(1.  cTToSTT  (Italics  ours. ) 


In  Sooiety  et  al.  v.  Seattle,  203  Pac.  21,  22;  118 
Wash.  258,  where  an  association  by  pre-arrangement  with  the 
manager  of  a theatre  distributed  numbered  tickets  without 
charge  and  awarded  prizes  by  ohance  to  the  occupants  of  the 
theatre  who  had  paid  admission,  and  the  association  contended 
that  the  element  of  consideration  was  wanting  because  the 
theatre  patrons  paid  nothing  additional  for  the  numbered 
tickets,  the  Supreme  Court  of  Washington  said: 


"But  while  the  patrons  may  not  pay,  and 
the  respondents  may  not  receive  any  di- 
rect consideration,  there  Is  an  Indirect 
consideration  paid  and  receive?.  The 
fact  that  prizes  of  more  or  less  value  are 
to  be  distributed  will  attract  persona  to 
the  theatres  who  would  not  otherwise  at- 
tend^ In  tills  manner  those  obtaining 
prizes  pay  consideration  for  them,  and  the 
theatres  reap  a direct  financial  benefit. " 
(Italics  ours.T 


t 
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CONCLUSION 


It  la  therefore  the  opinion  of  this  office  that 
"Sweepstake  Ticket"  la  a lottery  prohibited  by  Section 
4314,  R.  S.  Mo.  1929. 


Respeotfully  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVED i 


71  E.  Taylor 

( Acting ) Attorney  General 
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ROAD  DISTRICTS:  City  of  the  fourth  class  cannot 

HUNICIPAL  CORPORATIONS:  organize  itself  intoAapecial  road 

district  under  Section  7047,  R.  S. 
Mo.  1929, 


August  SO,  1939 


V 


Mr.  W.  L.  Mulvania 
City  Attorney 
Rock  Port,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reada  aa  follows: 

"As  the  attorney  for  the  City  of  Rook 
Port  I hare  been  requested  by  the 
Mayor  and  Board  of  Aldermen  of  this 
city  to  ascertain  the  opinion  of  your 
department  upon  the  question  of  whether 
the  City  of  Rock  Port  may  in  and  of  it- 
self organise  itself  into  a special 
road  district  pursuant  to  the  pro- 
visions of  Article  Nine,  Chapter  42 
of  the  Revised  Statutes  of  Missouri, 

1929,  beginning  with  seotlon  8024 
without  including  in  said  proposed 
district  any  territory  beyond  the 
limits  of  the  City." 

Art 1 ole  IX,  Chapter  42  of  the  Revised  Statutes  of 
Missouri,  1929,  provides  for  the  organization  of  a 
special  road  district  not  exceeding  eight  miles  square 
wherein  is  located  a city,  town  or  village  containing 
less  than  one  hundred  thousand  inhabitants. 

Section  8033  of  said  Act  provides  in  part  as  fol- 
lows : 


"Said  board  (of  oomnls  si  oners  of  the 
road  district)  shall  have  sole,  ex- 
clusive and  entire  control  ana  juris- 
diction over  all  public  hl^iwaya 
within  its  district  outside  the  cor- 
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porate  limits  of  any  city  or  village 
*«***«*«  * * ■ 

Section  8034,  R.  S.  Missouri,  1929,  provides  In 

part* 


"Said  board  shall  have  authority  to 
expend  not  more  than  one-fourth  of 
the  revenue  which  may  now  or  which 
may  hereafter  be  paid  into  Its  trea- 
sury for  the  purpose  of  grading  and 
repairing  any  roads  or  streets  with- 
in the  corporate  limits  of  any  city 
within  said  special  road  district 
****•*•■*•**" 

Section  8051,  R.  S.  Missouri,  1929,  provides  as 
follows: 


"Said  boards  may  repair,  grade,  gra- 
vel, maoadamlze  or  pave  any  road  In 
its  district  but  nothing  herein 
shall  be  taken  or  construed  as  en- 
larging the  powers  of  the  boards  to 
expend  money  upon  roads  and  streets 
within  the  corporate  limits  of  any 
city  within  said  special  road  dis- 
trict as  limited  by  section  8034 
of  thi3  article." 

Rockport  is  a city  of  the  fourth  class.  Section 
7047,  R.  S.  Missouri,  1929,  provides  that,  "#•***** 
Cities  of  the  fourth  class  shall  have  and  exercise  ex- 
clusive control  over  all  streets,  alleys,  avenues  and 
public  highways  within  the  limits  of  such  city." 

In  the  construction  of  statutes  the  primary  rule 
is  to  ascertain  and  give  effect  to  the  lawmakers'  intent 
and  this  should  be  done  from  the  words  used,  if  possible 
considering  the  language  honestly  and  faithfully.  St. 
Louis  v.  Commission  Co.,  85  S.  W.  (2d)  21;  Graves  v. 
Purcell,  337  Mo.  574. 
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We  believe  it  Is  the  Intention  of  the  Legislature, 
as  gleaned  from  the  statutes  quoted  above,  that  the 
speolal  road  district,  as  provided  for  In  Article  IX, 
Chapter  42,  was  to  Include  territory  outside  the  limits 
of  a city,  town  or  village  and  was  not  meant  to  be  con- 
fined to  a municipality's  boundaries. 

We  base  this  conclusion  upon  the  fact  that  the 
board  of  commissioners  Is  the  managing  and  administrative 
body  of  the  road  districts,  but  under  Section  7047  they 
would  have  no  control  over  the  streets  and  roads  In  the 
city,  and,  therefore,  no  control  over  the  roads  of  their 
district.  The  exclusive  oontrol  given  by  Section  8033, 
supra,  over  the  public  highways  outside  the  corporate 
limits  of  a city,  town  or  village  is  an  empty  grant 
because  there  would  be  no  such  highways. 

Furthermore,  since  Sections  8034  and  8051,  supra, 
provide  that  only  one-fourth  of  the  revenue  of  the  dis- 
trict can  be  expended  In  any  city  in  the  district,  the 
remaining  three-fourths  of  the  revenue  would  be  left 
with  no  outlet  for  Its  expenditure. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  depart- 
ment that  a city  of  the  fourth  class  may  not  Incorporate 
Itself  Into  a speolal  road  district  under  Chapter  42, 
Article  IX  of  the  Revised  Statutes  of  Missouri,  1929. 

Respectfully  submitted 


ARTHUR  O'KEEFE 
Assistant  Attorney  General 


APPROVED: 


3.  ri.'fjWWH 

(Acting)  Attorney  General 
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TAXATION  : Until  final  sale,  under  the  provisions  of  Senate 
AND  REVENUE  : Bill  No.  311,  Laws  of  Missouri  1939  and  especial- 
ly Section  9955a  thereof,  or  delivery  of  a deed 
under  the  provisions  of  Section  9957,  Senate  Bill 
No.  94,  Lav/s  of  Missouri  1933,  cities  may  collect 
delinquent  taxes  on  real  estate  as  provided  by 
statute,  the  lien  for  general  taxes  being  para- 
mount  is  unaffected  by  such  procedure. 

September  26,  1939. 


Honorable  Charles  E.  Burrell,  Jr • 
Prosecuting  Attorney 
Adair  County 
Kirk8Ville,  Missouri 


Dear  Mr.  Murrell i 


On  September  23,  1939  we  received  your  request  for 
an  opinion,  which  is  as  follows! 


MI  would  like  to  have  the  opinion  of 
your  department  on  the  following  ques- 
tion* 

"We  have  in  this  County  certain  pieces  of 
real  estate  which  are  delinquent  on  both 
City  and  County  taxes.  The  County  Collec- 
tor has  informed  me  that  he  intends  to 
sell  the  property  for  delinquent  taxes 
under  the  Jones-Monger  Law.  If  this  pro- 
perty is  so Id  by  the  County  Collector  is 
it  subject  to  resale  by  the  City  for  de- 
linquent City  taxes?  Would  also  like  to 
know  if  the  City  sells  property  for  delin- 
quent City  taxes  and  if  the  County  may  re- 
sell it  for  delinquent  County  taxes? 

When  I speak  of  County  taxes  I include 
both  State  and  County  real  estate. " 


Section  9952c,  Laws  of  Missouri  1933,  at  page  431, 
provides  that  lands  and  lots  shall  be  subjected  to  sale 
and  sold  for  delinquent  and  unpaid  taxes  on  real  estate. 
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Section  9963,  thereof,  provides  for  a reoffering  of 
such  lands  and  lots  unless  there  is  a bid  at  the  first  offer 
ing,  in  a sum  equal  to  the  delinquent  taxes,  interest,  penal 
ty  and  costs.  Also  that  if  at  such  reoffering  no  person 
shall  bid  a sum  equal  to  the  taxes,  penalty.  Interest  and 
costs,  the  clerk  of  the  sale  shall  note  such  fact  upon  the 
note  of  such  sale. 

Section  9963a,  thereof,  providing  for  a third  sale  to 
the  highest  bidder  and  Section  9953b,  thereof,  providing  for 
the  redemption  of  delinquent  lands  were  both  repealed  by 
Senate  Bill  No.  311  of  the  haws  of  Missouri  for  1939,  at 
page  860,  and  especially  by  Section  9963a  of  said  Senate 
Bill  No.  311,  which  provided  for  a third  sale  and  made  the 
snm  final  by  providing  for  the  delivery  of  a deed  to  the 
purchaser  under  such  sale.  It  also  provided  that  In  event 
of  no  sale  at  such  third  offering  the  Collector,  in  his 
discretion,  need  not  offer  the  same  oftener  than  every  five 
years  after  such  third  offering  and  that  a sale  thereunder 
would  be  final,  entitling  the  purchaser  to  a collector’s 
deed.  It  further  provided  that  such  reoffering  would  toll 
the  operation  of  any  applicable  statute  of  limitations. 

Section  9967  of  the  haws  of  Missouri  1933,  at  page  438, 
provides  that: 


"If  no  person  shall  redeem  the  lands  sold 
for  taxes  within  two  years  from  the  sale 
* * the  Collector  * * * shall  execute 

to  the  purchaser  * * » a conveyance  * * 

which  shall  vest  in  the  ^rantee  an  estate 
in  fee  simple,  subject,  however  * * * ", 


In  Meriwether  vs.  Overly,  228  Mo.  218,  260,  in  constru- 
ing the  status  of  a lien  for  general  taxes  on  real  estate, 
the  court  said: 


"A  tax  against  real  estate  is  a tax  against 
the  property,  and  not  against  the  owner. 

If  the  taxes  liave  been  legally  assessed, 
they  become  a lien  on  the  property  prior  to 
all  other  liens." 
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In  Little  River  vs*  Sheppard,  76  S,  $.  (2nd)  1013, 

1014,  the  same  principle  was  restated  by  the  court,  en  banc, 
in  the  following  language* 


"The  lien  for  state  and  county  taxes 
shall  be  paramount". 


A final  sale  for  county  and  state  taxes  under  the  pro- 
visions of  Section  9953a  of  Senate  Bill  No.  311,  supra,  and 
a deed  executed  by  the  collector  "under  the  provisions  of 
Section  9957,  supra,  after  the  two  year  redemption  period, 
would  foreclose  the  lien  and  equity  of  redemption  of  all 
Junior  lienors  for  taxes  on  real  estate  for  the  particular 
years  involved. 

The  rights  of  certificate  holders,  obtained  by  sales 
consummated  tinder  the  provisions  of  Sections  9952c  and  9953, 
supra,  are  construed  by  the  court  In  the  case  of  Hilton  vs. 
Smith,  33  S.  ft.  464,  465,  466  as  follows* 


" # « » In  the  absence  of  provisions  of 
law  defining  the  rights  of  the  holder  of 
a certificate  of  purchase,  the  generally 
accepted  rule  is  that  until  the  delivery 
of  a deed  he  takes  no  title  to  the  land, 
either  legal  or  equitable.  * * * After 
the  period  allowed  for  redemption  has 
expired,  as  was  the  case  here,  the  holder 
of  the  certificate  has  a mere  naked  right 
to  demand  and  receive  a deed  from  the 
collector" • 


Therefore,  until  such  time  as  a final  sale  is  consum- 
mated under  the  provisions  of  Section  9953a,  supra,  or  title 
conveyed  under  the  provisions  of  9957,  supra,  cities  may  col- 
lect their  delinquent  taxes  on  real  estate  in  the  manner 
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provided  by  statute,  ^ihe  lien  for  general  taxes,  being 
paramount,  would  be  unaffected  oy  such  procedure. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney-General 
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Hon.  C.  ulen  Murray 
Clerk  of  the  County  Court 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your 
request  for  an  opinion  under  date  of  October  27th, 
which  reads  as  follows: 


"Recently  the  County  Court  order- 
ed the  Sheriff  to  sell  a piece  of 
property  on  which  Jefferson  County 
Capital  School  Fund  held  a mortgage. 

The  interest  on  this  property  was 
in  default  about  eight  years,  ‘ihe 
Sheriff  advertised  this  foreclosure 
sale  by  four  consecutive  publications 
in  a county  weekly  paper,  ’ihe  sale 
took  place  while  the  County  Court 
was  in  session  and  as  there  were  no 
bidders,  I bid  this  property  in  on 
behalf  of  the  County  Court.  After 
the  sale,  there  were  some  who  con- 
tend that  the  sale  is  illegal  due  to 
the  fact  that  the  Circuit  Court  was 
not  in  session  at  that  time. 

"I  will  greatly  appreciate  it  if  you 
will  enlighten  me  on  this  matter  and 
I would  also  like  to  know  if  the  sure- 
ties on  a School  Fund  Loan  would  be  re- 
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lleved  of  their  obligation  if  a 
borrower  from  said  fund  should 
voluntarily  sign  a deed  back  to 
the  county  when  in  default  of 
interest  and  principal. " 


Section  925£,  E.  3.  Missouri,  1929,  pro- 
vides that  every  mortgage  given  to  secure  a school 
loan  shall  be  in  the  ordinary  form  of  a conveyance 
in  fee  and  shall  recite  the  bond  and  contain  a 
condition  that  if  default  shall  be  made  in  any 
payments  of  the  principal  or  interest,  the  sheriff 
may,  under  certain  prescribed  conditions,  sell  the 
mortgaged  premises  for  an  amount  sufficient  to 
satisfy  the  principal  and  interest* 


•Every  mortgage  taken  under  the 
provisions  of  this  chapter  shall 
be  in  the  ordinary  form  of  a con- 
veyance in  fee,  shall  recite  the 
bond,  and  shall  contain  a condi- 
tion that  if  default  shall  be  made 
in  payment  of  principal  or  Interest, 
or  any  part  thereof*  at  the  time 
when  they  shall  severally  become 
due  and  payable,  according  to  the  t 
tenor  and  effect  of  the  bond  recited, 
the  sheriff  of  the  county  may,  upon 
giving  twenty  days’  notice  of  the  time 
and  place  of  sale,  by  publication  in 
some  newspaper  published  in  the  county, 
if  there  be  one  published,  and  if  not, 
by  at  least  si*  written  or  printed 
handbills,  put  up  in  different  public 
places  in  the  county,  without  suit 
on  the  mortgage,  proceed  and  sell  the 
mortgaged  premises,  or  any  part  thereof, 
to  satisfy  the  principal  and  interest, 
and  make  an  absolute  conveyance  thereof, 
in  fee,  to  the  purchaser,  which  shall 
be  as  effectual  to  all  intents  and  pur- 
poses as  if  such  s^le  and  conveyance 
were  made  by  v&YtUP  of  a judgment  of  a 
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court  of  competent  jurisdiction 
foreclosing  the  mortgage*  In  all 
cases  of  loan  of  school  funds  in 
the  various  counties,  the  expense 
of  drawing  and  preparing  securities 
therefor,  and  of  acknowledging  and 
recording  mortgages,  including  the 
fees  of  all  officers  for  the  filing, 
certifying  or  recording  such  mort- 
gages and  other  securities,  shall 
be  paid  by  the  borrowers  respectively." 


Section  9254,  H.  3.  Missouri,  1929,  pro- 
vides that  whenever  the  principal  and  interest  is 
secured  by  a mortgage  with  the  power  to  sell  as 
provided  in  Section  9232,  supra,  and  any  part 
becomes  due  and  payable,  the  county  court  may 
make  an  order  directing  the  sheriff  to  levy  on 
said  property*.  A copy  of  such  order  duly  certi- 
fied must  be  delivered  to  the  sheriff  for  such 
sale  to  be  valid* 


"7/henever  the  principal  and  Interest, 
or  any  part  thereof,  secured  b;  mort- 
ga  e containing  a power  to  sell,  shall 
became  due  and  payable,  the  county 
court  may  make  an  order  to  the  sheriff, 
reciting  the  debt  and  Interest  to  be 
received,  and  commanding  him  to  levy 
the  same,  with  costs,  upon  the  pro- 
perty conveyed  by  said  mortgage!  which 
shall  be  described  as  in  the  mortgage! 
and  a copy  of  such  order,  duly  certi- 
fied, being  delivered  to  the  sheriff, 
shell  have  the  effect  of  a fieri  facias 
on  a Judgment  of  foreclosure  by  the 
circuit  court,  and  shall  be  proceeded 
with  accordingly.” 


Section  9256,  R.  3,  Missouri,  1929,  grants 
authority  to  the  county  court  to  purchase  property 
mortgaged  to  secure  a loan  of  school  funds,  when  in 
its  discretion  it  is  for  the  protection  of  the  interest 
of  the  school* 
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"Whenever  any  property  heretofore 
or  hereafter  conveyed  In  trust  or 
mortgaged  to  secure  the  payment  of 
a loan  of  school  funds  shall  be 
ordered  to  be  sold  under  the  pro- 
visions of  this  chapter,  or  by 
virtue  of  any  power  in  such  conveyance 
in  trust  or  mort  age  contained,  the 
county  court  having  the  care  and 
management  of  the  school  fund  or 
funds  out  of  which  such  loan  was 
made  may,  in  its  discretion,  for  the 
protection  of  the  interest  of  the 
schools,  become,  through  its  agent 
thereto  duly  authorised,  a bidder, 
on  behalf  of  its  county,  at  the  sale 
of  such  property  as  aforesaid,  and 
may  purchase,  take,  hold  and  manage 
for  said  county,  to  the  use  of  the 
township  out  of  the  school  fund  of 
which  such  loan  was  made,  or  in  its 
own  name  where  such  loan  has  been 
made  out  of  the  general  school  funds, 
the  property  it  may  acquire  at  such 
sale  aforesaid.  The  county  court  of 
any  county  holding  property  acquired 
as  aforesaid  may  appoint  an  agent  to 
take  charge  of,  rent  out  or  lease  or 
otherwise  manage  the  same,  under  the 
direction  of  said  court;  but  as  soon 
as  practicable,  and  in  the  judgment  of 
said  court  advantageous  to  the  school 
or  schools  interested  therein,  such 
property  shall  be  resold  in  such  manner 
and  on  such  terms,  at  public  or  pri- 
vate sale,  as  said  court  may  deem  best 
for  the  interest  of  said  school  or 
schools;  and  the  money  realised  on  such 
sale,  after  the  payment  of  the  necessary 
expenses  thereof,  shall  became  part  of 
the  school  fund  out  of  which  the  original 
loan  was  made." 


in  Benton  County  v.  Morgan,  et  al.,  163  Mo.  b61, 
1.  c.  672,  675,  the  court  upheld  the  validity  of  Sec- 
tion 9835  R.  S.  Missouri,  1899,  which  is  Section  9254 
R.  8.  Missouri,  1929,  in  every  respect.  While  the  county 
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court  was  no  longer  authorized  to  enter  a judg- 
ment, the  court  held  that  the  county  court  has  the 
power  to  make  an  order  to  the  sheriff  and  that  when 
a copy  of  such  order  Is  duly  certified  and  delivered 
to  the  sheriff  It  will  have  the  effect  of  a fieri 
facias  on  a judgment  of  foreclosure.  This  Is  what 
the  court  had  to  say  in  so  holdings 


“Several  questions  are  presented 
by  the  demurrer  to  the  petition, 
especially  by  that  portion  of  the 
demurrer  which  charges  that  the 
petition  falls  to  state  facts,  etc. 

“Section  9835,  heviaed  Statutes  1899, 
has  been  on  our  statute  books  ever 
since  1352,  and  Is  to  be  found  In  2 
Statutes  1855,  p.  1425,  and  Is  Section 
30,  and  reads  now  as  it  did  then, 
whiah  1st 

•Whenever  the  principal  and 
interest,  or  any  part  there- 
of, secured  by  mortgage  con- 
taining a power  to  sell,  shall 
become  due  and  payable,  the 
county  court  may  make  an  or- 
der to  the  sheriff,  reciting 
the  debt  and  interest  to  be 
received,  and  commanding  him 
to  levy  the  same  with  costs, 
upon  the  property  conveyed  by 
said  mortgage,  which  shall  be 
described  as  In  the  mortgage} 
and  a copy  of  such  order,  duly 
certified,  being  delivered  to 
the  sheriff,  shall  have  the  ef- 
fect of  a fieri  facias  on  s 
judgment  of  foreclosure  by  the 
circuit  court,  and  shall  be  pro- 
ceeded with  accordingly. • 

i 

“Of  this  section  defendants  assert  that 
the  Legislature  in  revising  the  school 
law,  since  the  adoption  of  the  present 
Constitution,  cut  out  s part  of  the  old 
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law  and  overlooked  the  quoted  sec- 
tion, and  that  the  county  courts, 
under  the  present  Constitution,  had 
no  power  to  enter  Judgments  as  pro- 
vided for  In  the  Acts  of  1852,  sec- 
tion 29,  and  no  power  to  make  any 
order,  a certified  copy  of  which 
would  have  the  force  and  effect  of  a 
fl  fa  issued  upon  a Judgment  of 
foreclosure  In  the  circuit  court." 

**********  ******** 

"Section  1 of  article  6 of  the  docu- 
ment now  In  use  Is  couched  In  these 
words*  'The  Judicial  power  of  the 
state,  as  to  matters  of  law  and  equity, 
except  as  in  this  Constitution  other- 
wise provided,  shall  be  vested  In  a 
Supreme  Court,  the  St.  Louis  Court 
of  Appeals,  circuit  courts,  criminal 
courts,  probate  courts,  county  courts 
and  municipal  corporation  courts. * 

"And  section  36  of  that  article  says* 

'In  each  county  there  shall  be  a county 
court,  which  shall  bs  a cart  of  record, 
and  shall  have  jurisdiction  to  trans- 
act all  county  and  such  other  business 
as  may  be  prescribed  by  law.  ihe  court 
shall  consist  of  one  or  more  Judges, 
not  exceeding  three,  of  whom*  the  pro- 
bate judge  may  be  one,  as  may  re  pro- 
vided by  law. ' 

"Under  the  Constitutions  of  1820  and 
1865,  respectively.  It  would  seem  that 
the  Legislature  had  authority  to  enact 
such  a section  as  that  now  under  dis- 
cussion) but  if  this  were  not  so,  that 
tody  certainly  had  that  power  of  enact- 
ment tinder  the  Constitution  of  1875. 
Section  1 of  Article  6,  aforesaid,  evi- 
dently confers  judicial  power  on  the 
county  courts  of  this  State,  and  section 
36,  supra,  says,  that  in  each  county  such 
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a court  'shall  have  Jurisdic- 
tion to  transact  all  county  and  such 
other  business  as  may  be  prescribed 
by  lav.'  Under  such  a broad  provi- 
sion, there  is  no  room  for  reasonable 
doubt  as  to  the  power  of  the  Legisla- 
ture to  enact  such  a section  as  9835; 
and  their  revision  of  the  statutes, 
after  the  Constitution  of  1875  went 
into  force,  amounted  to  a re-enactment 
of  that  section,  and  made  it  valid, 
if  Invalid  before." 

****************** 

"Taking  section  9835,  then,  as  a 
valid  lav,  did  its  provisions  meet 
with  compliance  in  the  case  at  bar? 

It  can  not  be  affirmed  that  they  did. 
It  is  immaterial  about  the  Judgment, 
for  the  county  court  was  no  longer 
authorized  to  enter  a Judgment;  but 
it  did  have  the  power  to  make  an  or- 
der to  the  sheriff  and  a copy  of  such 
order  duly  certified  beln^  delivered 
to  the  sheriff,  would  have  the  effect 
of  a fieri  facias  on  a Judgment  of 
foreclosure." 


In  Hell  v.  Tubb,  et  al.  145  S.  W.  766,  1.  c. 
767,  the  procedure  in  question  is  clarified  to  same 
extent,  ‘ihls  court  in  this  case  held  that  Sections 
9833  and  9835,  R.  S.  Missouri,  1899,  which  are  now 
Sections  9252  and  9254,  R*  3.  Missouri,  1929,  respec 
tively,  are  to  be  construed  together,  that  if  the 
sheriff  would  uncertake  to  sell  without  a duly  certl 
fled  copy  of  the  order  of  the  county  court,  his  act 
would  be  null  and  void. 


"Under  Section  9833,  it  is  required 
that  the  mortgage  contain  an  authori- 
zation to  the  sheriff,  on  condition 
broken,  to  proceed  to  advertise  and 
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sell  to  foreclose  without  suit; 
walls  section  9335  requires  the 
county  court,  on  default  of  pay- 
ment, to  make  ar.  order  reciting 
the  amount  of  debt,  principal 
and  interest,  and  commanding  the 
sheriff  to  levy  the  same,  with 
costs,  on  the  mortgaged  property, 
describing  it;  and  that  a copy 
of  the  order,  duly  certified,  be 
delivered  to  the  sheriff,  and  have 
the  effect  of  a fieri  facias  as  on 
a Judgment  of  foreclosure  in  the 
circuit  court,  This  court  has  held 
that  those  two  sections  are  to  be 
construed  together;  that  if  the 
sheriff  should  undertake  to  sell 
without  a duly  certified  copy  of 
the  order  of  the  court  ty  court,  de- 
livered to  him  in  accordance  *ith 
section  9835,  his  act  would  be  null 
and  sold,  Benton  County  v,  Morgan, 
163  ho,  661,  64  S,  I.  119,  In  that 
case,  the  county  court  had  made  the 
order  required  by  the  statute;  but 
a certified  copy  of  it  had  not  been 
delivered  to  the  sheriff,  for  the 
reason  that  it  was  held  that  his 
deed  was  void." 


The  court  in  this  case  held  that  the  cer- 
tificate of  the  county  clerk  ordering  the  sheriff  to 
sell  the  mortgaged  property  was  not  the  order  of  the 
court  and,  therefore,  the  sale  was  void.  The  certifi- 
cate issued  by  the  clerk  of  the  county  court  recited 
the  findings  of  the  county  court  and  directed  a sale 
by  the  sheriff  of  said  mortgaged  property, 

A'e  are  quoting,  from  a part  of  the  county  clerk's 
certificate,  3hile  same  is  no  authority  that  it 
follows  the  correct  procedure  as  provided  by  law,  the 
court  only  criticises  same  for  the  reason  it  was  the 
certificate  of  the  clerk  instead  of  the  order  of  the 
court,  and  that  the  court  in  the  first  instance  made 
no  order  of  this  kind,  #6  believe  had  the  court  Issued 
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such  an  order  and  delivered  a certified  copy  of  the 
same  to  the  sheriff  instead  of  the  clerk's  certifi- 
cate, and  the  sheriff  had  sold  said  mortgaged  pro- 
perty aid  made  his  proper  return  to  the  county  court, 
it  would  have  been  a valid  sale,  and  that  part  of 
the  clerk's  certificate  referred  to  re  as  as  follows t 


"'Now,  therefore,  you,  the  Sheriff  of 
said  Butler  County,  are  hereby  com- 
manded to  levy  the  said  last-mentioned 
sum  of  money  upon  the  real  estate  her  - 
inbefore  described,  and  to  sell  tfte 
said  real  estate  according  to  law  to 
satisfy  said  debt,  interest  and  costs} 
and  make  return  of  your  proceedings 
under  this  order  to  the  next  term  of 
this  court,  to  be  held  on  the  7th  day 
of  August,  1905. 

" 'Witness  my  hand  and  the  seal  of  said 
court  the  6th  day  of  June,  1905.  tfeorge 
C.  Orchard,  Clerk  of  the  County  Court 
of  Eutler  Co. ' 

"The  sheriff  executed  a deed  to  Vrs. 
Baird  and  made  a report  of  the  sale 
to  the  county  court  at  the  November 
term,  1905,  and  an  order  was  then  made 
by  the  court  approving  the  sale." 


Th.  t part  of  Section  9254,  supra,  which 
reads  that  when  this  order  is  certified  and  delivered 
to  the  sheriff,  it  "shall  have  the  effect  of  a fieri 
facias  on  a Judgment  of  foreclosure  by  the  Circuit 
Court,  and  shall  be  proceeded  with  accordingly," 
merely  means  that  the  order  certified  and  delivered 
to  the  sheriff  by  the  county  court  has  the  same  effect 
as  if  a fieri  facias  had  issued  out  of  a circuit  court 
on  a Judgment  of  foreclosure  by  the  Circuit  Court* 

If  the  Legislature  had  seen  fit  to  they  could  have 
probably  clarified  this  provision  by  adding  thereto, 
"insofar  as  applicable."  A fiefi  facias  issues  out 
of  the  circuit  court  and  is  returnable  to  that  court. 
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In  like  manner.  It  Is  the  natural  conclusion  that 
this  order  of  the  county  court  Issues  out  of  the 
county  court  and  Is  returnable  to  the  3ame  court* 
The  circuit  court  has  no  Jurisdiction  over  such  an 
order* 


Therefore,  It  Is  the  opinion  of  this  Lepart- 
ment  that  if  the  county  court  has  compiled  with  the 
foregoing  provisions,  having  given  the  notice  by 
publication,  having  delivered  a certified  copy  of 
said  court  to  the  sheriff  of  the  county  while  the 
county  court  was  in  session,  and  the  sheriff,  in 
response  to  said  order,  sold  the  said  mortgaged 
property  and  made  his  return  to  the  county  court, 
such  shall  constitute  a valid  sale  and  the  fact 
that  the  Circuit  Court  was  or  was  not  In  session 
at  the  time  of  the  sale  in  no  manner  afi acted  the 
validity  of  such  sale*  The  only  court  having  juris- 
diction under  this  article  is  the  county  court* 

In  answering  your  second  inquiry,  we  are 
enclosing  a copy  of  an  opinion  rendered  by  this  De- 
partment under  date  of  May  16,  1939,  to  Hon*  Henry 
B*  Hunt,  Prosecuting  Attorney  of  Atchison  County, 
Missouri,  which  we  believe  sufficiently  answers 
your  request*' 


Respectfully  submitted. 


APPROVED* 


AUBREY  R.  HAKMLTT,  JR. 

J.  BlUKKE  Assistant  Attorney  General 

(Acting)  Attorney  General 


ARHiRV 
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HOAD  DISTRICTS:  Under  Section  7t>68,  H.  S.  Missouri, 

ly29,  County  may  organize  only  one 
road  district  for  the  whole  county 
excluding  all  special  road  districts. 
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1 


Honorable  Charles  L,  I'urrell,  Jr* 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Dear  Sir: 


We  are  In  receipt  of  your  request  for 
an  opinion,  dated  December  12,  1939,  which  reads 
as  follows : 


"The  County  Court  of  Adair  County, 
Missouri,  would  like  to  have  the 
opinion  of  your  office  on  the  follow- 
ing question: 

"Hay  the  County  Court  organize  the 
entire  County  outside  of  the  Special 
hoad  District  contained  in  Adair 
County  into  one  road  district  under 
Section  7368,  R*  S*  Missouri  1929? 

"Doe 8 the  word  districts  as  used  in 
Section  7868  R*  S*  Missouri,  1929, 
require  that  the  County  Court  organize 
two  or  more  districts  for  road  pur- 
poses, or  would  one  district  for  the 
entire  county  be  sufficient?" 
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Section  7363,  R.  S.  !'issouri,  1929, 
reads  as  follows: 


"The  county  courts  of  all  counties, 
other  than  those  under  township 
organization,  shall,  during  the 
month  of  January,  1918,  with  the 
advice  and  assistance  of  the  county 
hi  hway  engineer,  divide  their 
counties  into  road  districts,  all 
to  be  numbered,  of  suitable  and 
convenient  size,  road  mileage  and 
taxable  property  considered.  Said 
courts  shall,  during  the  month  of 
January  biennially  thereafter,  have 
authority  to  change  the  boundaries 
of  any  such  road  district  as  the 
best  interest  of  the  public  may 
require," 


It  will  be  noticed  by  this  section  that  no  specific 
prohibition  or  limitation  is  set  out  as  to  the  amount 
or  area  of  land  in  any  district.  Your  inquiry  speci- 
fically Inquires  as  to  the  word  "district"  which  is 
merely  a descriptive  word, 

Section  651,  R,  3,  Missouri,  1929,  reads 
as  follows: 


"Whenever,  in  any  statute,  words 
importing  the  plural  number  are 
used  in  describing  or  referring  to 
any  matter,  parties  or  persons,  any 
single  matter,  party  or  person  shall 
be  deemed  to  be  Included,  although 
distributive  words  may  not  be  used," 
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Although  Section  7868,  supra,  sets  out 
the  plural  of  the  word  "dis tricti,"  it  may  be  con- 
strued as  the  singular.  It  was  so  held  in  the 
case  of  State  v.  Sweeney,  93  Ko.  38,  1,  c«  41, 
where  the  court  stated* 


"The  permission  to  Messrs,  Ramsey 
and  Lane  to  prosecute  was,  in 
effect,  an  appointment  to  prosecute 
(State  v.  Griffin,  87  ho,  608),  and 
by  virtue  of  that  section,  construed 
as  required  by  section  3123,  wliich 
provides  that,  when  any  subject- 
matter,  party,  or  person  is  described 
or  referred  to  by  words  importing 
the  singular  number  several  matters 
and  persons  shall  be  deemed  to  be 
included,  the  circuit  court  was  in- 
vested with  power  to  appoint  one  or 
more  persons  to  prosecute  in  this 
case." 


Also  in  the  case  of  State  ex  rel,  v. 
Hallen,  165  Mo,  App,  422,  1.  c,  437,  whexe  the 
court  said* 


"It  is  true  that  there  are  cases 
in  which  the  use  of  the  plural  — 
persons  — has  been  held  not  to  be 
material;  in  fact  our  statute,  sec- 
tion 8053,  Revised  Statutes  1909, 
expressly  provides  that  in  construing 
laws,  whenever  the  plural  numbers  are 
used  In  describing  any  persons  or 
thin, ..  s,  a single  person  or  thing  shall 
be  deemed  to  be  included," 


also  in  the  case  of  Arthaud  et  al.  v.  Grand 
River  Drainage  ^ist.  et  al.,  232  3.  W,  264,  1.  c, 
266,  where  the  court  said* 
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"Ko^ever,  section  27  of  the  act. 

In  regard  to  the  employment  of  an 
attorney,  does  not  use  the  word 
•office, * but  says  that  the  board 
’shall  employ  an  attorney, 1 and 
'such  employment  shall  be  evidenced 
by  an  agreement  in  writing#  which# 
as  far  as  possible#  shall  specify 
the  exact  amount  to  be  paid  to  said 
attorney  for  all  services  and  ex- 
penses.* The  apparent  meaning  of 
this  section  is  that  the  board  shall 
make  a contract  with  sane  attorney 
or  attorneys  for  the  doing  of  all 
the  legal  work  of  the  district* 

Public  officers  are  not  usually 
employed  by  agreements  in  writing# 
and  their  compensation  is  usually 
fixed  at  a certain  amount  for  a 
given  time#  payable  periodically. 
Section  27  of  the  a^t  does  not  re- 
quire this,  but  evidently  contem- 
plates that  an  attorney  be  employed 
to  carry  on  specific  legal  work  upon 
a fixed  fee  to  be  puld  therefor.  From 
all  we  have  said  he  is  not  a public 
officer,  and  when  this  section  says 
that  the  board  shall  'employ*  an  at- 
torney it  does  not  mean  that  the  board 
is  limited  to  one  person*  The  meaning 
is  that  the  board  may  employ  one  or 
more;  the  singular  Including  the 
plural*  Stare  v*  Sweeney,  93  ko*  38# 
41,  5 S*  W.  614;  section  7054  H*  S* 
1919;  Commonwealth  v.  Gabber t,  68  Ky. 
(5  Bush)  438,  446." 


In  all  of  the  sections  with  reference  to 
road  districts#  which  also  reads  special  road  dis- 
tricts# a limitation  has  been  placed  in  the  section 
either  limiting  the  amount  of  area  of  land  in  the 
district  or  provides  the  least  amount  of  land  that 
can  be  placed  in  a district*  In  the  general  aectlon 
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regarding  road  districts  in  all  counties  except 
those  under  township  organization,  no  limitation 
or  prohibition  has  been  set  out* 

Under  Section  8024  R*  S*  Missouri,  1929, 
which  applies  to  special  road  districts,  it  will 
be  noticed  that  the  districts  organized  may  be  of  an$ 
dimensions  that  may  be  deemed  necessary  or  advisable, 
except  that  every  district  shall  be  included  wholly 
within  the  county  organizing  it  and  shall  contain 
at  least  six  hundred  forty  (640)  acres  of  contiguous 
territory*  This  limitation  was  specifically  set  out 
in  that  section*  Also,  in  Section  8059  R*  3*  Missouri, 
1929,  it  will  be  noticed  that  it  specifically  states j 


"a  * * Any  special  road  district 
extended  under  the  provisions  of 
this  section  may  be  extended  so 
that  after  such  extension  it  shall 
not  be  more  than  twelve  miles 
square." 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  Department  that  the  County  Court  can 
organize  the  entire  county  outside  of  the  special  road 
districts  in  Adair  County  into  one  road  district  under 
Seotlon  7868,  R*  S.  Missouri,  1929,  with  the  advice 
and  assistance  of  the  county  highway  engineer,  or  it 
may  divide  the  county  into  more  than  one  general 
road  district* 

Respectfully  submitted. 


APPROVED: 


' W.  J.  BUIiKE 

Assistant  Attorney  General 


¥ir:uir:  

(Acting)  Attorney  General 
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May,  by  ordinance  impose  reasonable 
monthly  service  charge  for  sewer 
service  connections. 


j 

r 


February  23,  1939 


Mr.  R.  J.  Newport 

City  Clerk 
Malden,  Missouri 

Dear  Sir: 


We  wiah  to  acknowledge  your  letter  of  Feb- 
ruary 13th,  wherein  you  state  in  part  as  follows: 

wWe  want  to  ask  your  advise  on 
whether  or  not  it  willoe  permlssable 
for  the  City  to  make  a monthly  service 
charge  for  Sewer  Service  connections 
in  the  City  of  Malden. 

"Will  you  please  give  us  this  in- 
formation at  you  earliest  convenience 
and  oblige." 

Section  7031,  R.  S.  Missouri,  1^29,  provides 
for  the  establishment  of  sewer  systems  in  fourth 
class  cities,  which  you  advised  recently  includes 
the  city  of  Malden. 

"The  board  of  aldermen  shall  have 
power  to  cause  a general  sewer  system 
to  be  established,  which  shall  be  com- 
~ posed  of  three  classes  of  sewers,  to-wit: 
Public,  district  and  private  sewers. 

Public  sewers  shall  oe  established  along 
the  principal  courses  of  drainage,  at 
such  points,  to  such  extent,  of  such 
dimensions  and  under  such  regulations 
as  may  be  provided  by  ordinance,  and 
these  may  be  extensions  or  branches  of 
sewers  already  constructed,  or  entirely 
new  throughout,  as  may  be  deemed  exped- 
ient. The  board  of  aldermen  may  levy 
a tax  on  all  property  made  taxable 
for  state  purposes  over  the  whole  city, 
to  pay  for  the  constructing,  reconstruct- 
ing and  repairing  of  such  work,  which 
tax  shall  be  called  'special  public 
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sewer  tax. ' and  shall  be  such  amount 
as  may  be  required  for  the  sewer  pro- 
vided by  ordinance  to  be  built;  and 
the  fund  arising  from  said  tax  shall 
be  appropriated  solely  to  the  con- 
structing* reconstructing  and  repair- 
ing of  said  sewer." 

We  have  been  unable  to  find  any  statute 
which  would  prohibit  the  city  of  Malden  from  making 
a monthly  service  charge  for  sewer  service  conn- 
ections. 


44  C.  J.,  section  230,  page  173,  in  discuss- 
ing the  question  of  sewers,  points  out  that: 

"General  power  to  construct  sewers 
may  carry  with  it  by  implication  the 
power  to  do  those  things  necessary  to 
make  such  system  effective  and  complete 

* * # » Vr  a # * * ie . * ■».  " 

It  might  well  be  said  that  a monthly  service 
charge  by  a city  for  sewer  service  connection  is 
neoessary  to  maintain  the  system,  where  the  operation 
of  the  sewer  was  a heavy  drain  on  the  city  finances. 

There  can  be  no  doubt  that  the  imposition 
of  a monthly  service  charge  is  a municipal,  as  dis- 
tinguished from  a state  matter,  in  view  of  the  state- 
ment in  4b  A.L.R.,  page  576  as  follows: 

"The  distinction  between  state  and 
local  purposes  was  thus  stated  by  Dil- 
lon, J.<  The  administration  of  justice, 
the  preservation  of  the  public  peace, 
and  the  like,  although  confided  to  lo- 
cal agencies,  are  essentially  matters  of 
public  concern;  while  the  enforcement 
of  municipal  by-laws  proper,  the  estab- 
lishment of  gas  works,  of  waterworks, 
the  construction  of  sewers,  and  the  like, 
are  matters  which  pertain  to  the  munici- 
pality, as  distinguished  from  the  state 
at  large.  1 Dill.  Hun.  Corp.  Sec.  68." 


And  the  same  authority  on  page  704  as  follows 
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"The  courts  are  fairly  uniform  in 
the  opinion  that  furnishing  water  for 
domestic,  city,  and  industrial  purposes 
is  a corporate  purpose  of  taxation,  and 
the  matter  of  sewage  disposal,  being 
closely  related,  is  also  held  to  be  a 
matter  to  be  left  to  the  municipalities 
themselves. " 

We  have  also  been  unable  to  find  any  express 
statement  or  authority  holding  that  a city  may  make 
a monthly  service  charge  for  sewer  service  connections, 
but  we  have  found  statements  in  analogous  case*  which 
throw  light  on  the  question  presented. 

Thus,  in  the  case  of  Brewing  Association  v. 

St.  Louis,  140  Mo.  419,  1.  c.  429,  the  court  said: 

"Judge  Dillon  says:  *A  city  may 
be  expressly  authorized  in  its  dis- 
cretion to  erect  a public  wharf  and 
charge  tolls  for  its  use,  or  to  sup- 
ply its  inhabitants  with  water  or  gas, 
charging  them  therefor  and  making  a 
profit  thereby.  In  one  sense  such 
powers  are  public  in  their  nature,  be- 
cause conferred  for  the  public  advantage. 

In  another  sense  they  may  be  considered 
private,  because  they  are  such  as  may 
be,  and  often  are,  conferred  upon  indi- 
viduals and  private  corporations,  and 
result  In  a special  advantage  or  benefit 
to  the  municipality  as  distinct  from  the 
public  at  large.*  1 Dill.  Mun.  Corp. , 
sec.  27." 

We  can  see  no  distinction  between  a sewer 
as  a public  utility  operated  by  a municipality  from 
that  of  water,  gas  and  electricity.  The  same  public 
necessity  exists  for  the  former  as  it  does  for  the 
latter. 


In  the  case  of  Moore  v.  Logan,  10  S.  ¥/•  (2d) 
(Tex.)  428  1.  c.  434,  the  court.  In  defining  a pub- 
lic utility,  pointed  out  that  it  has  been  declared 
to  Include  such  public  convenience  as  a sewer  said: 

"There  is  no  set  definition  of  what 
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constitute o a 'public  utility/  and 
in  fact  it  would  be  difficult  to 
construct  t ne  tiiat  would  fit  every 
conceivable  case.  'Utility'  means 
the  state  or  quality  of  being  useful, 
hence  the  expression  'public  utility* 
means  the  state  or  quality  of  being 
useful  to  the  public,  generally  used 
in  the  sense  of  'public  use,'  carry- 
ing with  it  the  duty  to  serve  the 
public  and  treat  all  alike,  and  pre- 
cludes the  idea  of  service  wnich  is 
private  in  its  nature.  The  adjudi- 
cated cases  anow  that  'public  utili- 
ties' have  been  held  to  Include  such 
public  convenience*  as  sewers,  water- 
works, gas  plants,- p*T51ic  parks,  a 
convention  hall  ( owned,  controlled, 
and  used  exclusively  by  the  city), 
power  stations  and  equipment,  street 
cleaning  equipment,  electric  light 
plants,  street  railways,  city  ceme- 
teries ( used  exclusively  for  burial 
purposes  and  open  to  the  public  at 
large),  auditoriums,  bathing  pools, 
wharves,  and  golf  links  (considered 
within  the  meaning  of  a city  charter 
authorizing  the  municipality  to  ac- 
quire public  utilities).  McQuillan 
on  Municipal  Corporations,  vol.  4, 
sec.  1618;  Denton  v.  City  of  Sapulpa, 

78  Okl.  178,  189  P.  532,  9 A.  L.  R. 

1031  (1034);  Caoen  v.  City  of  Portland, 
112  Or.  14,  228  P.  105,  35  A.  L.  R.  539; 
City  of  Belton  v.  Ellis  (Tex.  Civ.  App. ) 
254  S.  W.  1023 (writ  refused);  3 Bouv. 

Law  Diet.  2767;  4 Words  and  Plirases, 
Second  Series,  49.  The  tern  'public 
utility'  has  a broader  meaning  than  tiiat 
of  mere  physical  equipment.  The  term 
'public  utlllty,'as  operated  by  a munici- 
pality, refer s to  the  entire  business, 
including  both  the  plants  and  its  oper- 
ation. The  collection  and  disposal  of 
garbage  in  a city  is  a very  important 
service,  as  much  so  as  the  furnishing 
of  pure  and  wholesome  water  or  an  ef- 
ficient sewerage  system.  * 
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In  the  case  of  Jolly  v,  Monaca  Borough  et  al., 
65  Atlantic  ( ?a. ) 809,  the  Borough  erected  a water- 
works and  for  some  ten  years  the  coat  of  maintAftning 
same  was  paid  out  of  the  general  and  special  taxes 
assessed  on  the  taxpayers  of  the  Borough,  Afterwards 
the  Borough  passed  an  ordinance  requiring  all  con- 
sumers within  the  Borough  to  pay  certain  rates  for 
the  use  of  the  water.  In  pursuance  of  the  terms  of 
the  ordinance  all  consume  ?’s  of  water  were  notified 
to  comply  therewith  or  the  water  would  be  shut  off. 
Plaintiffs,  being  taxpayers  and  consumers  of  water 
within  the  borough,  filed  a bill  in  equity  to  re- 
strain the  Borough  officials  from  shutting  off  the 
water,  alleging  that  the  ordinance  was  illegal  be- 
cause the  borough  was  without  authority  to  enact 
it.  The  court  In  holding  that  same  was  legal  and 
that  the  Borough  could  make  a reasonable  charge 
for  supplying  water  to  its  residents,  said} 

"The  same  principle  is  thus  suc- 
cinctly stated  by  Judge  Orlady,  In  Penn 
Iron  Co,  v,  Lancaster,  25  Pa,  Super, 

Ct,  478:  *¥/hile  it  is  no  part  of  the 
ordinary  and  necessary  duties  of  the 
municipal  corporation  to  supply  its 
citizens  with  gas  and  water,  it  is 
nevertheless  true  that  it  may  lawfully 
do  so.  Such  contracts  are  not  made 
by  a municipal  corporation  by  virtue 
of  incorporat ion.  The  supply  of  gas 
and  water  may  be  accomplished  through 
the  agency  of  individual  or  private 
corporations,  and  In  many  instances' 
it  ia  accompli sued  by  such  means.  If 
thie  power  is  granted  to  a borough  or 
oity,  it  ie  a epeexal,  private  fran- 
chise, and  may  be  for  emolument  and  ad- 
vantage of  the  city  and  for  the  public 
good;  but,  when  such  a corporation  en- 
gages In  things  not  public  In  their 
nature,  it  acts  as  a private  individual, 
no  longer  legislates,  but  contracts,  and 
is  as  much  bound  by  its  en0agements  as 
a natural  person, 

"If,  then,  the  borough,  when  furnish- 
ing a supply  of  water,  stands  upon  the 
same  footing  as  a private  corporation,  it 
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is  entitled  to  the  same  privilege  of 
receiving  payment  for  the  service 
rendered*  It  would  be  a strange 
place  to  draw  the  line,  to  hold  that 
service  must  be  rendered,  and  water 
supplied  by  the  borough,  without  any 
compensation  being  made  therefor* 

Water  rates  are  paid  as  the  compensation 
or  equivalent,  by  those  who  choose  to 
receive  and  use  the  water,  as  a commo- 
dity furnished  by  the  borough*  No  one 
is  compelled  to  receive  or  use  the  water, 
and-  when  any  one  does  so  with  knowledga 
of  the  rates  charged,  he  by  implication 
agrees  to  pay  those  rates,  and  his  obli- 
gation rests  upon  contract." 

The  collection  of  a monthly  service  charge 
for  sewer  service  connections  should  not  be  con- 
fused with  the  power  of  taxation* 

Thus,  in  the  Jolly  case,  supra,  at  pat;e 
811,  the  state  aaid: 

"The  collection  of  water  rates 
should  not  he  In  any  way  confused  wltn 
the  exercise  of  the  power  of  taxation* 

In  30  Am,  & ling*  Ency,  of  Law  (2d  Ed*), 

422,  the  casea  are  thus  summed  up:  • Wat- 
er rates  paid  by  consumers  are  in  no 
sense  taxes,  but  are  nothing  more  than 
the  price  paid  for  water  as  a commodity. 

The  obligation  to  pay  for  the  use  of  wat- 
er rests  either  on  express  or  implied 
contract  on  the  part  of  the  oonsumer  to 
make  compensation  for  water  which  he  has 
applied  for  and  received,  the  terms 
and  conditions  made  publio. 

"We  are  of  opinion  that  the  borough 
of  Monaca  has  the  right  to  impose  by 
ordinance  reasonable  rates  and  charges 
for  the  supply  of  water,  furnished  by 

it," 

And  in  Volume  1,  Cooley  Taxation,  4th 
Edition,  section  36,  page  116,  the  court  in  pointing 
out  the  difference  between  charge  for  services  or 
conveniences,  as  distinguished  from  a tax  said: 
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"There  are  lmpoaitiona  which, 
though  having  some  of  the  characteris- 
tica  of  taxes,  are,  nevertheless,  dis- 
tinguishable from  those  burdens  because 
laid  for  different  purposes  and  not 
necessarily  governed  by  the  same  rules. 
Charges  for  services  rendered,  or  for 
conveniences  furnished,  are  in  no  sense 
taxes. n 


CONCLUSION 


From  the  foregoing  we  are  of  the  opinion  that 
the  city  of  Malden  has  the  right  to  impose  by  ordinance 
a reasonable  monthly  service  c*narge  for  sewer  service 
connections. 


Respectfully  submitted. 


MAX  WAS  S3  RKAN 

Assistant  Attorney  General 
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( Acting ) Attorney-General . 


WORKMEN'S  COMPENSATION 
COMMISSION: 

RULES  AND  REGULATIONS  IN 
REGARD  TO  EXAMINATION  OP 
RECORDS  OP  EMPLOYERS: 


Workmen's  Compensation  Commission  may 
not  make  a rule  authorizing  the  Com- 
mission to  examine  the  records  of 
employers  to  determine  whether  or  not 
such  rule  has  been  violated. 


October  6,  1939 


Mr.  Edgar  C.  Nelson,  Chairman 

Mi  ssouri  Workmen's  Compensation  Commission 

Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  on 
the  following  sta^e  of  facts: 

"Our  attention  has  bee:  called  to  the 
alleged  failure  of  certain  self- 
insurers  to  report  all  accidents  as 
provided  for  by  Section  3332,  Revised 
Statutes  of  MI: souri. 

"With  this  alleged  situation  in  mind, 
do  r;e  have  the  right,  under  the  Law, 
to  send  an  investigator  Into  an  in- 
dustrial plant  and  check  its  first- 
aid  records  or  to  make  any  investi- 
gation we  deem  necessary  in  order  to 
ascertain  whether  or  not  the  quoted 
section  is  being  violated? 

"Self-insurers  under  the  Mi  souri 
Workmen's  Compensation  Law  are 
governed  by  our  'Revised  Rules  for 
Self-Insurers,'  made  effective  January 
1,  1936.  which  we  set  up  under  the 
authority  given  us  by  Section  3361, 
which  reads  as  follows: 

"'The  Commission  and  its  members  shall 
have  such  powers  as  may  be  necessary 
to  carry  out  all  the  provisions  of 
this  chapter,  and  it  may  make  such 
rules  and  regulations  as  may  be  neoes- 
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aary  for  any  such  purpose. * 

"A  reading  of  these  rules  reveals 
that  there  is  nothing  said  about  any 
investigation  on  the  part  of  the  Com- 
mission, but  it  is  our  impression 
that  under  Section  3332  we  would  have 
the  right  to  make  an  investigation 
where  we  thought  that  the  section  was 
being  violated,  I think  that  this 
would  cover  all  employers,  both  self- 
insurers  and  those  who  oarry  insurance. 

"If  we  do  not  have  authority  under 
this  section,  is  our  authority  under 
Section  3361  broad  enough  to  permit  us 
to  make  a rule  providing  for  such  in- 
vestigations when  deemed  neoessary  by 
the  CommissionT” 

Section  3332,  R,  S,  Missouri  1929,  to  whlah  you 
refer  in  your  letter  is  as  follows! 

"Every  employer  in  this  state,  whether 
he  has  accepted  or  rejected  the  pro- 
visions of  this  chapter,  shall  within 
ten  days  after  knowledge  of  an  aocldent 
resulting  in  personal  injury  to  an  em- 
ploye, notify  the  commission  thereof, 
and  shall,  within  one  month,  file  with 
the  oonmission  under  such  rules  and 
regulations  and  in  such  form  and  de- 
tail as  the  commission  may  require,  a 
full  and  complete  report  of  every 
injury  or  death  to  any  employe  for 
which  the  employer  would  be  liable  to 
furnish  medical  aid  or  compensation 
hereunder  had  he  accepted  this  chapter, 
and  every  such  employer  shall  also  fur- 
nish the  comalssion  with  such  supple- 
mental reports  in  regard  thereto  as 
the  commission  shall  require.  Every 
such  employer  and  h s insurer,  and 
every  injured  employe,  his  dependents 
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and  every  person  entitled  to  ny 
rights  hereunder,  and  every  other 
person,  receiving  from  the  oommla- 
slon  any  blank  reports  with  direc- 
tion to  fill  out  the  same  shall  cause 
the  same  to  be  promptly  returned  to 
the  commission  properly  filled  out 
and  signed  so  as  to  answer  fully  and 
correctly  to  the  best  of  his  knowl- 
edge each  question  propounded  therein 
and  a good  and  sufficient  reason  shall 
be  given  for  failure  to  answer  any 
question.  No  Information  obtained 
under  the  provisions  of  this  section 
shall  be  disclosed  to  persons  other 
than  the  pa:  ties  to  compensation  pro- 
ceedings and  their  attorneys,  save  by 
order  of  the  consni  slon,  or  at  a hear- 
ing of  compensation  proceeding,  i>ut 
such  Information  may  be  used  by  the 
coamilsslon  for  statistical  purposes. 
Every  person  who  violates  any  of  the 
provisions  of  this  section,  or  who 
knowingly  makes  a false  report  or 
statement  In  writing  to  the  commis- 
sion, shall  be  deemed  guilty  of  a 
misdemeanor  and  on  conviction  thereof 
shall  be  punished  by  a fine  of  not 
less  than  fifty  nor  more  than  five 
hundred  dollars,  or  by  Imprisonment 
in  the  county  jail  for  not  less  than 
one  weok  nor  more  than  one  year,  or 
by  both  such  fine  and  Imprisonment. 


It  will  be  noted  that  an  enq>loyer  who  violates  the  pro- 
visions of  this  section  is  subject  to  prosecution  and  a 
fine. 


You  also  refer  in  your  letter  to  Section  3361, 
R.  S.  Ml i sour 1 1929.  This  section  la  as  follows: 

"The  commission  and  Its  members  shall 
have  such  powers  as  may  be  necessary 
to  carry  out  all  the  provisions  of 
this  chapter,  and  it  may  make  such 
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rules  and  regulations  as  may  be  neces- 
sary for  any  such  purpose." 

Under  this  section  we  think  the  C6..uilsslon  may 
make  a rule  or  regulation  to  carry  out  the  provisions  of 
the  Workmen's  Compensation  Connlsslon  Act,  provided  such 
rule  or  regulation  1s  not  In  violation  of  some  statute 
or  a constitutional  provision.  This  rule  Is  announced 
In  Volume  71  Corpus  Juris,  page  922,  Section  669,  which 
provides  In  part  as  follows] 

"The  board  la  authorised  to  make  such 
orders  as  In  Its  judgment  may  meet  the 
ends  of  justice,  and  to  promulgate 
reasonable  rules  of  procedure  rela- 
tive to  the  exercise  of  Its  powers 
and  authority  for  the  protection  of 
those  who  are  Injured,  and  also  to 
proteot  the  rights  of  the  employer 
and  of  the  Insurance  carrier,  and  to 
safeguard  the  state  Insurance  fund. 

The  rules,  however,  must  be  reason- 
able, and  must  not  be  Inconsistent 
with  the  workmen's  compensation  sot 
or  with  other  laws  of  the  state.  * 
********  Rules  made  by  the 
board  in  compliance  with  the  act, 
and  not  In  conflict  with  organic 
laws,  when  proper  and  reasonable, 
have  the  force  and  effect  of  law. 
*****************" 

Since  the  purpose  of  your  proposed  rule  Is  to 
determine  whether  or  not  an  employer  has  violated  the  pro- 
visions of  said  3ection  3332,  thereby  subjecting  such  em- 
ployer to  prosecution,  we  think  the  first  obstacle  to  suah 
a rule  would  bet  Does  it  require  the  employer  to  furnish 
evidence  which  might  incriminate  him?  If  it  does,  then 
such  a rule  would  be  in  violation  of  Section  23  of  Article 
II  of  the  Constitution  of  Missouri,  which  Is  as  follows] 

"That  no  person  shall  be  compelled 
to  testify  against  himself  in  a 
criminal  cause,  nor  shall  any  per- 
son, after  being  once  acquitted  by 
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a jury,  be  again,  for  the  aarne  of  ense, 
put  in  jeopardy  of  life  or  liberty ; 
but  if  the  jury  to  which  the  question 
of  his  guilt  or  innooenoe  is  submitted 
fail  to  render  a verdict,  the  court 
before  which  the  trial  la  had  may,  in 
its  discretion,  discharge  the  jury  and 
commit  or  bail  the  prisoner  for  trial 
at  the  next  term  of  court,  or,  if  the 
state  of  business  will  permit,  at  the 
same  term;  and  if  judgment  be  arrested 
after  a verdict  of  guilty  on  a defective 
indictment,  or  if  judgment  on  a verdict 
of  guilty  be  reversed  for  error  in  law, 
nothing  herein  contained  shall  prevent  a 
new  trial  of  the  prisoner  on  a proper 
indictment,  or  according  to  correct 
principles  of  law." 

In  the  case  of  State  ex  rel.  Attorney  General  v. 
The  Simmons  Hardware  Co.,  109  Mo.  118,  the  construction 
of  a statute  which  required  a corporation  to  furnish  cer- 
tain Information  was  under  consideration.  This  statute 
required  the  corporation  to  make  a report  in  which  the 
corporation  was  required  to  divulge  information  which 
might  subject  it  to  a prosecution.  This  statute  was 
declared  unconstitutional  because  it  violated  the  pro- 
virfons  of  said  Section  23  of  Article  II  of  the  Consti- 
tution of  Missouri  in  that  it  required  a person  to  fur- 
nish evidence  against  himself  which  might  be  used  in  a 
criminal  oase  against  such  party.  At  1.  c.  124  of  said 
Hardware  oase  the  court,  in  speaking  of  this  rule,  saldt 

"The  cefendant  here  does  not  attempt 
to  assert  any  exemption  from  regu- 
lation or  modification  of  its  charter 
powers  within  the  proper  limits  of 
constitutional  authority,  so  that 
question  need  not  be  discussed;  but 
it  insists  that  to  demand  of  one  of 
its  officers  an  anaver  under  oath  to 
an  official  inquiry,  touching  a mat- 
ter which  may  form  the  subject  of  a 
criminal  accusation  against  him,  is  an 
infringement  of  his  rights  and  of  its 
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own,  as  aeoured  by  the  federal  con- 
stitution as  we  .1  as  by  that  of  our 
own  state. 

"In  looking  into  the  merits  of  this 
contention  we  shall  merely  consider 
it  with  reference  to  the  constitution 
of  Mis sour! , as  In  the  view  we  take 
of  the  subject  it  will  not  be  neces- 
sary to  go  further. 

"it  is  scarcely  essential  at  this 
day  to  premise  that  our  written  con- 
stitution, as  the  most  direct  ex- 
pression of  the  will  of  the  people, 
furnishes  the  paramount  rules  for 
their  government.  Any  enaotment  by 
their  accredited  representatives 
which  comes  in  conflict  with  it, 
must  be  regarded  as  in  excess  of  the 
authority  of  the  latter,  and  henoe 
of  no  effect.  When  such  a dash  is 
plainly  apparent,  it  is  the  province 
of  the  courts,  when  properly  invoked, 
to  so  declare.  In  so  doing  they 
merely  execute  a power  intrusted  to 
them  by  the  people,  and  whlah  must, 
obviously,  be  lodged  somewhere,  to 
give  the  organic  law  a practical 
vittilty. 

■Strictly  speaking,  the  courts  do 
not  assume,  and  h ve  no  authority, 
to  nullify  an  act  of  the  legislative 
department.  rJ3iey  are  simply  empower- 
ed to  decide,  upon  proper  oooaslon, 
whether  or  not  there  is  an  inconsistency 
between  such  an  act  and  the  terms  of  the 
constitution.* 

Again  in  the  same  case  the  oourt  further  said  at 
1.  c.  125: 


■The  Missouri  constitution  asserts 
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'that  no  person  shall  be  compelled 
to  testify  against  himself  in  a crimi- 
nal cause.'  This  command  is  found  in 
the  same,  or  olosely  similar,  language 
in  the  fundamental  lav  of  most,  if  not 
of  all,  of  the  United  States.  To  fully 
grasp  its  meaning  ve  must  note  its 
place  in  the  history  of  the  lav  as  one 
of  the  most  important  of  the  rules  of 
procedure  that  express  the  fundamental 
difference  betveen  the  criminal  practice 
prevailing  in  continental  Europe  and 
that  of  countries  vhioh  trace  their 
lavs,  as  we  do,  to  the  English  source. 

In  the  former,  the  accused  is  required 
to  submit  to  a rigid  offlolal  examination 
touching  the  oh.  rge  against  him.  In  the 
latter  such  an  examination  is  positively 
forbidden.  The  reason  of  this  difference 
' is  found  in  that  higher  regard  for  the 
personal  rights  of  the  individual  cltlsen, 
which  obtains  in  countries  following  the 
English  common  law,  and  to  vhioh,  in 
part  at  least,  is  traceable  the  growth 
of  that  independent  spirit  which  has 
secured  to  the  people  of  those  countries 
so  large  a share  of  liberty,  and  placed 
them  in  the  vanguard  of  the  world's 
progress. 

"The  constitutional  provision  before 
us  is,  no  doubt,  quite  inconvenient  in 
some  instances,  as  a barrier  to  investi- 
gation of  criminal  oonduct,  but  its 
larger  value  in  expressing  and  enforcing 
a principle  of  individual  right  is  thought 
to  more  than  counterbalance  such  incon- 
venience. 

"But  vhat  is  its  scope?  In  answering 
this  question,  we  must  keep  in  view  the 
reason  and  spirit  vhioh  form  its  back- 
ground. Does  the  term  'criminal  cause' 
refer  merely  to  litigated  proceedings 
in  a court  of  justloe?  If  it  does, 
then  the  provision  in  question  does 
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not  reach  far  enough  to  shield  the  de- 
fendant In  Its  present  position*  Fortu- 
nately, at  this  point  of  our  inquiry 
we  are  greatly  aided  by  recent  decisions 
elsewhere. 

"In  Oorneelman  v.  Hitchcock  (1892),  142 
0.  S.  547,  the  supreme  court  of  the 
United  States  construed  the  language 
of  the  federal  constitution  (deol  ring 
that  no  person  'shall  be  compelled  in 
any  criminal  cause  to  be  a witness  against 
himself')  as  protecting  one,  subpoenaed  before 
the  grand  Jury,  from  making  disclosures 
which  might  subject  him  to  subsequent  prose- 
cution for  violation  of  the  interstate  com- 
merce sot*  In  the  course  of  the  opinion  In 
that  case,  reviewing  a great  number  of  state 
decisions  on  the  same  point  (which  we  need 
not,  therefore,  otherwise  ol^e)  the  court 
by  Mr.  Justice  Blatchford  says*  'but,  as 
the  manifest  purpose  of  the  constitutional 
provisions,  both  of  the  states  and  of  the 
United  States,  is  to  prohibit  the  com- 
pelling of  testimony  of  a self- criminating 
kind  from  a party  or  a witness,  the  liberal 
construction  which  must  be  placed  upon  con- 
stitutional provisions  for  the  protection 
of  personal  rights  would  seem  to  require 
that  the  constitutional  guaranties,  how- 
ever differently  worded,  should  have  as 
far  as  possible  the  same  interpretation. 

* * * It  is  a reasonable  construction,  we 
think,  of  the  constitutional  provldon, 
that  the  witness  is  protected  "from  being 
compelled  to  disclose  the  circumstances 
of  his  offense,  the  souroes  from  which, 
or  the  means  by  v.<hlch,  evidence  of  its 
commission,  or  of  his  connection  with  it, 
stay  be  obtained,  or  made  efrectual  for 
his  conviction,  without  using  his  answers 
as  direct  admissions  against  him."  Emery's 
Case,  107  Mass.  172,  182.' 

"This  led,  of  course,  to  the  conclusion 
that  the  witness  in  question  could  not 
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be  required  to  make  the  disclosure* 
■ought* 

"In  Boyd  ▼.  United  States  (1886),  116 
U.  S.  616,  the  same  result  was  readied 
by  that  court  in  an  elaborate  opinion 
by  Mr,  Justloe  Bradley,  in  which  It 
was  held  that  the  aot  of  congress  of 
June  22,  1874,  was  unconstitutional 
In  that  it  required  a claimant  of 
property,  seised  for  violation  of  the 
revenue  laws,  to  produce  his  private 
books  and  invoices  in  court,  or,  in 
event  of  failure  to  do  so,  the  alls* 
gations  against  him,  respecting  the 
property  seised,  should  be  'taken  as 
confessed* • That  decision  embodies 
the  results  of  much  research,  and 
strongly  supports  the  applicability 
of  the  constitutional  protection  to 
such  a case  as  that  at  bar* 

"One  of  the  most  philosophical  text- 
writers  on  the  law  of  evidence  sum- 
marises the  conclusions  of  many 
decisions  on  the  subject  thus*  'It 
has  been  said  that  a witness  cannot 
be  compelled  to  give  a link  to  a 
chain  of  evidence  by  whl  ch  hit  con- 
viction of  a criminal  offense  o&n  be 
insured,  and  this  position  is  abundant- 
ly sustained  by  authority* ' 1 Wharton 

on  Evidence  (3  Ed.)  sec.  536,  and  oases 
cited." 

Again  at  1*  o*  129  the  court  said: 

"In  the  formation  of  political  organisms, 
called  states,  under  writ  en  constitu- 
tions like  ours,  the  people  sometimes 
see  fit  to  expressly  reserve  to  them- 
selves the  continued  enjoyment  of  cer- 
tain rights,  which  they  deem  too  sacred 
to  be  surrendered  to  the  control  or 
regulation  of  their  governing  repre- 
sentatives* 
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"By  those  who  are  familiar  with  the 
historic  struggles  through  which  the 
present  peaceful  acknowledgment  of 
the  olTll  liberties  of  the  people 
has  been  reached,  those  reserved 
rights  are  justly  regarded  as  objects 
of  the  most  tender  and  earnest  ears, 
and  are  accorded  a reasonable  con- 
struction In  harmony  with  the  princi- 
ples of  freedom,  which  they  seem 
designed  to  embody.  They  form  an 
important  part  of  the  personal  liberty 
which  all  our  American  systems  of 
government  are  intended  to  secure.* 

We  have  quoted  the  Simmons  Hardware  case,  supra, 
quite  at  length  because  the  reason  for  this  provision  of 
the  constitution  is  so  well  discussed  by  the  court  in 
that  case. 

If  the  Compensation  Commissioners  were  permitted 
to  make  and  enforce  a rule  which  would  authorise  them  to 
go  into  the  records  of  an  employer  to  determine  whether 
or  not  the  law  had  been  violated,  we  also  think  such  a 
rule  would  be  in  violation  of  the  search  and  selsure  pro- 
visions of  the  Constitution  of  Missouri  which  are  as  fol- 
lows! (Section  11,  Article  II) 

"That  the  people  shall  be  secure  in 
their  persona,  papers,  homes  and 
effects,  from  unreasonable  searahes 
and  seizures)  and  no  warrant  to  search 
any  place,  or  seise  any  person  or 
thing,  shall  issue  without  describing 
the  place  to  be  searched,  or  the  per- 
son or  thing  to  be  seised,  as  nearly 
as  may  be)  nor  without  probable  cause, 
supported  by  oath  or  affirmation 
reduced  to  writing.” 

We  think  that  the  foregoing  constitutional  pro- 
visions would  apply  so  that  the  Workmen's  Compensation 
Commission  would  be  prohibited  from  obtaining  evidence 
from  an  employer,  either  by  the  provisions  of  a rule  and 
regulation  of  the  Commission,  or  by  any  statute  whioh 
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purported,  to  authorise  the  sear  oh  or  inspection  of  records 
of  an  employer. 

CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  the  Workmen *e  Compensation  Commission  would 
neither  under  the  proTisi one  of  the  law  nor  under  a rule 
it  might  make,  be  authorised  to  send  an  investigator  into 
an  industrial  plant  to  determine  whether  or  not  the  Work- 
men's Compensation  law  is  being  violated  or  whether  a rule 
of  the  Commissi  on  is  being  Tiolat  >d. 

Reaps otfully  submitted 


TTRti  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


i'/t/tspreb 

(Acting)  Attorney  General 


TWBtDA 


SOCIAL  SECURITY 


Residence  requirement  for  aid  for  dependent 
children. 


\ 


August  28,  1939 


Honorable  Wayne  Norman 
Prosecuting  Attorney 
Putnam  County 
Unionvllle,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  nugust  23,  1939,  which  reads  as 
follows; 


’’Will  you  kindly  give  me  an  opinion  on 
the  following  facts: 

"A  woman,  who  is  now  a resident  of  the 
state  of  Wisconsin,  but  who  had  lived  in 
this  state  until  about  3 years  ago,  is  a 
widow  with  two  children.  Her  husband  was 
accidentally  killed  in  this  county.  She 
is  now  drawing  ohild's  assistance,  for 
her  two  ohildren  from  the  state  of 
Wisconsin  but  desires  to  return  and  make 
her  home  hero.  I am  informed  that  Wis- 
consin will  pay  to  her  or  the  state  of 
Missouri  the  amount  which  the  two  children 
would  draw  for  one  year  if  she  leaves  that 
state  and  I understand  that  the  children, 
in  order  to  draw  the  assistance  from  this 
stats  must  live  here  at  least  one  year. 
Would  the  year  which  they  live  In  this 
state  and  during  which  they  are  assisted 
by  the  state  of  Wisconsin,  establish  their 
residence  here  and  make  them  eligible  for 
child's  assistance  in  this  state?" 
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We  will  look  to  the  Social  Security  Act  to  determine 
who  is  entitled  to  receive  assistance  under  aid  to  dependent 
children.  Section  13,  page  474,  Laws  of  1937,  reads  as 
follows : 

"Aid-  to  dependent  children  shall  be 
granted  with  respect  to  any  child  who: 

(1)  Is  under  the  age  of  sixteen  years; 

(2)  has  been  deprived  of  parental  sup- 
port or  care  by  reason  of  the  death,  con- 
tinued absence  from  the  home,  or  physical 
or  mental  incapacity  of  a parent,  and  who 
is  living  with,  father,  mother,  grand- 
father, grandmother,  brother,  sister, 
stepfather,  stepmother,  stepbrother,  step- 
sister, uncle  or  aunt,  in  a place  of 
residence  maintained  by  one  or  more  of 
such  relatives  as  his  or  their  own  home; 

(3)  has  resided  in  the  state  for  one 
year  immediately  preceding  the  application 
for  benefits,  or  who  was  born  within  the 
state  within  one  year  immediately  preceding 
the  application  and  whose  mother  has  re- 
sided in  the  state  for  one  year  im-  ediately 
preceding  the  birth. n 

The  residence  requirement  is  contained  in  Subsection 
(3)  of  Section  13,  supra.  It  requires  a child  to  reside  in 
the  State  of  Missouri  for  one  year  lar  ediately  preceding  the 
application  for  benefits. 

We  are  enclosing  a copy  of  an  opinion  rendered  by  this 
department  to  Colonel  Allen  l.  Thompson,  Commissioner,  Old 
Age  Assistance  Division,  Jefferson  City,  Missouri  under  date 
of  September  28,  1935,  defining  the  words  "reside"  and 
"residence"  as  used  under  the  State  Social  Security  Act. 

The  fact  that  some  state  offers  or  gives  anyone  a cer- 
tain sum  of  money  to  move  back  to  the  State  of  Missouri  will 
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of  itself  not  interfere  in  any  manner  with  her  establishing 
a residence  in  this  state. 

It  is  the  opinion  of  this  department  that  if  this 
mother  returns  to  iissouri  with  her  children  and  makes  her 
home  in  this  state  for  one  year  with  the  intention  of  mak- 
ing this  state  her  residence,  her  children  will  be  able  to 
meet  the  requirements  of  Subsection  (3)  of  Section  13  of 
the  State  3ocial  Security  Act,  requiring  one  to  reside  in 
this  state  for  one  year. 


Respectfully  submitted 


AUBRjfiT  R.  HAI'MdTT,  Jr. 

assistant  Attorney  General 


APPROVE: 


J.  E.  TAILOR 

(Aoting)  Attorney  General 
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CHIROPRACTIC  BOARD: 


Memcer  whose  term  expires  and  office  is 
filled  Dy  another's  appointment  is  out 
of  office.  


January  21,  1959 


Honorable  T.  C.  Oyler,  D.  C. 

President , State  Board  of  Chiropractic  Examiners 
orookfield,  Missouri 


Dear  Sir* 

We  acknowledge  your  request  for  an  opinion  dated  Jan  • 
20,  which  reads  as  follows: 


"I  am  writing  you  to  f id  out  the  present  status 
of  the  State  Chiropractic  Board.  Dr.  Keller  was 
appointed  January  1,  1934  and  confirmed  at  the 
1955  Legislative  session.  His  term  expired  Jan- 
uary 1,  1937.  Dr.  T*  C*  Oyler  and  Dr.  Geer  were 
appointed  January  1,  1933  and  confirmed  by  the 
1935  Legislature,  their  terms  expiring  January 
1,  1958.  Dr.  Trotter  and  Dr*  Fontana  were  appoint- 
ed January  1,  193o  and  were  confirmed  by  the  1933 
Legislature  * The  terms  of  the  last  two  expired 
January  1,  1936,  when  they  were  reappointed,  but 
no  action  taken  by  the  Senate  to  confirm  them* 

No  successor  has  been  appointed  to  succeed  Dr* 
Keller,  Dr*  Geer  oT  Dr*  Trotter*  The  writer. 

Dr*  Oyler,  was  appointed  January  1,  1939  to  succeed 
Dr*  Fontana.  The  other  members  of  the  3oard  will 
soon  be  appointed* 

Should  any  business  occur  which  demands  action, 
would  Dr*  Fontana  be  considered  a memoer  of  the 
Board  since  he  was  dropped  on  January  1,  1939T 
And  also  would  he  continue  as  Secretary  of  the 
Board  and  would  his  salary  continue  until  the 
Board  meets  and  reorganizes?" 


Article  5,  Section  11,  Missouri  Constitution  provides: 


m j 
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•When  any  office  shall  become  vacant,  the 
Governor,  unless  otherwise  provided  by  law, 
shall  appoint  a person  to  fill  such  vacancy, 
who  shall  continue  in  office  until  a success- 
or shall  have  been  duly  elected  or  appointed 
and  qualified  according  to  law.* 


Article  14,  Section  5,  Missouri  Constitution  provides  as 
follows* 


■in  the  absence  of  any  contrary  provision,  all 
officers  nos  or  hereafter  elected  or  appointed, 
subject  to  the  right  of  resignation,  shall  hold 
office  during  their  official  temna,  and  until 
their  successors  shall  be  duly  elected  or  appoint- 
ed and  qualified." 


Section  13547  R.  S.  Mo.  1929,  provides  as  follows* 


"A  state  board  of  chiropractic  examiners  is  here- 
by created,  consisting  of  five  persona,  not  more 
than  two  of  whom  shall  be  graduated  from  the  same 
school  or  college  of  chiropractic,  to  be  appoint- 
ed by  the  governor,  with  the  advice  and  consent  of 
the  senate,  in  the  following  manner,  to-wit t With- 
in thirty  days  after  the  passage  of  this  law,  the 
governor  shall  appoint  five  persona  as  aforesaid 
who  shall  be  chiropractic  practitioners,  having 
practiced  chiropractic  continuously  in  this  state 
for  a period  of  at  least  two  years  prior  to  such 
appointment.  Provided,  that  no  person  shall  be 
appointed  to  the  staue  ooard  of  chiropractic  ex- 
aminers who  practices  any  other  method  of  healing 
than  chiropractic  as  herein  defined.  They  shall 
constitute  the  first  board  of  chiropractic  ex- 
ami,  era,  their  term  of  office  shall  expire,  one 
in  one  year,  two  in  two  years,  and  two  in  three 
years,  from  the  date  of  appointment.  At  the  ex- 
piration of  the  term  of  office  of  any  member  of 
said  board  the  governor  shall  appoint  a member 
for  a term  of  three  years.  All  vacancies  shall 
be  filled  by  the  governor  in  like  manner,  and  the 
person  appointed  to  fill  such  vacancy  shall  serve 
for  the  unexpired  term  only.* 
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Lawa  of  1933,  page  326,  Section  1,  provides  as  follows! 


"The  Governor  shall  have  power  and  he  Is  here- 
by authorized  to  remove  from  office,  without 
assigning  any  other  reason  therefor,  any  appoint- 
ive state  official  required  uy  law  to  be  appoint- 
ed by  the  Governor,  whenever  In  his  opinion  such 
removal  Is  necessary  for  the  betterment  of  the 
public  service,  but  the  Governor  may,  at  his 
discretion,  in  any  order  of  removal  which  he 
may  make  under  authority  of  this  act,  assign  addi- 
tional and  more  specif ic  reasons  for  such  removal *■ 

In  the  case  of  State  ex  inf.  v.  Lynd,  167  Mo*  226,  66 
S.  W.  1062  j,  ■J?  3.  W.  572,  the  respondent  Lund  contended,  that 
having  oeen  appointed  for  a term  of  2 years,  he  had  the  con- 
stitutional right  to  hold  over  until  the  successor  be  appoint- 
ed and  confirmed,  bi*  the  court  thought  otherwise  and  at  1.  c.  242 
saldt 


"Ho  one  will  contend  that  that  provision  of  the 
charter  is  in  conflict  with  the  Constitution,  and 
if  it  is  valid  and  the  term  of  office  of  those 
officers  who  were  appointed  under  that  provision 
expired  at  the  expiration  of  one  year  from  the 
time  of  their  appointments,  it  must  logically  fol- 
low that  those  who  were  thereafter  appointed  for 
two  years,  in  the  absence  of  a provision  in  the 
charter  that  they  are  to  hold  until  their  succ- 
essors are  appointed  and  qualified,  held  for 
two  years  only  from  the  time  of  their  appointments, 
**»***• 


CCMCLPSiOI 


This  department  is  of  the  opinion  that  the  action  of  Gov- 
ernor Stark  appointing  Dr*  Oyler  on  January  1,  1939  to  succeed 
Lr.  Fontana  on  the  State  Chiropractic  Board  now  eliminates  Dr* 
Fontana  from  membership  on  said  board*  After  January  1,  1S39,  it 
would  not  be  legal  for  Dr*  Fontana  to  act  as  Secretary  of  the 
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board  or  draw  any  salary  as  Secretary  of  the  board,  and  this  la 
true  even  though  the  new  board  has  delayed  its  reorganization 
until  after  that  date. 


Respectfully  submitted. 


WM.  CRR  SAWYERS 

Assistant  Attorney  General 


APPROVED* 


(JoaTeLL  R.  HEWITT 

(Acting)  Attorney  General 
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DEAD  BODIES 


Dr*  M.D.  Overholser,  Secretary 
Missouri  Stats  Anatomical  Board 
Columbia*  Missouri 


This  will  acknowledge  receipt  of  your  recent 
request  for  an  opinion  with,  respect  to  anatomical 
material*  and  in  which  request,  yea  quote  a letter  you 
received  from  the  President  of  the  Anatomical  Board, 
which  reads  as  follows* 


"Dr*  Lohr  Just  called  to  tell  ne 
that  the  County  Court**  legal  ad- 
visor had  submitted  to  hljs  the 
following  Article  of  the  Revised 
Statutes  of  1929,  3set.  1295b  - 
Paragraph  4,  relating  to  Idas  sup- 
port of  the  poor*  which  state*  that 
the  County  Court  shall  approver  iat* 
the  necessary  sums  for  the  funeral 
expense*  to  anyone  who  doe*  not 
have  the  mean*  for  saws*  Coes  not 
our  State  Anatomical  Lew  take  pre- 
cedence over  this  Statute?* 


In  determining  your  request  fer  an  opinion, 
your  attention  is  especially  directed  te  Section  912 
h.S.  Missouri,  1929,  relating  to  the  bodies  of  paupa 
and  their  disposition*  Sale  section  of  the  statute* 
read*  as  follows  I 


"Superintendent*  or  wardens  of  pen- 
itentiaries* house#  of  correction  end 
bridewells,  of  hospitals.  Insane 
asylums  and  poorhouse*,  and  coroners. 


I 
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sheriffs,  jailers,  city  and  county 
undertakers,  and  all  other  state, 
county,  town  or  city  officers  in 
whose custody  the  body  of  any  de- 
ceased person,  required  to  oe  buried 
at  pub-lic  expense , snafu  be  and  are' 

hereby  r equir e d"TTie d fa t e 1 y t*o notify 

£Ke  secretary  of"'Tne~"board  ' or  dis- 
trfbut'ion,  whenever  anj  suclTToQy  or 
bodies- "come' ' ‘to  his  or  their  posses- 
sion, "charge  or  control,  and  aha  117“ 
thereafter  dispose  'of  such  body  ■'T 
nociXe3,  as  the  secretary  of- T/e  “Tate 
board  may  dTrecIT:  Provided,  that  at"' ' 
any  time -before  said  body  or  bodies 
have  actually  been  distributed,  as 
provided  in  this  article,  any  rela- 
tive or  friend  of  any  such  deceased 
person  or  persons,  shall  have  the 
right  to  take  and  receive  the  same  . 
from  the  possession  of  any  person  „ 
in  whose  charge  or  custody  it  may  be 
found,  for  the  purpose  of  interment: 

Provided,  tljat  when  a claim  is  made 
for  such  body  or  bodies  by  any  per- 
son, not  a relative  of  such  deceased 
person  or  persons,  the  expense  of  the 
interment  shall  oe  borne  by  the  per— 
son  making  such  claim*  * *-  ■»  *-.n 

Tie re  the  statute  is  plain  and  unambiguous,  as  we 
believe  the  above  section  of  the  statute  to  be,  no  room 
for  construction  exists.  Cummins  v.  -ansas  City  Public 
Service  Commission,  bb  S.h . (2nd;  920.  You  will  particu- 
larly note  that  the  above  section  only  permits  the  Secre- 
tary of  the  Anatomical  >oard  to  direct  how  dead  bodies 
may  be  disposed  of  in  the  event  no  relative  or  friend 
of  the  deceased  person  or  persons  has  undertaken  to  inter 
the  body*  In  the  event  the  body  of  any  deceased  person  is 
required  to  be  buried  at  public  expense,  and  such  body  is 
claimed  by  a relative  of  such  deceased  person  before  such 
body  is  actually  distributed,  then  the  county  court  of  the 
proper  county  shall  allow  such  sum  as  is  reasonable  for  the 
funeral  expenses. 
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CONCLUSION. 


Du©  to  the  above,  it  Is  the  opinion  of  this  de- 
partment that  if  any  person  shall  die  within  any  county, 
the  officers  enumerated  in  the  statute  shall  immediately 
contact  the  Secretary  of  the  Anatomical  Board,  and  in 
the  event  no  claim  Is  made  for  the  body  of  sich  de- 
ceased person  by  a friend  or  relative,  then  the  Secretary 
of  the  Board  shall  .dispose  of  the  body. 

We  further  rule  that  Section  12955,  R.S*  Mis- 
souri, 1929,  does  not  conflict  with  the  provisions  of  the 
Anatomical  Law* 


Respectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROV  D By: 


TWrB&FPTBtWW  

(Acting)  Attorney  General 
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CHIROPRACTIC:  Pour  members  can  issue  license.  Biennial 

auccesaive  renewals  of  license  with  atten- 
dant fee  is  compulsory  and  without  excep- 
tion . 


March  27,  1939. 


FILED  68 


Honorable  T.  C.  Oyler,  Secretary 
State  Board  of  Chiropractic  Examiners 
Prances  Building 
Brookfield,  Missouri 

Dear  Mr.  Oyler: 

We  acknowledge  your  request  for  an  opinion  dated 
March  13,  1939,  which  reads  as  follows: 

"The  law  provides  that  when  an  appli- 
cant files  for  the  examination  he 
deposit  $15.00  and  then  at  a later 
date.  If  he  is  successful  in  the 
examination,  he  is  required  to  send 
another  $10.00  forthwith  the  license 
is  issued.  At  the  present  time  there 
are  only  four  members  on  the  board 
as  Dr . Fontana  ha3  been  removed . I 
have  received  the  final  payment  from 
an  applicant  who  recently  took  the 
examination.  Would  It  be  legal  for 
the  four  members  now  acting  to  sign 
the  license,  leaving  the  space  for 
the  fifth  member  vacant? 

"Also  the  law  requires  that  license 
be  renewed  every  two  years . I have 
a letter  from  Dr.  W.  N.  Cade  who  was 
Issued  a license  in  June  of  1936 
and  removed  from  the  state.  He  now 
returns  to  the  state  to  renew  his 
license . Shall  he  pay  both  the  1936 
renewal  and  the  193°  renewal  fee? 

"At  out  meeting  of  the  board  on  Febru- 
ary 27,  we  agreed  to  admit  him  back 
to  the  state." 
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Section  135^8  R.  S.  Mo.  1929*  relating  to  the  organi- 
zation and  powers  of  the  State  Board  of  Chiropractic  Ex- 
aminers, provides,  in  part: 

"*  * * Pour  members  shall  constitute 
a quorum.  * * *" 

At  no  place  in  the  law  regulating  issuing  a chiroprac- 
tic license  does  it  specifically  require  the  signature  of 
five  members  to  authenticate  a license  to  practice  chiro- 
practic . 

Four  members  of  the  chiropractic  board  constitute  a 
quorum  to  do  business,  and  part  of  the  statutory  business 
of  said  board  is  to  issue  licenses.  It  follows  that  when 
four  members  3ign  a license,  the  licensee  is  duly  licensed 
by  the  board,  the  fifth  signature  being  surplusage. 

Section  13552  R.  S.  Mo.  1929  provides  for  renewal 
licenses,  as  follows: 


" * * * All  persons  practicing  chiro- 
practic in  this  state  shall  pay  on  or 
before  September  1st  of  each  even-number 
ed  year  after  a license  is  issued  to 
them  as  herein  provided,  to  said  state 
board  of  chiropractic  examiners,  a re- 
newal license  fee  of  $10.00,  and  no  per- 
son shall  practice  chiropractic  after 
September  1st  of  the  even-numbered  years 
following  the  issuance  of  such  license, 
without  such  renewal . The  secretary 
of  the  board  shall  on  or  before  August 
1st,  of  each  even-numbered  year,  mail 
to  all  chiropractors  in  the  state  a 
notice  that  the  renewal  fee  shall  be 
due  on  or  before  the  1st  day  of  Septem- 
ber following  3uch  notice . Nothing  in 
this  chapter  shall  be  construed  so  as 
to  require  that  the  renewal  receipt 
shall  be  recorded  as  the  original 
licenses  are  required  to  be  recorded. 


Honorable  T.  C.  Oyler 
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Each  practitioner  of  chiropractic  shall 
display  in  his  office  in  a conspicuous 
place  his  renewal  license  together  with 
his  license  showing  that  he  is  lawfully 
entitled  to  practice  chiropractic." 

The  language  of  the  above  statute  is  clear  and  un- 
ambiguous. In  Missouri,  renewal  of  a chiropractic  license, 
with  the  $10.00  renewal  fee,  is  biennial  and  compulsory. 
Successive  biennial  renewals,  with  the  attendant  statutory 
fee,  is  a condition  precedent  to  the  lawful  practice  of 
chiropractic  by  any  person.  Dr.  Cade  must  pay  both  the 
1936  and  1938  biennial  renewal  fees  in  order  to  be  in  good 
standing  with  Missouri. 


Respectfully  submitted. 


WILLIAM  ORR  SAWYERS 
Assistant  Attorney  General 


APPROVED: 


w7  j.  mm 

(Acting)  Attorney -General 
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ASSESSMENT:  Assessors  should  assess  all  real 

property  if  t he  ownership  on  June 
1st  of  tne  year  proceeding  tne 
collection  of  taxes. 


April  20th,  1939. 


Eon.  Henry  P.  Oelze, 

Assessor  of  St.  Charles  County, 

St.  Charles,  I'isso  ri. 

Dear  Sir: 

We  wish  to  acknowledge  receipt  of  your 
inquiry  which  is  as  follows* 

"The  question  has  arisen  in  St. 

Charles  County,  Missouri,  as  to 
whether  or  not  lands  in  process 
of  condemnation  by  the  Uhited 
States  of  America,  in  connection 
with  the  canalization  of  the  Miss- 
issippi River,  ana  -ore  particularly 
by  the  construction  of  what  is 
known  as  Lock  and  Dam  Ho.  26  in  the 
Mississippi  River  at  Alton,  Illi- 
nois, because  of  which  certain  pro- 
perty 4long  the  Mississippi  River 
in  St,  Charles  County,  Missouri,  which 
will  be  Inundated,  should  be  assessed 
for  taxation  purposes. 

The  policy  of  the  Federal  Govern- 
ment is  to  acquire  the  greater  por- 
tion of  this  land  in  fee,  tuking 
flowage  easements  over  land  where 
the  particular  tract  is  highly  de- 
veloped or  contains  costly  improve- 
ments • 


' * 


The  War  Department  files  a petition 
in  the  United  States  district  Court, 
askin  for  the  condemnation  of  a par- 
ticular tract  of  land.  On  the  same 
day  the  petition  is  filed,  the  Dis- 
trict Judge  signs  an  order  giving  the 
United  States  the  right  to  take  im- 
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mediate  possession,  This  is  in 
accordance  with  Section  594,  Title 
33,  United  States  Code  Annotated. 

Under  authority  of  t is  Order, 
when  the  dam  at  Alton  was  completed, 
it  Y/as  placed  in  operation  about 
July  1,  1938.  I ost  of  the  suits  for 
the  condemnation  of  land  overflowed 
as  a result  of  the  creation  of  this 
pool  are  still  pending  in  the  Federal 
Court,  I am  told  by  the  District  En- 
gineer at  St.  Louis,  i'isso  ri,  that, 
when  the  amount  of  compensation  to  bn 
paid  the  property  ownei-3  is  finally 
determined  by  the  court,  that  6/  in- 
terest is  allowed  the  property  owner 
ls  additional  compensation  for  the 
taking  of  hie  land,  from  the  date  the 
Order  of  Immediate  Po  session  was  filed 
until  the  sum  of  money  is  deposited 
into  the  Registry  of  the  Court.  V.hen 
the  money  Is  paid  Into  the  Registry 
of  the  Court,  an  Order  Vesting  Title 
in  the  United  States  Is  signed  by  the 
Federal  Judge,  and  a certified  copy 
thereof  fil  d for  record  In  the  Office 
of  the  Recorder  of  Leeds. 

Shall  I stop  assessing  the  property 
described  In  the  various  petitions  (1) 
On  the  date  the  Order  of  Immediate 
Possession  is  entered,  or  (2)  On  the 
date  when  the  dam  was  placed  in  opera- 
tion, towit,  on  or  about  July  1,  1938, 
or  (3)  'ait  until  the  Order  Vesting 
Title- in  the  United  States  Is  filed  in 
the  Recorder’s  Office? 

An  early  reply  will  be  ap  reciated. 
Inasmuch  as  I shall  soon  have  to  begin 
preparing  the  books  for  the  a sess  ents 
as  of  June  1,  1939." 


Mr.  Henry  F.  Oelze  - 3 - 
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It  occurs  to  us  as  a primary  and  undisputed 
principle  of  law  that  the  Federal  Courts  will  ap- 
ply the  State  law  in  the  decision  of  a case  invol- 
ving the  construction  of  the  revenue  laws  of  Mis- 
souri, although  the  case  being  tried  is  in  the 
Federal  forum,  provided  the  law  on  such  question 
has  been  declared  by  the  highest  courts  of  the 
Stui e. 

as  far  back  as  1864  the  question  was  be- 
fore the  Supreme  Court  of  this  State  as  to  when 
the  lien  attached  in  favor  of  the  State  for  t.xes, 
and  in  the  case  o Blossom  v.  Van  Court,  34  Jo.  390, 
this  State  declared  the  lay/  to  be  that  the  tax 
lien  in  favor  of  the  State  attached  on  the  first 
day  of  F bruary  of  the  year  that  the  assessment 
y,'as  to  be  made.  Van  Court  deeded  certain  lands  to 
Blossom  by  deed  dated  February  11,  1857.  Van  Court 
was  owner  of  said  lard  on  the  1st  day  of  February, 
1857.  The  statute  on  the  duty  of  assessors  at  that 
time,  the  18th  section  of  the  2nd  article  of  the 
Act  of  18c5,  provided: 

" Every  assessor  shall  cor.mence 
on  the  first  day  of  February  in 
each  year,  during  his  continuance 
in  office,  and  go  through  all 
parts  of  the  county  * « in  which 

he  is  the  assessor,  and  require 
every  person  who  shall  have  owned 

any  property  on  the  said  first 
day  of  Febrimy  in  each  year,  taxable 
by  law,  *•  * i'c  to  deliver  him  a v/ritten 
list  of  the  same  *•  * .” 

The  court,  speaking  of  the  above  provision, 
said  (page  394): 

"The  section  above  quoted  appears 
to  fix  definitely  that  the  tax 
should  be  assessed  against  the  per- 
son who  was  on  the  first  day  of  Fe- 
bruary the  owner  of  t he  property, 
thus  fixing  his  liability  on  that  day. 
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and  charging  the  property  with  it 
as  an  encumbrance,  (although  the 
amount  of  the  encumbrance  is  not 
ascertained  until  afterwards.) 

The  defendant  having  conveyed  the 
land  on  the  eleventh  day  of  February, 
was  liable  for  the  taxes  assessed 
against  the  property  on  the  first 
day  of  that  month." 

The  court  in  that  opinion  states  that  the 
state  and  county  taxes  constitute  a liability  of  the 
owner  o±  the  property  as  well  as  an  encumbrance  upon 
the  land  itself,  which  could  be  sold  for  their  non- 
payment. 

The  principle  and  holding  of  the  Supreme 
Court  of  this  State  as  declared  in  the  above  case 
was  reaffirmed  in  the  case  of  McLaren  v.  Sheble,  45 
lo.  130*  The  facta  in  the  latter  case  were  that  the 
defendant  Sheble  on  the  first  bond ay  of  Scpt ember, 

1866,  owned  certain  real  estate  and  thereafter  In 
October  conveyed  the  same  to  the  plaintiff*  The  deed 
contained  the  covenant  of  warranty  implied  in  the 
words  "grant,  bargain  and  sell*"  The  grantee,  plain- 
tiff therein,  paid  the  state  and  county  taxes  assessed 
against  the  property  in  the  name  of  the  defendant  lor 
the  fiscal  year  1866-7,  the  defendant  refusing  to  do 
so,  and  brought  this  suit  to  recover  from  the  defen- 
dant such  payment.  Ho  actual  assessment  of  the  property 
for  the  year  1866  had  been  made  at  the  date  of  the 
conveyance  by  deed.  The  assessment,  however,  was 
subsequently  made  in  accordance  with  the  statute  in 
the  name  of  the  defendant  as  being  the  owner  on  the 
first  I/.onday  of  September  of  that  year.  The  court  said, 
page  131: 

"Did  the  lien  of  the  tax  imposed 
by  virtue  of  the  assessment  take 
effect  by  relation  from  that  date? 

That  is  the  only  question  presented 
for  consideration,  and  it  is  substan- 
tially determined  by  the  decision  in 
Blossom  v.  Van  Court,  34  Ko.  390. 

■k-  * «■  That  case  decides  in  effect 
that  the  tax  lien  does  relate  back  to 
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and  take  effect  from  the  inception 
point  of  the  assessment,  although 
the  assessment  may  not  be  consummated 
till  a later  day  or  month  in  the 
year.  The  language  of  the  court  on  this 
point  is  clear  and  explicit.  The 
statute  under  which  that  decision  was 
made  required  the  assessor  to  begin 
hisv/ork  on  the  first  day  of  February; 
thepresent  statute  requires  the  assess- 
ment to  date  from  the  first  1 flnciay  tf 
September. 
ir  r-  it 

"According  to  the  rule  laid  down  in 
Elossom  v.  Van  Court,  -the  defendant, 
being  the  owner  ind  occupier  of  the 
premises  on  the  first  Monday  of  Sep- 
tember, 1866,  was  liable  for  the  taxes 
of  the  fiscal  jeax  beginning  at  that 
date,  and  such  taxes  consituted  a lien 
upon  the  property,  by  relation,  from 
and  after  the  first  ronday  of  September, 
although  rot  actually  levied  till  the 
year  1S67.  The  rule  Is  just.  Suppose 
that  A.,  on  the  first  7 one ay  of  Septem- 
ber in  any  civen  yeur,  had  10,000  cash, 
and  returned  It  as  the  law  requires; 
and  B.,  on  the  same  day,  had  10,000 
invested  in  real  estate,  and  in  like 
manner  returned  it  for  taxation.  Suppose 
then,  that  these  parties,  on  some  subse- 
quent day  prior  to  the  consummation  of 
the  assessment,  should  exchange  property, 
who  should  pay  the  taxes?  A.  would  be 
compelled  to  pay  the  personal  taxes 
assessed  on  account  of  the  510,000  cash 
returned,  and,  according  to  the  theory 
oi  the  ciexendant,  also,  the  taxes  assessed 
on  account  of  the  real  estate  returned 
by  B.— thus  paying  the  tuxes  of  the 
two  for  that  year,  relieving  his  vendor 
from  all  tax  payments  whatever,  in  the 
case  supposed.  The  true  and  equitable 
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rule  is  for  each  party  to  pay 
the  taxes  assessed  on  account 
of  the  property  owned  by  them 
respectively  on  the  initial  day 
of  the  assessment,  in  the  absence 
of  any  stipulation  to  the  con- 
trary* 

This  equitable  rule  is  recognized 
in  Plossaci  V*  Van  Court,  tnd  that 
case,  as  already  observed,  decides 
that  the  tax  lien  takes  effect  and 
becomes  an  encumbrance  from  the  in- 
ception of  the  assessment*" 

The  statutes  of  1865,  which  were  operative 
when  the  case  of  McLaren  v*  Sheble  was  decided,  pro- 
vided (Sec*  31,  p.  1C3,  General  Stututes  1865: 

?The  clerk  of  the  county  court 
shall  deliver  to  the  assessor  on  or 
before  the  first  day  of  September 
in  every  year  the  assess or* s books 
of  the  preceding  year  * a c-  and 
take  his  receipt  therefor,  and  the 
assessor, sb  soon  as  he  shall  ha  e 
completed  his  assessment  and  made  • 
his  assessor* s book  for  the  year, 
shall  return  the  whole  of  such  papers 
and  documents  to  the  clerk*" 

v'e  have  examined  the  Laws  of  1S65,  Chap,  12, 
beginning  wfc  page  98,  and  find  that  it  is  substantially 
the  same  with  reference  to  the  assessor's  duties  as 
the  present  lavr  of  Missouri,  except  it  has  no  provi- 
sion similar  to  Sections  8746  and  9747,  K*  S*  Jo*  1929, 
which  are  noted  hereafter* 

The  above  two  cases  of  Elossom  v*  Van  Court 
and  McLaren  v*  Sheble  are  approvingly  cited  by  the 
Supreme  Court  of  llisaouri  in  the  case  of  Stafford  v. 
Fizer,  82  lo*  393,  397* 
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In  State  ex  rel.  Watson  v.  Harper,  83  Ho* 

670,  these  two  cases  are  again  approvingly  cited, 
and  on  page  676  the  court  saysi 

"Then  again,  this  lien  which 
attached  upon  the  assessment  of 
the  taxes  undez  the  law  1867, 
supra,  is  retained  and  preserved 
by  sec,  6832,  K.  S*  1879,  which 
. provides  that  the  f taxes  due  and 
unpaid  on  any  real  estate  & 

shall  be  deemed  and  held  to  be 
back  taxes,  and  the  lien  heretofore 
created  in  f . vor  of  the  state  of 
Missouri  is  hereby  retained.*  It 
is  thus  very  evident  that  the  law 
of  1867  provided  foz*,  and  created 
a lien  for  the  taxes  and  the  law 
of  1877  preserved  it.” 

Again  in  1912,  in  the  case  of  I/orey  £ng. 

& Const.  Co.  v.  Ice  Rink  Co.,  242  Lo.  241,  tha  Supreme 
Court  of  this  State  approvingly  cites  the  case  of 
Blossom  v.  Van  Court  and  McLaren  v.  Theble,  and  with 
reference  to  said  two  cases  states,  page  249 t 

4 

"Both  cases  hold  that  the  lien  of 
the  tax  takes  effect  from  the 
Initial  point  of  the  assessment, 
and  by  virtue  of  the  assessment •" 

Likewise,  the  Blossom  and  the  McLaren  cases 
are  approvingly  cited  by  the  Supreme  Court  of  Missouri 
as  late  as  1936.  See  the  case  of  Dennlg  v.  Swift  & 
Co.,  339  lo.  604,  609,  610,  where  the  court  says: 

"Blossom  v.  Van  Court  and  McLaren 
v.  Sheble,  as  Indicated  by  our  pre- 
vious reference  to  those  cases, 
turned  on  the  question  of  when  the 
lien  of  the  tax  attached." 
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It  will  be  noted  that  under  the  well  de- 
fined law  ae  declared  by  the  highest  court  of  this 
state,  it  is  determined  and  settled  that  the  lien 
for  taxes  attaches  to  the  land  and  becomes  fixed  upon  the 
initial  date  when  it  becomes  the  duty  of  the  assessor 
to  begin  assessing  the  property.  Section  9756,  K.  S, 

1929,  fixes  the  first  day  of  June  as  the  day  he  shall 
begin  his  work  of  assessing  the  property  of  his  county, 
and  under  the  holding  in  the  McLaren  case  and  the 
Flossom  case,  the  lien  attaches  on  the  first  day  of 
June  of  a given  year  for  the  taxes  that  are  payable 
in  the  fall  of  the  next  year. 

In  sedition  to  the  statutory  lav.  under  which 
the  Blossom  and  McLaren  cases  weie  decidod,  there  has 
since  then  been  placed  on  the  statute  books  of  Mis- 
souri Section  9746,  R,  S,  !'o.  1929,  which  provides: 

"Every  person  owning  or  holding 
property  on  the  first  day  of  June, 

Including  all  such  property  pur- 
dased  on  that  day,  shall  be  liable 
for  taxes  thereon  for  the  ensuing 
year," 

and  Section  9747,  which  in  part  provides : 

"Kgal  property  shall  in  all  cases 
be  liable  for  the  taxes  thei  eon, 
and  a lien  is  hereby  vested  in 
favor  of  the  State  in  all  real  pro- 
perty for  all  taxes  theieon,  which 
lien  shall  be  enforced  as  herein- 
after provided  * * 

• The  cases  of  Eannon  v,  Eurnes,  39  Fed,  892, 
and  United  States  v.  Pierce  County,  193  Fed.  589,  re- 
lied on  by  the  Justice  Department  of  the  United 
States  as  authority  for  the  conclusion  reached  in 
their  opinion,  were  both  decisions  of  the  Inferior 
Federal  Court*,  The  Banron  case  was  decided  ly  the 
Circuit  Court  for  the  V.estern  District  of  Missouri  in 
1889,  which  1 8 the  same  as  the  District  Court  at  this  time. 
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The  case  of  Uhited  States  v.  Pierce  County  was  de- 
cided by  the  District  Court  of  the  State  of  Y.ashing- 
ton  in  1912.  Eoth  of  those  cases  have  been  disap- 
proved* 

The  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  in  1951,  in  the  case  of  United  States  v* 
City  of  Buffalo,  54  Fed.  (2d)  471,  cited  the  above 
two  cases,  59  Fed.  and  193  Fed.,  and  Judge  Hand, 
writing  a separate  concurring  opinio:.,  said  the  fol- 
lowing, page  474: 

"I  agree  in  the  result  but  for 
other  reasons  then  my  brothers. 

The  question  appears  to  me  wholly 
one  of  state  law,  with  which  the 
sovereignty  of  the  United  states 
has  nothing  to  do,  although  of 
course  I agree  that  no  state  may 
tax  property  of  the  United  States. 

On  the  other  hand  I do  not  under- 
stand it  to  be  disputed  that  when 
the  United  States  takes  over  pro- 
perty, it  takes  it  subject  to  what- 
ever linns  arc  upon  it,  tax  liens 
like  the  rest.  If  the  law  of  a 
state  were  that  all  taxes  should  be 
liens  as  of  March  first,  the  time 
of  the  assessment,  but  might  be  com- 
puted, levied  and  extendedv-on  the 
rolls  before  July  first,  I see  no 
reason  why  they  should  not  be  a lien 
- upon  1.  nd  conveyed  to  the  United 

States  on  Harch  second.  The  act  of 
liquidating  and  formally  imposing 
the  tax  would  not  in  my  judgment  be 
in  defeasance  of  the  sovereignty  of 
the  United  States.  I cannot  agree 
with  the  contrary  ruling  in  U.  S.  v. 

Pierce  County  (D.C.)  195  F.  529. 

Pennon  v.  Burnes  (C.C.)  59  F.  892, 
contains  a dictum  in  accord,  but  it 
was  altogether  unnecessary  to  the 


* ' 
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result.  The  levy  and  extension 
on  the  rolls  are  not  adversary 
proceedings  against  the  United 
States,  like  an  arrest  or  seizure 
of  Its  property;  they  do  no  more 
than  fix  the  amount  of  a charge 
already  imposed,  and  the  liquida- 
tion does  not  cepend  upon  questions 
in  which  the  United  States  is  in- 
terested except  as  all  other  owners 
of  property*  •‘■hey  are  not  directed 
against  it  individually,  as  is  a 
suit,  or  a condemnation* " 

This  view  above  expressed  by  Judge  hand 
was  approved  by  the  United  States  Circuit  Court  of 
appeals  of  the  9th  District  in  1933  in  ;he  case 
of  United  States  v,  John  K*  & Catherine  S*  I ullen 
Benev*  Corp.,  6^  fed.*  (2d)  48*  "The  court  there  in 
a unanimous  opinion,  after  quoting  the  above  quoted 
portion  of  the  opinion  of  Judge  Hand,  said,  page  54* 

"While  it  is  conceded  in  the  case 
at  bar-  that  the  assessments  made  by 
the  City  of  American  Falls  was  void 
by  reason  of  the  fact  that  the  govern- 
ment owns  the  property  subjected  to 
the  assessment,  \<e  are  inclined  to 
agree  with  the  position  taken  by  Cir- 
cuit Judge  L*  hand  in  his  concurring 
opinion*" 

The  decisions  cited  in  the  opinion  of  the 
Department  of  Justice  are  not  authority  for  the  con- 
clusion reached  in  said  opinion  teoause  those  decisions 
are  overruled  in  later  cases  by  supei ior  Federal  Courts* 
Che  Bannon  and  the  Pierce  County  cases,  sup  a,  overlook 
the  fact  that  in  the  construction  of  state  revenue  laws 
the  Federal  Court  will  adopt  the  construction  of  the 
highest  State  Courts  as  placed  on  said  laws  by  the 
State  Courts#  If  authority  werq~dealred  supporting 
this  latter  statement,  see  Stone  V*  Southern  Illinois  ft 
I'issouri  Bridge  Co.,  206  U.  S.  267,  51  L.  Bd.  1057, 
where  the  court  said* 


v 
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"These  questions  involve  the 
powers  of  corporations  under  the 
laws  of  Missouri,  which  are  con- 
cluded by  the  adjudication  of  the 
State  Supreme  Court*" 

Also,  Consolidated  Fencering  Co,  v,  Vermont, 
207  U,  S.  541,  62  L*  Ed,  527,  whei e the  Supreme  Court 
of  the  United  States,  speaking  of  the  construction  of 
a state  statute  said: 

0 

"Whether  the  notice  to  produce 
was  broader  than  the  statute  pro- 
' . vided  for  is  a question  of  the  con- 

struction of  the  state  statute,  and 
of  the  notice,  and  the  decision  of 
the  sta;e  court  is  final  on  that 
question,'1 

Likewise,  Ughbanks  v.  Armstrong,  208  U,  S* 

481,  52  L,  Ed,  582,  where  the  Supreme  Court  said 
with  reference  to  the  construction  of  a statute  de- 
fining the  Michigan  indeterminate  sentence  and  the 
construction  thereof  by  the  Michigan  courts,  the 
followings 

"In  such  a case  as  this  we  follow 
that  construction  of  the  Constitu- 
tion and  laws  of  the  state  fcfaich  has 

been  given  them  by  the  highest  court 
tfcei eof •" 

Such  a rule  has  also  been  applied  with  refer- 
ence to  treaties*  See  He.  Ghio,  157  Cal.  552,  10© 

Pac,  516,  37  L,R,A.  (N*S.)  549,  555,  where  the  Supreme 
Court  of  California  said: 

"The  clause  of  the  Argentine 
treaty  relates  to  legal  proceedings 
for  the  settlement  of  estates,  and 
the  words  used  are  to  be  given  the 
meaning  they  usually  have  in  their 
respective  countries  when  used  in 
that  connection," 
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If  question  might  be  raised  as  to  the 
liability  of  the  United  States  for  the  lien  which 
had  attached  to  real  est&.e  at  the  time  the  United 
States  became  the  r ecord  owner  thereof,  the  case  of 
I ullen  Eenev.  Corp.  v.  United  States,  40  Fed*  (2d) 

957,  holds  that  the  United  States  by  tidcing  possession 
of  realty  impliedly  contracts  to  pay  the  amount  of 
liens  at  that  time  against  said  property.  Ihe  court 
say  8: 

’'Admittedly  an  action  may  be 
maintained  against  the  United  States 
ana  upon  an  implied  contract.  If, 
under  circumstances,  where  it  has 
taken  over  for  a public  purpose, 
the  private  property  of  another, 
a contractual  obligation  will  be  .jn- 
posed  by  law  on  it  to  compensate  for 
destroying  the  interests  of  another, 

* a-,  '.Then  the  united  States,  without 

compensating  the  plaintiff,  a lienholder, 
took  permanent  and  exclusive  possession 
of  the  lands  and  devoted  them  to  reser- 
voir purposes,  it  destroyed  the  lien 
back  of  the  bonds  sued  made  it  impossible 
for  the  plaintiff  to  collect  on  its 
bonds,  and  when  in  doing  so  it  was 
taking;  private  property  without  just  com- 
pensation and  impliedly  contracted 
with  the  bondholder  and  obligated  it- 
aelg  to  pay  tine  lien  upon  the  property. 
Otherwise,  one  who  may  have  a lien  in- 
terest in  land  would  be  deprived  of  his 
right  to  realize  upon  his  lien,” 

It  is  noted  that  your  inquiry  is  based  upon 
the  statement  that  when  the  money  is  awarded  by  the 
Commissioners  as  damages  for  the  land  is  paid  into 
the  registry  of  the  court,  ” an  order  vesting  title 
in  the  United  St  tesn  is  made  by  the  Federal  Court. 
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The  ownership  of  the  land  is  your  guiding  star  as 
to  when  you  should  or  should  not  assess  real  est«ce 
for  taxation  purposes* 

The  date  under  the  Laws  of -Missouri,  that  - , 
real  estate  is  taxable  is  June  1st  of  a given  year, 
the  taxes  then  so  assessed  being  payacle  in  the 
fall  of  the  following  year'*  If  the  title  to  the 
land  in  question  wa3  on  Juno  1st  of  a given  year 
vested  in  the  Federal  Government,  then  it  would  b© 
your  duty  as  assessor  to  not  assess  said  land.  If, 
on  the  contrary,  on  June  1st  of  a given  year  the 
title  was  not  in  the  Federal  Government  but  was  in 
an  individual,  then  it  would  be  your  duty  to  assess 
said  property,  although  the  taxes  were  not  actually 
payable  until  sore  eighteen  months  thereafter* 

The  question  of  whether  the  dam  was  actually 
in  operation  has  nothing  to  do  with  whether  you  as 
a sessor  should  assess  the  property,  likewise,  £he 
question  of  whether  the  order  is  filed  in  the  Record- 
er^ Office  can  not  be  the  determining  fact* 


COIiCLT'IOS 


It  is  our  opinion  that  it  is  your  duty 
as  assessor  of  ft.  Charles  ^ounty  to  assess  for 
taxation  purposes  such  real  estate  as  on  June  1, 

1939,  located  in  St*. Charles  County,  if,  at  that  time, 
the  title  thereto  had  not  been  actually  vested  in  the 
Federal  Government * However,  when  the  title  has  been 
vested  in  the  Federal  Government,  then  it  is  your 
duty  not  to  assess  said  real  estate  as  of  June  1st, 
of  any  year  thereafter  and  this  is  true  regardless  of 
whe ther  the  dam  for  the  erection  of  which  the  land  was 
condmened,  was  placed  Into  operation  and  regardless  of 
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whether  the  order  vesting  title  is  filed  in  the 
Recorder’s  Office  of  yo  r county* 

Youre  very  truly. 


DRAKE  7/ATS  OK, 

Assistant  Attorney  General* 

APPROVED! 


HlRlTllT'KAY 

(Acting)  Attorney  General. 
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THE  COUNTY  COLIE CTOR:  County  collector  may  make  a tax 

TAX  RECEIPTS:  receipt  in  any  form  he  desires 

so  long  as  it  evidences  the  pay- 
ment of  the  taxes  on  the  property 
and  for  the  period  for  which  the 
taxes  are  paid. 

t 

May  16,  1939 


Mr.  William  J.  Olenhouse 
County  Clerk 
Livingston  County 
Chillicothe,  Missouri 


Dear  Sir* 

This  is  in  reply  to  yours  of  recent  date  whore- 
in  you  request  an  opinion  on  the  question  of  whether 
or  not  your  collector  would  be  authorized  to  use  tax 
receipts  for  the  year  1939  whl ch  have  been  printed  for 
seme  prior  year. 


In  our  search  on  this  question  we  find  that 
the  statutes  are  somewhat  silent  as  to  the  making  of 
tax  receipts  and  as  to  the  duties  of  the  collector  in 
relation  to  such  receipts.  However,  from  a reading  of 
the  statutes  there  is  no  doubt  but  what  the  lawmakers 
have  Intended  that  the  collector,  when  he  collects 
these  taxes  should  Issue  some  sort  of  a receipt  to 
the  taxpayer.  Section  9912  R.  S.  Missouri  1929,  shows 
this  Indication  and  Is  as  follows: 

"It  shall  be  the  duty  of  the  col- 
lector to  furnish  to  all  nonresi- 
dent taxpayers  a statement  of  the 
amount  of  taxes  assessed  against 
any  tract  of  land  or  town  lot  in 
his  county  for  any  year  or  years 
during  which  he  Is  collector,  and 
send  the  same  by  mall  to  the  ad- 
dress of  any  person  applying  to 
him  by  letter  for  the  same;  and 
if  no  taxes  are  due  on  any  such 
tracts  or  lots,  he  shall  answer 
such  letters  of  inquiry,  stating 
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the  fact;  and  whenever  any  funds 
are  remitted  toy  mail  or  otherwise 
to  any  collector  for  the  payment 
of  any  taxes  appearing  to  toe  due 
on  his  tax  book,  it  shall  toe  his 
duty  to  receive  the  same  and  send 
a receipt  therefor  toy  mail  to  the 
person  remitting  the  same:  Provided, 
that  he  may  charge  all  sums  which  he 
may  have  to  pay  for  postage  as  costs 
against  the  person  applying  or  remit- 
ting to  him,  tout  no  other  costs* " 

There  is  no  fixed  form  for  the  tax  receipt  and 
so  long  as  it  shows  that  the  money  has  been  received 
and  describes  the  properties  upon  which  the  taxes  are 
paid,  the  fronds  to  which  they  belong  and  the  period  for 
which  they  are  paid,  we  think  under  the  practical  rule 
that  would  be  sufficient.  Tax  receipts  are  printed  for 
the  convenience  of  the  officials.  It  would  be  impossible 
for  a collector  to  write  out  In  longhand  a receipt  for 
all  of  the  taxes  paid  to  him  and  for  that  reason  by 
giving  the  statxrtes  a reasonable  construction  we  think 
he  would  toe  authorized  to  have  the  forms  printed.  As 
to  his  authority  to  use  a receipt  printed  for  some  prior 
year  and  change  the  date  in  it  so  that  it  will  conform 
to  the  facts  under  which  the  taxes  are  paid,  we  think 
there  Is  no  doubt  tout  what  the  officer  would  have  author- 
ity to  do  that. 

In  our  search  of  the  opinions  written  by  this 
office  on  this  subject  we  find  that  under  date  of  January 
20th,  1937,  Mr.  William  Orr  Sawyers,  Assistant  Attorney 
General,  wrote  an  opinion  for  Honorable  Morgan  M.  Moulder, 
Prosecuting  Attorney,  Camden  County,  Camdenton,  Missouri, 
which  will  give  you  some  light  on  the  authority  of  the 
county  court  to  furnish  these  supplies.  We  are  enclosing 
a copy  of  that  opinion  with  this  opinion. 

CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this 
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department  that  the  tax  collector  would  be  authorized, 
if  he  saw  fit,  to  use  tax  receipts  which  have  been 
printed  for  prior  years  and  issue  them  in  receipt  of 
taxes  paid  for  the  current  year  providing  he  can  alter 
these  receipts  to  conform  to  the  facts  under  which  the 
current  taxes  are  paid. 

Respectfully  submitted 


TYR;  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


j:  ts:  toto 

(Acting)  Attorney  General 
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PROSECUTING  ATTORNEY:  Duty  to  represent  county  hospitals. 
COUNTY  HOSPITALS:  way  spend  hospital  funds  to  pay  cost  of 

litigation,  but  may  not  hire  or  pay  private 
counsel . 


October  7,  1939 


Honorable  :.clwin  C.  Orr 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  dated 
September  27,  1939,  asking  our  opinion  on  two  questions 
that  have  arisen  as  a result  of  our  opinion  of  September 
9,  1939,  to  Wa  T.  Conley,  holding  that  osteopaths  were 
not  authorised  to  practice  their  system  of  healing  the 
sick  in  the  Boone  County  Hospital.  The  questions  are* 


(1)  May  the  board  of  trustees  of  said  hospital 
retain  private  counsel  to  represent  said  in- 
stitution in  the  event  a suit  is  brought  to 
ascertain  the  right  of  osteopaths  to  practice 

in  the  hospital,  or  is  it  the  duty  of  the  county 
prosecuting  attorney  to  represent  the  institu- 
tion? 

{ 

(2)  May  the  board,  if  authorised  to  retain 
private  counsel,  pay  attorneys  fees,  expenses 
and  cost  of  litigation  out  of  hospital  funds? 


The  Boone  County  Hospital  is  one  organised  under  the 
provisions  of  Article  4,  Chapter  120,  Ft.  S.  Mo.  1929.  It 
was  established  by  a petition  and  vote  on  the  question  by 
the  citizens  of  Boone  County  and  was  built  and  is  supported 
by  a tax  levied  upon  the  taxable  wealth  of  the  county. 

The  end  sought  to  be  reached  by  the  establishment  of  the 
institution  was  to  furnish  the  inhabitants  of  the  county 
adequate  facilities  so  that  they  may  derive  the  greatest 
benefit  from  medical  care.  Said  Institution  is  also  for 


Hon.  Edwin  C.  Qrr  -2-  October  7,  1939 


the  use  of  the  indigent,  insane  and  tubercular  inhabitants 
of  the  county.  In  order  to  effectuate  this  purpose,  said 
institution  is  invested  with  two  of  Hie  highest  attributes 
of  sovereignty  - the  right  to  be  supported  by  taxation  and 
the  power  of  eminent  domain  by  the  county  in  its  behalf. 

This  summary  clearly  illustrates  that  the  maintenance 
of  this  hospital  is  but  a valid,  authorized  function  of  the 
county  as  a governmental  unit  that  has  long  been  recognized. 

Section  11316  R.  S.  Ko.  1929,  provides* 


"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  # * actions  in 
their  respective  counties  in  which  the 
county  * * * may  be  concerned,  defend 
all  suits  against  the  county  * * * # ." 


Section  11318  R.  S.  Mo.  1929,  provides* 


wHe  (the  prosecuting  attorney)  shall  * * 
defend  * * * all  civil  suits  in  which  the 


county  is  Interested,  represent  generally 
the  county  in  all  matters  of  law  * * * ." 


Is  not  the  county  ’•concerned"  and  "interested"  in 
litigation  affecting  a unit  of  the  county  government?  We 
think  it  is  vitally  concerned  in  seeing  that  the  statutes 
under  which  the  hospital  operates  are  not  violated  by 
permitting  unauthorized  persons  to  use  the  institution. 

It  will  be  noticed  also  that  the  above  statutes  in  speak- 
ing of  the  prosecutor’s  duty  to  represent  the  county  do 
not  restrict  It  to  suits  In  whfch  the  county  Is  "defendant" 
or  "plaintiff"  or  a "party". 

In  United  States  vs.  Burton  131  Fed.  652,  defendant, 
a United  States  Senator,  was  charged  with  receiving  a pecun- 
iary compensation  for  services  rendered  for  a certain  com- 
pany In  a matter  pending  before  the  Post  Office  Department. 
At  that  time  (1904)  a federal  statute  existed  prohibiting 
a senator  from  receiving  compensation  for  services  rendered 
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by  him  to  any  person  In  relation  to  a matter  in  which  the 
United  States  was  Interested.  The  service  rendered  was  In 
connection  with  a "fraud  order"  Issued  by  the  Postal  De- 
partment. The  court  held  that  the  United  States  was  Interested 
in  the  fraud  order,  saying  of  the  word  "interested",  "Its 
primary  meaning  is  * to  be  concerned  in  a cause  or  its  con- 
sequences,' and  this  meaning  is  the  one  which  ordinarily 
should  be  given  to  legislative  enactments." 

tfe  think  the  county  and  its  people  are  concerned  In 
any  action  affecting  the  Boone  County  hospital  - a public 
Institution,  and  it  is  the  duty  of  the  Prosecuting  Attorney 
of  Boone  County  to  represent  said  institution  in  any  liti- 
gation affecting  it. 

The  next  question  to  be  disposed  of  is*  Kay  the 
board  of  trustees  of  said  institution  retain  private  attor- 
neys, even  though  it  is  the  duty  of  the  prosecutor  to 
represent  them,  and  pay  said  attorneys  out  of  hospital  funds. 

In  Dixon  v.  Livingston  County  70  Mo.  239,  the  point 
Involved  was  whether  or  not  a county  could  hire  private 
counsel  to  represent  it  in  a certain  matter.  The  statute 
at  that  time  (1871)  authorised  the  county  court  to  hire 
a county  attorney  except  that  if  the  circuit  attorney,  of 
the  judlolal  circuit  in  which  county  was,  lived  in  the 
county  he  was  to  be  that  county's  legal  counsel.  The 
county  court  of  Livingston  County  retained  private  counsel 
to  represent  the  county  even  though  the  circuit  attorney 
lived  in  Livingston  County.  This  case  was  one  by  said 
private  counsel  to  collect  his  fee.  The  petition  was  success- 
fully demurred  to  and  on  this  the  court  said,  l.c.  243* 


"We  are  of  opinion  that  the  damurrer 
to  the  petition  was  properly  sustained, 
on  the  ground  that  the  duty  of  prosecu- 
ting such  suit  was,  by  express  statute, 
cast  upon  the  circuit  attorney,  and  that 
the  county  court  had  no  warrant  in  law 
to  employ  another  attorney  to  perform 
this  duty." 


The  rule  that  would  seem  to  be  announced  in  that  case  Is 
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that  IT  the  legislature  provides  legal  counsel  lor  a govern- 
mental agency  it  mist  rely  on  that  legal  counsel  for  its 
representation  and  can  not  hire  private  counsel  to  represent 
it.  By  analogy  that  case  applies  to  the  Instant  question 
with  equal  force.  The  legislature  has  designated  the  prose- 
cuting attorneys  to  attend  to  litigation  which  Interests  the 
county  and  having  done  so  it  impliedly  prohibited  the  em- 
ployment of  other  counsel. 

The  remaining  question  deals  with  how  the  expenses  and 
cost  of  litigation  (exclusive  of  attorneys  fees)  affecting 
the  Boone  County  Hospital  are  to  be  paid. 

Section  13976  R.  S,  Mo*  1929  provides  for  the  levy  of 
a tax  to  support  county  hospitals.  This  section  then  pro- 
vides that  said  taxes  "shall  be  collected  in  the  same 
manner  as  other  taxes  are  collected  and  credited  to  the 
hospital  fund*  and  shall  be  paid  out  on  the  order  of  the 
hospital  trustees  for  the  purpose  authorised  by  this  article 
and  for  no  other  purpose  whatever." 

j| 

The  purpose  that  said  funds  can  be  spent  for,  and 
upon  which  this  question  turns,  is  found  in  Section  13978, 

Laws  1937,  page  357,  and  is  - maintenance,  supervision, 
care  and  custody  of  the  grounds,  rooms  or  buildings  compris- 
ing the  hospital. 

The  board  having  supervision,  care  and  custody  of  the 
hospital  also  has  the  duty  to  see  that  no  one  uses  said 
hospital  facilities  except  those  that  the  legislature  authoriz- 
ed. 


It  is  a familiar  rule  of  law  in  this  state  that  where 
an  officer  is  given  express  power  there  is  carried  with  the 
express  grant  by  necessary  implication  every  other  power 
necessary  and  proper  to  the  execution  of  the  power  expressly 
granted.  (Ex  parte  Sanford  236  Mo.  666;  State  ex  rel.  v. 

Speer  284  Mo,  45).  Here  we  have  the  board  with  the  express 
power  to  supervise  and  control  the  hospital  and  to  spend  the 
hospital  fund  for  that  purpose.  The  law  establishes  who  may 
use  the  county  hospital  facilities  and  a part  of  the  board's 
supervision  and  control  is  to  see  that  no  one  except  those 
authorised  do  use  said  facilities.  If  a law  suit  becomes 
necessary  to  maintain  said  supervision  and  control,  then  by 
implication  the  board  of  trustees  may  spend  the  hospital  fund 
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to  effectuate  their  express  power  to  supervise  and  control 
the  hospital. 

CONCLUSION 


Therefore,  it  is  our  opinion  that  the  Board  of  Trustees 
of  the  Boone  County  Hospital  may  not  retain  private  counsel 
to  defend  a suit  brought  by  an  osteopath  to  determine  said 
oateopathh  right  to  treat  patients  in  said  institution. 

The  prosecuting  attorney  is  charged  with  this  duty  under 
the  law.  However,  the  trustees  may  spend  "hospital  funds" 
to  pay  necessary  costs  of  this  litigation,  exclusive  of 
attorneys  fees. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED* 


!7.  J-.'  OTJ® 

(Acting)  Attorney  General 
LLBtRT 


VJRIC  TPAL.  CORPORATIONS:  Jefferson  City,  being  a city 

of  the  third  class  may  issue 
bonds  for  the  erection  of  a 
municipal  office  building  that 
may  be  partly  used  by  state 
offices. 


December  29,  1939 


Mr*  Jesse  N*  Owens,  Mayor 
City  Hall 

Jefferson  City,  Missouri 


Dear  Sir: 


0 


J 

We  are  in  receipt  of  your  request  for  an  opinion, 
dated  December  20,  1939,  which  reads  as  follows: 


"I  am  attaching  hereto  an  ordinance 
which  tne  City  Council  of  Jefferson 
City  is  contemplating  passing*  It 
provides  for  the  calling  of  an  elec- 
tion to  authorize  the  city  to  issue 
bonds  in  the  amount  of  ^200*000  for 
the  purpose  of  constructing  a mu- 
nicipal office  building* 

"The  contemplated  building  may  house 
some  of  the  municipal  offices*  About 
five  per  cent  of  the  space  in  the  build- 
ing will  be  used  for  municipal  purposes* 

The  remainder  of  the  building  will  be 
constructed  not  as  an  auditorium  or  armory, 
but  as  an  office  building,  to  house  mainly, 
it  Is  hoped,  departments  of  state  govern- 
ment* No  revenue  will  be  derived  for  the 
city  from  the  occupants  of  the  building* 

"It  cannot  be  contemplated  this  building 
will  be  used  entirely  for  municipal  pur- 
poses* It  is  true,  however,  it  will  be 
designated  as  a 'municipal  office  build- 
ing', and  will  be  so  known  to  the  public. 
The  public  may  know  when  bonds  for  the 
construction  are  considered  that  in  the 
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strictest  sense  the  building  will 
not  be  used  exclusively  for  municipal 
purposes,  and  that  no  revenue  will  be 
derived  from  the  use  of  this  building. 

"This  is  an  unusual  case,  but  Inasmuch 
as  great  benefit  may  be  derived  by  the 
community  at  large  from  the  erection  of 
the  building,  through  the  pay  roll  and 
wages  paid  to  the  workers  in  the  building, 
it  is  thought  that  citisens  generally  will 
derive  indirect  oeneflts. 

"The  question  has  arisen  as  to  whether 
an  election  can  be  legally  called  by  a 
city  of  the  third  class  for  the  purpose 
outlined  above.  Could  bon&s  so  voted  be 
legally  sold  and  collected!  upon?  Could 
city  officers  now,  or  in  the  future,  be 
guilty  of  any  Infraction  of  the  law  if 
this  ordinance  were  passed  and  the  money 
derived  from  the  sale  of  tne  bonds  so  voted 
were  used  to  construct  a ouildlng  in  con- 
formity with  the  ordinance  but  a scate  agency 
would  be  permitted  to  largely  occupy  the 
building,  whs. her  rent-free  or  if  rent  were 
collected?  Would  they  be  guilty  of  diversion 
of  the  bond  money?  Would  they  be  guilty  of 
diverting  use  of  the  building? 

"If  It  were  known  to  a state  department 
that  bonds  had  been  voted  and  sold  for  the 
purpose  of  constructing  a municipal  office 
building  but  planned  for  use  for  such  state 
department,  could  said  state  department 
legally  accept  from  the  city  the  use  of 
said  building  for  its  own  office  use? 

"Would  the  term  or  name  1 municipal  office 
building',  used  at  the  time  of  the  bond 
election,  bring  such  project  within  the 
statutes  and  make  the  action  legal? 

"There  may  be  some  defects  in  the  ordinance 
about  which  inquiry  is  not  made,  such  as  the 
selection  of  Judges  of  election,  but  these 
matters  can  be  corrected  when  the  above  in- 
quiries are  answered. 
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"We  request  your  opinion  on  these 
questions  for  It  is  vitally  important 
to  the  citizens  of  our  city  that  we 
know  what  action  their  city  government 
may  take  to  further  the  best  interests 
of  the  community*  V»*  realize  this  re- 
quest will  require  time  and  research  and 
assure  you  that  for  your  assistance  we 
will  be  most  grateful*" 


Your  request  being  inJ  reference  to  the  laws 
applicable  to  Jefferson  Cijty,  is  covered  by  the  laws 
included  in  Article  4,  Chapter  38,  S,  Missouri, 
1929,  which  concerns  cities  of  the  third  class* 

Section  6308  R*  S.  Missouri,  1929,  partially 
reads  as  follows t 


"***«*  The  council  may  also 
provide  for  the  erection,  purchase 
or  renting  of  a city  hall*  workhouses, 
houses  of  correction,  prisons,  engine 
houses  and  any  and  all  other  neces- 
sary buildings  for  the  city I and  may 
sell,  lease,  abolish  or  otherwise  dis- 
pose of  the  same,  and  may  enclose,  im- 
prove, regulate,  purchase  or  sell  all 
public  parks  or  other  public  grounds 
belonging  to  the  city,  and  may  purchase 
and  hold  grounds  for  public  parks  within 
the  city,  or  within  three  miles  tberecfc" 


Under  the  above  section,  the  legislature  has  seen 
fit  to  specifically  state  that  a city  of  the  third 
class  may  erect,  purchase  or  rent  a city  hall  or 
any  and  all  other  necessary  buildings  for  the  city* 

This  section  also  specifically  states  that  the  city 
may  sell,  lease,  or  otherwise  dispose  of  the  buildings* 

Section  6834  R*  S*  Missouri,  1929,  reads  as 
follows: 


"The  city  council  is  hereby  authorized 
and  empowered  to  provide  for  the  pur chase 
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of  ground,  and  the  erection  of  city 
halls,  fire  stations,  assembly  halls, 
memorial  halls,  convention  halls,  public 
library,  hospital  buildings,  equipment 
and  other  buildings  and  the  Improvement 
thereof,  and  for  the  payment  of  the  same, 
and  also  for  all  necessary  work  of  Im- 
provement specified  In  this  article,  by 
the  issue  of  bonds  oir*  otherwise,  subject, 
however,  to  the  conditions  ahd  limitations 
herein  specified.  No  city  shall  be  al- 
lowed to  become  indebted  in  any  manner 
or  for  any  purpose  to  any  amount  exceed- 
ing in  any  one  year  the  income  and  revenue 
provided  for  such  ye*r,  without  the  assent 
of  two-thirds  of  the  voters  of  such  city, 
voting  at  an  election  to  be  held  for  that 
purpose,  nor  in  any  case  requiring  such 
assent  shall  any  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  assessment  next 
before  the  last  assessment  for  state  and 
county  purposes,  previous  to  the  incurring 
of  such  Indebtedness : Provided,  that  any 
city  incurring  any  Indebtedness  requiring 
the  assent  of  the  voters  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  Interest  on  such 
indebtedness  as  it  falls  due,  and  also  to 
constitute  a sinking  fund  for  payment  of 
the  principal  thereof  within  twenty  years 
from  the  date  of  contracting  and  incur- 
ring such  indebtedness  and  may  provide 
by  ordinance  the  manner  of  conducting  said 
election  under  this  section,  and  ascertain- 
ing the  result  of  the  same,” 


Under  this  section  a city  of  the  tnlrd  class  is  em- 
powered to  issue  bonds  for  city  halls,  buildings 
etc.,  which  would  Include  a city  hall  or  a "municipal 
office  building",  for  the  reason  that  it  specifically 
states  "other  building," 

Section  3,  Article  10,  of  the  Missouri  State 
Constitution,  reads  as  follows: 
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"Taxes  may  be  levied  and  collected 
for  public  purposes  only*  They  shall 
be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all 
taxes  shall  be  levied  and  collected  by 
general  laws*” 

] 1 

t j 

This  section  of  the  Constitution  is  one  of;  the  sections 
upon  which  thej  facts  stated  In  your  request  will  be 
based  as  to  whether  or  not  this  seotlon  wltLl  be  violated 
by  the  erection,  by  bond  issue,  of  a "municipal  office 
building,"  whiich  may  be  used  partially  by  a state  de- 
partment • 

I 

] 

Under  Section  6808  and  Section  6834,  supra,  there 
is  no  question!  but  what  the  City  of  Jefferson  City, 
may  build,  by  bond  issue,  a "municipal  office  building." 
There  is  no  question  but  that  building  an  office  build- 
ing, or  which  is  described  by  an  ordinance  as  a "mu- 
nicipal office  building"  is  for  a public  purpose,  omitting 
or  including  the  fact  that  the  "municipal  office  building” 
may  later  contain  a state  office*  It  is  not  a misuse  of 
public  money  ih  erecting  a "municipal  office  building*" 

It  Is  also  true  that  if  the  "municipal  office  building" 
should  contain  a state  office,  that  office  would  be  for 
a public  purpose,  and  not  for  private  gain  to  any 
corporation,  company,  partnership  or  individual* 

In  the  case  of  Halbruegger  v*  City  of  St*  Louis, 
et  al,  262  S*  IV*  379,  a tax-paying  citizen  of  the  city 
of  St*  Louis  abught  to  enjoin  the  city  and  Its  officers 
from  issuing  bonds  voted  to  procure  money  to  acquire 
a site  for  erecting  a civic  building  to  be  known  as  the 
"municipal  auditorium  and  community  center  bulidlngf  In 
that  case  the  court  said,  at  page  382 t 


"There  seems  to  be  no  dissent  from  the 
rule  that  the  erection  of  a city  hall  is 
within  corporate  purposes  of  municipali- 
ties, and  that  a room  for  public  assemb- 
lages may  be  included  therein,  and  paid  for 
with  public  money*  Town  of  Beaver  Dam  v* 
fringe,  17  Wis.  398,  cited  in  State  ex  rel 
Jordon  v*  Haynes,  supra}  Torrent  v*  Muskegon, 
47  Mich*  115,  10  N*  W*  132,  41  Am.  Rep.  715) 
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Hightower  v*  Raleigh*  150  N.  C.  569* 

65  S.  £•  279;  Roes  v.  Long  Branch* 

73  N.  J.  Law*  292*  63  Atl.  609; 

Wheelock  City  of  Lowell*  196  Mass, 
loc.  clt.  224*  31  N.  E.  977*  124  Am.  St. 

Rep.  54;  Denver  v.  Hallett*  34  Colo, 
loc.  clt.  406  et  seq.*  83  Pac.  1066) 
and  cases  cited;  White  v.  Town  of 
Stamford*  37  Conn.  586;  Greeley  v.  People* 

60  111.  loc.  clt.  22;  Bates  v.  Bassett* 

60  Vt.  534,  15  Atl.  200,  1 L.  Rj.  A.  166; 
Callam  v.  Saginaw*  50  Mich.  loc.  clt.  10* 

14  N.  W.  677;  Parker  v.  Concord*  71  N* 

H.  loc.  clt.  471*  52  Atl.  1095. 

"In  Wheelock  v.  City  of  Lowell*  196  Mass. 

220,  81  N.  E.  977*  124  Am.  St.  Rep.  543* 

12  Ann.  Cas.  1109*  It  was  proposed  to 
erect  a public  hail  to  kreplace  a building 
which  had  been  destroyed  by  fire*  and 
which  had  been  theretofore  used  by  vari- 
ous sorts  of  public  assemblages.  The 
city  had  another  building  in  which  Its 
officers  and  boards  were  adequately  housed. 
The  suit  was  to  restrain  the  expenditure. 

The  court  said*  In  parti 

"'The  reported  facts  show  a substantial 
use  of  Huntington  Hall  for  political  ral- 
lies* conventions*  and  other  public  meet- 
ings of  citizens*  although*  from  time  to 
time*  It  has  been  rented  for  purposes  of 
amusement  and  instruction.  That  the  build- 
ing has  been  also  let  for  private  uses* 
when  not  required  by  the  public  needs* 
does  not  affect  the  general  legal  purpose. 

* •*  * It  Is  hard  to  overestimate  the  histori- 
cal significance  * * * of  the  public  meet- 

ings held  in  all  the  towns  of  Massachusetts 
before*  and  during  the  Revolution.  No  small 
part  of  the  capacity  for  honest  and  efficient 
local  government*  manifested  by  the  people 
of  this  commonwealth*  has  been  due  to  the 
training  of  citizens  in  the  forum  of  the 
town  meeting.  -»  * * The  practical  In- 
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struct Ion  ol  the  citizen  In  af- 
fairs of  government,  through  the 
Instrumentality  of  public  meetings, 
and  face  to  face  discussions,  may  be 
regarded  quite  as  important  as  their 
amusement,  edification,  or  assumed 
temporal  advancement  in  ways  hereto- 
fore expressly  authorized  by  statute, 
and  held  constitutional  * * * . " 

"•A  commodious  and  convenient  hall 
in  which  the  citizens  are  to  exercise 
their  right  of  assembling,  and  of  con- 
sidering and  discussing  public  ef'airs, 
is  therefore  an  object  for  which  the 
defendant  city  may  legally  spend  money.1 
* •»  *" 

The  fact  that  the  proposed  building  is  called  a 
"municipal  office  building"  and  not  a city  hall, 
does  not  prevent  section  6803,  supra,  from  covering 
such  a procedure,  for  the  reason  that  that  section 
specifically  stated  "other  buildings," 

In  the  case  of  Halbruegger  v.  City  of  St.  Louis 
et  al,  supra,  on  page  383,  the  court  saldt 


"If  a public  hall  legally  may  be  erected 
by  a municipality  out  of  public  funds  at 
all,  it  is  because  it  serves,  or  may 
serve,  a public  use  within  the  meaning 
of  the  Constitution.  It  is  settled  law, 
generally,  in  Missouri  and  elsewhere,  that 
it  does  serve  such  a use.  If  so,  it  is  be- 
cause it  serves  that  use,  and  not  because 
it  is  nailed  to  the  top  of  or  beside  a 
number  of  rooms  designated  *city  offices,' 
or  the  like.  The  right  of  the  people 
'peacably  to  assemble  for  their  common 
' good*  Is  thought  of  sufficient  Importance 
to  justify  its  protection,  by  constitutional 
provision,  from  all  interference.  The  duty 
to  assemble  for  the  purpose  of  securing  and 
disseminating  information,  and  Interchanging 
views  on  public  questions  is  becoming  in- 
creasingly obligatory.  The 
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Increase  of  opportunities  for  assemb- 
ling for  the  better  diffusion  of  »light 
and  knowledge, * on  all  subjects  which 
will  advance  the  cause  of  education  and 
morals  among  the  people  of  a community, 
will  aid  in  contributing  to  the  general 
welfare  the  progressive  influences  of 
moral  and  cultural  fortes,  which  are  es- 
sential to  the  advancement  of  the  race. 

The  policy  of  our  people,  as  evidenced 
by  the  Constitution  and  the  Charter  of 
St#  Louis  and  other  cities,  is  to  retain, 
in  themselves,  the  power  to  initiate  legis- 
lation an4  td  veto  acts  of  the  lawmaking 
body#  By  this  means  the  people  of  each 
connminlty ; become  a constituent  part  of  a 
great  legislative  bodyj  which  acts  for  the 
whole  state,  and,  on  occasion,  become  the 
municipal  Legislature.  Public  discussion 
of  such  questions  fairly  calls  for  a place 
where  it  can  be  held,  and  such  public  dis- 
cussion is  a reasonable  means  whereby  the 
electorate  can  aid  Itself,  or  be  aided,  in 
arriving  at  the  conclusions  it  has  become 
its  duty  to  form,  in  furtherance  of  the 
public  good,  under  an  adopted  policy#  In 
many  matters  of  local,  and  even  more  general 
concern  the  need  of  the  citizens  of  a munici- 
pality for  a convenient  and  adequate  place 
of  assemblage  is  too  obvious  to  require 
particularization#  The  arts  and  sciences 
require  places  for  display  of  their  works# 

The  cause  of  education  can  oe  served  in 
many  ways  by  such  a structure*  When  all 
these  things  are  considered,  we  find  no 
difficulty  in  holding  that,  under  the 
generally  approved  rule  stated  above,  the 
court  cannot  say  the  purpose,  evidenced  by 
the  proposal  in  question,  is  not  a public 
one  within  the  meaning  of  the  principle 
formulated  in  the  quoted  provision  of  the 
Constitution# 

"The  decision  in  Brooks  v.  Town  of  Brooklyn, 
146  Iowa,  136,  124  N.  W.  863,  26  L.  R.  A# 

(N#S# ) 425,  pertained  to  the  proposed  erection 
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of  a municipal  theater*  It  obviously 
deals  with  a structure  quite  unlike  that 
contemplated  by  the  city  of  St*  Louis* 

What  the  court  said  to  the  effect  that, 
by  reason  of  the  fact  that  municipal 
government  In  love  was  representative, 
and  voting  was  by  ballot,  cities  In  that 
state  were  not  In  need  of  a public  assem- 
bly hall  like  those  justifiable  where  local 
government  was  conducted  by  'town  meetings,' 
perhaps  puts  too  much  stress  upon  the  method 
of  voting,  and  too  little  upon  the  public 
advantage  and  need  of  discussion  of  public 
questions*  In  New  England,  itself,  another 
view  Is  taken  of  the  effect  of  the  substi- 
tution of  representative  municipal  govern- 
ment, and  voting  by  ballot  on  the  public 
right  and  necessity  to  erect  and  maintain 
a hall  for  public  assemblages*  ftheelock 
v*  City  of  Lowell,  196  Mass*  loc,  clt*  227, 

81  M.  E.  977,  124  Am.  St.  Rep.  543,  12  Ann. 

Cas.  1109.” 

! 

In  view  of  the  above  citations  It  is  not  necessary 
that  the  bonds  read  exactly  as  set  out  In  section  6808, 
supra,  but  may  mean  any  other  like  office  which  may 
be  designated  "city  offices'',  or  the  like. 

There  Is  no  question  but  that  a state  office 
situated  in  a city-owned  office  building  would  also 
be  considered  the  same  as  a public  purpose,  alt  hough 
It  serves  people  other  than  thoae  who  reside  in  Jefferson 
City,  yet.  It  serves  the  residence  and  cltlsens  of  Jefferson 
City,  and  would  not  be  a violation  of  Section  3,  Article 
10,  of  the  Missouri  State  Const Itutlon,  supra. 

Under  Section  6808,  supra,  the  city  may  lease, 
but  not  state  the  amount  required  to  be  placed  In  the 
lease.  Even  If  no  consideration  was  given  for  the 
lease  and  space  In  the  municipal  office  building  by 
the  city  to  the  state  the  service  given  by  the  state 
is  for  a public  service  and  servea  the  city  as  well  as 
the  state.  In  some  cases  the  public  service  is  not  of 
benefit  to  all  of  the  taxpayers  In  the  community;  never- 
theless, If  it  is  a public  service  for  the  public's  need, 
and  for  a public  purpose  It  is  not  a violation  of  Section 
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47,  Article  4,  of  the  constitution  of  Missouri,  which 
reads  as  follows * 


"The  General  Assembly  shall  have  no  power 
to  authorise  any  county,  city,  town  or 
township,  or  other  political  corporation 
or  subdivision  of  the  state  now  existing, 
or  that  may  be  hereafter  established,  to 
lend  Its  credit,  or  to  grant  public  money 
or  thing  of  value  in  aid  of  or  to  any 
individual,  association  or  corporation 
whatsoever,  or  to  become  a stockholder 
in  such  corporation,  association  or  comp- 
any* * * * " 


This  was  upheld  in  the  case  of  Jasper  County  Farm 
Bureau  v.  Jasper  County,  286  S.  W.  2d  381,  which  was  a 
case  brought  by  the  Jasper  County  Farm  Bureau  against 
Jasper  County  to  reoover  from  the  county  the  unpaid 
balance  of  an  appropriation  made  by  the  county  court 
for  the  use  of  the  Jasper  County  Farm  Bureau.  In 
this  case  Jasper  County  claimed  that  the  appropriation 
was  in  conflict  with  the  provisions  of  Section  46,  of 
Article  4,  and  of  Section  47,  of  Article  4,  and  of 
Section  6 of  Article  9,  of  the  Constitution  of  Missouri, 
and  therefore  unconstitutional  and  void.  Ihe  whole 
case  depended  mostly  as  to  shether  the  purpose  was  a 
public  purpose  or  an  appropriation  for  a private  Individ 
ual,  corporation  or  company.  The  court  in  that  case, 
at  page  383  said* 


"It  Is  also  true  that  many  objects  for 
which  money  may  be  appropriated  are  so 
clearly  public  in  their  nature  that  there 
could  not  well  be  any  difference  of  opinion 
on  the  subject,  such,  for  example,  as  public 
charities,  and  appropriations  provided  for 
the  oare  of  the  indigent,  destitute,  and  in- 
sane, either  in  institutions  exclusively  un- 
der state  control  or  those  maintained  bj 
corporations  for  purely  charitable  purposes. 
In  1894  this  court,  in  banc.  In  the  case 
of  State  ex  rel.  City  of  St.  Louis  v. 


Mr*  Jesse  N.  Owens 


(ID 


1939 


tecember  29, 


Seibert,  123  Mo.  424,  24  S.  W.  750, 

27  S.  W.  624,  held  that  an  appro- 
priation for  the  support  of  the  indi- 
gent insane  in  the  asylum  of  the  city 
of  St.  Louis  who  belonged  to  the  state 
outside  of  the  city  was  not  unconsti- 
tutional even  though  such  insane  asylum 
was  a private  institution  of  such  city 
and  was  not  one  of  the  state  eleemosynary 
institutions.  So  also  public  funds  ap- 
propriated for  the  state  and  county  system 
of  schools.  Likewise  the  expending  of 
public  funds  in  the  construction  of  neces- 
sary public  buildings  and  the  construction 
and  maintenance  of  public  roads.  On  the 
other  hand,  there  are  many  other  enter- 
prises helpful  to  the  public  in  the  com- 
munity in  which  they  are  located,  and  that 
contribute  very  largely  to  the  development 
and  progress  of  the  state,  that  are  so 
purely  private  in  their  nature  as  not  to 
admit  of  any  doubt  about  the  matter.  Such, 
for  example,  are  manufacturing  or  commercial 
enterprises  sstabllshed  and  maintained  by 
private  individuals  or  corporations  for 
purely  private  gain. 

"There  are  also  many  purposes  for  which 
public  money  maybe  appropriated  from  the 
use  of  which  some  persons  derive  more  oene- 
flt  than  others,  but  this  circumstance  does 
not  detract  from  the  fact  that  their  chief 
function  is  to  administer  to  the  public  good 
although  the  enjoyment  and  advantages  de- 
rived from  their  maintenance  are  not  distri- 
buted equally,  even  between  members  of  the 
public  who  are  situated  alike  or  in  the  same 
class.  If  it  were  essential  to  the  estab- 
lishment or  existence  of  an  enterprise  to 
be  set  up  and  sustained  by  public  aid  that 
all  members  of  the  public  or  all  members  of 
any  class  should  derive  from  it  the  same  or 
like  benefits  or  advantages,  than  it  would 
be  entirely  impossible  to  describe  a public 
enterprise  in  aid  of  which  public  funds 
might  be  set  apart." 
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Under  the  above  holding  the  court  held  that  it  was 
for  a public  purpose,  although  some  persona  derived 
more  benefit  than  the  others  out  of  the  farm  bureau* 

The  theory  that  it  be  necessary  that  all  should 
not  be  benefited  out  of  taxes  assessed  for  public 
service  for  a public  purpose  was  also  upheld  In  the 
case  of  Dysart  v.  City  of  St.  Louis,  11  S.  2d  1G45, 
which  was  a suit  brought  by  a resident  and  taxpayer 
of  the  City  of  St.  Louis  to  restrain  the  City  of  St. 
Louis  and  Its  officers  from  delivering  certain  bonds 
for  the  Improvement  and  development  of  land  for  an 
airport*  In  this  case  the  court,  at  page  1047  said: 


"‘"In  the  very  nature  of  things,  the 
vast  majority  of  the  inhabitants  of  the 
city,  a 99  per  cent,  majority,  cannot  now 
and  never  can,  reap  any  benefit  from  the 
existence  of  an  airport*  * * * * 


Also,  at  page  1049,  the  court  saldt 


"'The  point  Is  suggested,  but  not 
pressed,  that  the  power  to  establish 
and  maintain  an  airport  Is  not  within 
those  granted  the  City  of  St.  Louis  by 
Its  charter.  While  there  la  no  specific 
reference  to  an  airport  In  the  charter, 
there  can  be  no  doubt  but  that  the  power 
in  question  Is  expressly  conferred  by  the 
broad  all-comprehensive  lan^aa^e  employed 
in  the  granting  of  powers,  when  construed 
conformably  to  the  rule  of  construction 
which  the  charter  itself  provides.  St. 
Louis  Charter,  art*  1,  sec*  1,  paragraphs 
8,15,  32,  33  and  35}  art*  1,  sec*  2*  See, 
also,  St.  Louis  v*  Baskowltz,  273  Mo.  543, 
201  S.  W*  870}  Halbruegger  v.  City  of  St. 
Louis,  302  Mo.  573,  262  S.  W.  579.'" 


In  this  case  the  court  held  that  although  the  charter 
did  not  provide  for  establishing  and  maintaining  an 
airport  under  the  rules  of  construction,  it  was  for 
a public  purpose  and  in  accordance  with  the  request 
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at  hand.  Section  6808,  supra,  does  not  specifically 
mention  "municipal  office  building",  it  is  to  be  con- 
sidered as  "other  buildings"  set  out  in  said  section. 

As  said  before  the  ordinance  attached  to  your  re- 
quest calling  for  the  bond  election  describes  the  pur- 
pose of  the  bonds  as  being  voted  for  to  be  used  in  the 
building  of  a "municipal  office  building. " There  is 
nothing  in  the  ordinance  pertaining  to  any  other  use, 
except  a "municipal  office  building"  although  your 
request  states  "it  cannot  be  contemplated  that  this 
building  will  be  used  entirely  for  municipal  purposes. 

It  is  true,  however,  it  will  be  designated  as  a 'munici- 
pal office  building',  and  will  be  so  known  to  the  public. 
The  public  may  know  when  bonds  for  the  construction  are 
considered  that  in  the  strictest  sense  the  building  will 
not  be  used  exclusively  for  municipal  purposes,  and  that 
no  revenue  will  be  derived  from  the  use  of  this  build- 
ing." Since  nothing  is  said  in  the  ordinance  calling 
the  bond  election,  the  secret  or  other  arrange  seats, 
outlsde  of  the  record  are  not  a part  of  the  election 
and  the  proceeding  is  assumed  to  be  a le^al  proceed- 
ing. This  theory  was  upheld  in  Halbrueg^er  v.  City 
of  St.  Louis,  262  S.  W.  379,  supra,  at  page  384,  where 
the  court  saldt 


"It  is  urged  that  there  is  an  intent 
to  use  the  proposed  structure,  in  some 
instances,  for  purposes  not  strictly 
public,  in  the  proper  sense.  A secret 
Intent  of  certain  individuals,  if  such 
an  Intent  exists,  cannot  be  Invoked  to 
render  Illegal  a purpose  which  in  Itself 
is  legal.  It  is  not  to  be  assumed  that 
a building  adapted  to  public  purposes 
will  be  used  for  others  which  are  of  such 
a character  as  to  be  unlawful.  Ross  v. 
v.  Long  Branoh,  73  N.  J.  Law,  loc.  clt. 
294,  63  At 1.  609.  In  case  any  Illegal 
use  of  the  building  is  attempted,  the 
courts  will  be  open  for  proper  proceed- 
ings to  prevent  it.  heelock  v.  City 
of  Lowell,  supra.” 


For  the  conclusion  in  that  case  the  court  further  saidt 
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"It  may  be  added  that  the  board 
of  aldermen.  In  passing  the  bond 
ordinance,  and  the  people  (who  made 
the  charter),  in  approving  the  loan 
by  a decided  majority,  have  construed 
the  charter  in  accordance  with  the 
conclusion  we  have  reached,  which  is 
that  the  purpose  is  public,  and  the 
city  has  due  authority  in  the  premises. 
This  disposes  of  the  questions  presented. 
The  judgment  is  affirmed.” 


The  legislature  gave  its  views  of  a public  service 
or  a public  purpose  when  it  enacted  section  b808,  supra, 
and  said i I 

I 

f [ 

"»  * * and  may  sellj  lease,  abolish  or 

otherwise  dispose  of  the  same.  * » * " 


In  the  case  of  State  v.  Smith,  82  S.  W.  2d  37, 
which  was  a mandamus  by  the  City  of  Excelalor  Springs, 
Missouri  v.  Forrest  Smith,  State  Auditor  to  compel 
the  auditor  to  register  certain  bonds,  the  court,  at 
page  40  saldt 

i 

"Furthermore,  the  law  authorising 
the  improvement  is  a determination  by 
the  Legislature  that  the  control*  equip- 
ment, and  management  of  mineral  springs 
and  wells,  as  provided  therein,  is  for 
a public  purpose,  ihe  view  of  the  Legis- 
lature should  be  given  consideration. 
Halbruegger  v.  City  of  St*  Louis,  supra." 


The  proposed  municipal  office  building,  as  des- 
cribed in  the  request  is  for  the  purpose  of  providing 
space  for  city  offices  and  for  the  purpose  of  offering 
space  to  state  offices,  in  order  that  certain  state 
offices  shall  remain  in  Jefferson  City  as  a benefit 
to  the  City  of  Jefferson  City. 
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According  to  your  request  there  has  been  no  definite 
arrangement  made  with  any  state  office  or  department 
that  may  allow  space  in  the  building  without  compensation. 
Your  request  stages  that  it  is  possible  that  a state  of- 
fice may  be  allowed  to  use  space  in  the  municipal  office 
building,  and  that  the  city  would  receive  no  revenue 
from  them*  This  fact  does  not  prevent  the  use  of  the 
building  for  the  public  purpose*  This  theory  was  up- 
held in  the  case  of  State  v*  Hackmann,  240  S*  W*  135, 
which  was  a mandamus  proceeding  which  compelled  the 
State  Auditor,  George  E*  Hackman  to  register  certain 
bonds  of  the  City  of  ^oonvllle,  a city  of  the  third 
class  for  the  improving  of  a street  which  was  an  appro- 
priation to  a toll  bridge  built  by  a private  corporation. 
The  court  in  that  case  held,  at  page  137,  as  follows t 


■The  purpose  of  the  bond  issue  under 
consideration  is  in  no  wise  similar 
to  the  bond  Issues  and  loans  of  public 
credit  at  which  the  above  sections  were 
leveled*  It  is  true  the  private  corpo- 
ration owning  and  operating  the  proposed 
toll  bridge  will  be  unable  to  profit  by 
its  Investment  therein  unless  approaches 
to  such  bridge  are  built,  and  to  that 
extent  the  bond  issue  is  of  benefit  to 
such  corporation.  The  great  purpose  of 
the  construction  of  the  bridge  is  for  the 
public  benefit— to  facilitate  public  travel 
over  the  public  highways*  xhe  right  to 
collect  toll  charges  is  a mere  incident. 

In  order  to  have  such  bridge  built,  it  is 
necessary,  either,  that  bonds  be  issued 
by  the  proper  political  subdivisions  to 
pay  for  its  construction  and  that  suf- 
ficient taxes  be  levied  thereafter  to 
provide  a sinking  fund  for  the  retire- 
ment of  the  bonds,  to  pay  Interest  thereon 
and  to  care  for  its  current  maintenance, 
or  that  private  Interests  furnish  the  mem s 
therefor  and  oe  permitted  to  make  toll  or 
other  charges  for  its  use  sufficient  to  pay 
a reasonable  return  on  the  investment,  to 
keep  it  in  proper  repair  and  to  make  pro- 
vision against  inevitable  depreciation* 

The  fact  that  the  private  corporation  own- 
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lng  the  bridge  will  Incidentally 
be  benefited  by  the  improvement 
Is  no  more  reason  for  denying  the 
authority  of  the  relator  to  Issue 
1 such  bonds  than  w$uld  the  fact  that 
the  owner  of  a loti  abutting  any 
street  1 proved  by  public  money 
profits  similarly  by  such  Improve- 
ment. In  either  case  the  benefit 
to  the  general  public  renders  In- 
significant the  Incidental  benefits 
accruing  to  the  private  Interests. 

I "While  In  one  s#nse  a bridge  and  Its 
approaches  are  one  structure,  yet 
physically  and  for  many  purposes 
they  are  entirely  different  things. 

This  distinction  has  been  recognized 
in  the  case  of  St.  Louis  v.  Terminal 
Railroad  Association,  211  Mo.  364, 
loe.  clt.  386,  109  a*  w.  641.  True, 
the  Improvement  of  Fifth  street  Is 
solely  for  the  purpose  of  providing 
an  approach  to  the  proposed  bridge 
and,  when  constructed,  will  be  used 
almost  exclusively  for  the  purpose  of 
going  upon  or  leaving  said  bridge. 
Nevertheless  said  street  throughout 
its  entire  length  and  up  to  Its  con- 
nection with  the  bridge  will  necessarily 
remain  a public  street  and  the  bridge 
company  will  have  no  control  over  It 
whatever.  No  funds  secured  by  the  bond 
Issue  will  be  loaned  to  the  bridge  com- 
pany or  given  In  aid  of  the  construction 
of  the  bridge.  We  conclude,  therefore, 
that  the  contention  of  respondent  that 
the  Issuance  of  such  bonds  Is  violative 
of  said  constitutional  provisions  must 
be  disallowed.” 


I am  presuming  you  intend  to  offer  space  In  the 
municipal  office  building  to  the  Unemployment  Compen- 
sation Commission.  Under  section  6808,  supra,  a city 
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of  the  third  class  is  empowered  to  lease  its  buildings 
without  a limitation  as  to  the  amount.  It  would  be 
advisable  if  a lease  is  made  that  a dollar  consideration 
be  shown  in  the  lease,  which  I believe  would  be  satis- 
factory to  the  Commission  and  the  Federal  Social  Security 
board,  as  set  out  under  Section  4a,  Laws  of  Missouri 
1939,  page  926,  and  which  reads  as  follows i 


"The  office  of  the  Unemployment 
Compensation  Commission  shall  be  main- 
tained in  the  City  of  Jefferson,  pro- 
vided, that  within  a reasonable  time 
after  the  passage  of  this  Act  there 
shall  be  satisfactory  arrangements 
made  for  the  houslngr of  the  Commission 
at  a location  in  said  City  and  in  a 
modern  fireproof  building  appropriate 
for  that  purpose,  and  at  a rental  to 
be  paid  by  the  Commission,  all  satis- 
factory to  the  Commission  and  the 
Federal  Social  Security  board." 


CONCLUSION 


In  view  of  the  above  authorities,  it  Is  the 
opinion  of  this  department  that  an  election  can  be 
legally  called  by  a city  of  the  third  class  for  the 
Issuance  of  bonds  for  the  erection  of  a "municipal 
office  building."  It  is  further  the  opln'on  of  this 
depsLrtment  that  in  view  of  Section  6808  and  6834  H. 
S.  Missouri,  1929,  that  bonds  voted  for  a municipal 
office  building  could  be  legally  sold  and  collected 
upon. 


It  is  the  further  opinion  of  this  department  that 
the  city  officers  now,  or  in  the  future,  would  not  be 
guilty  of  any  infraction  of  the  law  if  this  ordinance 
was  passed  and  the  money  derived  from  the  sale  of  the 
bonds  so  voted  were  used  to  construct  a building  in 
conformity  with  the  ordinance  and  a state  agency  would 
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be  permitted  to  largely  occupy  the  building  whether 
rented  free  or  If  rent  were  collected* 

It  la  also  the  further  opinion  of  this  depart- 
ment that  the  city  officers  would  not  be  guilty  of 
diversion  of  the  bond/money  nor  of  diverting  the  use 
of  the  building  where  part  of  the  building  Is  occupied 
by  city  offices* 

It  Is  further  the  opinion,  of  this  department  that 
the  Unemployment  Compensation  Commission  knowing  that 
bonds  had  been  voted  and  sold  for  the  purpose  of  con- 
structing a municipal  office  building  but  planned  for 
the  use  of  part  of  the  building  by  the  state  department, 
the  Unemployment  Compensation  Commission  under  section 
4a,  Laws  of  Missouri,  1939,  page  926,  could  legally  ac- 
cept from  the  city  the  use  of  part  of  said  building  for 
its  offices* 

It  Is  further  the  opinion  of  this  department  that 
the  term  or  name  "municipal  office  building"  used 
at  the  time  of  the  bond  election  brings  such  project 
within  the  statutes  and  makes  the  action  legal* 

However,  from  a study  of  the  authorities,  as 
heretofore  set  forth  in  this  opinion,  one  Is  driven  to 
the  conclusion  that  It  Is  always  a question  of  fact 
as  to  whether  or  not  a municipal  building  Is  used  or 
not  used  within  the  purview  of  the  statute*  Each  and 
every  case  Is  ruled  on  by  the  higher  courts  upon  stated 
fact6  before  them  at  the  time.  Instead  of  by  any  hard 
and  fast  rule,  and  a history  of  the  cases  shows  that 
the  courts  are  continually  becoming  more  liberal  In 
these  matters* 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED I 


UAm  H.  KAY 

(Acting)  Attorney  General 
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COUNTY  COURTS:  County  courts  where  they  have  transferred 

COUNTY  BUDGET:  funds  from  the  road  fund  to  the  general 

fund  may  not  replace  such  moneys  until 
all  claims,  including  the  fifth  class  claims 
have  been  paid.  
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Mr.  Eldon  W.  Palmer 
County  Clerk 
Butler  County 
Poplar  Bluff,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  is  as  follows t 


"Since  our  Prosecuting  Attorney  is 
absent  from  the  County  we  would 
like  to  have  your  opinion  on  the 
following  matters 


"The  previous  County  Court  paid 
salaries  and  various  other  bills 
out  of  the  County  Hoad  Fund,  which 
should  have  been  paid  out  of  Gener- 
al Revenue,  in  the  amount  of  approxi- 
mately C1800.00.  Our  present  Court 
wants  to  know  if  they  can  legally 
transfer  this  amount  of  money  back 
into  the  County  Road  account.  We 
have  no  money  in  our  revenue,  and 
our  December  collections  will  not 
be  sufficient  to  pay  our  outstand- 
ing warrants.  Can  a transfer  of 
this  nature  have  priority  over 
warrants  issued  in  1938,  for  1938 
bills? 

In  the  first  place  we  will  say  that  the  county 
court  had  no  authority  to  pay  claims  of  the  general  revenue 
fund  out  of  the  road  fund.  On  this  particular  point  we  are 
enclosing  a copy  of  an  opinion  dated  August  17,  1937,  to 
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L.  B,  Shuck,  Prosecuting  Attorney  of  Shannon  County, 
written  by  Mr,  Olliver  W,  Nolen,  Assistant  Attorney 
General,  of  this  office.  This  opinion  holds  that  such 
funds  may  be  recovered  from  the  general  fund. 

You  state  in  your  letter  the  county  treasury  is 
depleted  and  that  your  December  collections  will  be 
insufficient  to  pay  outstanding  warrants.  We  note  from 
the  records  that  Butler  County  contains  a population  of 
less  than  fifty  thousand  (50,000)  Inhabitants  so  the 
first  eight  sections  of  the  County  Budget  Law  applies 
to  that  county.  Section  1 of  the  Budget  Act,  Laws  of 
Missouri,  1953,  page  340,  provides  as  follows: 

"This  act  may  be  cited  and  quoted  as 
the  county  budget  law.  All  counties 
now  or  hereafter  having  a population 
of  50,000  inhabitants  or  less,  accord- 
ing to  the  last  federal  decennial 
census,  shall  be  governed  by  Sections 
1 to  8 inclusive,  of  this  act.  When- 
ever the  term  revenue  is  used  in  this 
act  it  shall  be  understood  and  taken 
to  mean  the  ordinary  or  general  revenue 
to  be  used  for  the  current  expenses  of 
the  county  as  is  provided  by  this  act 
regardless  of  the  source  from  which 
derived.  The  county  courts  of  the 
several  counties  of  this  state  are 
hereby  authorized,  empowered  and  di- 
rected and  it  shall  be  their  duty,  at 
the  regular  February  term  of  said 
court  in  every  year,  to  prepare  and 
enter  of  record  and  to  file  with  the 
county  treasurer  and  the  state  auditor 
a budget  of  estimated  receipts  and 
expenditures  for  the  year  beginning 
January  1,  and  ending  December  31, 

The  receipts  shall  show  the  cash 
balance  on  hand  as  of  January  first  and 
not  obligated,  also  all  revenue  collect- 
ed and  an  estimate  of  all  revenue  to  be 
collected,  also  all  moneys  received  or 
estimated  to  be  received  during  the  cur- 
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rent  year.  It  is  hereby  made  the  duty 
of  the  clerks  of  the  coun ty  courts  of 
the  several  counties  of  this  state  to 
prepare  all  data,  estimates  and  other 
information  needed  or  required  by  the 
county  court  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  act  but 
no  failure  on  the  part  of  the  clerk  of 
the  county  court  shall  in  any  way 
excuse  the  county  court  from  the  per- 
formance of  any  duty  herein  required 
to  be  performed  by  said  court.  The 
county  court  shall  classify  proposed 
expenditures  according  to  the  classi- 
fication herein  provided  and  priority 
of  payment  shall  be  adequately  pro- 
vided according  to  the  said  classifi- 
cation and  such  priority  shall  be 
sacredly  preserved." 

This  law  was  enacted  for  the  purpose  of  compelling 
the  counties  to  carry  their  business  on  a cash  basis,  that 
is,  so  that  the  counties  would  not  be  permitted  to  oDligate 
themselves  in  any  one  year  in  an  amount  in  excess  of  the 
estimated  revenue  for  that  year.  The  same  idea  is  carried 
in  Section  12  of  Article  X of  the  Constitution  of  Missouri, 
which  provides  in  part  as  follows: 

"No  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allovsed  to  become 
Indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters  there- 
of voting  on  such  proposition,  at  an 
election  to  be  held  for  that  purpose; 

In  the  case  of  Holloway  to  use  v.  Hov  ell  County,  240 
Mo.,  601,  l.c.  613,  the  court,  in  discussing  the  authority 
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of  the  county  to  become  Indebted,  used  this  language: 

"The  theory  of  our  present  system  of 
county  government  is  that  counties 
must  run  their  business  affairs  on 
the  ‘cash  system.*  (Decker  v.  Dlemer, 
supra,  l.c.  550.)  Running  in  debt  is 
easy  and  pleasant  while  it  lasts.  Pay- 
ing is  ‘another  story.*  The  pleasure 
of  debt  making  is  denied  by  law  to 
Missouri  counties;  they  can  anticipate 
their  revenue,  but  only  for  the  current 
year.  ************" 

Apparently  the  previous  county  court  paid  salaries 
to  the  county  officers  out  of  the  road  fund  after  it  had 
issued  the  limit  of  warrants  against  the  general  fund  from 
which  .such  salaries  were  supposed  to  be  paid. 

As  stated  by  the  court  in  Holloway  to  use  v.  Howell 
County,  supra: 


"*  * * Running  in  debt  is  easy  and 
pleasant  while  it  lasts.  Paying  is 
‘another  story.*  The  pleasure  of 
debt  making  is  denied  by  law  to 
Missouri  counties;  they  can  anticipate 
their  revenue,  but  only  for  the  current 
year.  ******* 

So  in  the  case  which  you  have  submitted,  the  county 
court  was  authorised  to  anticipate  the  revenue  available  for 
salaries  for  the  year  1938  and  issue  warrants  therefor,  which 
would  be  payable  only  out  of  the  said  1938  revenue  when  it 
came  into  the  treasury. 

The  only  reason  we  can  see  for  the  court  to  have 
paid  official  salaries  out  of  the  road  fund  is  because  the 
court  had  issued  to  the  limit  warrants  on  the  general  fund 
based  on  the  1938  receipts  and  was  attempting  to  increase 
the  amount  of  money  it  could  expend  for  salaries  by  paying 
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them  out  of  the  road  fund.  As  stated  above  this  was 
Illegal  and  could  not  be  done. 

This  rule  of  law  Is  based  on  Section  4091,  R.  S. 
Missouri,  1929,  which  provides  as  follows t 

nIf  any  member  of  any  town  or  city 
council,  or  of  any  covin ty  court  or 
commission  or  body  charged  with  the 
administration  or  management  of  the 
affairs  of  any  county,  or  any  ex- 
ecutive officer  or  member  of  any 
executive  department  of  any  city, 
town  or  county  in  this  state,  or  any 
member  of  any  board  or  commission 
charged  with  the  administration  or 
management  of  any  charity  or  fund 
of  a public  nature,  by  whatever  name 
the  same  may  be  called,  shall  knowing- 
ly and  without  authority  of  law  vote 
for  the  appropriation,  disposition  or 
disbursement  of  any  money  or  property 
belonging  to  any  such  city,  town, 
county,  charity  or  fund,  or  any  sub- 
division of  any  such  city,  town  or 
county,  to  any  use  or  purpose  other 
than  the  specific  use  or  purpose  for 
which  the  same  was  devised,  appropriated 
and  collected,  or  authorised  to  be  col- 
lected by  law,  or  shall  knowingly  aid, 
advise  or  promote  the  appropriation,  dis- 
bursement or  disposition  of  any  such 
money  or  property,  for  any  purpose  not 
directed  and  warranted  by  law,  and  such 
illegal  appropriation,  disbursement  or 
disposition  be  in  fact  effected,  every 
person  so  offending  against  the  pro- 
visions of  this  section  shall  be  deemed 
and  taken  to  have  feloniously  embezzled 
and  converted  to  his  own  use  such  money 
or  property;  but  if  the  same  be  not 
effected,  then  suoh  person  so  voting, 
advising  or  promoting  the  said  illegal 


Mr.  Eldon  W.  Palmer 


- 6 - 


January  26, 


1939 


appropriation,  disbursement  or  dispo- 
sition of  said  money  or  property,  as 
aforesaid,  shall  be  deemed  and  taken 
to  have  feloniously  attempted  to 
embezzle  and  convert  the  same  to  his 
own  use,  and,  upon  conviction  of  either 
or  any  such  offense,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not 
exceeding  five  years,  or  in  the  county 
jail  not  less  than  six -months,  or  by  a 
fine  not  exceeding  fourfold  the  value 
of  such  money  or  property*  provided. 
however,  that  in  any  case  when  any 
money  has  been  or  shall  have  been  collected 
by  any  city,  town  or  county  for  any  specific 
use  or  purpose,  and  it  is  or  shall  have 
become  impossible  to  use  such  money  for  that 
specific  purpose,  either  by  reason  of  the 
abandonment  or  failure  of  such  use  or  pur- 
pose, or  the  satisfaction  of  such  use  or 
purpose,  then  the  members  of  any  such  town 
or  city  council,  and  the  proper  officers, 
of  such  city,  town,  county  or  board  here- 
inbefore mentioned,  may  appropriate  such 
money  to  any  other  legitimate  use  or  pur- 
pose without  becoming  liable  to  any  of  the 
aforesaid  penalties." 

Prom  this  section  the  county  courts  are  not  author- 
ized to  appropriate  from  the  road  funds  salaries  which  should 
be  paid  out  of  the  county  revenue. 

County  courts  must  look  to  the  statutes  for  their 
authority.  There  are  so  many  cases  holding  this  and  it  is 
so  generally  known  that  we  do  not  deem  it  necessary  to  cite 
authorities.  The  courts  can  only  pay  claims  and  only  from 
the  funds  authorized  by  the  statutes.  Section  2 of  the  County 
Budget  Act  provides  that  the  salaries  of  county  officers  be 
paid  out  of  county  revenue  and  from  the  fourth  class.  Class 
4 of  this  section  is  as  follows* 

"Class  4*  The  county  court  shall  next 
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set  aside  the  amount  required  to  pay 
the  salaries  of  all  county  officers 
where  the  same  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  together  with  the  estimated 
amount  necessary  for  the  conduct  of 
the  offices  of  such  officers,  including 
stamps,  stationery,  blanks  and  other 
office  supplies  as  are  authorised  by 
law.  Only  supplies  for  current  office 
use  and  of  an  expendible  nature  shall 
be  included  in  this  olass.  Furniture, 
office  machines  and  equipment  of  what- 
ever kind  shall  be  listed  under  class 
six.1* 

From  the  question  that  you  have  submitted  it  seems 
that  the  previous  county  court  was  about  in  the  same  position 
that  the  County  of  Knox  was  in  the  oaae  of  Knox  County  v. 
Hunolt,  110  Mo.  67,  l.c.  71,  namely s 

"*  * # The  county  had  no  money  in  its 
treasury,  and  oounty  warrants  were 
depredated.  The  comity  was  indebted 
to  the  Insane  asylum  for  care  of  the 
insane  poor,  and  to  pay  this  and  some 
other  county  debts  the  judges  caused 
warrants  to  be  issued  upon  and  paid 
out  of  the  county  school  fund.  * * * " 

In  your  case  salaries  were  paid  out  of  the  road  fund, 
but  this  makes  no  difference  if  the  funds  are  misappropriated. 

At.  l.c.  73  in  the  Knox  County  case  the  court  saidt 

"V,e  come  then  to  these  questions, 
whether  there  has  been  a breach  of 
duty  on  the  part  of  the  defendants; 
and,  if  there  has,  then  whether  that 
breach  of  duty  furnishes  the  county 
a cause  of  action  for  the  use  of  the 
county  school  fund. 


"As  to  the  first  question  there  can 
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be  no  doubt.  The  eighth  section  of 
article  11  of  the  constitution  points 
out  from  what  source  the  county  school 
fund  shall  be  derived,  and  provides 
that  the  same  'shall  belong  to  and  be 
securely  Invested  and  sacredly  preserved 
In  the  several  counties,  as  a county  pub- 
lic school  fund;  the  Income  of  which  fund 
shall  be  faithfully  appropriated  for  estab- 
lishing and  maintaining  free  public  schools 
In  the  several  counties  of  this  state.* 

And  to  the  same  effect  is  section  7103, 
Revised  Statutes,  1879,  and  amended  in 
- 1881.  It  is  made  the  duty  of  the  county 
courts  to  loan  this  fund  only  on  unincum- 
bered real  estate  with  personal  security 
In  addition  thereto)  and  the  income  can 
be  used  only  for  the  payment  of  teachers' 
wageB.  Sec.  7073.  The  use  of  these  funds 
for  other  comity  purposes  was  an  act  in 
direct  violation  of  the  constitution  and 
laws  of  this  state.  The  fact  that  the 
defendants  treated  the  use  of  these  funds 
as  a loan  to  the  county  does  not  help  the 
matter,  for  there  Is  no  warrant  In  the  law 
for  any  such  transaction.  That  the  de- 
fendants, In  using  this  money  as  they  did, 
violated  the  plain  letter  of  the  law  must 
be  conceded.  *•***■*" 

Again  at  l.c.  75,  the  court,  in  the  Knox  County 
case,  saldt 

"«  « * * The  use  of  the  fund  for  the  pay- 
ment of  ordinary  county  debts  was  an  act 
In  direct  violation  of  the  constitution 
and  laws  creating  that  fund,  and  was, 
therefore,  nothing  short  of  malfeasance. 

That  the  Judges  would  be  liable  in  a 
private  suit  to  persona  especially  Injured 
for  such  a violation  of  law  is  clear,  and 
we  can  see  no  reason  why  they  are  not 
liable  to  the  county. 


• n 


The  county,  it  is  true,  received  the 
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benefit  of  the  money  thus  diverted 
since  It  was  applied  in  the  payment 
of  ordinary  county  debts.  But  the 
counties  in  tills  state  are  quasi- 
corporations  only,  with  limited  cor- 
porate powers.  The  county  owned  this 
county  school  fund,  but  it  owned  and 
held  the  same  for  a speoific  purpose. 

As  to  this  fund  the  county  is  rather 
a trustee  of  a trust  declared  by  law 
than  the  unqualified  owner.  The  county 
court  and  the  jidges  thereof  were  the 
agents  of  the  county,  but  they  were 
agents  appointed  by  and  under  the 
general  laws.  Their  authority  is 
limited  and  defined  by  law.  As  the 
defendants  have  misapplied  this  fund, 
and  that,  too,  without  any  authority 
of  law  whatever,  they  must  be  held 
accountable  to  the  county  as  trustee 
of  the  fund  for  such  unlawful  act. 

As  they  had  no  discretion  by  which 
they  could  apply  the  fund  to  the  pay- 
ment of  ordinary  county  debts,  it  can 
make  no  difference  that  the  act  was  not 
corrupt  or  a wilful  violation  of  the 
law,  and  so  the  trial  court  ruled.  This 
fund  should  be  replaced  by  those  who 
diverted  it. 

"As  the  county  received  the  benefit  of 
the  money  thus  misapplied,  it  is  but 
simple  justice  that  it  should  return  to 
the  defendants  from  its  general  revenues 
such  stuns  as  they  may  be  obliged  to  pay 
in  restoring  this  county  school  fund. 

But  the  defendants  cannot  complain  that 
warrants  given  them  are  depreciated." 

Following  the  rule  laid  down  in  the  Knox  County  case, 
supra,  the  county  judges  are  personally  liable  if  they  mis- 
appropriate the  funds,  yet  the  court  holds  In  that  case  that 
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from  the  fund  which  receives  the  benefit  of  such  misappro- 
priation, the  county  should  return  to  the  Judges  the 
amount  they  had  to  replace,  hut  it  holds  that  the  Judges 
who  committed  the  wrong  in  being  paid  for  the  amount  they 
have  replaced  must  take  warrants  on  the  fluids  so  benefited 
even  though  such  warrants  are  depreciated. 

So  in  your  case  the  class  four  county  revenue  fund 
which  received  the  benefit  of  wrongful  payment  of  the  road 
funds  may  be  charged  with  the  duty  of  repaying  such  moneys, 
yet  if  the  amount  so  paid  by  the  road  fund  was  in  exoesa 
of  the  anticipated  receipts  of  Class  four  claims  of  the 
general  revenue  fund  for  1938,  then  it  is  illegal  and 
could  not  be  paid  out  of  the  fund  for  that  year.  The 
officer  who  made  the  misappropriation,  under  the  Knox 
County  case,  supra,  would  then  be  liable  for  the  entire 
amount  misappropriated. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that 
the  present  county  court  is  not  authorized  to  pay  out  of 
Class  four  of  the  County  Budget  for  1938,  the  amount  of 
money  which  has  been  paid  out  of  the  road  fund  for  salaries 
in  1938  unless  there  is  enough  surplus  in  that  class  in 
the  county  revenue  for  1938  to  pay  all  warrants  outstanding 
on  December  31st  of  that  year;  that  a transfer  or  repayment 
of  such  money  to  the  road  fund  could  not  have  priority  over 
warrants  legally  issued  in  1938  for  1938  bills. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  Genei'al 

APPRO '/ED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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Honorable  Harry  F*  Parker 
State  Health  Costniss  loner 
Jefferson  City,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  letter  of  June  27,  1939, 
In  which  you  request  our  opinion  as  to  the  proper  Inter- 
pretation of  Sections  13091,  13096,  13097  and  13099  of 
the  Missouri  hotel  Inspection  laws. 

Section  13091,  R.  S.  Missouri,  1929,  is  as  follows* 


MThat  every  building  or  other  struc- 
ture, kept,  ueed,  maintained,  adver- 
tised or  held  out  to  the  public  to 
be  a place  where  sleeping  accomoda- 
tions are  furnished  for  pay  to  transient 
or  permanent  guests,  in  wh  ch  ten  or 
more  rooms  are  furnished  for  the  acco- 
modation of  such  guests,  whether  with 
or  without  meals,  shall  for  the  purpose 
of  this  article  be  deemed  a hotel,  and 
upon  proper  application  the  food  and 
drug  eosnlssioner  shall  Issue  to  such 
above  described  business  a license  to 
conduct  a hotel*  Provided,  that  It 
alia  11  be  unlawful  for  the  owner  of  any 
such  building  or  other  structure  to 
lease  or  let  the  same  to  be  vised  as 
a hotel  vint  11  the  same  has  been  Inspected 
and  approved  by  the  food  and  drug  com- 
missioner •" 


Under  this  section,  it  is  our  opinion  that  every  build- 
ing or  other  structure,  and  we  believe  that  the  word  "structure" 


Hon,  Harry  F,  Parker 


■2 


July  5,  1959 


should  include  tourist  camps  or  cabins,  where  at  least 
ten  rooms  are  furnished  for  the  sleeping  ac:  omodation  of 
transient  or  permanent  guests,  whether  with  or  without 
meals,  shall  be  considered  a hotel.  We  believe,  also, 
that  rooming  houses  in  college  teems,  referred  to  In 
your  letter,  come  within  this  law  regardless  of  the  city 
ordinances  In  the  various  municipalities. 

You  will  note  that  Section  15094  states  that  the 
parlor,  dining  room,  kitchen  and  office  shall  be  construed 
to  mean  "guest  rooms",  but  we  believe  that  this  section 
was  meant  to  modify  Section  15095  in  regard  to  license 
fees  of  hotels,  and  that  these  rooms  shall  not  be  included 
in  computing  the  original  "ten  rooms". 

Section  13096  provides  that  hotels  itaving  more  than 
three  stories  shall  he  provided  with  file  escapes. 

Section  15097  provides  that  liOtels  having  three  stories, 
or  less,  must  have  a rope  ladder  in  each  room.  In  this 
connection,  we  wish  to  refer  you  to  Section  13757,  which 
provides  that  the  owner,  proprietor,  lessee  or  keeper  of 
every  hotel  which  has  a height  of  three  c-r  more  stories 
must  provide  iron  or  steel  fire  escapes.  Therefoiw,  your 
inspectors  should  see  that  every  hotel  having  over  two 
stories  is  j rovided  with  the  fire  escapes  described  in 
that  section,  Shis  last  section  has  been  upheld  in  the  case 
of  Yawll  vs,  Glllham  187  Mo.  393. 

In  regard  to  Section  13099,  we  believe  that  you  have 
reached  a proper  conclusion.  That  is,  that  every  hotel,  as 
defined  in  the  hotel  inspection  act,  must  be  equipped  with 
fire  extinguishers,  the  number  to  be  determined  as  provided 
in  said  section. 


l^eapectfully  submitted. 


APPROVED f ROBERT  L.  HY^2R 

Assistant  Attorney  General 


7:  L'.'  TaVLon 

(Acting)  attorney  dene:  aj. 
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Honorable  Harry  P.  Parker,  M.  D. 

State  Health  Conmissioner 
Jefferson  City,  Missouri 

Dear  Sirs 

We  are  in  receipt  of  your  letter  of  July  17,  1939, 
in  which  you  ask  that  we  suggest  a means  whereby  your  de- 
partment of  Vital  statistics  can  furnish  a birth  certifi- 
cate to  a child  born  in  the  state  of  Illinois,  and  subse- 
quently adopted  in  Missouri* 

Section  9051  R.  3.  Ho.  1929  provides! 


“aII  births  that  occur  in  tlje  state 
shall  be  immediately  registered  in 
the  districts  in  which  they  occur, 
as  hereinafter  provided. " 


The  only  provision  found  in  our  statutes  for  regi- 
stering births  occuring  outside  of  Missouri,  is  that  In 
Laws  of  1931  at  page  230,  which  is  Section  9054a.  This 
section  makes  provision  for  the  registration  of  residents 
of  Missouri,  who  were  born  outside  of  this  state  prior  to 
the  taking  effect  of  Article  2,  Chapter  52  R.  S.  Mo.  1929} 
in  other  words,  prior  to  the  enactment  of  our  law  requir- 
ing registration  of  births.  This  section  was  enacted  evi- 
dently to  take  care  of  those  cases  in  which  there  had  been 
no  registration  in  any  other  state. 

An  examination  of  the  laws  of  Illinois  discloses  a 
law  requiring  the  registration  of  births  submitted  similar 
to  our  laws,  with  a special  law  relating  to  the  amendment 
of  the  original  record  on  the  adoption  of  the  child.  Chap- 
ter 111&,  .Section  48a,  R.  3.  of  Illinois  provides  as  follows! 


"Whenever  a decree  of  adoption  has 
been  entered  declaring  a child  adopted 
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Parker,  M*  C* 


In  any  court  of  competent  juris- 
dlotlon  in  the  State  of  Illinola, 
a certificate  of  the  decree  may  be 
recorded  with  the  proper  depart- 
ment of  registration  of  births  and 
a certificate  of  birth  shall  issue 
upon  request,  bearing  the  new  name 
of  the  child  as  shown  in  the  decree 
of  adoption,  the  names  of  the  foster 
parents,  the  sex,  age  and  date  of 
birth,  but  without  reference  to  the 
adoption  of  said  child* " 

■'Hi is  was  adopted  in  July  1931* 

In  1937  at  pa ge  1006  of  the  session  Laws  of  that  year, 
an  exact  form  to  be  used  in  such  an  instance  was  adopted  by 
the  legislature* 

.'Section  1,  Article  4 of  the  Constitution  of  the  United 
States  is  as  follows: 


"Pull  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other 
State*  And  the  Congress  may  by  general 
laws  prescribe  the  manner  In  v&iioh  such 
acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof** 


In  pursuance  of  this  provision  of  the  Constitution, 
Congress  has/enacted  sections  667  and  688,  Title  28  of  the 
United  State/*  s Code  of  Laws*  These  set  out  the  manner  in 
which  records  shall  be  proved  and  admitted  by  the  oourts  and 
officers  or  other  states* 

In  the  case  of  Lucas  vs.  Vulcon  Iron  Works,  233  Federal 
823  and  in  the  case  of  ioftiltDe  y vs*  bpokane  Railway  Company,  237 
United  states  487,  a^  wall  as  in  a great  number  of  other  cases 
to  the  same  effect,  the  courts  have  uniformly  held  that  every 
state  court  must  give  such  credit  to  the  judgments  of  other 
states  as  is  Ivan  in  its  own  courts* 

From  tide,  it  is  apparent  that  the  proper  remedy  in 
the  case  outlined  by  you  is  to  compel  the  State  Board  of  Health 
of  Illinois  to  accept  the  decree  of  adoption  rendered  in  this 
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state  and  to  amend  Its  records  accordingly. 

In  the  event  that  your  department  desires  to  register 
this  Illinois  birth  or  any  other  birth  in  another  state,  the 
original  certificate  filed  in  the  State  of  birth  will  be  the 
best  evidence  in  any  proceeding;  since  the  certificate  in 
your  department  would  show  6n  its  face  that  the  birth  oocured 
without  the  state* 

In  the  event  that  the  party  whom  you  have  in  mind  is 
unwilling  to  go  to  the  expense  of  a proceeding  in  Illinois, 
it  is  our  svggestion  that  the  Illinois  Birth  Certificate,  to- 
gether with  a certified  copy  of  a decree  of  adoption  in  this 
state,  would  constitute  acceptable  evidence  of  the  child's 
parentage  under  any  circumstances  that  might  arise* 


Respectfully  submitted. 


ROBERT  L.  RYDER 

Assistant  Attorney-General 


API  ROVED  I 


C6VrLL  k.  Jl&VITT 

(Acting)  Attorney-General 
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STATE  BOARD  KEAX.TE:  Regulations  res’  cring  control  of  venereal 

diseases  within  statutory  powers  of  Board. 


November  16,  1939 


Dr.  Harry  F,  Parker 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Dr.  Parker  * 


We  are  in  receipt  of  your  letter  of  October  31st, 
together  with  enclosures,  wherein  you  state  as  follows* 


"At  a meeting  of  the  State  Board  of 
Health  on  October  25,  some  changes  were 
made  in  the  Missouri  Public  Health  Man- 
ual on  the  control  of  venereal  diseases. 
I am  enclosing  these  changes  and  will 
ask  you  to  kindly  furnish  us .with  an 
opinion  to  see  that  the  Board  has  kept 
within  its  powers  in  this  matter,” 


Section  9016,  R.  S»  Mo.  1929,  vests  the  State  Board 
of  Health  with  authority  to  make  and  enforce  adequate  rules 
and  regulations  to  prevent  the  spread  of  diseases  in  this 
state. 


"The  board  shall  designate  those  dis- 
eases' which  are  infectious,  contagious, 
communicable  or  dangerous  in  their  na- 
ture and  shall  make  and  enforce  adequate 
rules,  regulations  and  procedures  to  pre- 
vent the  spread  of  those  diseases  and  to 
determine  the  prevalence  of  said  diseases 
within  the  state," 


In  accordance  with  such  authority,  the  State  Board  of 
Health  lias  adopted  specific  measures  for  the  control  of 
venereal  diseases,  and  you  now  seek  to  make  certain  new 
regulations  governing  such  diseases* 


The  first  change  provides  that* 
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"Every  physician,  or  other  person  who  makes 
a diagnosis  in  or  treats  a case  of  syphilis, 
gonorrhea  or  chancroid,  and  every  superin- 
tendent or  manager  of  a hospital,  dispensary 
or  charitable  or  penal  Institution,  In  which 
there  is  a case  of  venereal  disease,  shall 
report  such  case  immediately  In  writing  on 
forms  provided  by  the  State  Board  of  Health 
to  the  local  or  district  health  officer  stat- 
ing the  name  or  initials  and  address  or  the 
office  number  and  age,  sex,  color  and  occupa- 
tion of  the  diseased  person,  and  the  date  of 
the  onset  of  the  disease,  and  probable  source 
of  infection." 


Under  the  above  section  every  physician,  among  others, 
who  makes  a diagnosis  of  venereal  diseases  must  report  same 
immediately  In  writing.  Betting  out  the  name,  address,  etc., 
of  the  diseased  person  and  the  probable  source  of  infection. 

48  0.  J.,  Section.  96,  p,  1111,  states  that: 


"While  communications  between  a physician 
and  his  patient  are  ordinarily  privileged, 
it  has  been  held  that  the  question  whether 
a breach  of  medical  confidence  Is  action- 
able depends  on  the  character  of  the  dis- 
closure made." 


In  the  case  of  Simonsen  v,  Swenson,  177  M.  W,  (Neb.)  831, 
1.  c,  832,  the  court.  In  recognising  that  a physician  treating 
a person  suffering  from  a contagious  or  infectious  disease 
owes  the  public  a duty  to  make  such  disclosure  as  to  prevent 
the  spread  of  disease,  said: 


"The  doctor* s duty  does  not  necessarily 
end  with  the  patient,  for  on  the  other 
hand,  the  malady  of  his  patient  may  be 
such  that  a duty  may  be  owing  to  the  pub- 
lic and,  in  some  cases,  to  other  particu- 
lar individuals.  Recognition  of  that  fact 
Is  given  by  the  statutes  in  this  state, 
which  delegate  power  to  the  state  board 
of  health,  and  to  municipalities  generally 
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to  require  reports  of,  and  provide  rules 
of  quarantine  for,  diseases  which  are 
contagious  and  dangerous.® 


And  further  in  the  opinion  the  court  said* 


“When  a physician,  in  response  to  a 
duty  imposed  by  statute,  makes  dis- 
closure to  public  authorities  of  pri- 
vate confidences  of  his  patient,  to 
the  extent  only  of  what  is  necessary  to 
a strict  compliance  with  the  statute  on 
his  part,  and  when  his  report  is  made  in 
the  manner  prescribed  by  law,  he  of  course 
has  committed  no  breach  of  duty  toward  his 
patient,  and  has  betrayed  no  confidence 
and  no  liability  could  result," 


Where  a regulation  is  designed  to  promote  the  health 
and  welfare  of  the  people  of  this  state  it  is  within  the 
police  power  of  the  state  and  valid.  Thus,  the  court,  in 
the  case  of  Ex  Parte  Lewis,  42  S.  W*  (2d)  (Mo*  In  Banc)  21, 
said: 


“it  is  well  settled  that  law3  and  ordi- 
nances prescribing  regulations  for  the 
promotion  of  the  health  and  welfare  of 
the  people  are  referable  to  the  police 
power,  and.  If  reasonable,  are  not  ob- 
noxious to  the  due  process  clause  of  eith- 
er the  state  or  Federal  Constitution, 
Speaking  to  that  question  in  Valley  Spring 
Hog  Ranch  Co*  v*  Pla^piann,  282  Mo.  1,  14, 
220  S*  W.  1,  5,  15  A.  L.  R*  266,  we  said: 

♦The  constitutional  guaranties  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and 
that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,  were  not  intended  to 
limit  the  subjects  upon  which  the  police 
power  of  a state  may  lawfully  be  exerted* 
Minneapolis  Hallway  Co.  v.  Beckwith, 
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129  U.  S.  26,  9 S.  Gt.  207,  32  L.  Ed, 

585j  Jonea  v.  Brim,  165  U.  S,  180,  17 
S,  Gt.  282,  41  L,  Ed*  677,  In  Barbier 
v.  Connolly,  113  U,  S.  27,  6 S.  Gt.  357, 

28  h.  Ed*  923,  tlie  court  used  this  lan- 
guage* "But  neither  the  amendment  (Four- 
teenth) --broad  as  it  is— nor  any  other 
amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed 
its  police  power,  to  prescribe  regulations 
to  promote  the  health,  peace,  morals,  edu- 
cation, and  good  order  of  the  people. 

A like  ruling  was  made  in  the  recent  case 
of  Bellerive  Inv.  Go*  v.  Kansas  City, 321 
Mo.  969,  13  S.  W . (2d)  628,  634,  where 
many  cases  dealing  with  the  subject  are 
cited  and  discussed. 

It  appears  from  the  provisions  of  the  ordi- 
nance in  question  that  It  was  enacted  to 
protect  and  promote  the  health  of  the  peo- 
ple, and  is  therefore  fairly  referable  to 
the  police  power  of  the  city,  and  for  that 
reason  is  not  violative  of  the  constitution- 
al provisions  invoked." 


From  the  foregoing,  we  are  of  the  opinion  that  the  State 
Board  of  Health,  by  adoption  of  the  above  rule,  has  kept  within 
its  statutory  powers. 

The  second  change  provides  that* 


"All  city,  county  or  other  local  Boards  of 
Health  shall  use  every  available  means  to 
ascertain  the  existence  of,  and  investigate 
all  cases  of  syphilis,  gonorrhea  or  chan- 
croid in  their  jurisdiction.  Such  Boards 
are  empowered  and  directed  to  make  such 
examinations  of  persons  reasonably  suspect- 
ed of  having  such  diseases." 


It  is  to  be  noted  that  the  Boards  are  empowered  and 
directed  to  make  such  examinations  of  persons  reasonably 
suspected  of  having  such  diseases. 
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29  G*  J.f  Section  44,  page  254,  declares  that* 


"Persons  infected,  with  venereal  diseases 
may  be  confined  or  sequestered*  The  de- 
tention may  be  justified  if  the  person 
is  one  whose  habits  are  such  as  to  warrant 
the  belief  that  he  or  she  is  afflicted  with 
a venereal  disease,  as  in  the  case  of  pros- 
titutes. However,  mere  suspicion  that  the 
person  is  a prostitute  is  insufficient?  such 
inference  is  not  a fairly  reasonable  one  to 
be  deduced  under  proof  of  mere  sexual  acts 
of  intercourse  between  unmarried  persons. 
Ordinarily  health  authorities  have  no  power 
to  force  a person,  suspected  of  being  af- 
flicted with  a venereal  disease,  to  an  exa- 
mination of  his  body,  at  least  where  there 
is  no  cause  for  suspicion?  nor  have  they 
power  to  compel  the  withdrawal  of  blood 
from  his  veins  in  search  of  evidenoe  of  the 
disease. " 


And,  in  the  case  of  fix  Parte  Shepard,  195  Pac.  (Gal.  App.  ) 
1077,  the  court,  in  holding  that  more  suspicion  that  an  individual 
is  afflicted  with  snlaolable  disease,  did  not  give  a health 
officer  reason  to  believe  that  such  person  was  afflicted,  saidi 


"if  the  respondent  has  any  power  to  deprive 
Mrs.  Shepard  of  her  liberty,  that  power  is 
to  be  predicated  upon  the  provisions  of  sec- 
tion 2979a  of  the  Political  Code,  which  makes 
it  the  duty  of  health  officers  and  others  to 
take  necessary  measures  to  protect  the  pub- 
lic against  the  spread,  of  certain  diseases 
from  persons  whom  such  officers  know  or  have 
reason  to  bell  eve  are  afflicted  with  such 
diseases.  There  is  certainly  nothing  in  the 
record  here  to  show  that  the  respondent  knows 
Mrs,  Shepard  to  be  diseased,  and  we  cannot 
see  that  he  has  sufficient  reason  to  believe 
that  she  is  diseased.  Paying  just  regard  to 
the  constitutional  guaranties  of  the  right 
to  personal  liberty  and  personal  security, 
it  must  be  asserted  that  more  than  a mere 
suspicion  that  an  individual  is  afflicted 
with  an  iaolable  disease  is  necessary  to 
give  an  officer  ’reason  to  believe*  that 
such  person  is  so  afflicted," 
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And  In  the  ease  of  Ex  Parte  Dillon,  186  Pae,  (Gal.)  170, 
the  court  said* 


°Where  sufficient  reasonable  cause  exists 
to  believe  that  a person  is  afflicted  with 
a quarantinable  disease,  there  is  no  doubt 
of  the  right  of  the  health  authorities  to 
examine  into  the  case  and,  in  a proper  way, 
determine  the  fact.  Such  preliminary  inves- 
tigation must  be  made  without  delay,  and, 
if  quarantining  is  found  to  be  justifiable, 
such  quarantine  measures  may  be  resorted  to 
only  as  are  reasonably  necessary  to  protect 
the  public  health,  remembering  that  the  per- 
sons so  affected  are  to  be  treated  as  patients 
and  not  as  criminals. 8 


From  the  foregoing,  we  are  of  the  opinion  that  the  State 
Board  of  Health,  by  adoption  of  the  above  rule,  has  kept  within 
its  statutory  powers,  but  in  the  enforcement  of  such  rule  it 
must  be  borne  in  mind  that  what  constitutes  reasonable  grounds 
for  suspecting  a person  of  a quarantinable  disease  must  depend 
in  each  particular  case  upon  the  circumstances. 

The  third  change  provides* 


ffAny  person  suspected  of  having  any  disease 
enumerated  in  Division  13,  Section  I,  Book 
IV,  who  fails  to  submit  himself  or  herself 
to  examination  or  treatment  as  ordered  by 
the  district  or  local  health  officer  and  who 
fails  to  report  regularly  for  treatment  until 
released  as  cured  by  said  health  officer,  shall 
be  subject  to  quarantine  as  hereinafter  pro- 
vided. 


In  establishing  quarantine,  the  district  or 
local  health  officer  shall  designate  a place 
or  define  the  limits  of  the  area  In  which  the 
suspect  shall  be  quarantined  and  no  other 
person,  except  the  attending  physician,  shall 
enter  or  leave  said  quarantined  area  without 
permission  of  the  proper  authorities. 
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No  one  shall  have  the  authority  to  termi- 
nate said  quarantine  except  the  officer  re- 
sponsible for  it  and  only  after  the  disease 
has  become  non-infectious  as  determined  by 
said  health  officer  or  his  authorized  deputy. 

Anyone  released  from  quarantine  but  not  cured 
shall  sign  a statement  agreeing  to  place  him- 
self or  herself  under  the  medical  care  of  a 
physician  or  clinic  and  remain  under  treat- 
ment until  finally  released  by  the  health  of- 
ficer, * 


As  previously  pointed  out,  where  there  is  reasonable 
sufficient  cause  to  believe  that  a person  is  afflicted  with 
a quarantinable  disease,  he  may  be  quarantined,  however,  as 
pointed  out  in  29  0,  J.,  Section  45,  page  254,  the  character 
and  extent  of  such  quarantine  must  be  reasonable. 


"While  a large  discretion  Is  vested  in  sani- 
tary authorities  as  to  the  character  and  ex- 
tent of  a regulation  establishing  quarantine, 
it  must  be  reasonable,  under  the  circumstances 
of  the  particular  case,  tending  to  prevent  the 
spread  of  the  disease.  It  cannot  extend  beyond 
the  scope  of  the  necessary  protection, ” 


And  in  29  C»  J.,  Section  48,  page  255; 


"The  period  of  quarantine  detention  and  observa- 
tion may  be  for  so  long  as  Is  necessary  to  In- 
sure against  the  spread  of  the  disease.  But 
the  period  of  detention  must  be  reasonable;  It 
cannot  be  extended  where  there  Is  no  longer  nec- 
essity for  any  further  precaution," 


We  are  of  the  opinion  that  the  adoption  of  the  above  rule 
Is  within  the  statutory  powers  of  the  State  Board  of  Health, 
but,  as  we  have  previously  stated,  the  application  of  the  rule 
must  be  reasonable,  which.  In  turn,  depends  upon  the  circumstances 
of  the  particular  case. 

The  fourth  change  provides* 
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"No  druggist  or  other  person  not  a licens- 
ed physician  shall  prescribe  or  recommend 
to  any  person  any  drugs,  medicine  or  other 
substance  to  be  used  for  the  cure  of  gonor- 
rhea, syphilis,  or  chancroid,  or  shall  com- 
pound any  drugs  or  medicine  for  said  purpose 
from  any  written  formula  or  order  not  writ- 
ten for  the  person  for  whom  the  drugs  or 
medicines  are  compounded  and  not  signed  by 
a physician,  licensed  under  the  laws  of  the 
State. 

In  the  case  of  Ex  Parte  Lewis,  supra,  1.  c.  22,  the  court 

aaidj 


"If  it  is  within  the  power  of  the  Legisla- 
ture to  provide  for  the  licensing  of  all 
those  who  are  skilled  in  the  profession  de- 
voted to  the  health  of  the  people  and  to 
lodge  the  determination  of  their  Qualifica- 
tions in  a board  of  professional  men.  It 
ought  to  follow  that  the  Legislature  could 
provide  by  a similar  law  for  taking  the  judg* 
meat  of  men  having  the  same  skill  upon  a 
question  of  fact  as  to  the  existence  of,  or 
whether  a given  person  was,  or  is,  afflicted 
with  a contagious,  dangerous  or  Infectious 
disease. " 


Licensed  physicians  being  particularly  skilled  In  the 
treatment  of  communicable  diseases,  we  are  of  the  opinion 
that  such  regulation  is  clearly  within  the  police  power  of 
the  state,  and  that  the  adoption  of  such  rule  by  the  State 
Board  of  Health  would  be  within  its  statutory  powers* 


Respectfully  submitted. 


APPROVED* 


MAX  V'ASSEaiAM 

Assistant  Attorney  General 


C J . BUidCL 

(Ag ting)  Attorney  General 
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MUNICIPAL  CORPORATIONS:  City  of  the  Third  Class  may  enter 

into  an  exclusive  contract  with 
an  individual  for  collection  of 
garbage  and  assess  a fee  for  its 
removal* 


May  23,  1939 


Mr.  John  S.  Phillips 
City  Attorney 
Poplar  Bluff,  Missouri 


Dear  Bir* 


7/e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  April  20th,  1939,  which  reads  a s follows: 


"I  would  like  to  have  your  opinion,  as 
City  Counselor,  as  to  whether  a city  of  the 
third  class  may  employ  a garbage  commissioner, 
whose  duties  it  shall  L e to  collect  all  the 
garbage  in  the  City  and  also  to  see  that  all 
open  toilets  are  cleaned  at  certain  stated 
intervals,  and  as  to  whether  this  commissioner 
can  compel  the  people  of  this  city  to  pay  him  ' 
a fee  for  the  removing  of  this  garbage  and 
Tor  the  cleaning  of  the  open  toilets. 

"It  is  my  opinion,  and  I so  stated  to  the  Coun- 
cil that  we  would  not  have  the  power  to  give 
anyone  person  a concession  of  this  kind,  due 
to  the  fact  that  there  would  be  discrimi.atio— 
against  other  people  who  might  want  to  do  this 
work.  The  facts  are,  that  the^e  are  several 
people  in  the  City  who  have  been  in  the  habit 
of  collecting  garbage  and  of  cleaning  open 
toilets.  Of  course,  if  the  City  was  able  to 
appoint  a gargage  commissioner  to  take  care 
of  these  duties,  it  would  be  much  easier  to 
handle,  due  to  the  fact  that  it  would  be 
much  easier  to  control  him  and  see  that  his 
work  was  done. 


Mr.  John  S.  Phillips 


Page  Two 


May  23,  1939 


"There  has  been  no  tax  levy  for  this  pur- 
pose as  our  tax  levy  is  up  to  the  limit 
prescribed  in  the  statute,  and  it  would  be 
a fee  in  addition  to  this  for  the  purposes 
which  I have  stated.  It  is  further  my 
opinion  that  if  the  people  of  Poplar  Bluff 
wish  to  pay  a fee  to  the  garbage  commissioner 
for  the  purposes  stated  above,  that  they  would 
have  a perfect  right  to  do  so,  but  that  the 
City,  by  ordinance,  could  not  compel  them  to 
do  it. 

"I  have  been  unable  to  find  anything  in  the 
Statute  of  the  State,  or  anything  in  the 
chapters  regulating  cities  of  the  third  class 
in  regard  to  this,  and  the  Mayor  and  the  City 
Council  and  I would  appreciate  very  much  an 
opinion  as  to  this  matter." 


Section  6807,  R.  S.  *o.  1929,  reads  as  fol 

lows: 


"The  council  may  make  regulatione  and 
pas 8 ordinances  for  the  prevention  of 
the  introduction  of  contagious  diseases 
into  the  city,  and  for  the  abatement 
of  the  same,  and  may  make  quarantine 
laws  and  enforce  the  same  within  five 
miles  of  the  city.  **»#**#  *■ 


Under  the  above  section  a city  of  the  third  class  may  pass 
ordinances  for  the  prevention  of  contagious  diseases  and 
if  garbage  becomes  detrimental  to  the  health  of  the  com- 
munity, a city  of  the  third  class  may  pass  an  ordinance 
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which  would  allow  the  city  to  contract  with  an  individual 
and  assess  a fee  for  the  collection  of  the  garbage.  It 
was  so  neld  In  the  case  of  Valley  Spring  Hog  Jtanch  Co., 
v.  Plagioann  et  al,  220  S*  W.  1,  1.  c*  6|  in  which  the 
court  said: 


"Of  course,  every  ordinance  in  the  exercise 
of  the  police  power  must  be  reasonable,  but, 
as  shown  above,  there  is  nothing  in  this 
Joplin  ordinance  which  is  unreasonable*  The 
city  had  the  right  to  contract  with  either 
one  or  more  than  one  person  to  collect  and 
dispose  of  it 8 garbage*  Nor  is  the  value  of 
garbage  such  as  precludes  the  exercise  of  the 
police  power  for  its  destruction  or  otherwise 
disposal* 

"We  are,  however,  cited  to  tne  case  of  River 
Rendering  Co*  v*  behr,  77  Mo*  91,  46  Am*  Rep*  6* 
This  case  reached  this  court  by  appeal  from  the 
St.  Louis  Court  of  Appeals,  and  the  opinion  of 
that  court  is  found  in  7 Mo*  App*  345*  Many 
of  the  courts  draw  a distinction  between  garb- 
age (which  is  concededly  of  small  value  even 
during  the  time  between  its  creation,  ana  the 
time  of  its  decay  or  decomposition)  and  dead 
animals,  which  for  certain  purposes  nave  some 
substantial  value*  In  some  cases  it  is  held 
that  a reasonable  time  (short  time)  should  be 
given  the  owner  to  get  what  value  there  was 
in  the  carcass.  We  might  distinguish  the 
instant  case  from  the  ^ehr  Case,  supra,  on 
the  theory  of  there  being  substantial  value 
to  the  carcass,  but  we  deem  that  case  out  of 
harmony  with  the  great  weight  of  authority* 

The  opinion  of  the  Court  of  Appeals  is  more  in 
line  with  modern  authority  on  the  subjeot* 
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"The  ever-present  house  fly  and  other 
flies  will  reach  the  carcass  of  dead 
animals  as  quickly  as  they  reach  the 
open  garbage  can.  Germs  of  disease 
may  be  thus  spread  in  thickly  populated 
communities.  Even  the  additional  value 
of  carcasses  should  not  curb  the  police 
power  in  regulating  their  removal  and 
disposition. " 


Also,  in  the  case  of  harper  v.  Richardson, 
297  S.  V;.  141,  l.c.  145,  where  the  court  said: 


"It  is  also  the  law,  as  insisted  by 
plaintiffs,  that  the  owners  of  premises 
where  garbage  is  collected  should  pay 
for  its  removal.  15  A.  L.  h.  292,  note; 

27  A.  L.  R.  972;  Hog  Ranch  v.  Plagmann, 
supra;  Reduction  Co.  v.  Reduction  Co., 

199  D.  S.  306,  26  S.  Ct.  100,  60  L.  Ed. 

204. 

"It  is  also  insisted  that  the  power  to  reg- 
ulate Includes  the  power  to  make  such 
regulation  effective.  The  provisions  of 
sections  8,  19,  20,  and  24  were  directed 
to  this  end,  in  that  they  provided  a penalty 
of  arrest  and  punishment  for  a violation 
of  their  provisions.  These  provisions  are 
salutary  and  proper." 


Under  the  holding  in  the  above  case  the  court  set  out  that 
where  garbage  is  collected  by  an  exclusive  collector  the 
owners  of  the  premises  should  pay  for  its  removal. 


Mr.  John  S.  Phillips 
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CONCLUSION. 


Under  the  above  authorities  it  is  the  opinion 
of  this  department  that  a city  of  t*.e  third  class  under 
the  statute  and  by  virtue  of  its  police  power  nay  by 
ordinance  empower  the  city  to  enter  into  a contract  with 
a private  individual  who  may  have  the  exclusive  right  for 
the  collection  of  garbage  and  the  city  can  compel  the 
owners  of  the  property  where  the  garbage  is  collected  to 
pay  a fee  for  the  removal. 


Respectfully  submitted. 

W.  J.  BURKE 

Assistant  Attorney  General 


APIR  OVED: 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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No  vacancy  exists  in  the  office  of  county 
treasurer  by  virtue  of  the  failure  of 
treasurer-elect  to  qualify  under  Laws  of 
Mo.  1937,  p.  425. 


January  31,  1939 


Honorable  '.-ilson  Hank 
Trea surer 
Dent  County 
a 1 cm , 4 s sourl 


Jear  uir: 


Dhis  Department  is  in  receipt  of  your  letter 
of  January  26th  with  the  followin'  request  for  an  opinion: 

"Ihe  newly  elected  treasurer  of 
this  county  has  not,  as  yet, 
filed  bond,  and  I would  like  to 
have  your  advice  and  opinion  as 
to  necessary  and  legal  steps  in 
connection  therewith.  Do  1 hold 
over  until  next  election,  or  is  it 
necessary  for  the  Governor  to  make 
an  appointment?" 

In  1937  the  office  of  treasurer  was  restored. 
Laws  of  Missouri,  1937,  page  425.  Section  12130a  provides 
as  follows: 

"On  the  Tuesday  after  the  first 
Monday  in  November,  1938,  and 
every  four  (4)  years  thereafter 
there  shall  be  elected  by  the 
qualified  voters  of  the  several 
counties  in  this  state,  now  or  here- 
after having  a population  of  less 
than  40,000  inhabitants  and  in 
counties  having  a population  of 
75,000  and  less  than  90,000  in-  * 

iiabitants,  according  to  the  last 
Decennial  united  States  Census,  a 
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county  treasurer,  who  shall  be  com- 
missioned by  the  county  court  of  his 
county,  and  who  shall  enter  upon  the 
discharge  of  the  duties  of  his  office 
on  she  first  day  of  January  next 
succeeding  his  election,  ana  shall 
hold  his  office  for  a term  of  four 
(4)  years,  and  until  his  successor  is 
elected  and  qualified,  unless  sooner 
removed  from  office,  Provided,  that 
nothing  in  this  section  shall  apply  to 
counties  under  township  organization, " 

->ince  you  state  that  your  successor  has  not  yet 
filed  bond,  it  is  necessary  to  consult  ‘-action  12133,  daws 
of  Missouri,  1937,  page  426,  which  relates  to  the  giving  of 
bond,  providing  as  follows* 

" xhe  person  elected  or  appointed 
county  treasurer  under  the  provisions 
of  this  article  shall,  within  ten  days 
after  his  election  or  appointment  as 
such,  enter  into  bond  to  the  county 
in  a sum  not  less  than  twenty  thousand 
dollars,  to  be  fixed  by  the  county 
court,  and  with  such  sureties,  resident 
landholders  of  the  county,  as  shall 
be  approved  by  such  court,  conditioned 
for  the  faithful  performance  of  the 
duties  of  his  office,” 

We  are  particularly  concerned  with  the  clause, 
“within  ten  days  after  his  election  or  appointment  as  such," 
e think  the  case  of  bank  of  i.:t.  u.oriah  v,  ait,  koriah,  226 
4.0,  App,,  1,  c,  1231,  decides  the  matter.  We  quote  ex- 
tensively from  the  decision  for  the  reason  that  it  recites 
all  of  the  early  decisions  and  differentiates  the  same* 

"The  main  question  in  dispute  be- 
tween the  parties  is  whether  this 
section  of  the  statute,  requiring 
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a bond  of  the  treasurer  of  the 
village.  Is  directory  or  manna tory. 

It  being  conceded  by  the  defendant 
that.  If  It  Is  mandatory,  Lowney 
never  became  treasurer  of  the 
village  and  was  not  entitled  to 
possession  of  Its  funds. 

"'If  a statute  merely  requires  cer- 
tain things  to  be  done  ana  nowhere 
prescribes  the  result  that  shall 
follow  if  such  things  are  not  done, 
then  the  statute  should  be  held  to 
be  directory,  lhe  rule  thus  stated 
is  in  harmony  with  that  other  v/ell- 
r f: cognized  canon  that  statutes  di- 
recting the  mode  of  proceedings  by 
public  officers  are  to  be  held  to 
be  directory  and  are  not  to  be  re- 
garded as  essential  to  the  validity 
of  a proceeding  unless  it  be  so 
declared  by  law.  (wtate  v.  Cook,  14 
barb.  269.)  by  this  we  mean  that  if 
a fair  consideration  of  the  statute 
shows  that  unless  the  Legislature 
intended  compliance  with  the  proviso 
to  be  essential  to  the  validity  of 
the  proceeding,  which  nowhere  appears, 
then  it  is  to  be  regarded  as  merely 
directory.'  (~>tate  ex  inf.  krank 
W.  licAlllster  v.  Bird  et  al,  295 
Ho.  344,  361,  352.) 

"In  btate  ex  rel.  v.  Churchhill,  41 
ho.  41,  the  provision  of  a statute 
requiring  the  county  treasurer  to 
give  bond  within  ten  days  after 
his  appointment  or  election  was  held 
to  be  merely  directory,  it  being 
said  that  the  matter  of  time  was  not 
essential  to  the  validity  of  the  bond 
nor  a condition  precedent  to  the 
party's  title  to  the  office.  In 
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~tate  ex  rel*  v.  rlnaley,  101  i».o# 

368,  It  was  held  that  the  statute 
forbidding  county  courts  from  accept- 
ing an  official  bond  with  the  name 
of  a judge  of  the  court  as  a surety 
thereon  was  directory  only* 

• 

"’In  the  absence  of  a statute  so 
providing,  it  is  generally  held  that 
a failure  to  qualify,  although  it 
affords  cause  for  forfeiture  of  the 
office,  does  not  create  a vacancy, 
and  even  though  it  is  irregular  and 
improper  to  induct  one  into  office, 
without  giving  the  required  bond, 
such  a one  is  legally  in  office,  and 
so  remains  until  removed  by  judicial 
process,  and  if  the  oath  is  taken 
or  the  bond  filed  at  any  time  before 
proceedings  are  taken  to  declare  a 
vacancy,  it  is  sufficient* ’ 

(46  C*  I*,  pp*  962,  963*) 

"Ti  e case  of  United  States  v.  Bradley, 
10  raters,  343,  Involved  an  act  of 
Congress  providing  that  'all  officers 
of  the  pay,  commissary  ana  quarter- 
master’s department  shall,  previous 
to  entering  on  the  duties  of  their 
respective  offices,  give  bond  ana 
sufficient  bonds  to  the  United  states, 
fully  to  account  for  all  moneys  and 
public  property  which  they  may  re- 
ceive, in  such  sums  as  the  secretary 
of  war  shall  direct, ’ It  was  held 
that  the  giving  of  such  a bond  was 
a mere  ministerial  act,  and  not 
a condition  precedent  to  the  officer's 
authority  to  act  as  pay  master;  that 
the  appointment  was  complete,  when 
made  by  the  president  and  confirmed 
by  the  senate*,  a similar  ruling  was 
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made  in  the  cases  of  li,  o,  v.  -a ton, 
169  U*  6,  331,  346;  Glavey  v.  U.  o. 

182  b.  o.  596;  Btate  ex  rel*  v* 
Carroll,  57  liash*  202;  Board  of  Com- 
missioners v*  Johnson,  124  ind.  146; 
Pickering  v*  Bay,  95  Am.  Decisions, 
291*  The  following  cases  involve 
statutes  making  the  giving  of  a bond 
mandatory  and  a condition  precedent 
to  qualifying  for  the  office,  (hounds 
v.  Bangor,  46  ke.  541;  543;  Andrews 
v.  Covington,  69  kiss*  740;  -tate  ex 
rel.  v.  Tucker,  64  Ala.  206;  advisory 
Opinion  to  Governor,  65  Tla.  434; 

C.  N.  0.  & T,  h,  Co.  v.  Cundlff,  166 
Ky.  594;  Patterson  v.  btate  of  Nebras- 
ka, 92  Neb.  729.) 

"Section  7155  is  not  similar  to  the 
statutes  construed  in  the  oases  last 
cited  but  more  like  those  in  the  cases 
heretofore  cited. 

"~>ome  statutes  provide  that  the  fail- 
ure to  give  bond  shall  work  a vacancy 
or  a forfeiture  of  the  office,  but  it 
is  usually  held  that,  under  these 
statutes,  the  officer  continues  to  be 
a de  Jure  officer  until  a vacancy  or 
forfeiture  is  declared*  (bee  ctate 
ex  rel*  v*  hi ly,  43  ala.  568;  ^>tate  ex 
rel.  v.  Callow,  78  kont.  308;  People 
ex  rel.  v*  Thomas,  80  Mioh*  265; 

People  ex  rel*  v*  atts,  26  K*  Y.  6. 
280*)  In  the  case  last  cited  the 
court  quoted  approvingly  (page  282) 
from  Dill,  Aun*  Corp.  (4  Bd.)  as  fol- 
lows: 

"'statutes  requiring  an  oath  of  office 
and  bond  are  usually  directory  in 
their  nature;  and  unless  the  failure 
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to  take  the  oath  or  give  the  bond 
by  the  time  prescribed  la  expressly 
declared.  Ipso  facto,  to  vacate  the 
office,  the  oat,  may  be  taken  or 
the  bond  given  afterwards.  If  no 
vacancy  has  been  declared*'" 


Conclusion* 

ror  the  reason  that  the  statute,  to-wit,  oection 
12133,  quoted  supra,  does  not  provide  that  the  failure  to 
give  the  bond  within  the  time  mentioned  In  said  statute 
works  a vacancy  or  a forfeiture,  we  are  of  the  opinion  that 
no  vacancy  exists  In  the  office  Of  Treasurer  In  your  county 
at  this  time.  Under  the  decision  of  dtate  ex  Inf*  Hulen  v* 
Brown,  220  wo*  App*  4t>8,  and  irany  other  similar  ones,  you, 
as  the  present  Trea surer,  provided  you  have  not  surrendered 
your  office,  can  hold  office  until  your  successor  qualifies* 
Your  successor  may  qualify  any  time  during  your  term;  other- 
wise, you  will  hold  until  the  next  regular  election  for  the 
election  of  county  treasurer. 


HespectlYilly  submitted. 


0LLlV.uK  W*  LOLiJn 
Assistant  Attorney-General 


*ir i KOV.  D: 


J.  E.  TAYLOR 

(Acting)  Attorney-General 
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INTOXICATING  LIQUOR:  Shipments  of  Intoxicating  liquor  when 

interstate  and  when  intrastat^. 


CRIMINAL  PROCEDURE: 


When  officers  may 
liquor* 


search  and 


seize 


February  23,  1939 


Mr.  Walker  Pierce,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  wherein  you  requested 
an  opinion  from  this  department  on  two  questions,  namely* 

"Assuming  that  a transporter  from 
Tennessee,  who  is  a bootlegger  in 
Tennessee,  personally  or  by  indi- 
vidual agent  aoqulres  a truck  load 
of  distilled  spirits  and  wine  in 
Illinois  from  an  Illinois  whole- 
saler and  then  In  order  to  deliver 
the  whiskey  and  wine  so  acquired  to 
his  own  place  of  business,  transports 
them  across  the  state  of  Missouri, 
then  is  such  a transaction  in  inter- 
state or  intra-state  conmeroe? 

"Assuming  that  an  officer  authorised 
to  make  arrests  should  make  an  arrest 
of  one  of  these  cars  on  a motor  ve- 
hicle violation  charge  and  in  procuring 
the  evidence  necessary  to  obtain  a con- 
viction for  the  motor  vehicle  violation 
should  find  unstamped  liquor,  would 
that  liquor  be  contraband  and  could  it  be 
used  as  evidence  in  prosecuting  a oase 
involving  the  transportation  of  unstamp- 
ed liquor,  even  though  the  liquor  was  not 
obtained  by  search  warrant?" 
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I. 

The  first  request  involves  the  question  of  whether 
or  not  the  transaction  which  you  have  described  is  one  in 
interstate  commeroe.  For  the  purpose  of  reviewing  the 
background  of  the  oorareroe  clause,  we  find  a statement 
made  by  Justice  Brown  in  Cook  v.  Marshall  County,  196 
U.  S.  471,  49  L.  hd.  l.c.  475,  which  is  as  follows i 


"The  power  of  Congress  to  regulate  com- 
merce among  the  states  is  perhaps  the 
most  benign  gift  of  the  Constitution. 
Indeed,  it  may  be  said  that  without  it 
the  Constitution  would  not  have  been 
adopted.  One  of  the  chief  evils  of  the 
confederation  was  the  power  exercised 
by  the  commercial  states  of  exacting 
duties  upon  the  importation  of  goods 
destined  for  the  Interior  of  the  country 
or  for  other  states.  The  vast  territory 
to  the  west  of  the  Alleghenies  had  not 
yet  been  developed  or  subdivided  into 
states,  but  the  evil  had  already  become 
so  flagrant  that  it  threatened  an  utter 
dissolution  of  the  confederacy.  The 
article  was  adopted  that  all  of  states 
of  the  Union  might  have  the  benefit  of 
the  duties  collected  at  the  maritime 
ports,  and  to  relieve  them  from  the 
embarrassing  restrictions  Imposed  upon 
the  internal  commerce  of  the  country. 

But  the  same  policy  which  authorises 
the  use  of  this  power  as  a shied  to 
protect  cornier oe  from  the  vexatious 
interference  of  the  states  forbids  its 
employment  as  a sword  to  assail  measures 
designed  for  the  preservation  of  the 
public  health,  morals,  and  comfort. 

States  may  differ  among  themselves  as 
to  the  necessity  and  scope  of  suah 
measures,  but  so  long  as  they  are  adopted 
in  good  faith,  with  an  eye  single  to  the 
public w elf are,  they  are  as  much  entitled 
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to  the  recognition  of  the  general  govern- 
ment as  if  they  were  uniformly  adopted  by 
all  the  states. 

"While  this  court  has  been  alert  to  pro- 
tect the  rights  of  nonresident  citizens, 
and  has  felt  it  its  duty,  not  always  with 
the  approbation  of  the  state  courts,  to 
declare  the  invalidity  of  laws  throwing 
obstacles  in  the  way  of  free  intercom- 
munication between  the  states,  it  will 
not  lend  its  sanction  to  those  who 
deliberately  plan  to  debauch  the  public 
conscience  and  set  at  naught  the  laws  of 
a state.  The  power  of  Congress  to  regu- 
late commerce  is  undoubtedly  a benefloient 
one.  The  police  laws  of  the  state  are 
equally  so,  and  it  is  our  duty  to  harmonize 
them.  Undoubtedly  a law  may  sometimes  be 
successfully  and  legally  avoided  if  not 
evaded;  but  it  behooves  one  who  stakes  his 
case  upon  the  letter  of  the  Constitution 
not  to  be  wholly  oblivious  of  its  spirit. 

In  this  case  we  cannot  hold  that  plaintiffs 
are  entitled  to  its  immunities  without 
striking  a serious  blow  at  the  rights  of 
the  states  to  administer  their  own  internal 
affairs." 

Since  the  enactment  of  the  twenty-first  amendment  to 
the  United  States  Constitution,  the  right  of  a state  to 
prohibit  or  regulate  the  importation  of  intoxicating  liquor 
is  not  limited  by  the  Conmerce  Clause.  This  amendment  was 
ratified  December  5,  1933,  and  the  second  section  provides 
as  follows: 

"The  transportation  or  importation  into 
any  state  or  territory,  or  possession 
of  the  United  States  for  delivery  therein 
of  intoxicating  liquors,  in  violation  of 
the  laws  thereof,  is  hereby  prohibited." 


This  amendment  was  under  consideration  in  Finch  and 
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Company  v.  McKittrick,  Volume  83  L.  Ed.  Supreme  Court  Ad- 
vance Opinions,  Volume  6,  page  238,  240,  and  the  oourt 
said! 

"*  * * * Since  that  amendment,  the 
right  of  a State  to  prohibit  or  regu- 
late the  Importation  of  Intoxicating 
liquor  la  not  limited  by  the  commerce 
clause.  As  was  said  In  State  Bd.  of 
Equalisation  Young's  Market  Co. 

299  U.  S.  59,  62,  81  L.  ed.  38,  40, 

57  S.  Ct.  77,  'The  words  used  are 
apt  to  confer  upon  the  State  the 
power  to  forbid  all  Importations  which 
do  not  comply  with  the  conditions  which 
It  prescribes.*  To  limit  the  power  of 
the  states  as  urged  'would  involve  not 
a construction  of  the  Amendment,  but 
a rewriting  of  It.'  *******" 

In  our  research  on  your  question  we  find  that  nearly 
all  of  the  oases  in  whioh  such  a transaction  was  involved 
war  brought  either  In  the  state  from  which  the  shipment 
came,  or  the  state  to  which  the  shipment  was  destined!. 
However,  we  have  found  one  case  In  whioh  the  facts  are 
similar  to  yours  In  this  respect,  namely,  a state  which 
is  neither  the  state  In  which  the  shipment  originates  nor 
the  state  to  which  the  shipment  is  destined.  In  other 
words,  it  is  the  state  through  which  such  shipment  passes 
to  reach  its  destination  in  another  state. 

The  Supreme  Court  of  Tennessee  in  Haumsohllt  v. 

State,  221  S.  W.  196,  had  before  it  a case  in  whioh  whiskey 
was  being  purchased  in  Missouri,  loaded  into  an  automobile 
by  the  purchaser  who  intended  to  take  it  to  Mississippi. 

In  order  to  reach  his  destination,  the  purchaser  passed 
through  the  State  of  Tennessee  which  state  had  a law  pro- 
hibiting transportation  of  intoxicating  liquor.  It.  that 
opinion  we  find  the  following  statement  of  the  oourt i 

"The  trial  judge  Instructed  the  jury 
that  if  the  defendant  below  brought 
whisky  in  an  automobile  from  another 
state  to  Richardson's  Landing,  in 
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Tipton  county,  Tenn.,  and  drove  the 
automobile  containing  such  whisky  off 
the  ferryboat  to  any  point  in  Tipton 
county,  Tenn,,  he  would  be  guilty  as 
charged  in  the  presentment,  and  that 
this  would  be  true,  whether  he  was 
going  to  Mississippi  as  the  destination 
of  his  Journey  or  not," 

And  the  court  said  at  l.c.  97,  paragraphs  (1)  and  (2)s 

"We  think  the  propriety  of  the  instruc- 
tion depends  on  whether  or  not  it  was 
legal  under  Mississippi  statutes  to  sell 
whisky  in  that  state.  If  it  was  legal 
to  bring  whisky  into  Mississippi  for  sale, 
we  do  not  think  that  the  Journey  of  the 
plaintiff  in  error  from  Missouri  across 
the  state  of  Tennessee  oould  have  legally 
been  interrupted  or  penalised  by  our 
officers  or  courts,  Kelley  v.  Rhoads, 

188  U.  S.  1,  23  Sup.  Ct.  259,  47  L.  Ed.  359; 
Bowman  v.  Chicago  &•  N.  W.  R,  Co.,  125  U.  S.i 
465,  8 Sup.  Ct.  689,  31  L.  Ed.  700;  Rhodes 
v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct.  664, 

42  L.  Ed.  1088. 

"On  the  other  hand,  if  it  was  not  lawful 
to  sell  whisky,  in  Mississippi,  then  we 
think  such  liquor  while  in  transit  for 
such  purpose  was  deprived  of  the  protection 
of  the  commerce  clause  of  the  federal  Con- 
stitution, by  r ason  of  the  provisions  of 
the  Webb-Kenyon  Act.  37  Stat.  699,  c.  90 
(U.S.  Comp.  St.  section  8739). 

"This  transaction  occurred  prior  to  the 
Federal  Wartime  Prohibition  Act  (40  Stat. 
1045),  the  Eighteenth  Amendment,  and  the 
Volstead  Act  (41  Stat.  305).  At  that  time 
such  transportation  of  liquor  from  one 
state  to  another  state  in  which  it  could 
lawfully  be  sold  was  legitimate  interstate 
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commerce. 

"The  Webb-Kenyon  Act  divests  intoxi- 
cating liquors  of  their  interstate 
character,  as  we  understand  it,  when 
they  are  being  shipped  into  a state  to 
be  received,  possessed,  sold  or  in  any 
mariner  used  in  violation  of  the  law  of 
that  state.  In  other  words,  such  liquors, 
when  in  transit  to  such  a state,  are  not 
legitimate  articles  of  commerce,  and  are 
subject  to  the  laws  of  the  states  into 
which  they  are  brought  or  through  which 
they  pass.  That  the  law  of  the  state 
controls  in  such  cases  fully  appears  from 
Austin  v.  State,  101  Tenn.  565,  48  S.  W. 

306,  50  L.  R.  A.  478,  70  Am.  St.  Rep.  703, 
and  the  Supreme  Court  decisions  therein 
reviewed. 

"Now  we  cannot  judicially  know  what  the 
statutes  of  Mississippi  were.  If  it  should 
develop  on  a subsequent  trial  that  the  sale 
of  intoxicating  liquor  in  Mississippi  was 
Illegal,  then  we  think  that  defendant  was 
not  protected  by  the  commerce  clause  of  the 
federal  Constitution  while  passing  through 
Tennessee  with  such  liquors,  but  was  sub- 
ject to  the  Tennessee  laws  against  the  trans- 
poratlon  of  liquor  within  the  boundaries  of 
this  state.  On  the  other  hand,  if  it  should 
develop  that  there  was  no  statute  of  Missisf* 
sippi  prohibiting  the  use  of  the  ^isky  in 
that  state  to  which  defendant  intended  to 
put  his  liquor  when  he  arrived  there,  we 
think,  as  stated  before,  that  he  was  not 
amenable  to  the  Tennessee  Transportation 
Act  while  pursuing  his  journey  through 
this  state.  We  think  this  conclusion  is 
borne  out  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  United  States 
v.  Gudger,  249  U.  S.  375,  39  Sup.  Ct.  323, 

63  L.  Kd.  653,  and  other  oases.  The  declslpn 
in  the  Gudger  Case,  while  construing  the  Reed 
Amendment  (U.S.  Comp.  St.  sections  8739a,  10387a- 
10387c),  and  not  the  Webb-Kenyon  Act,  is  In 
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point,  since  the  language  of  these 
tvo  federal  enactments  Is  quite 
similar. " 

In  Collins  v.  U.  S.  263  ^’ed.  657,  l.o.  660,  the)  court, 
in  passing  on  a somewhat  similar  question,  saldt 

******  By  a like  liberality  of 
construction,  the  causing  of  intoxi- 
cating liquor  to  be  transported  from 
one  state  ^nto  another  state,  where 
its  sale  or  manufacture  is  prohibited, 
would  seem  to  be  complete  as  soon  as 
the  interstate  journey  was  entered  upon, 
even  though  the  liquor  failed  to  reach 
the  prohibited  territory.* 

Since  the  Volstead  Act  has  been  repealed,  the  commerce 
clause  applies  to  intoxicating  liquor  shipments  the  same  as 
to  shipments  of  any  other  property  unless  they  are  in  viola- 
tion of  the  Webb-Kenyon  Act,  which  provides  as  follows j 
(U.  S.  C.  A.  Vol.  27,  section  122  (1935)  found  in  the  pocket 
sup  lament  to  said  volume) 

"The  shipment  or  transportation,  in 
any  manner  or  by  any  means  whatsoever, 
of  any  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating 
liquor  a?  any  kind,  from  one  State, 

Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof, 
into  any  other  State,  Territory,  or 
District  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  or  from  any 
foreign  country  into  any  State,  Terri- 
tory, or  District  of  the  United  States, 
or  place  noncontiguous  to  but  subject 
to  the  jurisdiction  thereof,  which  said 
spirituous,  vinous,  malted,  fermented, 
or  other  intoxicating  liquor  Is  Intended, 
by  any  person  Interested  therein,  to  be 
received,  possessed,  sold,  or  in  any 
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manner  used,  either  in  the  original 
package  or  otherwise,  in  violation 
of  any  law  of  such  State,  Territory, 
or  District  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to 
the  jurisdiction  thereof,  is  hereby 
prohibited." 

or  unless  it  is  in  violation  of  section  2 of  the  21st 
Amendment  to  the  Constitution  of  the  United  States  whjich 
is  as  follows: 

"•The  transportation  or  importation 
into  any  State,  Territory,  or  possession 
of  the  United  States  for  delivery  or  use 
therein  of  intoxicating  liquors,  in 
violation  of  the  laws  thereof,  is  here- 
by prohibited.1" 

In  Dunn  v.  U.  S.  98  Fed.  (2d)  119,  121,  the  court 

said: 

"The  effect  of  Section  2 of  the  Twenty- 
First  Amendment  U.  S.  C.  A.  Amend.  21, 
section  2,  was  to  qualify  the  Commerce 
Clause,  U.S.C.A.  Const,  art.  1,  section 
8,  cl.  3 so  as  to  permit  a state  to  pro- 
hibit or  condition  the  importation  or 
transportation  of  intoxicating  liquor 
thereinto." 

In  State  v.  Kirmeyer,  88  Kansas  689,  the  court  held: 

"Where  the  commerce  clause  of  the 
federal  constitution  is  invoked  as 
a protection  to  traffic  in  intoxicat- 
ing liquor,  the  courts  are  not  pre- 
cluded from  an  inquiry  into  methods 
and  practices  to  determine  whether 
the  transactions  involved  constitute 
legitimate  interstate  commerce,  or 
are  colorable  merely  and  intended  to 
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evade  and  defeat  the  Just  operation 
of  the  constitution  and  lawa  of  this 
state." 

On  the  question  of  whether  or  not  the  ooranerce  clause 
applies  to  transportation  of  liquor  by  a private  person  in 
an  automobile,  we  find  that  tne  United  States  Supreme  Court 
has  held  in  United  States  v.  Simpson,  252  U.  S.  465,  64  L. 
Ed.  665,  cited  in  10  A.  L.  H. , page  510,  as  followst 

"The  transportation  by  the  owner  in  his 
own  automobile  of  intoxl eating  liquors 
for  his  personal  use  is  comprehended  by 
the  prohibition  of  the  Reed  Amendment 
of  March  3,  1917,  section  5,  against  the 
transportation  of  intoxl eating  liquors 
in  interstate  commerce,  except  for 
scientific,  saoramental,  medicinal,  and 
mechanical  purposes,  into  any  state  the 
laws  of  which  prohibit  the  manufacture 
or  sale  therein  of  intoxicating  liquors 
for  beverage  purposes." 

"Transportation,  in  order  to  constitute 
interstate  commerce,  need  not  be  by 
oonsnon  carrier,  and  may  consist  of  the 
transportation  by  one  of  his  own  goods." 

You  state  in  your  request  that  bootleggers  are  Oarry- 
ing  on  these  questionable  intoxicating  liquor  activities. 
From  this  expression,  we  assume  that  you  mean  that  suoh 
persona  are  violating  the  intoxicating  liquor  laws  of  the 
state  in  which  they  reside  and  which  is  the  destination  of 
the  liquor  shipment.  In  State  v.  Frasee,  97  S.  E.  604,  606, 
the  court,  in  discussing  a similar  question  and  applying  the 
provisions  of  the  Webb-Kenyon  Act,  supra,  said: 

"Thus  is  withdrawn  from  the  shipi  ent  of 
tranaporation  of  intoxicating  liquors 
the  immunity  of  interstate  commerce, 
and  expressly  forbidden  the  shipment  or 
transportation  into  a state  of  liquors 
intended  to  be  received  or  possessed 
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there  in  violation  of  the  law  of 
such  state.  In  Clark  Distilling 
Co.  v.  Western  Maryland  Ry.  Co., 
supra,  242  U.  S.  325,  37  Sup.  Ct. 

185,  L.R.A.  191 7B,  1218,  Ann.  Css. 

1917B,  845,  the  court  said: 

"’The  movement  of  liquor  In  inter- 
state commerce  and  the  receipt  and 
possession  and  right  to  sell  pro- 
hibited by  the  state  law  having  been 
in  express  terns  divested  by  the  Webb- 
Kenyon  Act  of  their  Interstate  com- 
merce character,  it  follows  that  * * 
there  is  no  possible  reason  for  hold- 
ing that  to  enforce  the  prohibitions 
of  the  state  law  would  conflict  with 
the  commerce  clause  of  the  Constitu- 
tion. * The  Webb-Kenyon  Act  'did  not 
simply  forbid  the  introduction  of 
liquor  into  a state  for  a prohibited 
use,  but  took  the  protection  of  inter- 
state Conner ce  away  from  all  receipt  and 
possession  of  liquor  prohibited  by  state 
law. ** 

If  these  parties  are  taking  this  intoxicating  liquor 
into  a state  with  the  intention  of  violating  the  liquor 
laws  of  that  state,  then  they  cannot  claim  the  protection 
of  the  provisions  of  the  Interstate  Commerce  Clause  of  the 
Constitution.  Each  of  these  cases  will  have  to  stand  on 
its  own  bottom  and  since  it  is  a question  of  law  and  faot 
whether  such  a person  is  carrying  as  an  interstate  copunercs 
carrier  depends  on  the  destination  of  the  shipment  and  the 
provisions  of  the  liquor  law  of  the  state  to  which  thje 
liquor  is  destined. 


CONCLUSION. 


From  the  foregoing,  we  are  of  the  opinion  that  the 
transportation  and  possession  of  intoxicating  liquor  by  a 
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carrier,  public  or  private,  in  any  form  of  a vehicle  across 
the  State  of  Missouri,  which  shipment  originates  in  another 
state  and  is  destined  to  a state  for  the  purpose  of  Violat- 
ing the  laws  of  the  state  to  whioh  it  is  destined,  1«  not 
protected  by  the  interstate  commerce  provision  and  shah  a 
shipment  is  Intrastate.  In  such  case  the  officers  ot  the 
State  of  Missouri  may  arrest  the  carrier  for  any  violation 
of  the  liquor  laws  of  the  State  of  Missouri  and  he  nay  be 
prosecuted  therefor. 


II. 


Your  second  question  has  to  do  with  the  right  of  search 
and  selsure,  in  the  event  the  driver  of  a oar  transporting  in- 
toxicating liquor  is  apprehended  and  arrested  in  connection 
with  another  violation  of  law,  a traffic  violation  for  Instance. 

Section  11,  Article  II,  of  the  Missouri  Constitution  has 
the  following  provision! 

"That  the  people  shall  be  secuze  in 
their  persons,  papers,  homes  and 
effects,  from  unreasonable  searches 
and  seizures;  and  no  warrant  to  search 
any  place,  or  seize  any  person  or  thing, 
shall  issue  without  describing  the  place 
to  be  searched,  or  the  person  or  thing 
to  be  seized,  as  nearly  as  may  be;  nor 
without  probable  cause,  supported  by 
oath  or  affirmation  reduced  to  writing." 

From  a reading  of  the  above  section,  it  is  apparent 
that  it  is  the  unreasonable  seai-ch  and  seizure  that  Is  pro- 
hibited by  the  Constitution. 

The  Supreme  Court  of  Missouri  in  the  case  of  State  v. 
Padgett,  289  S.  W.  J64,  had  before  it  a situation  similar  to 


Mr*  Walker  Pierce 


12 


February  23,  1939 


the  queation  you  have  proposed*  The  statement  of  facts  as 
given  by  the  court  in  that  case  is  as  follows  (l.o*  955): 

"The  city  marshal  of  Versailles  stopped 
a car  on  the  streets  of  that  town,  in 
which  the  defendant  and  another  were 
riding,  on  account  of  the  reckless  man- 
ner in  which  they  were  driving*  In  so 
doing  the  marshal  .lumped  upon  the  run- 
ning board,  and,  turning  off  the  switch, 
stopped  the  oar*  While  thus  engaged,  he 
discovered  that  the  defendant  <nd  his 
companion  were  drunk,  and  he  took  them 
into  custody*  As  he  pulled  the  defend- 
ant out  of  the  car,  a bottle  of  whisky 
fell  out  of  his  pocket,  and,  upon  an 
examination  of  the  car,  two  other  bot- 
tles were  fount  beneath  the  seat  where 
the  defendant  had  been  sitting*  One 
of  these  contained  intoxicating  liquor, 
conmonly  called  ‘hootch1  or  ‘moonshine.*" 

At  the  dose  of  the  plaintiff's  testimony,  defendant 
filed  a motion  to  suppress  the  evidence  which  was  over  uled 
by  the  trial  court.  In  holding  that  the  city  marshal  of 
Versailles  had  the  unquestioned  right  to  search  the  car 
under  the  clrcumstanoes  without  a search  warrant  and  to 
seise  the  intoxicating  liquor,  the  oourt  said  (l.c.  956)* 

"Defendant  contends  that  he  was  deprived 
of  his  liberty  without  due  prooess  of 
law,  in  that  he  was  arrested  without  pro- 
oess, and  that  his  automobile  was  examined 
without  a search  warrant.  The  legality  of 
his  arrest  is  to  be  determined  by  the  facts 
and  circumstances  attending  the  same  and 
the  lav  applicable  thereto.  The  place  of 
his  arrest  was  in  the  city  of  Versailles, 
and  the  moving  cause  for  same  was  his 
driving  an  automobile  while  in  an  intoxi- 
cated condition*  We  will  take  Judicial 
notice,  not  only  of  the  corporate  character 
of  municipalities  within  the  state  (State  v. 
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White  (Mo.  Sup.)  263  S.  W.  192) , but 
also  that  the  population  of  Versailles, 
as  shown  by  the  last  federal  census, 
authorises  Its  designation  as  a city 
of  the  fourth  class  (State  v.  MoBrlen, 

265  Mo.  594,  178  S.  W.  489),  and  that 
It  Is  within  the  purview  of  the  statutes 
defining  the  powers  of  officers  of  this 
class  of  cities  (section  7613  and  art.  6 
of  chapter  72,  R.  S.  1919),  A marshal 
In  a city  of  the  fourth  class  Is  a police 
officer,  and,  as  such.  Is  empowered  to 
arrest  any  person  without  a warrant 
violating  any  law  of  the  state  or  olty 
when  committed  in  his  presence.  Section 
8426,  R.S.  1919;  State  v.  Underwood,  75 
Mo.  230. 

“Irrespective  of  the  place  where  committed, 
it  is  declared  to  be  a misdemeanor  for 
any  one  to  operate  a motor  vehicle  while 
in  an  Intoxicated  condition*  Section  7595, 
R.S.  1919,  Of  this  offense  the  defendant 
was  guilty  when  arrested  by  the  marshal. 

His  apprehension  under  this  state  of  facta 
was  authorised,  and  he  has  no  valid  cause 
of  complaint  on  this  account.  In  making 
this  arrest,  it  was  disclosed  that  the  de- 
fendant was  In  the  act  of  transporting 
whisky,  and,  the  evidence  of  his  guilt 
being,  as  the  marshal  determined,  present 
and  apparent  from  the  bottles  of  liquor 
found  beneath  the  seat  of  the  defencant's 
car,  and  the  offense  being  a felony,  his 
detention  to  answer  the  charge  of  the 
latter  after  his  arrest  for  the  misdemeanor 
was  authorised.  The  felony  no  less  than 
the  misdemeanor  was  being  committed  in  the 
presence  of  the  marshal,  and  hence  within 
the  terms  of  the  statute,  the  potential 
ef  'eot  of  which  Is  to  include  within  the 
marshal's  power  arrests  without  process  of 
parties  guilty  of  any  offense  against  the 
state  or  city.  ************ 

"The  marshal  was  not  required  to  procure 
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a search  warrant  to  authorise  him  to 
search  the  defendant's  car.  The 
Supreme  Court  of  the  United  States, 
in  an  exhaustive  opinion  on  searches 
and  selsures  as  applied  to  automobiles 
(Carroll  v.  U.  S.,  267  U.S.  132,  46  S. 

Ct.  280,  69  L.Ed.  643,  39  A.L.R.  790), 
holds  that  search  and  selsure,  without 
a warrant,  of  an  automobile  engaged  in 
the  illegal  transportation  of  intoxi- 
cating liquors,  la  not  a violation  of 
the  Fourth  Amendment  to  the  federal 
Constitution,  provided  such  search  and 
seizure  is  made  upon  probable  cause; 
that  is,  upon  a belief,  well  founded, 
arising  out  of  the  circumstances  known 
to  the  officer  that  the  automobile  con- 
tains contraband  goods  which  by  law  are 
subject  to  search  and  seizure.  Of  like 
tenor  are  the  rulings  of  several  United 
States  District  Courts  and  Courts  of 
Appeals.  U.S.  v.  Fenton  (D.C.)  268  F. 

221;  O'Connor  v.  U.S.  (D.C.)  281  F.  396; 
Elrod  v.  Moss  (C.C.A.)  278  F.  123; 

Lambert  v.  U.S.  (C.C.A.)  282  F.  413. 

I 

"The  faots  in  the  instant  case  are  of 
like  effect  to  those  set  forth  in  the 
Carroll  Case,  and  the  rule  there  invoked 
is  deemed  appropriate  here.  The  reason 
for  the  rule,  as  announced  by  Chief 
Justice  Taft  in  that  opinion,  is  that 
such  delay  would  be  occasioned  in  obtain- 
ing a warrant  as  to  afford  a vehicle  of 
the  character  of  an  automobile  time  to  be 
beyond  the  reach  of  officers  or  to  have 
disposed  of  its  cargo  before  the  writ  could 
be  procured.  This  reasoning  is  in  harmony 
with  a purpose  to  effectively  administer 
the  law  and  punish  offenders,  and  should 
meet  with  our  approval.  We  therefore 
overrule  defendant's  contention  in  this 
behalf . " 
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Consequently,  If  an  officer  should  arrest  a person 
In  charge  of  one  of  such  care  on  a traffic  violation^  it 
being  a misdemeanor,  such  officer  can  without  a search 
warrant  search  the  automobile  following  the  arrest  if  such 
person  were  thereby  found  to  be  engaged  in  the  comraitslon 
of  another  crime  and  particularly  that  of  illegally  trans- 
porting intoxicating  liquor  which  is  in  fact  contraband 
goods,  the  liquor  can  be  seized  and  will  constitute  proper 
evidence. 

The  legislature,  in  enaoting  Section  30-g  of  the 
Liqour  Laws,  Laws  of  Missouri,  1955,  page  279,  declared 
that  any  liquor  being  unlawfully  transported  Is  contra- 
band, and  that  arrests  for  such  violations  can  be  made  with  or 
without  warrant.  The  pertinent  parts  of  said  section  read 
as  follows i 

w*  *************  All  intoxi- 
cating liquor  unlawfully  manufactured, 
stored,  kept,  sold,  transported  or 
otherwise  disposed  of,  and  the  contain- 
ers thereof  and  all  equipment  used  or 
fit  for  use  in  the  manufacture  or  pro- 
duction of  the  same.  Including  all  grain 
or  other  materials  used,  in  the  unlawful 
manufacture  of  intoxicating  liquor,  and 
which  are  found  at  or  about  any  still  or 
outfit  for  the  unlawful  making  or  manu- 
facture of  Intoxicating  liquor,  are  here- 
by declared  contraband,  and  no  right  of 
property  shall  be  or  exist  in  any  person 
or  persons,  firm,  or  corporation  owning, 
furnishing  or  possessing  any  such  pro- 
perty, liquor,  material  or  equipment; 
*•***•***«•*«•****#***•* 
***«****«*«««»*•**«* 
but  It  is  hereby  expressly  made  the  duty 
of  the  sheriffs  and  constables  and  their 
deputies  within  their  respective  counties, 
and  of  marshals,  chiefs  of  police  and 
policemen  In  cities,  towns  and  villages, 
and  of  all  other  officials  whose  duty 
It  is  or  shall  be  to  make  arrests,  to 
diligently  suppress  any  violation  of  this 
Act,  and  to  this  end  such  officers  are 
hereby  authorized  and  directed  to  arrest. 
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with  or  without  a warrant,  any  person 
or  persona  found  violating  any  such 
provisional  *************" 

Furthermore,  under  the  authority  of  the  case  of 
Jackson  v.  City  of  Columbia,  217  S.  W.  869,  rendered 
the  Kansas  City  Court  of  Appeals,  we  are  of  the  oplni 
that  no  action  In  replevin  would  lie  to  recover  such 
liquor  from  the  offloers.  In  that  case  the  officers, 
without  a warrant,  seised  intoxicating  liquor,  arrested 
the  plaintiff  and  charged  him  with  storing  the  same 
illegally.  The  plaintiff  brought  replevin  action  and  the 
court  said  at  l.c.  870-871t 

"The  plaintiff,  while  insisting  that 
he  was  the  exclusive  owner  of  the  goods, 
admitted  he  got  them  for  the  purpose 
and  with  the  Intention  of  selling  them 
in  violation  of  the  law.  This  raises 
an  Interesting  question  whether  or  not 
a court  Is  bound  to  aid  him  in  obtain- 
ing possession  of  such  goods  thereby 
enabling  him  to  violate  the  law,  even 
though  there  be  no  law  in  Missouri 
destroying  property  rights  In  intoxi- 
cating liquors.  Courts  will  not  en- 
force rights  arising  out  of  an  illegal 
contract.  Oscanyan  v.  Arms  Co.,  103 
U.S.  261,  26  L.  Ed.  539 | Haggerty  v.  St. 

Louis  Ice  Co.,  143  Mo.  238,  44  S.  W. 

1114,  40  L.  R.  A.  151,  65  Am.  St.  Rep. 

647;  3mith  v.  Rose,  192  Mo.  App.  580, 

184  S.  W.  910.  Nor  will  they  assist  a 
party  to  regain  what  he  has  parted  with 
for  an  illegal  purpose,  and  the  same 
principle  prevails  where  it  is  attempted 
to  recover  that  which  was  intended  to  be 
sold  in  violation  of  the  law.  Marienthal 
v«  Shafer,  6 Iowa,  223.  In  Blunk  v.  Waugh, 

32  Okl.  616,  122  Pac.  717-  39  L.  R.  A. 

(N.S. ) 1093,  it  was  held  that— 

"•If  the  courts  will  not  open  their  doors 
to  enforce  an  illegal  contract,  we  do  not 
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think  they  should  lend  their  aid  to 
enable  a person  to  unlawfully  engage 
in  the  liquor  traffic. * 

"See,  also,  Kobertson  v.  Porter,  1 
Ga.  App.  223,  67  S.  E.  993;  Howe  v. 
Stewart,  40  Vt.  146;  Crigler  v. 

Shepler,  79  Kan.  834,  101  Pao.  619, 

23  L.  R.  A.  ( N. S. ) 500.  In  most,  if 
not  all,  of  these  cases,  however,  there 
were  statutes  which  either  forbade  re- 
covery or  destroyed  property  rights 
in  the  goods  in  question.  There  is  no 
such  statute  in  Missouri,  and,  on  the 
contrary,  sections  4855  and  4856,  R.  S. 
1909,  provide  that  liquors  being  sold 
illegally  may  be  taken  and  held  until 
the  prosecutions  therefor  are  ended, 
and  the  fines  paid,  and  for  the  selling 
of  such  liquors  to  pay  the  fines  in  case 
they  are  unpaid.  However,  in  a case 
where  the  plaintiff  seeking  to  recover 
liquors  admits  he  got  them  for  the  pur- 
pose of  violating  the  law  and  the  court 
is  convinced  that  the  result  of  turning 
them  over  to  plaintiff  will  enable  him 
to  violate  the  law,  it  is  an  interesting 
question  whether,  in  such  a case,  the 
court  may  not  withhold  its  aid  and  leave 
the  plaintiff  'unsanctified  by  its  favor 
and  unaided  by  its  process,'  even  in  the 
absence  of  a statute  forbidding  recovery 
or  destroying  property  rights  in  the 
goods  sought.  ************" 


CONCLUSION. 

* | 

It  is  our  conclusion,  therefore,  that  if  an  officer 
arrests  the  driver  of  a motor  vehicle  for  the  violation  of 
any  law  governing  the  use  of  motor  vehioles  such  officer 
then  has  the  right  to  search  the  automobile.  If  in  the 
course  of  such  search  the  officer  discovers  evidence  which 
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tends  to  show  that  the  driver  of  the  oar  is  transporting 
Intoxicating  liquors  illegally  and  in  violation  of  lap, 
then  such  officer  is  within  his  rights  in  seising  such 
liquor  and  the  same  may  be  used  as  evidence  against  the 
offender  in  the  oase  in  whioh  he  is  charged  with  the 
violation  of  the  intoxicating  liquor  laws.  In  order  to 
make  such  evidence  competent  it  is  not  necessary,  under 
those  circumstances,  that  the  officer  be  armed  with  a 
sear ah  warrant  at  the  time  the  intoxicating  liquor  was 
seised. 


Respe ctfully  submitted 


TYPE  W.  BURTON 

Assistant  Attorney  General 


J.  F.  ALLEBACH 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


TWBiDA 


TAXATION:  1.  Drainage  Districts  by  Circuit  Court.  Refunding 
under  Sec.  11022  R.  S.  Mo.  1929*  Powers  of  Board 
of  supervisors.  « 


2.  Collector  must  collect  and  pay  over  tax  includ- 
ed in  "drainage  tax  book"  and  in  so  doing  is 
net  liable  on  his  bond.  

April  17,  1939. 


Mr.  Robert  T.  Pogue 

Treasurer  and  Ex-Officio  Collector 

Daviess  County 

Gallatin,  Missouri 


Dear  Mr.  Pogue* 


S' 


/ 


Y.e  desire  to  acknowledge  receipt  of  your  request 
for  an  opinion  on  March  21,  which  reads  as  follows: 


"The  Secretary  of  the  Hope  Drainage 
District,  of  Daviess  County,  Missouri 
(organized  under  Ch.  64,  Art.  1,  R.  S. 
Mo.  1929)  has  annually  certified  to 
this  office  delinquent  drainage  taxes 
levied  under  Sec.  10760.  A consider- 
able part  of  these  taxes  have  been  col- 
lected, but  a large  amount  remains  un- 
paid. These  taxes  were  levied  to  pay 
bonds  Issued  in  1923. 

"In  1934,  the  Reconstruction  finance 
Corporation  made  a loan  to  this  dis- 
trict, with  the  proceeds  of  which  it 
purchased  the  outstanding  bonds  of 
1923  (except  one),  under  an  agreement 
with  the  district  to  exchange  these 
bonds  for  a much  smaller  amount  of 
new  bonds,  pursuant  to  Sec.  11022,  K. 

S.  Mo.  1929.  This  exchange  was  ef- 
fected in  February,  1939,  the  new 
bonds  being  then  delivered  to  R.  F.  C. 
and  the  old  bonds  surrendered  by  it 
and  cancelled.  The  resolution  of  the 
Board  of  Supervisors  of  the  district 
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authorising  the  issuance  of  the  new 
bonds  provided  that  the  collection  of 
taxes  heretofore  levied  for  the  pay- 
ment of  the  original  bonds,  to  and  in- 
cluding the  year  1938,  should  proceed 
as  originally  set  out  and  should  be 
held  for  the  payment  of  the  bonded  in- 
debtedness of  the  district,  including 
the  refunding  bonds  thereby  authorized 
and  the  one  outstanding  bond  of  the 
original  issue* 

"One  of  the  conditions  under  which 
the  R*  F*  C*  loan  was  nade  was  that 
the  District  would  submit  an  equitable 
plan  for  the  collection  of  back  taxes, 
same  to  be  approved  by  the  R.  F.  C* 

The  District  submitted  a plan  calling 
for  collection  on  a 40$  basis 
and  this  was  approved  by  the  R*  F.  C., 
and  has  been  followed  in  collecting 
taxes  for  the  la3t  four  years*  It  Is 
probable  the  R*  F.  C.  will  oppose  any 
further  reduction. 

"I  am  now  advised  by  the  Secretary  of 
this  District  that  on  Bareli  lb,  1939, 
the  Board  of  Supervisors,  by  resolu- 
tion, provided  that  the  delinquent 
taxes  for  1935  and  prior  years  should 
be  collected  on  the  basis  of  10$  of 
the  original  anount,  free  from  any 
penalty  oi  costs,  and  the  taxpayer 
receipted  in  full  upon  payment  on  that 
basiB.  This  action  was  taken  without 
the  kr  wledge  or  consent  of  the  R*  F.  C* 
and  the  Indications  are  that  the  R.  F*- 
C.  will  oppose  it. 

"Does  the  Board  of  Supervisors  have 
the  right  to  make  this  reduction,  and 
If  I collect  taxes  and  give  receipts 
on  that  basis,  will  I be  protected  as 
against  any  action  or  objection  which 
the  R.  F.  C.,  or  other  bondholbrs,  or 
a future  Board  of  Supervisors  of  the 
district,  might  take? 

"I  am  asking  for  your  opinion  and  ad- 
vice in  this  matter  for  my  protection, 
as  collector  of  delinquent  drainage  tax 
in  this  district* 
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"An  early  reply  will  be  appreciated  as 
some  of  the  land  owners  In  the  district 
intend  to  pay  their  drainage  tax  within 
the  next  few  days." 


1. 


Section  11022  R.  S.  Mo.  1929  is,  in  part,  as  follows! 


"The  board  of  supervisors  of  any  drainage 
or  levee  district  heretofore  organized  or 
that  may  be  hereafter  organized  in  any 
circuit  court  or  the  county  court  of  any 
drainage  or  levee  district  heretofore  or- 
ganized or  that  may  be  hereafter  organized 
in  any  county  court  of  this  state,  t—e- 
ther  said  original  district  has  been  re- 
organized in  whole  or  in  part,  or  whether 
said  district  in  whole  or  in  part  has 
elected  to  be  reorganized  under  article  1, 
chapter  64,  R.  jS.  1929,  or  the  board  of 
directors  of  any  district  organized  or 
reorganized  under  article  7,  chapter  64, 

R.  S.  1929,  whenever  in  the  Judgment  of 
such  board  or  court,  as  the  case  may  be, 
it  is  advisable  and  for  the  best  interest 
of  the  landowners  of  any  such  district, 
may,  unless  a majority  of  the  owners  own- 
ing a majority  of  the  acres  of  land  with- 
in said  district  shall,  at  the  hearing 
hereinafter  provided  for,  object  to  said 
proceedings,  from  time  to  time  as  may  be 
necessary,  to  refund  all  or  any  part  of 
its  bond  indebtedness  by  taking  up  and 
exchanging  such  of  its  outstanding  bonds 
as  the  holders  thereof  may  be  willing  to 
surrender,  and  issue  in  lieu  thereof  new 
bonds  of  such  district  payable  at  such 
longer  time,  not  exceeding  forty  years 
from  their  date,  as  such  district  may  de- 
termine and  the  holders  of  the  outstand- 
ing bonds  are  willing  to  accept.  * * * * 
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"Unless  and  •until  refunding  bonds  shall 
have  been  authorized  ana  Issued,  the 
rate  of  tax  or  assessment  or  amount  of 
assessment  applicable  to  the  bonds  to 
be  refunded  shall  not  be  reduced*  * * * 
It  shall  be  the  duty  of  the  district 
issuing  such  refunding  bonds~To  ;.  ake 
proper  provisions  for  tHelr"  'payment'  in 
like  manner  as  is  required  in'  the  case 
of  the  Issuance  of  or  1 TneI~SoncTa  by  the 
act  under  which  sucn  district  ls''or 
shall  be  incorporated,  and  the  hoT3er 
of  sucli refunding  Uonds~aTiaTI~~have  the 
same  rights  as  are  'given  the  holders  of 
bonds  under  the  act  or  acts  under  which 
such  districts  are  respectively  incor- 
porated* # * " (Underscoring  ours) 


Section  11023  H.  S*  Mo.  1929,  is  as  follows* 


"All  drainage  and  levee  districts  here- 
tofore or  that  may  be  hereafter  or- 
ganized. under  any  law  of  this  state  are 
hereby  authorized  and  empowered  to  do 
each  arid  every  act  necessary  to  oe  by 
them  performed  In  order  to  comply  with 
or  avail  themselves  of  the  provisions 
of  any  legislation  now  ezracted  or  that 
may  be  hereafter  enacted  by  the  Congress 
of  the  United  States  of  America,  having 
for  its  purpose  the  refunding  or  extend- 
ing the  time  of  payment  of  tire  bonded 
Indebtedness  of  any  drainage  or  levee 
distr- ct  or  otherwise  lightening  the 
present  burdens  of  taxation  resting  on 
the  lands  and  property  In  such  districts •" 


Section  10760  Article  1,  Chapter  64  R.  S*  Ho.  1929,  is  as 
follows* 


"The  said  board  of  supervisors  shall 
each  year  thereafter  determine,  order 
and  levy  the  amount  of  the  annual  in- 
stallment of  the  total  taxes  levied 
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under  the  preceding  section,  which  shall 
become  due  and  be  collected  during  said 
year  at  the  same  time  that  state  and 
county  taxes  are  due  and  collected,  which 
•aid  annual  installment  and  levy  shall  be 
evidenced  and  certified  by  the  said  board 
not  later  than  September  1st  of  each  year 
to  the  collector  of  revenue  of  each  county 
in  which  lands  and  other  property  of  said 
district  are  situate.  The  certificate  of 
•aid  installment  tax  shall  be  in  substan- 
tially the  following  form*” 


In  construing  the  Refunding  Act  of  1929,  as  to  the  manner  of 
payment  of  bonded  Indebtedness,  under  the  County  Court  Drainage 
Act,  the  Supreme  Court,  in  State  ex  rel.  Drainage  District  v. 
Thompson,  328  Mo.  728,  737,  saysi 


*We  have  what  may  be  called  the  County 
Court  Act  under  which  a county  court 
may  incorporate  drainage  districts.  We 
also  have  what  maj  be  called  the  Circuit 
Court  Act  by  which  a circuit  court  i« 
authorized  to  incorporate  drainage  dis- 
tricts. The  Refunding  Act  does  not  say 
that  provision  for  the  payment  of  refund- 
ing bonds  shall  be  made  in  the  manner  as 
was  provided  by  the  act  under  which  such 
district  was  organized.  If  that  had  been 
the  Intention  of  the  Legislature  it  would 
not  have  used  the  language  it  did  use. 

The  statute  uses  the  word  •Is*  the  pre- 
sent tense  of  the  verb,  which  means  ‘now*. 
The  statute  says  that  the  district  shall 
make  proper  provision  for  the  payment  of 
the  bonds  in  like  manner  as  Is  required 
by  the  act  under  which  sucH  cOTstrlct  is 
Incorporated.  The  district  in  question 
is  incorporated  under  the  County  Court 
Act.  The  Refunding  Act  when  properly 
construed  and  applied  to  the  facts  in 
this  case  made  it  the  duty  of  the  county 
court,  at  the  time  It  Issued  the  refund- 
ing bonds,  to  make  proper  provision  for 
their  payment  in  like  manner  as  is  now 
provided  by  the  County  Court  Act  under 
which  the  district  is  Incorporated.  The 
county  court  did  that  and  we  approve  Its 
action  in  so  doing •" 


'.f: 
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The  court  further  held  that  the  act  did  not  violate  the  equal 
protection  clause  of  the  Federal  Constitution  nor  the  uniformity 
clause  of  the  State  Constitution. 

This  Refunding  Act,  delegating  authority  to  statutory  offi- 
cers, applies  to  drainage  districts  organised  under  the  county 
court  and  those  organised  under  the  Circuit  Court. 

As  to  the  payment  of  benefit  assessments,  the  parties  respon- 
sible therefor  and  the  manner  of  payment  thereof,  the  same  rule 
applies  with  reference  to  County  Court  proceedings  and  those  had 
in  Circuit  Court*  Such  was  the  holding  of  the  court  in  Drainage 
District  vs.  Trail  Creek  Township,  317  Mo.  935,  948,  which  is  as 
follows  t 


"In  Platte  River  Drainage  District  v. 

Andrew  County,  278  S.  W.  387,  388,  the 
plaintiff  drainage  district  (as  In  the 
Instant  case)  was  organized,  and  the 
benefit  assessments  were  levied, under 
the  Circuit  Court  Drainage  Law  (Secs. 

4578  et  seq.,  R.  S.  1919).  In  that 
case,  we  expressed  our  satisfaction 
with  the  conclusions  and  principles  of 
law  announced  in  the  Bates  County  case, 
supra,  and  ruled  that  Andrew  County 
was  liable  for  the  payment,  out  of  its 
general  treasury,  of  the  benefit  assess- 
ments levied  against  the  public  roads 
and  highway*  situate  within  that  county. 

We  therein  said,  again  speaking  through 
Graves,  J. , who  was  the  author  of  the 
opinion  in  the  Bates  County  case:  *The 
Bates  County  case  had  reference  to  a county 
court  proceeding,  but  we  are  impressed 
with  the  view  that,  owing  to  the  amend- 
ments, and  the  language  used  In  the  Cir- 
cuit Court  law,  the  same  rule  should  pre- 
vail. The  property  of  a county  Is  bene- 
fited in  each  instance.  Benefits  should 
be  ^ald  for  by  the  party  whose  duty  it 
Ts  to  keep  up  the  public  improvement, 
drainage  districts  help'  all  roads  within 
their  territory,  as  a rule.  Such  bene- 
fits are  public,  and  not  private.  Under 
the  Circuit  Court  Act,  railroad  property. 
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which  is  a public  highway,  is  obligated 
to  pay  its  part  of  a public  improvement. 
We  can  see  no  difference  between  it  and 
a vublic  highway  which  is  under  the  con- 
trol of  the  county." 


Section  11023,  supra,  gave  to  the  proper  authorities,  of  the 
drainage  district,  the  right  to  contract  with  the  R.  P.  C.  to 
avail  Itself 

" « « « of  the  provisions  of  any  legis- 
lation now  enacted  or  that  may  be  here- 
after enacted  by  the  Congress  of  the 
United  States  of  America  having  for  its 
purpose  the  refunding  or  extending  the 
time  of  payment  of  the  bonded  indebted- 
ness of  any  drainage  or  levee  district 
# * * ". 


which  grant  of  authority  created  the  duty  to  carry  out  the  terms 
of  such  contract  in  meeting  such  obligations. 

The  law  provid  Ing  that  the  board  of  Supervisors  should  levy  an 
annual  installment  tax  to  pay  the  bonded  indebtedness  and  the  refund 
ing  act  in  Section  11022,  supra,  providing  that 


" * * * It  shall  be  the  duty  of  the 
drainage  district  issuing  such  refund- 
ing *onds  to  make  proper  provisions 
for  their  payment  in  like  manlier  as 
is  required  in  the  case  of  the 
Issuance  of  original  bonds  by  the  Act 
under  which  such  District  is  or  shall 
bo  incorporated,  and  the  holder  of 
such  refunding  bonds  shall  have  the 
same  rights,  etc." 


should  be  followed  by  the  board.  But  Section  11023  providing  that 
such  boards  may  act  in  accord  with  action  of  Congress  and  therefore 
contract  with  governmental  agencies  in  refunding  bonded  indebted- 
ness did  not  provide  for  a method  of  payment  or  collection  of  such 
indebtedne s s . 
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CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department  that  if, 
under  the  terms  of  the  contract,  the  proper  officials  of  the  drain- 
age district  agreed  to  levy  and  collect  40 % of  the  annual  install- 
ment tax  theretofore  levied  and  collected  to  pay  the  refunded  in- 
debtedness, such  drainage  district  has  no  legal  right,  without  the 
consent  of  the  R.  F.  C.,  to  reduce  such  levy  and  collection. 


II. 


Section  10760  Article  1,  Chapter  64,.  supra,  in  providing  that 
the  Board  of  Supervisors  of  a Drainage  District  organized  by  the 
Circuit  Court  shall  levy  an  annual  installment  of  tax  and  make  a certi- 
ficate thereof,  further  provides  that  the  same  "shall  be  prepared 
in  the  form  of  a well  bound  book,  which  shall  be  endorsed  and 
named  Drali%;e  tax  book"  of  the  proper  drainage  district. 

Section  10761  R.  S.  Mo.  1929,  providing  that  the  collector 
snail  collect  the  drainage  taxes  and  delinquent  drainage  taxes, 
also  provides  for  the  bond  of  the  collector,  as  follows* 


"It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  county  in  wnich  lands 
or  other  property  of  any  drainage  dis- 
trict organized  under  tnis  article  are 
situate  to  receive  the  ‘drainage  tax  book* 
each  year,  and  he  is  hereby  empowered  and 
it  shall  be  his  duty  to  promptly  and 
faithfully  collect  the  tax  therein  set 
out  and  to  exercise  all  due  diligence  in 
so  doing.  He  is  further  directed  and  or- 
dered to  demand  and  collect  sucn  taxes 
at  the  same  time  that  he  demands  and 
collects  state  and  county  taxes  due  on 
the  same  lands  and  other  properties.  * # * 
Before  receiving  the  aforesaid  ‘drainage 
tax  book1  the  collector  of  each  county 
in  which  lands  or  other  property  of  the 
drainage  district  are  located  shall 
execute  to  the  board  of  supervisors  of 
the  district  a bond  with  at  least  two 
good  and  sufficient  sureties  in  a sum 
that  is  equal  to  the  probable  amount  of 
any  annual  Installment  of  said  tax  to  be 
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collected  by  him  during  any  one  year, 
conditioned  that  said  collector  ehall 
pay  over  and  account  for  all  taxes  so 
collected  by  him  according  to  law. 

St  id  bond  after  approval  by  said 
boerd  of  supervisors  shall  be  deposit- 
ed with  the  secretary  of  the  board  of 
supervisors,  who  shall  be  custodian 
thereof  and  who  shall  produce  same 
for  inspection  and  use  as  evidence 
whenever  and  wnerever  lawfully  requested 
to  do."  (Underscoring  ours) 


Section  10763  is,  in  part,  as  follows t 


"If  any  county  collector  of  the  re- 
venues refuses,  fails  or  neglects  to 
make  prompt  payment  of  the  tax  or  any 
part  thereof  collected  under  this 
article  to  the  aforesaid  secretary , 
then  'h'e  shall  pay  a penalty  of  ten 
per  cent  on  the  amount  of  his  delin- 
quency; * * * " 


Under  said  Section  10761,  supra,  the  collector  is  to  "promptly 
and  faithfully  collect  the  tax  therein  set  out"  in  the  "drainage 
tax  book"  and  before  receiving  such  book  iie  shall  make  bond  that 
he  "shall  pay  over  and  account  for  all  taxes  so  collected  by  hire 
according  to  law".  Under  Section  10763,  supra,  failure  of  the  col- 
lector to  pay  over  the  tax  "collected  under  this  article"  make  him 
liable  for  a penalty. 

The  above  sectiora  provide  the  only  authority  of  a collector 
to  collect  annual  installment  of  tax  levied  and  certified  by  a 
Board  of  Supervisors  of  a drainage  district  organized  by  the  Cir- 
cuit Court.  Therefore,  it  is  the  duty  of  the  collector  to  collect 
the  tax  as  appearing  in  the  "drainage  tax  book" "promptly  and  faith- 
fully" and  in  so  doing,  and  subsequently  paying  over  the  tax  so 
collected,  he  can  not  be  held  liable. 


CONCiiUSlON 


Therefore,  it  is  the  opinion  of  this  department  that  a county 
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collector  should  promptly  and  faithfully  collect  and  pay  over  the 
tax  Bhown  to  be  due  by  the  "drainage  tax  book"  of  a drainage  dis- 
trict tinder  Circuit  Court  organization  and,  in  bo  doing,  1b  not 
liable  on  his  bond. 


Respectfully  submitted. 


S.  V.  M25DUHG 

Assistant  Attorney  deneral 


APPROVED: 


nr™ 

(Acting)  Attorne;y-L  r neral 


SVMlLB 


GUARDIANS: 

CURATORS: 

REAL  ESTATE  OF  Y/ARDS: 
MANAGING  OF: 


A guardian  of  an  insane  ward  may  convey 
mineral  rights  of  ward's  real  estate 
but  should  follow  the  statutes  relating 
to  conveyance  of  real  estate  for  his 
procedure. 


May  24,  1939 


V? 

a 


Mr.  John  W.  Porter 
Clrouit  Clerk  and  Recorder 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  based  on  the  following  letters 

"I  am  writing  to  you  for  an  opinion 
as  to  whether  or  not  the  Probate 
Court  has  the  right  to  approve  the 
sale  by  Guardian  of  an  insane  ward 
of  oil  and  gas  lease  or  an  Interest 
in  the  royalty  rights  of  the  ward. 

As  royalties  are  conveyed  by  mineral 
deeds,  would  there  be  any  more 
restriction  on  the  Court  approving 
a mineral  deed  than  exists  when  the 
Court  approves  the  sale  of  land  for 
a guardian,  which  of  course  oonveya 
all  mineral  rights?" 

Under  the  statutes,  after  a guardian  has  sold  real 
estate  of  his  ward,  he  is  required  to  make  a report  to  the 
probate  oourt  and  obtain  approval  of  that  court  before  such 
sale  is  final  and  binding  on  the  ward's  estate.  Seotlon 
407.  R.  S.  Missouri  1929.  sets  out  this  requirement.  It 
is  as  follows t 

"Whenever  any  guardian  or  curator 
shall  sell  any  real  estate  belong- 
ing to  his  ward,  under  an  order  of 
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court,  ha  shall  report  such  sale  to 
the  court  ordering  the  sale.  In  the 
same  manner  as  executors  and  adminis- 
trators are  then  required  hy  lav  to 
report  sales  of  real  estate  made  hy 
them  for  the  payment  of  debts)  and 
such  sale,  if  approved  by  said  court 
shall  be  valid  to  all  intents  and 
purposes t Provided,  however,  that 
no  such  sale  shall  be  approved  by 
the  oourt  unless  the  property  sold 
for  not  less  than  three-fourths  of 
the  appraised  value  thereof.  If 
the  oourt  refuse  to  approve  the 
report,  the  order  of  sale  may  there- 
upon be  renewed,  and  the  same  pro- 
ceeding shall  be  had  as  upon  the 
original  order t Provided  further, 
that  within  ten  days  after  any  sale 
made  by  a guardian  or  curator  of 
minors  in  this  state,  such  guardian 
or  curator  shall  make  a full  report 
of  his  proceedings,  with  a certifi- 
cate of  appraisement  and  a copy  of 
the  advertisement,  if  such  sale  is 
made  at  public  sale,  which  report 
shall  be  verified  by  affidavit  stat- 
ing that  he  did  not,  direotly  or 
indirectly  purchase  said  real  estate 
or  any  part  thereof,  or  any  interest 
therein  and  that  he  is  not  interested 
in  the  property  sold  exoept  as  stated 
in  said  report*  Provided  further, 
that  such  report  of  sale  shall  be  and 
remain  on  file  ten  days  before  being 
acted  upon  by  the  oourt." 

A guardian  is  authorized  to  sell  his  ward's  real 
estate  under  Section  402,  R.  3.  Missouri  1929,  which  is  as 
follows i 

"The  probate  oourt  shall  order  the 
proper  eduoation,  support  and  mainte- 
nance of  minors,  according  to  their 
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means,  and  for  suoh  purposes  may, 
from  time  to  time,  make  the  neoesaary 
appropriations  of  the  money  or  the 
personal  estate  or  income  of  such 
minor  not  otherwise  provided  to  he 
used)  and  when  the  money.  Income  or 
personal  estate  of  suoh  minor  shall 
be  insufficient  or  not  applloable  to 
suoh  objects,  purpose  or  purposes, 
the  court  may  order  the  lease  or 
sale  of  the  real  estate  of  suoh  minor, 
or  so  much  thereof  as  may  be  requisite, 
or  that  said  real  estate  be  mortgaged, 
to  raise  the  funds  necessary  to  main- 
tain, support  and  educate  suoh  minor, 
or  to  raise  the  funds  neoessary  to 
pay  off  any  ire-existing  debts,  for 
which  the  estate  of  suoh  minor  Is 
legally  liable." 

And  under  Section  410,  R.  S.  Missouri  1929,  he  may  soil 

or  lease  his  ward's  real  estate. 

On  the  question  of  the  authority  of  the  guardian 
to  lease  his  ward's  real  estate,  the  court,  in  dlscussln 
a lease  of  a ward's  real  estate  which  was  made  by  the 
guardian  for  a short  term  In  the  ease  of  Richardson, 
by  Guardian,  v.  Richardson  at  al.,  49  Mo.  29,  l.o.  34, 
said} 

"He  had  no  authority,  without  Judicial 
sanction,  to  sell  his  ward's  real 
estate,  but  he  might  lease  it.  « * * " 

While  the  foregoing  rule  as  to  the  necessity  of 
obtaining  an  order  of  court  to  lease  the  ward's  estate 
might  apply  to  a lease  for  a short  period  of  time,  we 
do  not  think  it  would  apply  to  a mineral  lease  which 
generally  extends  over  a period  of  years.  It  seems 
from  our  statutes  relating  to  estates  of  minors  and 
insane  persona  that  the  lawmakers  have  intended  to 
extend  the  arm  of  protection  over  suoh  persons  and  we 
think  these  statutes  should  be  construed  in  favor  of 


Mr.  John  W.  Porter 


May  24,  1939 


- 4 - 


such  persona  when  It  can  be  done. 

The  lease  of  the  mineral  rights  to  real  estate 
affects  the  title  to  such  property,  and  this  Is  another 
reason  why  the  general  statutes  applicable  to  sales  of 
real  estate  of  minors  and  guardians  should  apply.  The 
Richardson  case,  supra,  also  holds  that  the  guardian 
oannot  sell  the  real  estate  of  his  ward  without  an  order 
of  court.  This  order  of  court  takes  with  it  the  report 
of  the  sale  and  the  approval  by  the  oourt,  and  such  sale 
can  only  be  made  when  It  is  authorised  by  said  Sections 
402  and  410. 


CONCLUSION. 

Prom  the  foregoing  It  is  the  opinion  of  this  de- 
partment that  a guardian  may  convey,  by  a lease,  the 
mineral  rights  of  his  ward’s  estate  under  the  conditions 
named  in  the  foregoing  statutes.  The  probate  oourt, 
having  Jurisdiction  over  the  ward,  should  approve  such 
lease  in  the  same  manner  that  a sale  of  the  real  estate 
of  the  ward  is  approved  by  the  court. 

This  department  is  further  of  the  opinion  that 
there  would  be  no  more  restriction  on  the  court  in  approv- 
ing a lease  conveying  mineral  rights  than  exists  when  the 
oourt  approves  the  outright  sale  of  the  real  estate  by 
the  guardian. 


Respectfully  submitted 


fYKii  BURTON 

Assistant  Attorney  General 


APPROVED: 


wry.’WjRtit 

(Acting)  Attorney  General 
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LIQUOR  ) A person  paying  only  sales  taxes 

TAXPAYERS  ) and  no  other  taxes  is  not  eligible 
for  a liquor  license. 
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Hon.  fcallcer  Pierce 
Supervisor  of  Liquor  Control 
Jefferson  City,  Mssourl 


Leer  ^ii*» 


Y.e  neve  received  your  letter  of  May 
lath,  1939,  which  reads  as  follows: 


"7; ill  you  please  advise  me  w^at 
constitutes  a taxpayer  as  the  word 
is  used  in  Section  27  of  the  Liquor 
Control  Act. 

"Will  you  advise  me  particularly 
as  to  whether  or  not  a person  who  pays 
sales  tax  comes  within  the  meaning  of 
the  word  as  used  in  the  above  section." 


The  pertinent  part  of  Section  27  of  the 
Liquor  Control  Act,  Laws  of  Missouri,  1937, 
page  533,  reads  as  follows: 


"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is 
good  moral  character  and  a oualifled 
legal  voter  and  a taxpaying  citizen 
of  the  county,  town,  city  or  village, 
»*««»«*  * * # * " 
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A person  therefore  must  be  a "taxpaying 
citizen  of  the  county,  town,  city  or  village"  in 
w.ich  he  seeks  a liquor  license  in  order  to  be 
eligible.  The  question  then  is  whether  a person 
who  pays  only  a sales  tax  and  who  does  not  pay 
taxes  to  the  county,  town,  city  or  village  can 
qualify. 


We  do  not  find  that  the  Missouri  courts 
have  ever  passed  on  this  question  or  one  similar. 
However,  other  courts  have  been  called  upon  to 
construe  similar  statutes.  In  the  case  of  Hicks 
v.  Krigbaum,  108  Pac.  482,  the  Supreme  Court  of 
Arizona  had  before  it  for  construction  the  phrase 
"taxpayers  of  the  district".  In  holding  that  un- 
der the  terms  of  this  statute  that  it  was  the 
legislative  intent  that  only  those  taxpayers 
who  paid  taxes  upon  property  within  the  particu- 
lar district  were  intended,  the  court  said:  (l.c. 
485) 


"Fcrthe  reasons  already  stated,  the 
expression  'taxpayers  of  the  district' 
in  paragraph  2182  is  not  ambiguous  and 
uncertain  in  that  it  does  not  appear 
whether  it  includes  only  residents  of 
the  district  or  whether  it  includes 
nonresidents  who  are  taxpayers  of  the 
district,  Ah6re  remains  the  suggestion 
that,  even  so  Interpreted,  it  is  am- 
biguous in  that  it  may  mean  a taxpayer 
residing  in  the  district  who  pays  taxes 
upon  property  within  the  district,  or 
one  who  pays  upon  property  without  the 
district.  We  are  of  the  opinion,  in 
view  of  the  provisions  of  paragraph  2186, 


Hon,  *alker  Pierce 


May  26,  1938 


Page  Three 


providing  that  the  money  for  the 
redemption  of  said  bonds  and  the 
payment  of  Interest  thereon  shall 
be  raised  by  taxation  upon  the 
taxable  property  In s aid  district, 
that  both  the  legislative  Intent 
and  a reasonable  construction  re- 
quire us  to  read  the  phrase  to  mean 
those  who  pay  taxes  upon  property 
within  the  school  district# n 


In  the  case  of  City  of  Pocatello  v,  Murray, 
130  Pac,  383,  the  Supreme  Court  of  Idaho  had  be- 
fore It  a statute  which  provided  that  certain 
commissioners  In  order  to  be  eligible  had  to  be 
"taxpayers  of  such  town  or  city".  The  principal 
point  at  issue  was  whether  one  of  the  commissioners 
owned  and  paid  taxes  or  was  liable  for  the  payment 
of  taxes  on  property  located  within  the  city.  The 
court  found  that  the  commissioner  did  in  fact  own 
property  within  the  city  and  was  therefore  eligible. 
The  court  held,  however,  that  the  term  "taxpa;,  "v  ->f 
such  town  or  city"  means  one  who  owns  property 
within  the  municipality  and  who  pays  a tax,  or 
is  subject  to  or  liable  for  the  payment  of  a 
tax  on  such  property.  The  court  then  saldi  (l.c. 
387). 


"From  these  facts  it  necessarily  fol- 
lows that  eaoh  of  said  parties  was  a 
'taxpayer*  within  the  meaning  of  the 
statute  in  controversy  in  this  case, 
♦A  taxpayer'  is  one  who  owns  property 
within  the  municipality,  and  who  pays 
a tax  or  is  subject  to  and  liable  for 
a tax," 
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It  follows  then  that  the  term  "taxpaving 
citizen  of  the  county,  town,  city  or  village" 
means  that  each  liquor  licensee  must  own  property 
within  the  county,  town,  city  or  village  In  which 
he  seeks  a license  to  do  business  and  he  must  be 
a taxpayer  to  such  county,  city,  town  or  village. 

There  is  no  statute  which  authorizes  a 
county,  town,  city  or  village  to  levy  a sales 
tax.  The  sales  tax  now  in  force  provides  that 
such  tax  shall  be  paid  to  the  state  auditor. 

Section  8,  of  the  Sales  Tax  Act,  Laws 
of  Missouri,  1937,  page  559,  provides  that  the 
revenues  derived  from  the  sales  tax  shall  be  de- 
posited to  the  credit  of  the  ordinary  revenue  fund 
This  section  reads  as  follows: 


"All  revenue  collected  or  received  by 
the  State  Auditor  from  the  taxes  im- 
posed by  this  Act  shall  be  deposited  in 
the  State  Treasury  weekly  to  the  credit 
of  the  ordinary  revenue  fund." 


Section  31,  of  the  Sales  Tax  Act,  Laws 
of  Missouri,  1937,  page  565  reads  in  part  as  fol- 
lows: 


"Any  tax  due  and  unpaid  under  the  pro- 
visions of  this  Act  shall  constitute 
a debt  due  the  State  and  in  any  case  of 
failure  to  pay  the  tax,  or  any  portion 
thereof,  or  any  penalty  or  Interest 
provided  for  in  this  Act,  when  due, 
the  Editor  in  the  name  of  the  State 
may  recover  the  amount  of  such  tax, 
penalty  and  Interest  by  an  action  at 
law  or  other  appropriate  Judlolal  pro- 
ceedings." 


« * « 
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Section  31  states  that  the  sales  tax  is 
a "debt  to  the  state "•  Therefore  it  cannot  be 
a debt  to  the  county,  town,  city  or  village  or  a 
tax  due  and  owing  to  it* 

In  your  letter  you  also  asked  us  to  advise 
you  "what  constitutes  a taxpayer  as  the  word  is 
used  in  section  27  of  t > Liquor  Control  Act." 

In  this  connection  we  are  enclosing  a copy  of  an 
opinion  rendered  by  this  office  to  the  Hon*  Charles 
D.  brandon,  Prosecuting  Attorney  of  Laviess  County, 
Missouri,  dated  May  5th,  1938,  in  which  this  question 
in  connection  with  Section  27  is  treated  generally. 


CONCLUSION 


Section  27  of  the  Liquor  Control  Act 
provides  that  no  person  shall  be  granted  a liquor 
license  unless  such  person  is  a "taxpaying  citizen 
of  the  county,  town,  city  or  village."  This  means 
that  each  person  seeking  a liquor  license  must 
have  paid  a tax,  or  at  least  be  liable  for  the 
payment  of  a tax  to  the  county,  town,  city  or 
village.  Since  the  Missouri  Seles  Tax  is  a tax 
payable  to  the  state  and  to  the  state  alone,  and 
not  to  any  county,  town,  city  or  village.  It 
follows  that  a person  who  pays  only  sales  taxes 
and  pays  no  taxes  whatsoever  to  the  county,  town, 
city  or  village  in  which  he  seeks  a liquor  license 
is  not  eligible  under  the  law  for  & license  to  en- 
gage in  the  liquor  business  in  the  State  of  Mis- 
souri* 


APPROVED:  Respectfully  submitted 

J.  F.  ALLFBACH 

W.  J.  BURKE  Assistant  Attorney  General 

(Acting)  Attorney  General 
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The  managing  officer  of  a corporation 
which  desires  to  obtain  a license  to 
sell  intoxicating  liquor  is  not  required 
to  be  a resident  and  taxpaying  citizen 
of  a town  or  village  in  which  he  proposes 
to  sell  intoxicating  liquor. 


LIQUOR  CONTROL: 
LICENSING  OF  A 
CORPORATION: 


June  24.  1939 


Honorable  Walker  Pierce,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City.  Missouri 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submitted  the  following  questions 

"The  Crown  Drug  Company,  Atlantic 
& Pacific  Company,  Kroger  Grocery 
Stores  and  Katz  Drug  Company  operate 
plaoea  of  business  in  the  state  in 
counties  and  towns  other  than  the 
county  and  town  in  which  their 
principal  o flee  is  located.  It 
is  my  contention  that  this  section 
requires  the  application  to  be  made 
by  the  manager  of  the  local  store 
even  though  he  could  hardly  qualify 
as  the  managing  oxTioer. 


"I  am  inclined  to  this  view  for  the 
reason  that  I think  the  legislature 
Intended  that  the  city  council  should 
have  a ri^ht  to  pass  upon  the  quali- 
fications of  an  applicant  whom  they 
knew  and  who  had  lived  in  their  city 
for  the  proper  length  of  time." 

The  section  of  the  liquor  law  which  is  applicable 
to  your  question  is  found  at  Section  27,  page  533,  Laws 
of  Missouri,  1937,  which  provides  in  part  as  follows: 


"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  of 
good  moral  character  and  a qualified 


I 
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legal  voter  and  a taxpaying  citixen 
of  the  county,  town,  city  or  village, 
nor  shall  any  corporation  be  granted 
a license  hereunder  unless  the  manag- 
ing officer  of  such  corporation  is 
of  good  moral  character  and  a quali- 
fied legal  voter  and  taxpaying  oltisen 
of  the  county,  town,  city  or  village) 
******************" 

The  qualifications  set  out  In  the  foregoing  sec- 
tion seem  to  apply  to  all  persons  or  corporations  who 
desire  to  sell  Intoxicating  liquor  In  this  state. 

The  only  question  Involved  In  your  request  is 
whether  or  not  the  managing  officer  who  applies  for  the 
license  to  sell  liquor  for  the  corporation  must  be  a 
resident  of  the  county,  olty,  town  or  village  in  which 
he  proposes  to  sell  Intoxicating  liquor. 

Section  27  aforesaid  is  somewhat  ambiguous  and 
uncertain  on  this  question.  It  provides  that  the  cor- 
poration may  obtain  the  license  through  its  managing 
officer  who  must  be  of  good  moral  character  and  a 
qualified  legal  voter  and  taxpaying  oltisen  of  the 
county,  olty,  town  or  village.  This  section  is  silent 
on  the  question  of  whether  or  not  he  must  possess  these 
qualifications  in  the  locality  in  which  the  corporation 
proposes  to  sell  the  liquor  or  In  the  locality  in  which 
he  resides.  This  section  could  easily  be  oonstrued  to 
mean  that  he  must  possess  these  qualifications  at  the 
place  which  the  corporation  proposes  to  sell  the  in- 
toxicating liquor.  However,  on  this  particular  question 
there  are  other  things  to  be  taken  into  consideration. 

There  is  no  doubt  but  that  the  managing  officer 
is  the  one  who' is  required  to  make  the  application. 

It  is  a well  known  fact  that  the  various  chain  stores 
throughout  the  state  do  not  have  a managing  officer 
in  every  locality  in  which  they  have  a store.  From  a 
reading  of  the  lntoxloatlng  liquor  act  there  is  no  doubt 
that  the  lawmakers  have  intended  to  grant  the  same 
privilege  to  corporations  to  sell  intoxicating  liquor 
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as  they  have  granted  to  individuals. 

While  the  law  provides  that  the  managing  officer 
is  the  person  who  shall  make  the  application  for  the 
license,  yet  it  is  the  corporation  to  whom  the  license 
is  granted  and  it  is  the  corporation  to  which  the  state 
is  looking  for  the  faithful  performance  of  the  duties 
of  the  licensee.  In  case  a suit  is  brought  on  the  bond 
the  corporation  is  the  one  to  whom  the  state  is  looking 
for  the  violation  of  the  provisions  of  the  bond.  By 
placing  the  requirement  on  a corporation  that  the  manag- 
ing officer  should  reside  in  the  locality  in  w ich  the 
intoxicating  liquor  is  expected  to  be  sold  would  be 
Imposing  an  impractical  and  almost  impossible  duty  on 
such  applicants. 

On  the  question  of  construing  statutes  under 
circumstances  similar  to  those  involved  in  tills  case 
we  think  in  State  ex  rel.  Gass  v.  Gordon,  181  S.  W. 

1016,  the  court  has  well  stated  the  rules 

"Statutes  should  receive  a sensible 
construction  such  as  will  affect  the 
Legislative  intention,  and  if  possible 
so  as  to  avoid  an  unjust  or  an  absurd 
conclusion. " 

And  in  Hawkins  v.  Smith,  147  S.  W.  1042,  the  rule 
is  stated! 

"Where  possible,  a statute  will  not 
be  construed  so  as  to  lead  to  evil, 
oppressive  or  absurd  oonsequenoes 
or  to  self-contradiction." 

To  place  the  construction  on  this  statute  that 
the  managing  o fleer  must  reside  in  the  locality  in 
which  the  corporation  proposes  to  sell  intoxicating  liquor 
would  be  in  violation  of  the  rule  of  statutory  con- 
struction as  stated  in  the  Gass  and  Smith  oases,  supra* 
because  it  would  place  a duty  upon  the  corporations  wlklah 
they  are  unable  to  perform  even  though  the  clear  intention 
of  the  statute  is  that  they  may  be  permitted  to  sell  in- 
toxicating liquor.  Such  a construction  would  be  injurious 
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absurd  and  oppressive  on  the  applicants.  In  Bowers 
v.  Missouri  Mutual  Association,  62  S.  W.  (2d)  1058, 
another  rule  is  stated  which  is  applicable  herei 

"In  arriving  at  Legislative  intent, 
doubtful  words  of  the  Statute  may 
be  enlarged  or  rsetri oted  in  mean- 
ing  to  perform  to  law-makers’  intent 
when  manifested  by  aid  of  sound 
principles  of  interpretation,* 

And  in  State  v,  Irvine,  72  S,  W.  (2d)  96,  another 
rule  is  announced  which  Is  very  appropriate  heret 

"Statutes  will  not  be  so  construed 
as  to  require  impossibility  or  lead 
to  absurd  results  if  susceptible 
of  reasonable  Interpretation." 

Applying  the  two  foregoing  miles  to  the  question 
here  this  statute  is  doubtful  on  the  question  of  where 
the  managing  officer  should  reside.  By  applying  the 
rule  of  giving  the  construction  to  the  statute  which  will 
not  Impose  an  impossibility  on  the  applicant  for  the 
license  in  this  case  and  keeping  within  the  general  intent 
and  purpose  of  the  act,  then  it  seems  that  Section  27, 
supra,  could  be  construed  to  mean  that  the  managing  officer 
must  be  of  good  moral  character  and  a qualified  legal  voter 
and  taxpaying  citizen  of  the  town,  county,  city  or  village 
in  which  he  resides  in  the  state  of  Missouri,  It  does  not 
mean  that  he  must  possess  these  qualifications  in  the 
locality  in  which  the  corporation  proposes  to  sell  Intoxi- 
cating l'quor. 


CONCLUSION. 


Prom  the  foregoing  it  Is  the  opinion  of  this  depart- 
ment that  a corporation,  through  its  managing  officer,  may 
obtain  a license  to  sell  intoxicating  liquor  in  any  city, 
town  or  village  in  the  state  providing  such  officer  possess*; 
the  qualifications  set  out  in  Section  27  of  the  Intoxicating 
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Liquor  Act  In  the  town,  city  or  village  in  which  he 
resides. 

We  are  further  of  the  opinion  that  such  managing 
officer  ia  not  required  to  be  a qualified  voter  and  taxpay- 
ing oitisen  of  the  county,  town,  olty  or  village  in  which 
the  corporation  proposes  to  sell  intoxicating  liquor. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


J.  ±.  ' VA^tO  ; 

(Acting)  Attorney  General 
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INTOXICATING  LIQUOR:  Officers,  agents,  servants  and 

CORPORATIONS  CRIMINALLY  employes  participating  in  violations 

LIABLE  FOR  VIOLATIONS  OF  also  criminally  liable. 

LIQUOR  CONTROL  ACT: 


July  24,  1939 


Honorable  Walker  Pierce,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Sir* 

We  have  received  your  recent  request  for  an  opin- 
ion Which  reads  as  follows t 


"I  am  in  receipt  of  s letter  address- 
ed to  me  by  the  Honorable  Latney 
Barnes,  Prosecuting  Attorney  of 
Audrain  County,  pertinent  parts  of 
which  are  as  follows t 


w,0n  Wednesday  night  April  19,  1939, 
Mr.  D.  E.  Woodworth,  local  manager 
of  the  Ruskln  Mercantile  Company, 
sold  six  bottles  of  beer  to  R.  T. 
Kannen,  Vice-President  of  the  Spring- 
fJsLd  Brewing  Company.  On  the  same 
night  Mr.  Woodworth  sold  a full  case 
containing  24  bottles  of  beer  to 
Garnett  C.  Skinner,  President  and 
Treasurer  of  the  Springfield  Brewing 
Company.  In  both  oases  the  beer  sold 
bore  labels  "Stadt  Brand  Lager  Beer" 
of  the  Springfield  Brewing  Company, 
Springfield,  Illinois.  The  bottles 
were  capped  with  caps  marked  "B", 
which  I am  informed  indicates  its 
origin  as  the  Blumer  Brewing  Company 
of  Wisconsin,  and  contained  beer 
brewed  by  the  Blumer  Brewing  Company. 

* *At  the  time  of  the  sale  of  the  whole 
case  the  bottles  were  taken  from  a 
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lumer  ease  and  placed  in  a Stadt 
case.  Both  of  the  above  aalea  took 
place  in  the  Ruakin  Mercantile 
Company  liquor  Store,  Mexico,  Audrain 
County,  Missouri . 

w,The  Secretary  of  State  informs  me 
that  the  Ruakln  Mercantile  Company 
was  incorporated  May  7,  1936,  and 
that  their  records  show  Harry  Ruakin 
as  President,  Sam  Woll  as  Secretary 
and  Treasurer,  who  with  Ray  Ruakin 
are  the  directors  of  the  corporation, 
whose  adoress  is  3136  Troost  Ave., 

Kansas  City,  Missouri. 

"'Inasmuch  as  30-b  of  the  Intoxicat- 
ing Liquor  Laws  of  the  State  of  Mis- 
souri, Laws  of  Missouri,  1936  (P.278) 
states!  "Misrepresentation  - No  per- 
son holding  a license  or  perralF" snail 
sell  malt  liquor,  or  any  other' "in toxi- 
oatlng  liquor  in  this  state  or  shall 
offer  for  sale  any  such  malt  liquor, 
or  other  intoxicating  liquor,  whatso- 
ever, brewed,  manufactured,  or  distilled 
by  one  manufacturer  in  substitution  for, 
or  th  the  representation  that  any  such 
malt  liquor  or  other  intoxicating  liquor 
is  the  product  of  any  other  brewer, 
manufacturer,  or  distiller.  Whosoever 
shall  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a 
misdemeanor." 

"' Inasmuch  as  Mr.  Woodworth  does  not 
have  a liquor  license  or  permit  would 
a prosecution  under  Section  30-b  lie 
against  him? 

" * Also  can  the  Ruakin  Mercantile  Company 
be  charged  with  the  crime,  and  if  so  on 
idiom  would  the  warrant  be  executed? 
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"*We  dealre  to  file  a criminal 
charge  in  addition  to  requesting 
your  department  to  revoke  the 
license  of  the  Ruakln  Mercantile 
Company. • 

"inasmuch  as  Mr.  Barnes  desires  to 
file  original  charges  I will  appreci- 
ate It  very  much  If  you  will  address 
to  me  or  to  him  an  opinion  covering 
the  questions  presented  In  his  letter. 

"The  question  as  to  who  should  be 
prosecuted  for  a violation  of  a 
criminal  law  where  the  permJ  t holder 
was  a corporation  has  frequently  been 
presented  to  me.  An  opinion  from  your 
offloe  on  this  subject  will  therefore 
be  of  considerable  help." 

The  courts  have  often  held  that  corporations  as 
such  can  be  charged  and  convicted  of  a crime.  The 
question  Is  quite  thoroughly  discussed  In  Fletcher 
Cyclopedia  Corporations,  Permanent  Edition,  Volume  10, 
Section  4942.  This  section  reads  as  follows}  (page  643) 

"While  it  was  thought  anciently,  princi- 
pally, perhaps,  on  the  authority  of  a 
statement  attributed  to  Lord  Holt,  that 
a corporation,  as  an  entity,  was  not 
Indictable  under  the  common  law,  though 
its  members  were,  there  probably  never 
was  a time  when  a corporation  was  In- 
dictable in  no  case  and  under  no  cir- 
cumstances. This  doctrine  of  non- 
liability for  crime  arose  from  the 
theory  that  a corporation,  being  an 
intangible  entity,  could  neither 
consult  a crime  nor  be  subjected  to 
punishment,  beoause  any  Illegal  act 
of  a corporate  agent  was  done  without 
authority  of  the  corporation  and 
ultra  vires. 


"While  the  criminal  law  cannot  be 
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extended  to  corporations  in  the 
same  manner  or  as  fully  as  to 
natural  persons,  it  is  held  today, 
almost  universally,  that  a corpora- 
tion may  he  liable  criminally  for 
crimes  vhich  its  agents  are  capable 
of  consult  ting  on  its  behalf,  but 
the  authorities  are  not  so  uniform 
as  to  whether  a corporation  is 
capable  of  manifesting  a specific 
orlmlnal  Intent,  or  of  consnitting 
crimes  involving  personal  violence* 

And  there  are  some  oases  which, 
apparently,  still  hold  to  the 
anoient  rule. 

"Both  domestic  and  foreign  corpora- 
tions doing  business  in  the  state 
are  subject  to  criminal  liability. 

"It  is  immaterial  that  the  corporate 
officers  and  agents  are  themselves 
severally  liable  to  indictment  for 
the  crime  with  which  the  corporation 
is  charged.  ************" 

The  type  of  crimes  a corporation  can  be  convict- 
ed of  is  discussed  by  Fletcher  in  Volume  10  of  the  same 
works.  Section  4951,  pages  670-674* 

"The  application  of  the  principles 
on  which  are  based  the  views  as  to 
a corporation^  liability  to,  or 
immunity  from,  criminal  prosecution 
may  be  further  illustrated  by  con- 
crete examples*  Thus  it  has  been 
held  that  a corporation  is  liable  to 
criminal  prosecution  for  violation 
of  a law  regulating  sales  of  intoxi- 
cating liquors)  for  permitting  gam- 
ing on  its  fair  grounds)  for  a 
violation  of  the  federal  statute 
which  prohibits  the  depositing  of 
obscene  matter  in  the  mail)  for 
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keeping  a disorderly  house j for 
violating,  in  its  capacity  of 
federal  contractor,  the  federal 
eight-hour  labor  law;  for  a 
violation  of  the  Sabbath  labor  lav; 
for  violation  of  corrupt  praoticas 
acts;  for  a violation  of  the  usury 
lavs  of  the  state  in  which  it  is 
locatsd;  for  issuing  unstamped 
papers  vith  intent  to  evade  the 
revenue  lav;  for  a violation  of  the 
lavs  relative  to  the  procuring  of 
a license  to  do  business;  for  fail- 
ure to  pay  a license  tax  under  an 
ordinance;  for  the  giving  of  rebates; 
for  offenses  under  the  bankruptcy 
Aot;  for  practicing  lav;  for  taking 
more  natural  gas  from  a veil  than 
the  maxi mum  allowed;  for  obtaining 
from  a carrier,  by  fraud  and  deception, 
the  possession  of  property  moving  in 
interstate  commerce;  for  violation  of 
lavs  regulating  the  sale  of  agricul- 
tural seeds;  for  conspiracy,  and  hence 
may  be  counted  in  computing  the  number 
necessary  to  the  commission  of  such 
crime.  It  has  been  held  also  that  a 
corporation  is  liable  orlminally  for 
violation  of  the  Espionage  Act,  and 
under  a statute  prohibiting  any  person 
from  advocating  violence  to  gain  politi- 
cal ends.  Cutting  down  timber  and  there- 
by obstructing  a river,  in  violation  of 
a statute,  is  a crime  for  which  an  in- 
dictment will  lie  against  a corporation. 

A corporation  created  for  the  purpose 
of  constructing  and  maintaining  a toll 
bridge,  and  required  by  its  charter 
to  keep  the  same  at  all  times  in  good, 
safe  and  passable  repair,  may  be  indicted 
for  failure  to  light  the  same  at  night 
when  necessary  for  the  safety  and  con- 
venience of  the  public.  And  a railroad 
company  may  be  indicted  for  disobeying 
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an  order  by  the  proper  authorities 
to  construct  arches  or  bridges  to 
connect  lands  severed  by  the  con- 
struction of  its  road,  as  required 
by  its  charter  or  by  statute)  but  a 
railroad  is  not  indictable  under  a 
statute  forbidding  obstruction  of 
crossings  where  the  approaches  to 
tne  crossing  are  merely  in  a con- 
dition of  disrepair;  end  it  has 
been  held  that  a stefeute  holding 
employees  in  charge  of  a train  to 
be  guilty  of  a misdemeanor  for 
wilfully  obstructing  a crossing 
longer  than  a certain  period  does 
not  subject  the  railroad  corporation 
to  criminal  liability.  When  the 
legislature  has  provided  that  the 
doing  of  an  act  prohibited  by 
statute,  no  penalty  for  the  violation 
of  the  statute  being  imposed,  shall 
be  a misdemeanor,  a turnpike  company, 
the  special  charter  of  which  provides 
that  its  gates  shall  not  be  nearer 
together  than  five  miles,  may  be 
lndloted  for  collecting  toll  at  two 
of  its  gates  which  were  not  such 
distance  apart.  ********** 


In  the  case  of  Southern  Express  Co.  v.  State,  58 
S.  E.  67  (Court  of  Appeals  of  Ga.),  a corporation  was 
convicted  of  furnishing  liquor  to  a minor  through  an 
agent.  The  court  approved  the  following  charge  to  the 
juryi  (1.  c.  70) 

*****  nor  did  the  judge  err  in 
charging  the  jury  in  his  recharge, 
aa  follows:  'It  is  the  duty  of  the 
express  company  to  ship  liquor  or 
anything  else  delivered  to  it  to  the 
point  of  destination.  It  is  not  the 
duty  of  the  company  to  deliver  liquor 
to  minors.  If  the  company  does  it 
through  its  agent,  employes,  or  any 
person  that  they  have  in  their  employ 
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about  the  building  to  deliver 
packages.  If  It  la  done  by  the 
agent  or  any  person  acting  under 
the  agent,  by  his  direction  or  vlth 
his  oonaent,  delivering  paokages 
generally.  If  In  doing  that  they 
deliver  liquor  to  minors,  then 
that  la  a violation  of  the  lav.' 


In  the  ease  of  Stewart  v.  Waterloo  Turn  Verein, 
32  N.  W.  276,  1.  o.  276,  the  questiona  certified  to 
the  Supreme  Court  of  Iowa  for  decision  and  the  decision 
of  the  court  Is  In  the  following  language i 

"'(1)  Whether  the  sale  of  beer 
by  the  members  of  said  ooxnnlttee, 
at  the  entertainment  aforesaid, 
to  a person  In  the  habit  of  becom- 
ing Intoxicated,  subjects  the  de- 
fendant to  the  penalty  provided  In 
section  1539  of  the  Code.  (2)  Is 
the  defendant  corporation  a person 
within  the  meaning  of  said  section 
1639T* 


”#*•«»«««***«  it  is 
provided  by  subdivision  13  of  sec- 
tion 45  of  the  Code  that  'the  word 
■person*  may  be  extended  to  bodies 
corporate. 1 This  la  laid  down  as  a 
rule  to  be  observed  in  the  construc- 
tion of  the  statutes  of  this  state. 
It  Is  apparent,  however,  that  this 
rule  cannot  be  of  universal  appli- 
cation, especially  in  the  construc- 
tion of  criminal  statutes,  for  the 
reason  that  there  are  some  orlmes 
for  which  a corporation  cannot  be 
punished.  For  example.  If  all  the 
members  of  a corporation  should  be 
guilty  of  a criminal  homicide  in 
pursuance  of  a resolution  of  the 
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corporation,  the  corporation  would  not 
be  liable  to  indictment  for  the  warder. 
Hie  true  rule  is  that  corporation! 
are  to  be  considered  as  persons  when 
the  circumstances  in  which  they  are 
plaoed  are  Identical  with  those  of 
natural  persons  expressly  included  in 
a statute.'  Wales  v.  City  of  Musoatine, 
4 Iowa,  302 | South  Carolina  R.  Co. 

McDonald,  5 Ua.  651. 

"Applying  this  rule  to  the  case  at 
bar,  it  is  clear  that  a corporation 
is  a person  within  the  meaning  of 
section  1539  of  the  Code.  There  in 
nothing  therein  which  may  not  be 
applied  as  well  to  a corporation  as 
to  a natural  person,  and  there  is  no 
more  reason  for  claiming  that  a private 
corporation  is  not  included  within  its 
provisions  than  there  is  in  holding 
that  such  a corporation  is  a person 
witi.in  the  meaning  of  the  law  author- 
ising attachment  by  garnishment,  or 
any  other  provision  of  the  statute 
equally  applicable  to  natural  and 
artificial  persons. 

*******•»*««*«*««* 

It  was  not  necessary  to  prove  that 
tho  beer  was  ordered  and  sold  by  an 
order  of  the  defendant  made  in  its 
corporate  capacity.  When  a railroad 
company  is  indicted  for  a nuisance  in 
obstructing  a public  highway  in  this 
state,  (a  prosecution  whiah  is  of 
frequent  occurrence, ) it  has  never 
been  thought  necessary  to  prove  that 
the  obstruction  was  placed  in  the 
highway  in  pursuance  of  some  reso- 
lution of  the  board  of  directors  of 
the  corporation.  The  corporation  is 
liable  for  the  acts  of  its  agents  and 
employes  in  such  oases. 
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"In  regard  to  the  liability  of 
private  corporations  for  violations 
of  criminal  laws,  Mr.  Morawetz,  in 
his  work  on  Private  Corporations, 
employs  this  language,  (volume  2, 
sections  732,  733):  'It  follows, 
therefore,  that  a corporation  can- 
not be  charged  criminally  with  a 
crime  involving  malice,  or  the 
intention  of  the  offense,  hven 
though  the  corporators  themselves 
should  unanimously  join,  with 
malice  aforethought,  in  committing 
a crime  as  a corporate  act,  yet  the 
malice  sould  be  that  of  the  several 
members  of  the  oompany,  and  not 
actually  one  malicious  intention 
of  the  whole  oompany.  There  are, 
however,  certain  classes  of  crimes 
which  do  not  depend  upon  the  in- 
tention of  the  offender,  and  are 
not  distinguishable  from  simple 
torts,  except  by  the  fact  that  in 
the  one  case  an  individual  sues 
for  damages  on  account  of  a private 
tort,  and  in  the  other  case  the  state 
sues  for  a penalty  on  account  of  a 
public  wrong.  In  these  oases  the 
crime  consists  of  the  aot  alone, 
without  regard  to  the  intention  with 
which  it  was  commit ted j and  there  is 
no  difficulty  in  attributing  an 
offense  of  this  character  to  a cor- 
poration, since  it  may  be  committed 
entirely  through  the  oompany *s  agents. 
Accordingly  it  has  been  held  that  a 
corporation  may  be  indicted  for  caus- 
ing a public  nuisance,  for  not  per- 
forming a duty  oast  upon  it  by  law, 
or  for  doing  any  aot  which  is  made 
Indictable,  without  regard  to  the 
intention  of  the  offender. ' The 
author  cites  many  authorities  in 
support  of  the  text,  and  it  appears 
to  us  the  principles  therein  laid 
down  are  so  plainly  correct  as  to 
command  the  approval  of  every  legal 
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mind. 

"Applying  these  principles  to  the 
case  at  bar,  and  the  conclusion  Is 
Inevitable  that  the  defendant  is 
liable.  The  persons  who  sold  the 
beer,  and  the  officers  and  members 
of  the  corporation  who  stood  by 
and  aoquiesoed  in  the  sales,  were 
not  aotuated  by  malice.  They  doubt- 
less believed  that  the  beer  gave 
zest  to  the  ball,  and  added  to  the 
enjoyment  of  the  entertainment . 

They  had  'malice  towards  none,  but 
charity  for  all,*  and  thought  it  no 
crime  to  dispense  to  the  festive 
throng  that  which  they  believed  to 
be  exhilarating  but  not  intoxicating. 

"We  think  both  of  the  questions  certi- 
fied should  be  answered  in  the  affirm- 
ative." 

In  the  oase  of  State  v.  Delaware  Saengerbund, 

91  Atl.  290,  (Court  of  General  Sessions  of  Del.),  a 
corporation  was  eonvloted  of  selling  liquor  without  a 
license.  As  to  the  corporation  the  court  said  at  1.  c. 
292 1 


"It  is  not  denied  that  the  defendant 
corporation  is  a 'person'  within  the 
meaning  of  the  statute.  The  word 
person  is  a generic  term,  and  as  such 
may  extend  to  and  include  artificial 
as  well  as  natural  persons.  The  in- 
tention of  the  Legislature  in  the  use 
of  the  word  is  manifest,  and  in  con- 
struing the  statute,  we  hold  thft  when 
the  Legislature  by  atatute  attempted 
to  regulate  the  sale  of  liquor  in  all 
ways  it  intended  its  control  to  extend 
to  all  persons,  and  this  embraced  cor- 
porations as  well  as  individuals.  Rev. 
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Code,  c.  5,  section  1,  subd.  10} 

Germania  v.  State,  7 Md.  lj  United 
States  v.  Amedy,  11  Wheat*  392,  6 
L*  Ed.  502)  People  v.  Ins.  Co.,  15 
Johns.  (N.  Y. ) 358,  8 /.m.  Dec.  243* 
«*#****•»*«**-«*  ■ ' 

The  Legislature  has  said  In  the  Liquor  Control 
Act  that  the  term  "person”  shall  Include  corporations. 
Section  43a  of  the  Act,  Laws  of  Missouri,  Extra  Session 
1933-34,  page  91,  defines  the  word  "person"  as  follows: 

"The  term  •person*  as  used  In  this 
act  shall  mean  and  include  any 
individual,  association.  Joint  stock 
company,  syndicate,  co-partnership, 
corporation,  reoeiver,  trustee,  con- 
servator, or  other  officer  appointed 
by  any  State  or  Federal  Court." 

In  the  case  of  State  v.  Worker’s  Socialist  Pub. 
Co.,  185  N.  W.  931,  the  Supreme  Court  of  Minnesota  held 
that  where  a corporation  was  criminally  liable  under  a 
statute  prohibiting  "any  person"  from  advocating  violence 
to  gain  political  ends,  the  corporation  could  be  con- 
victed under  a statute  which  expressly  provided  that 
the  word  "peraon"  includes  a corporation.  The  court 
said: 


”«  * « * The  statutes  of  this  state 
expressly  provide  that  in  the  con- 
struction of  penal  statutes  the 
word  • person*  includes  a corporation 
save  when  otherwise  plainly  declared 
or  clearly  apparent  from  the  eontext. 
*****»«•* 

The  Supreme  Court  of  Missouri  in  the  oase  of 
The  State  ex  rel.  v.  The  St.  Louis  Club,  126  Mo.  308, 
held  that  an  incorporated  club  is  not  a person  within 
the  meaning  of  the  dramshop  regulating  the  sale  of 
intoxicating  liquors  and  requiring  a person  to  take  out 
a license  aa  a dramshop  keeper.  In  this  particular 
connection  the  court -said  at  1.  c.  317-318: 
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"«****  The  definition  of  a dram- 
shop keeper  and  the  provision  against 
the  sale  of  liquors  without  license 
have  remained  practically  the  same 
since  1841.  Acts,  1840-1,  p.  82j 
R.  S.  1845,  p.  542)  R.  9.  1889,  sec. 

4569)  Laws  of  Missouri,  1891,  p.  128. 

*'A  dramshop  keeper  is  a person  per- 
mitted by  law,  being  licensed  accord- 
ing to  the  provisions  of  this  chap- 
ter, to  sell  intoxicating  liquors 
in  any  quantity,  either  at  retail  or 
in  the  original  package,  not  exceed- 
ing ten  gallons.'  Laws,  1891,  p. 

128,  sec.  1. 

"The  'person'  obtaining  the  license 
must  satisfy  the  court  that  he  is  a 
law-abiding,  assessed,  taxpaying  male 
oitisen  above  twenty-one  years  of  age. 

*We  think  it  Is  obvious  that  the  legis- 
lature never  intended  that  a corpora- 
tion should  be  licensed  under  this  act  as 
a dramshop  keeper.  ' Pars on*  as  used  in 
this  act  does  not  lnolude  a corporation, 
because  the  whole  context  is  repugnant 
to  such  a construction.  R.  3.  1889, 
sec.  6569.  The  criminal  provisions  of 
the  statute  also  evidently  point  to  a 
'person, ' who  is  amenable  to  the  punish- 
ment under  our  criminal  laws  and  the 
provisions  therein  for  enforcing  fines 
and  penalties 

However,  the  dramshop  laws  did  not  contain  a section 
which  defined  the  word  "person*  to  include  also  a 
corporation  and,  therefore,  we  believe  that  the  St. 
Louis  Club  case  can  have  no  application  to  the  present 
liquor  laws.  The  legislative  intent  seems  to  be  dear 
to  the  effect  that  corporations  can  be  licensed,  and 
consequently  punished  criminally  for  violations  of  the 
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liquor  lavs*  Consequently,  we  are  of  the  opinion  that 
a corporation  can  be  charged  and  convloted  in  criminal 
proceedings  Involving  violations  of  the  Liquor  Control 
Act*  Any  such  violations  would  neoesaarily  have  to  be 
committed  by  an  officer,  agent,  servant  or  employe 
because  it  is  elemental  that  a corporation  can  act  only 
through  such  officers  and  agents* 

The  Missouri  courts  have  held  that  agents  and 
servants  of  liquor  licensees  can  also  be  held  liable 
criminally  for  violating  the  lavs  governing  the  sale 
of  intoxicating  liquor*  In  the  oase  of  State  v. 
Robinson,  163  Mo.  App*  221,  1*  o*  224,  the  court  aaidi 

**  # # # It  la  a familiar  rule  of 
lav  requiring  no  reference  to 
authorities,  that  a person  cannot 
escape  punishment  for  an  infraction 
of  the  criminal  lavs  of  the  land 
on  the  plea  that  he  was  not  acting 
for  himself  but  as  the  agent  of 
another*  Therefore,  if  the  trans- 
action under  consideration  amounted 
to  a sale  of  Intoxicating  liquor  by 
the  incorporated  fraternal  association 
(the  lodge),  defendant,  as  the  a^ent 
by  whose  hand  the  lav  was  violated, 
must  suffer  for  the  offense 

In  the  case  of  State  v.  Bales,  149  Mo.  App.  361, 
the  court  said  at  1.  c.  362 t 

"The  defense  offered  testimony  tend- 
ing to  prove  that  the  defendant  was 
not  conducting  the  place  of  business 
where  the  tonic  was  purchased,  and 
that  the  same  was  being  conducted 
by  a man  by  the  name  of  Orlss;  that 
the  defendant  had  been  previously 
convicted  for  the  same  offense,  and 
that  the  'Regal  Tonic*  vas  not  an 
intoxicating  liquor* 

"In  as  much  as  Mr.  Stout  testified 
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that  he  purchased  the  tonic  directly 
from  the  defendant,  it  made  no  differ- 
ence whether  the  defendant  or  Crlss 
was  conducting  the  business." 


CONCLUSION. 


Consequently,  it  is  our  opinion  that  an  offloer, 
agent,  servant  or  employe  of  a corporation  licensee  is 
criminally  liable  for  the  viola  tions  of  the  liquor  laws 
in  which  such  officer,  agent,  servant  or  employe  active- 
ly participates. 

It  is  also  our  opinion  that  the  corporation  it«- 
self  is  likewise  criminally  liable  for  the  same  offenses, 
and  that  both  the  corporation  - and  the  officer,  agent, 
servant  and  employe,  who  have  actively  participated  in 
such  violations,  are  criminally  responsible. 

Respectfully  submitted 


J • P.  ALLobACH 
Assistant  Attorney  General 


APPROVED* 


•fl.-MEIt;  RT  "gEWm 

(Acting)  Attorney  General 
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CITJL&Ki'iSHIP:  Service  in  the  United  States  military  forces 
does  not  automatically  create  citizenship. 


August  3,  1939 


Honorable  Walker  Pierce 
Supervisor 

department  of  Liquor  Control 
Jefferson  City,  Missouri 


.ear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
dated  August  1,  1939,  and  which  reads  as  follows: 


"in  reply  to  a question  on  our 
application  for  a permit  to  sell 
Intoxicating  liq  or  in  which  the 
applicant  is  asked,  in  case  he  is 
a naturalized  citizen,  to  give 
date  and  place  of  naturalization,  some 
of  the  applicants  recite  service  in 
the  United  States  Army, 

foes  service  In  the  United  States 
-rEiy  by  an  unnaturalized  person 
create  citizenship  for  him?" 


ihe  Sections  of  the  United  States  code  of  Law# 
pertain  ng  to  naturalization  and  giving  war  veterans 
certain  preferences  in  applying  for  naturalization  are 
Sections  391,  392,  393,  394  and  395  of  Title  6,  Chapter 
9,  which  are  as  follows : 


Section  391,  "Any  person  who  was 
serving  In  the  military  or  naval 
forces  of  the  United  States  at  the 
termination  of  the  World  Y/ar,  and 
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any  person  who  before  the  termination 
of  aaid  war  may  have  been  honorably 
discharged  from  the  military  or  naval 
services  of  the  United  States  on  ac- 
count of  disability  Incurred  in  line 
of  duty,  shall,  if  he  applies  to  the 
proper  court  for  admission  as  a citizen 
of  the  United  States,  be  relieved  from 
tho  necessity  of  proving  that  ianediate- 
ly  preceding:  the  date  of  his  application 
he  has  resided  continuously  within  the 
United  States  the  time  required  by  law 
of  other  aliens,  or  within  the  State, 
Territory,  or  the  fdstrict  of  Columbia 
for  the  year  immediately  preceding  the 
date  of  his  petition  for  naturalization, 
but  his  petition  for  naturalization 
shall  be  supported  by  the  affidavits 
of  two  credible  witnesses,  citizens  of 
the  Unitt d States,  identifying  the 
petitioner  as  the  person  named  irr  the 
certificate  of  honorable  discharge, 
which  said  certificate  may  be  accepted 
as  evidence  of  good  moral  character  re- 
quired by  law,  and  he  shall  comply  v/ith 
the  other  requJ rements  of  the  naturaliza- 
tion law. 

Section  792.  "Any  alien  who  served  in 
the  military  or  naval  service  of  the 
United  States  during  the  time  this  country 
was  engaged  in  the  World  V'ar,  might  file 
his  petition  for  naturalization  without 
making  the  preliminary  declaration  of 
intention  and  without  proof  of  the  required 
five  years'  residence  within  the  United 
States • 

Section  395.  "Any  alien,  or  any  person 
owing  permanent  allegiance  to  the  United 
States  embraced  within  sections  388  to 
390,  392  to  594  of  this  title,  may  file 
his  petition  for  naturalization  in  the  moat 
convenient  court  without  proof  of  residence 
within  its  jurisdiction,  notwithstanding 
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the  limitation  upon  the  Jurisdiction 
of  the  courts  specified  in  section  337 
of  this  title , provided  he  appears 
with  ills  two  witnesses  before  the 
appropriate  representative  of  the 
uureau  of  Naturalisation  ana  passes 
the  preliminary  examination  hereby 
required  before  filing  his  petition 
for  naturalisation  in  the  office  of 
the  clerk  of  the  court,  and  in  each 
case  the  record  of  this  examination 
shall  be  offered  in  evidence  by  the 
representative  of  the  Government  from 
the  Bureau  of  Naturalization  an<^  Kiad® 
a part  of  the  record  at  the  original 
and  any  subsequent  hearings;  and,  except 
as  otherwise  herein  provided,  the  honor- 
able discharge  certificate  of  such  alien, 
or  person  owing  permanent  allegiance  to 
the  United  States,  or  the  certificate  of 
service  showing  good  conduct,  signed  by 
a duly  authorized  officer,  or  by  the 
masters  of  said  vessels,  shall  be  deemed 
prima  facie  evidence  to  satisfy  all  of 
the  requirements  of  residence  within  the 
United  States  and  within  the  State, 

Territory,  or  the  District  of  Columbia, 
and  good  moral  character  required  by  law, 
when  supported  by  the  affidavits  of  two 
witnesses,  citizens  of  the  United  States, 
identifying  the  applicant  as  the  person 
named  in  the  certificate  or  (of)  honorable 
discharge,  anc  in  those  cases  only  where 
the  alien  is  actually  in  the  military  or 
naval  service  of  the  United  States,  the 
certificate  of  arrival  shall  not  be  filed 
with  the  petition  for  naturalization  in  the 
manner  prescribed.  (May  9,  1918,  c.  69, 

Sec.  1,  40  Stat.  343.) 

Section  394.  "Any  petition  for  naturalization 
filed  under  the  provisions  of  sections  368 
to  390,  392  to.  394  of  t his  title,  may  be 
heard  immediately,  notwithstanding  the  law 
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prohibits  the  hearing  of  a petition 
for  naturalization  during  thirty 
days  preceding  any  election  In  the 
Jurisdiction  of  the  court," 

flection  395,  "As  to  all  aliens  who, 
prior  to  January  1,  1900,  served  In 

the  armies  of  the  United  States,  and 
who  Were  honorably  discharged  there- 
from, section  2 loti  ol‘  tne  hevised 
Statutes  of  the  United  States — 
which  read  as  follows:  ’any  alien, 
of  the  age  of  twenty-one  years  and 
upward,  who  has  enlisted,  or  may  enlist, 
in  the  armies  of  the  United  States, 
either  the  regular  or  the  Volunteer 
Forces,  and  has  been,  or  may  be  hereafter, 
honorably  discharged,  shall  be  admitted 
to  become  a citizen  of  the  United  States, 
upon  his  petition,  without  any  previous 
declaration  of  his  intention  to  become 
such;  and  he  shall  not  be  required  to 
prove  more  than  one  year’s  residence 
within  the  Unit  d States  previous  to  his 
application  to  become  such  citizen;  and 
the  court  admitting  such  alien  shall, 
in  addition  to  s uch  proof  of  residence 
and  good  moral  character,  as  now  provided 
by  law,  be  satisfied  by  competent  proof 
of  such  person’s  having  been  honorably 
discharged  from  the  service  of  the  United 
States ' —shall  he  and  remain  in  full 
force  and  effect," 


lrom  a reading  of  the  above,  it  is  apparent  that  said 
sections  do  not  require  the  customary  residence  and  declara- 
tion of  Intention  to  become  a citizen,  which  are  required 
of  persons  who  have  not  served  in  the  military  forces  of 
the  United  States, 

In  any  event,  the  veteran  must  rake  an  application 
for  naturalization  as  required  by  the  reneral  statute.  The 
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only  exception  to  the  above  la  found  In  Section  3, 

Chapter  1 of  Title  8,  United  States  Code  of  Laws, 
which  provides  that  an  American  Indian,  who  served  in 
the  American  forces  during  the  World  War,  may  be  granted 
full  citizenship  without  such  petition  upon  identification 
in  a court  of  competent  jurisdiction* 

It  1 s our  conclusion,  therefore,  that  service  in 
the  United  States  Army  by  an  alien  or  unnaturalised  person 
does  not  automatically  make  him  a citizen  of  the  United 
States , 


1 respectfully  submitted. 


LliT  -u.  iiX  o:. 

Assistant  Attorney  General 


AP.  HOVEL : 


7TT!TTaYI7T 

(Acting)  Attc  rney  General 
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LIQUOR:  In  making  the  refunds  authorized  by  Section  119 

of  House  Bill  No.  716,  the  Supervisor  of  Liqubr 
Control  must  pay  State  Treasurer  face  amount  of 
stamps  out  of  the  fund  specifically  appropriated 
for  that  purpose. 


September  27,  1939 


Hon.  V.alker  Pierce,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 

V.e  have  received  your  letter  of 
which  reads  as  follows: 


"Some  question  has  arisen  with  ref- 
erence to  tr.e  proper  construction  to 
be  placed  upon  Section  119  of  Bouse 
Bill  716.  It  has  been  suggested  that 
the  legislature  in  enacting  this  pro- 
vision Intended  one  of  two  things: 

"First,  that  the  Supervisor  of  Liquor 
Control  procure  from  the  State 
Treasurer  the  stamps  necessary  to  make 
the  refunds  set  out  in  Section  119  and 
that  he  pay  the  State  Treasurer  out  of 
the  appropriation  only  the  intrinsic 
value  thereof. 

"Second,  that  the  Supervisor  of  Liquor 
Control  shall  procure  from  the  State 
Treasurer  the  necessary  stamps  and  that 
he  pay  the  State  Treasurer  the  actual 
face  value  of  the  stamps  as  is  done  in 
the  ordinary  course  of  business  as  now 
conducted  between  this  Department  and 
the  State  Treasurer. 


" Vi  ill  you  please  suggest  the  proper 
method  of  handling  these  funds." 

Section  119  of  House  Bill  No.  716,  which  you  re- 
ferred to  in  your  letter  and  which  is  now  contained  in 
Laws  of  Missouri,  1939,  page  167,  reads  in  part  as  follows: 
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"Liquor  and  Beer  Stamp  Refunds. --There 
is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Gen- 
eral Revenue  Fund,  to  the  use  of  the 
Director  of  Liquor  Control,  the  sum  of 
i*47,972.37,  or  so  much  thereof  as  may 
be  necessary  for  the  purpose  of  pur- 
chasing liquor  and  beer  stamps  to  be 
refunded  to  the  following  named  com- 
panies or  persons  to  replace  stamps  not 
used  and  cancelled  upon  the  direction 
and  under  the  supervision  of  the  Di- 
rector of  Liquor  Control," 


The  above  quoted  part  of  Section  119  is  followed 
by  a detailed  list  of  sixty  five  companies  entitled  to 
refunds,  together  with  the  amounts  due  each  company.  By 
way  of  illustration,  the  first  two  names  on  this  list,  to- 
gether with  the  amounts  due,  read  as  follows: 

"American  Distilling  Company,  Pekin, 

Illinois . $242  *40 

Arrow  Distilleries,  Inc,,  Peoria, 

Illinois  196.01." 

The  whole  amounts  due  all  of  the  companies  in 
the  list  is  then  totaled  at  the  end  of  said  section,  and 
this  total  is  exactly  $47,972,37,  the  amount  appropriated 
for  such  purposes.  Therefore,  it  is  apparent  that  the 
Legislature  intended  that  the  total  amount  of  $47,972,37 
or  "so  much  thereof  as  may  be  necessary"  Is  to  be  used 
to  "purchase  liquor  and  beer  stamps  to  be  refunded  to 
the  following  named  companies  or  persons  to  replace  stamps 
not  used  and  cancelled"  by  the  Supervisor  of  Liquor  Control. 
This  would  indicate  that  the  Legislature  did  not  Intend  for 
the  Supervisor  to  pay  to  the  State  Treasurer  only  the  in- 
trinsic value  of  the  stamps,  but  rather  that,  the  Treasurer 
should  be  paid  the  face  value  thereof.  If  the  Intrinsic 
value  only  had  been  intended,  the  Legislature  would  only 
have  appropriated  perhaps  $50,00  to  pay  the  printer.  The 
actual  cost  of  the  stamps  would  not  aporoach  the  value  of 
$47,972.37. 
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Furthermore,  said  Section  119  states  that 
#47,972,37  is  appropriated  to  the  use  of  the  "Director 
of  Liquor  Control",  chargeable  to  the  General  Revenue 
Fund  for  the  purpose  of  purchasing  the  liquor  and  beer 
stamps  to  be  refunded,  head  in  the  light  of  existing 
statutes  shoving  how  and  from  vhom  the  Supervisor  shall 
obtain  the  stamps,  it  is  further  apparent  that  these 
particular  stamps  are  to  be  purchased  at  their  face  value 
from  the  State  Treasurer, 

Section  35  of  the  Liquor  Laws,  Laws  of  Missouri, 
Extra  Session  1933-34,  page  90,  provides  as  follows: 

"It  shall  be  the  duty  of  the  State 
Treasurer,  upon  the  taking  effect  of 
this  act,  to  provide  suitable  and 
inimitable  state  certificates  and 
labels  for  this  inspection,  gauging 
and  labeling,  having  on  each  proper 
places  for  countersigning  by  the 
State  Treasurer  and  Supervisor  of 
Liquor  Control,  and  shall  safely  keep 
the  same  together  with  the  plates 
used  in  making  them,  when  not  in 
actual  use.  The  State  Treasurer 
shall  from  time  to  time  upon  demand, 
deliver  the  aforesaid  labels  to  the 
Supervisor  of  Liquor  Control,  taking 
therefor  his  receipt,  and  shall  charge 
said  Supervisor  of  Liquor  Control  with 
the  same)  and  shall  from  time  to  time, 
as  said  Supervisor  of  Liquor  Control 
makes  returns  of  moneys  collected  in 
the  course  of  his  Inspection,  credit 
said  Supervisor  of  Liquor  Control’s  ac- 
count with  such  sums,  and  shall  keep  a 
true  and  correct  book  account  of  his 
dealings  with  said  Supervisor  of  Liquor 
Control." 

It  seems  clear,  therefore,  that  the  Supervisor  is 
charged  the  full  face  value  for  all  stamps  obtained  from 
the  State  Treasurer,  and  as  the  stamps  are  sold,  the  money 
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so  obtained  Is  credited  to  the  stamp  account  by  the 
Treasurer#  In  other  words,  no  provision  is  made  anywhere 
to  the  effect  that  the  Supervisor  Is  to  be  charged  only 
for  the  Intrinsic  value  of  any  stamps  which  he  obtains 
from  the  State  Treasurer,  and  also,  this  has  never  teen 
the  practice#  And,  as  we  said  above,  there  In  no  lndl* 
cation  In  said  Section  119  that  the  general  procedure  *s 
to  obtaining  the  necessary  stamps  to  accomplish  these  par- 
ticular refunds  Is  to  be  altered  in  any  way  from  the  usual 
procedure.  In  fact.  Section  119,  by  its  own  wording.  In- 
dicates otherwise# 


CONCLUSION. 


It  is,  therefore,  our  opinion  that  in  order  to 
accomplish  the  refunds  authorised  by  Section  119  of 
House  Bill  No.  716,  Laws  of  Missouri,  1939,  page  167,  that 
the  Supervisor  of  Liquor  Control  must  purchase  the  stamps 
from  the  State  Treasurer  at  their  face  value,  paying  the 
State  Treasurer  for  the  same  out  of  the  appropriation  au- 
thorised by  the  Legislature  and  given  to  the  said  Super- 
visor for  that  particular  purpose. 


Respectfully  submitted. 


J.F.  ALLEBACH 

Assistant  Attorney  General 


APPROVED  By* 


W.J.  BURKE 

(Acting)  Attorney  General 


\ 
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LIQUOR:  Liquor  dealers  cannot  sell  wine  in  unstamped  bottles. 
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September  28,  1939 


hon.  VSalker  Pierce,  Supervisor 
department  of  Liquor  Control 
Jefferson  City,  Missouri 

Lear  Sir: 

v.e  have  received  your  letter  of  September  15 
which  reads  as  follows: 

"The  following  situation  now  exists 
in  Kansas  City  and  I am  of  the 
opinion  that  it  is  a violation  of 

law: 

"Many  holders  of  by- the -drink  per- 
mits are  purchasing  wi'ne  by  the 
barrel  and  bottling  it.  Missouri 
excise  stamps  are  affixed  to  the 
wine  barrel  and  the  tax  thereon  is 
paid.  The  saloon  man,  after  he 
bottles  it,  places  a label  on  the  bottle 
stating  that  the  wine  therein  was 
bottled  from  a tax  paid  barrel. 

"I  am  of  the  opinion  that  the  liquor 
law  contemplates  only  two  types  of 
sales  of  intoxicating  liquor  and  they 
are  sale  by  the  drink  and  sale  in  the 
original  package. 

"ft ill  you  please  give  me  the  benefit 
of  your  opinion  as  to  whether  or  not 
the  operation  which  I have  outlined  is 
a violation  of  the  law." 

Section  21al  of  the  Liquor  Laws,  Laws  of  Missouri, 
1937,  page  531,  provides  that  certain  charges  are  to  be 
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paid  to  the  Supervisor  of  Liquor  Control  for  the  privilege 
of  selling  intoxicating  liquors  in  the  State  of  Missouri. 
Subsection  (b)  thereof  provides  for  a 2^  per  gallon  tax 
for  the  privilege  of  selling  light  wines  and  10j^  per  gal- 
lon on  fortified  wines.  The  term  "light  wines"  is  then 
defined  as  meaning  any  fermented  wine  containing  not  in 
excess  of  14%  of  alcohol  by  weight  and  "fortified  wines" 
meaning  all  other  wines  containing  in  excess  of  14%  of 
alcohol  by  weight.  Subsection  (c)  of  the  same  section 
then  reads  as  follows: 

"The  amounts  required  to  be  paid  by  this 
section  shall  be  evidenced  by  stamps  or 
labels  purchased  from  the  Supervisor  of 
Liquor  Control  and  affixed  to  the  con- 
tainer of  such  spirituous  liquor.  The 
person  who  shall  first  sell  such  liquor 
in  this  state  shall  be  liable  for  such 
payment  and  shall  purchase,  affix  and 
cancel  the  stamps  or  labels  required  to 
be  affixed  to  such  container." 

It,  therefore,  appears  to  be  clear  that  the  amount 
required  to  be  paid  by  said  Section  21al  must  be  evidenced 
by  stamps  or  labels  purchased  from  the  Supervisor  of  Liquor 
Control  and  that  such  stamps  must  be  affixed  to  each  of 
said  containers.  This  is  true  if  the  intoxicating  liquor 
is  being  sold  as  a package  and  not  as  a drink  in  a licensed 
by-the-drlnk  place.  In  other  words,  package  liquor  when  sold 
as  a package  and  to  be,  perhaps,  removed  from  the  premises 
by  the  purchaser  and  consumed  elsewhere,  must  have  the 
stamps  or  labels  affixed  to  said  container  before  such  a 
sale  can  legadly  be  made. 

Section  30f  of  the  Liquor  Laws,  Laws  of  Missouri, 
1935,  page  278,  reads  as  follows: 

"The  sale  of  any  intoxicating  liquor 
except  malt  liquor,  in  the  original 
package,  in  any  quantity  less  than 
one-half  pint  shall  be  deemed  sale  by 
the  drink,  and  may  be  made  only  by  a 
holder  of  a retail  liquor  dealer's 
license  and  when  so  made,  the  con- 
tainer in  every  case  shall  be  emptied 
and  the  contents  thereof  served  as 
other  intoxicating  liquors  sold  by  the 
drink  are  served." 
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Prom  another  conKiunication  from  you,  we  under- 
stand that  the  dealers  you  have  in  mind  have  been  re- 
bottling the  wine  in  pint  and  quart  bottles  and  are 
selling  the  same  in  quart  and  pint  quantities;  that  such 
sales  are  being  made  as  package  sales  and  in  bottles 
which  contain  no  state  stamps  whatsoever.  Therefore, 
since  the  sales  are  being  made  in  bottles  containing  more 
than  one-half  pint,  each  such  sale  constitutes  a package 
liquor  sale.  Section  30f,  by  stating  that  sales  of  intox- 
icating liquor  in  the  original  package  in  any  quantity 
less  than  one-half  pint  shall  be  deemed  a sale  by-the-drink, 
is  likewise  saying  that  all  sales  in  quantities  more  than 
one-half  pint  are  not  sales  by-the-drink.  All  sales  in 
bottles  containing  more  than  one-half  pint  of  intoxicating 
liquor  must,  therefore,  be  sales  by  the  package  and  can  be 
removed  from  the  premises  in  such  packages  and  consumed 
elsewhere.  It  is  clear,  than,  that  such  packages  must  con- 
tain the  stamps  and  that  it  is  Illegal  to  make  such  sales 
of  wine  In  unstamped  bottles,  even  though  the  tax  might 
have  been  paid  on  the  particular  wine  when  it  was  contained 
In  a larger  container. 

Furthermore,  as  a practical  matter,  if  this  were 
not  the  law,  it  would  be  difficult  - if  not  impossible  - 
for  the  Supervisor  or  his  inspectors  to  ascertain  whether 
the  required  tax  had  been  paid  on  any  package  of  wine  so 
bottled.  If  the  package  Itself  should  not  show  the  stamps 
evidencing  the  payment  of  the  tax,  then  nothing  would  as 
far  as  that  particular  quantity  of  wine  was  concerned. 
Anyway,  as  we  have  stated  above,  the  law  appears  clear  that 
each  package  of  intoxicating  liquor  sold  as  a package  must 
contain  the  required  amount  of  stamps, 

CONCLUSION. 

We  are  of  the  opinion,  therefore,  that  wine  sold 
in  a package  and  not  by-the-drink  cannot  be  legally  sold 
unless  the  package  in  which  the  wine  Is  contained  is 
properly  stamped  and  labeled  by  stamps  purchased  from  the 
Supervisor  of  Liquor  Control  and  affixed  to  such  container; 
that  the  laws  governing  the  sale  of  intoxicating  liquor  re- 
quire that  all  packages  containing  intoxicating  liquor  must 
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be  properly  stamped  before  the  same  are  eligible  for  sale. 


Respectfully  submitted. 


J.F . ALLEBACH 

Assistant  Attorney  General 


APPROVED  By: 


(Acting)  Attorney  General 


JFAtVAC 
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CIRCUIT  CLERK:  ) He  shall  make  his  report  and 

EX-OFFICIO  RECORDER  ) pay  all  fees  In  monthly  and  the 
OF  DEEDS*  ) county  court  shall  pay  the  clerk 

who  is  ex-officio  Recorder  of 
Deeds  a salary  at  the  end  of 

each  month.  Both  procedures  are  mandatory. 


October  17,  1939 


) 

Hr*  John  W*  Porter 
Clerk  of  the  Circuit  Coqrt 
Ex-Officio  Recorder  of  ^eeds 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 


We  ar6  in  receipt  of  your  request  for  an  opinion 
under  date  of  October  11,  1939,  which  reads  as  folloWs: 

"I  am  writing  to  you  for  your  opinion  on  toe 
matter  of  my  salary  as  Clerk  of  tne  Cirouit 
Court  and  Lx-Officio  Recorder  of  Leeds,  as 
set  out  in  Lections  11786-11812-11613-11814 
and  11814a  Laws  Missouri  1937. 

"I  want  specifically  to  k. :ow  whether  or  not  the 
County  Court  has  a right,  legally,  to  hold  up 
the  payment  of  my  salary  in  the  event  that  I 
am  unable  to  get  my  monthly  report  in  exactly 
on  the  last  day  of  each  month  as  provided  by 
Section  11786  cited  above* 

"We  have  several  firms  that  we  carry  on  a 
monthly  account  and  bill  at  the  end  of  the  monthl 
and  sometimes  It  is  several  days  before  we  get 
all  of  the  money  In  with  which  to  make  our 
settlement  with  the  County  Treasurer*  This 
pertains  to  the  o fice  of  hecorder  of  Leeds 
only*" 


Under  Article  2,  Chapter  84,  R*  S* 


Missouri,  1929, 


Mr*  John  “•  Porter  (2)  October  17,  19 


x. 

the  circuit  clerk  under  sections  11811,  11813,  and 
11814  R*  £•  Missouri,  1929,  was  paid  on  a salary 
basis*  In  the  ‘ession  Laws  of  Missouri,  1933,  this 
method  of  payment  was  repealed  and  amended  to  the 
extent  that  he  was  paid  on  a fee  basis,  that  is, 
he  was  limited  to  the  amount  that  he  may  retain  of 
the  fees  for  his  salary*  The  Cession  Laws  of  1933 
were  amended  changing  the  law  back  to  the  method 
as  set  out  In  the  general  statutes  of  Missouri,  192$, 
in  that  he  was  paid  a flat  salary* 

Seotlon  11786  R*  S.  Missouri,  1929,  as- re-enacted, 
which  repealed  the  Laws  of  1933,  and  now  appears  In 
Session  Laws  of  1937,  at  page  445,  partially  reads  as 
follows: 

I 


* Provided,  It  shall  be  the  duty  of 
the  Circuit  Clerk,  who  Is  ex-officlo  Recorder 
of  Leeds,  to  charge  and  collect  for  the  county 
in  all  cases  every  fee  accruing  to  his  office 
as  such  Recorder  of  Leeds  and  to  which  he  may 
be  entitled  under  the  provisions  of  Section 
11304  or  any  other  statute,  such  Clerk  and  ex- 
officlo  Recorder  shall,  at  the  end  of  each 
month,  file  with  the  County  Clerk  a report  of 
all  fees  charged  and  accruing  to  his  office 
during  such  month,  together  with  the  names  of 
persons  paying  such  fees*  It  shall  be  the 
duty  of  such  Circuit  Clerk  and  ex-officio 
Recorder  of  Leeds,  upon  the  filing  of  said 
report,  to  forthwith  pay  over  to  the  County 
Treasurer,  all  moneys  collected  by  him  dur- 
ing the  month  and  required  to  be  shown  in 
such  monthly  report  as  hereinabove  provided, 
taking  duplicate  receipt  therefor,  one  of 
which  shall  be  filed  with  the  County  Clerk, 
and  every  such  Circuit  Clerk  and  ex-officlo 
Recorder  of  Deeds  shall  be  liable  on  his  of- 
ficial bond  for  all  fees  collected  and  not 
accounted  for  by  him,  and  paid  into  the 
County  treasury  as  herein  provided!  * * " 
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This  portion  of  Section  11786,  supra,  specifically 
states  that  it  shall  be  the  duty  of  the  Circuit  Clerk 
who  la  ex-offlcio  Reoorder  of  Deeds  to  make  a report 
of  all  fees,  in  all  eases,  that  he  collects  at  the  end 
of  each  month.  This  section  is  mandatory  and  repeals 
by  implication  the  old  section  which  provided  that 
the  report  only  be  made  each  three  months.  It  was 
specifically  stated  at  the  end  of  each  month  he  should 
pay  the  money  over  to  the  County  ireasurer.  Since 
the  statute  is  mandatory,  it  is  the  duty  to  pay  at 
the  end  of  each  month,  and  if  not  paid,  the  Circuit 
Clerk  and  ex-officio  Recorder  of  Deeds  snail  be  liable 
on  his  official  bond  for  all  fees  collected  and  not 
accounted  for  by  him.  There  is  also  a criminal  section 
which  applies  to  the  refusal  of  the  Circuit  Clerk  to 
make  his  reports  according  to  law. 

Section  11830  of  Article  2,  Chapter  34,  H.  S. 
Missouri,  1929,  which  was  not  repealed,  either  by 
the  Session  Laws  of  1933,  or  the  Session  Laws  of 
1937,  reads  as  follows: 


"Every  person  violating  the  provisions  of 
this  article  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  there- 
of, shall  be  fined  for  each  offense  in  any 
sum  not  less  than  fifty  dollars  nor  more 
than  one  thousand  dollars,  and  conviction 
thereunder  shall  work  a forfeiture  of  his 
office. " 


Under  the  above  authorities  it  is  t::a  opinion 
of  this  Department  that  it  is  mandatory  upou  tne 
Circuit  Clerk,  who  is  ex-officio  recorder  of  Deeds, 
that  he  make  his  reports  monthly  and  pay  his  fees 
Into  the  office  of  the  county  Treasurer  monthly, 
and  if  he  fails  to  follow  this  mandatory  provision 
he  is  liable  to  a civil  suit  upon  h*s  bond  and  also 
he  is  liable  on  a criminal  action  for  the  violation 
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of  the  provisions  of  Article  2,  Chapter  84,  R.  3. 
Missouri,  1929* 

Section  11313  R*  S*  Missouri,  1929,  required  that 
the  salaries  of  the  Circuit  Clerk  shall  be  paid  out 
of  the  county  treasury  in  monthly  Installments  at  the 
end  of  each  month*  This  section  vas  repealed  in  1933 
for  the  reason  that  the  Circuit  Clerk  was  allowed  to 
retain  his  salary  out  of  the  fees  of  his  office,  but 
in  the  Session  Laws  of  1937,  Section  11813,  the  original 
section  of  the  Revised  Statutes  of  Missouri,  1929,  was 
re-enacted | it  reads  as  follows: 

f 

"The  salary  of  the  Clerk,  and  that  of  his 
deputies,  and  assistants,  shall  be  paid  out 
of  the  county  treasury, . in  monthly  install- 
ments, at  the  end  of  each  month.  The  accounts 
of  all  deputies  and  assistants  shall  be  stated 
in  their  names,  respectively,  and  the  correct- 
ness thereof  shall  be  certified  by  the  officers, 
respectively,  in  whose  employment  they  are*  The 
Clerk  and  his  deputies  and  assistants  shall 
present  their  accounts  to  the  bounty  uourt,  and 
said  court  shall  draw  its  warrant  therefor  up- 
on the  County  Treasurer,  to  be  paid  out  of  any 
money  available  in  the  treasury* " 


Under  the  above  section  the  salary  of  the  Clerk  shall 
be  paid  out  of  the  county  treasury  in  monthly  install- 
ments  at  the  end  of  each  month*  This  statute  is 
mandatory  and  there  is  no  provision  which  gives  the 
county  court  authority  to  withhold  this  salary  at 
the  end  of  each  month  on  account  of  the  Circuit  Clerk, 
who  is  ex-officio  Recorder  of  ^eeds,  not  making  his 
regular  report  and  turning  in  the  fees  collected  at 
the  end  of  each  month  as  required  under  Section 
11786,  Laws  of  Mssouri,  1937* 

Section  11813,  supra,  is  still  a part  of  Article 
2,  Chapter  84,  of  the  general  law,  and  any  violation 
of  the  provisions  of  that  chapter  is  subject  to  the 
same  criminal  action  and  the  same  civil  action,  as 
set  out  in  that  article,  which  applies  to  the  violation 
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of  the  article  by  the  Circuit  Clerk  who  ie  ex-officio 
Recorder  of  ^eeda. 

WHEREFORE,  It  le  the  opinion  of  thla  department  that 
the  county  court  cannot  legally  hold  up  the  payment  of 
your  8alary  in  the  event  that  you  are  unable  to  get  your 
monthly  report  In  exactly  on  the  last  day  of  each  month 
as  provided  by  Section  11786  R*  S,  Missouri,  1929. 


Respectfully  submitted. 


W.  J.  BURKE 

Aaslatant  Attorney-General 


APPROVED: 


ra&n*.  wmm 

(Acting)  Attorney-General 
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LIQUOR:  Boats  operating  on  navigable  streams  within  this  state 
cannot  be  licensed  to  sell  intoxicating  liquor  and, 
therefore,  all  such  sales  are  illegal. 


November 


Honorable  Walker  Pierce 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  recent  letter  which  reads 
as  follows : 

"I  am  enclosing  herewith  copy  of  a 
letter  I have  recently  received  from 
Conn  Withers,  Prosecuting  Attorney 
of  Clay  County. 

"Will  you  please  give  me  your  opinion 
with  reference  to  the  matters  inquired 
about  in  Mr.  Withers'  letter." 

The  letter  from  Conn  Withers,  Prosecuting  Attorney 
of  Clay  County,  Missouri,  a copy  of  which  you  attached, 
reads  as  follows: 

"As  has  been  mentioned  to  you  before 
there  is  a boat  in  the  Missouri  River 
operated  by  one  Henry  Katheter  which 
is  tied  up  to  the  bank  on  the  Clay 
County  side  and  which  dispenses  5% 
beer  under  a license  for  that  purpose. 

"Henry  has  sought  advice  from  a great 
many  persons,  to  my  personal  knowledge, 
concerning  his  rights  to  handle  beer 
and  liquor  on  the  boat  which  is  on  a 
navigable  stream  under  the  general  super- 
vision of  the  War  Department.  I also 
know  that  he  has  been  variously  advised 
and  he  says  he  can  sit  six  lawyers  down 
at  a table  and  get  six  different  answers 
concerning  what  he  should  or  should  not  do. 
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"I  have  always  found  that  Henry  com- 
plies when  his  position  is  made  clear 
to  him  so  he  knows  Just  what  he  is 
required  to  do. 

"He  has  a copy  of  an  opinion  of  the 
Attorney  General  addressed  to  Mr. 

Bowers  to  the  effect  that  the  Liquor 
Department  has  no  right  to  issue  li- 
censes for  the  sale  of  intoxicating 
liquors  of  any  form  on  a navigable 
stream,  but  Kansas  City  lawyers  have 
advised  that  he  has  the  right  to 
sell  strong  beer  and  whiskey  on  the 
stream  so  long  as  he  is  free  from  the 
bank.  Others  have  advised  that  he  has 
a right  to  sell  5%  beer  under  license 
issued  to  him  even  though  tied  at  the 
bank.  He  has  asked  me  to  request  a 
ruling  as  to  just  what  his  situation 
is  to  avoid  any  criminal  liability. 

"The  questions  are  these: 

"1.  When  tied  to  the  bank,  even  though 
afloat  in  the  stream,  may  he  sell  5? 
beer  on  Sundays  or  after  the  usual  hours? 

"2.  If  he  were  to  cast  off  from  the  bank 
to  make  excursion  trips  up  and  down  the 
stream  would  he  be  free  from  criminal 
liability  as: 

"a.  Should  he  sell  5%  beer  after  usual 
hours? 

"b.  Sell  spiritless  liquor  by  the  drink? 

"His  boats  are  licensed  by  the  War  De- 
partment and  he  is  a licensed  pilot  and 
master  and  he  has  been  advised  that  he 
could  sell  anything  he  wanted  to  if  he  were 
afloat  in  the  stream  without  being  tied  to 
the  bank." 
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On  March  10,  1937,  this  office  addressed  an 
opinion  to  Wallace  I.  Bowers,  Chief  Clerk  of  the  De- 
partment of  Liquor  Control  on  the  question  of  whether 
or  not  the  Liquor  Department  might  issue  either  a 5% 
or  3.2$  beer  permit  or  license  to  owners  of  boats  op- 
erating on  navigable  streams  in  this  state.  A copy 
of  that  opinion  is  attached  hereto. 

In  said  opinion  of  March  10,  1937,  we  arrived 
at  the  conclusion  that  the  Legislature  never  contem- 
plated the  licensing  of  persons  for  the  sale  of  either 
intoxicating  liquor  or  non-intoxicating  beer  on  boats 
or  vessels  operating  on  navigable  streams  in  this  state, 
and  that  it  would,  therefore,  be  a violation  of  law  to 
issue  such  licenses.  The  reasoning  in  that  opinion  is 
based  on  the  fact  that  there  is  no  apparent  legislative 
intention  that  boats  operating  on  navigable  streams  can 
be  so  licensed.  The  Legislature  provided  that  the  prem- 
ises of  each  applicant  shall  be  described  with  partic- 
ularity, that  no  person  shall  sell  intoxicating  liquor 
in  any  place  other  than  where  he  is  licensed  and  also 
that  each  licensee  shall  pay  the  county  and  incorporated 
areas  certain  fees.  Further,  that  while  the  Legislature 
specifically  provided  that  the  cars  of  railway  companies 
might  be  licensed  to  sell  intoxicating  liquor,  no  men- 
tion whatsoever  was  made  as  to  the  licensing  of  boats 
operating  on  navigable  streams,  and  that,  therefore,  no 
such  license  could  be  issued. 

The  exact  question  presented  here  is  whether 
the  operator  of  a boat  on  a navigable  stream  may  sell 
5$  beer  on  Sunday  or  after  the  hours  prescribed  by 
statute  when  any  such  boat  is  either  tied  to  the  bank 
or  when  it  is  cast  off  from  the  bank.  In  other  words, 
the  question  is  whether  5$  beer  can  be  sold  between  the 
hours  of  1:30  a.m.  and  6 a.m.  on  week  days,  and  during 
all  the  hours  of  Sunday. 

The  attached  opinion  holds  that  the  Supervisor 
of  Liquor  Control  is  without  authority  to  license  boats 
used  in  navigable  streams  and  we  believe  the  views 
therein  expressed  are  correct. 
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Furthermore,  it  is  illegal  for  any  person  to 
sell  intoxicating  liquor  within  the  confines  of  the 
State  of  Missouri  unless  the  person  is  properly  li- 
censed by  the  Supervisor  of  Liquor  Control,  as  is  also 
shown  by  the  attached  opinion.  The  Supreme  Court  of 
Missouri  has,  on  a number  of  occasions,  said  that  the 
liquor  traffic  is  not  a lawful  business  except  as  author- 
ized by  express  legislation,  and  that  the  Legislature  may 
lay  down  such  restrictions  as  it  might  desire. 

In  the  case  of  State  v.  Parker  Distilling  Com- 
pany, 139  S.W.  ^53,  236  Mo.  219,  the  court  said: 

" * * * The  manner  and  extent  of  regu- 
lation rests  on  the  discretion  of  the 
governing  authority.  That  authority 
may  vest  in  such  officers  as  it  may 
deem  proper  the  power  of  passing  upon 
applications  for  permission  to  carry 
it  on,  and  to  issue  licenses  for  that 
purpose.  It  is  a matter  of  legislative 
will  only.  * * * * 

"Those  authorities  also  establish  the 
fact  that  the  liquor  traffic  is  not  a 
lawful  business,  except  as  authorized 
by  express  legislation  of  the  State; 
that  no  person  has  the  natural  or  in- 
herent right  to  engage  therein;  that 
the  liquor  business  does  not  stand 
upon  the  same  plane,  in  the  eyes  of 
the  law,  with  other  commercial  occu- 
pations. It  is  placed  under  the  ban 
of  law,  and  it  is  thereby  differenti- 
ated from  all  other  occupations,  and  is 
thereby  separated  or  removed  from  the 
natural  rights , privileges  and  immun- 
ities of  the  citizen." 

In  the  case  of  Hann  v.  Fitzgerald,  119  S.W.  (2nd) 
808,  l.c.  810,  it  is  said: 
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"The  right  to  sell  intoxicating  liquor 
is  not  a natural  right.  The  state  may 
impose  limitations,  conditions,  burdens 
and  responsibilities  upon  those  en- 
gaged in  the  traffic." 

In  the  case  of  State  v.  Kennedy,  123  S.W.  (2nd) 
118,  l.c.  122,  the  court  said: 

"The  question  of  the  control  and  reg- 
ulation of  the  liquor  traffic  is  one 
that  calls  for  and  has  received  the 
careful  consideration  of  the  Legis- 
lature. Arguments  as  to  the  wisdom 
of  the  measures  adopted  address  them- 
selves to  the  law-making  body,  not  to 
the  courts." 

Therefore,  the  state,  through  its  Legislature, 
has  the  full  right  to  regulate  and  control  the  liquor 
traffic,  and  no  intoxicating  liquor  can  be  sold,  under 
any  conditions , unless  done  so  pursuant  to  law,  that  is, 
during  the  times  and  in  such  manner  as  is  by  law  allowed, 
and  that  only  after  the  person  selling  is  properly  li- 
censed to  do  so . 

The  only  remaining  question  is  whether  the 
state  laws  apply  to  boats  operating  or  situated  upon 
navigable  streams  within  this  state. 

In  the  case  of  Shannon  v.  Streckfus  Streamers, 

131  S.W.  (2nd)  833 > handed  down  by  the  Court  of  Appeals 
of  Kentucky  on  June  13 , 1939,  rehearing  denied  on  Oc- 
tober 17,  1939,  the  question  of  the  application  of  state 
laws  to  navigable  streams  was  fully  discussed.  In  that 
case,  the  Streckfus  Steamers,  Incorporated,  a Delaware 
corporation  with  its  principal  office  in  St.  Louis,  Mis- 
souri, operated  a number  of  excursion  steamers  on  the 
Mississippi  and  Ohio  Rivers.  During  the  summer  of  1936, 
it  operated  five  boats  carrying  excursions  from  various 
towns  in  Kentucky  on  the  Mississippi  and  Ohio  Rivers  and 
returning  to  the  point  of  origin.  The  Kentucky  statutes 
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provided  a graduated  excise  tax  to  be  imposed  on  the 
sale  of  admission  to  places  of  amusement  and  entertain- 
ment. Pursuant  to  this  act,  the  company  paid,  under 
protest,  the  sum  of  $1,058.10  in  such  taxes  and  brought 
this  suit  to  recover  the  same.  It  was  alleged  that  the 
boats  were  licensed  by  and  operated  under  permits  and 
certificates  of  the  United  States  and  that  they  were  en 
gaged  particularly  in  the  coasting  trade  of  the  United 
States,  and  claimed  that  it  was  exempt  from  all  license 
taxes  because  it  interferred  with  commerce  and  traffic 
on  navigable  streams,  the  regulation  of  which  is  con- 
fided exclusively  in  Congress.  In  holding  that  the  com 
pany  was  liable  for  the  tax  to  the  State  of  Kentucky, 
and  in  brushing  aside  all  questions  relating  to  the  non 
applicability  of  state  laws  to  navigable  streams,  the 
court  said : 

"Whether  or  not  the  use  of  the  boats 
on  the  occasions  involved  is  to  be 
deemed  as  operating  only  'floating 
dance  halls'  or  as  mere  pleasure 
rides,  as  respectively  argued,  it  is 
clearly  embraced  within  the  terms 
of  the  statute  as  'places  of  amuse- 
ment and/or  entertainment.'  The 
question  is  whether  there  is  immunity 
by  virtue  of  being  interstate  commerce 
or  coastwise  navigation  under  the  ex- 
clusive dominion  of  the  United  States. 

"The  sovereign  power  and  jurisdiction 
of  this  commonwealth  extends  to  and 
over  the  waters  of  the  Ohio  river  to 
the  low  water  mark  on  the  northern 
side,  except  so  far  as  Kentucky  may 
have  ceded  or  surrendered  jurisdiction 
to  the  United  States  for  national  pur- 
poses. Sections  186m  and  199,  Kentucky 
Statutes;  McFall  v.  Commonwealth,  59 
Ky.  39 ^ , 2 Mete.  391*;  Handly's  Lessee 
v.  Anthony,  5 Wheat.  37^,  375,  5 L.  Ed. 
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113;  Indiana  v.  Kentucky,  136  U.S. 

479,  10  S.  Ct.  1051,  34  L.  Ed.  329. 

By  the  treaty  between  France,  Spain 
and  England  in  1763,  the  middle  of 
the  Mississippi  river  was  the  boundary 
between  the  British  and  French  terri- 
tories and  became  the  boundary  between 
Missouri  and  Kentucky  when  the  former 
state  was  admitted  into  the  Union  in 
1820.  State  of  Missouri  v.  State  of 
Kentucky,  11  Wall.  385,  20  L.  Ed.  116. 

"The  place  of  operations  of  these 
boats  and  the  service  rendered  were 
within  the  territorial  limits  of  Ken- 
tucky and  under  the  protection  of  her 
laws  and  amenable  thereto,  subject  al- 
ways to  the  paramount  powers  of  the 
United  States  to  regulate  commerce  as 
embraced  in  the  Constitution  of  the 
United  States,  U.S.C.A.,  Article  1, 
Section  8.  But  it  must  not  be  for- 
gotten that  the  Jurisdiction  of  the 
national  government  over  a navigable 
stream  is  exclusive  only  so  far  as 
that  jurisdiction  or  power  extends 
and  that  it  is  not  without  some  limi- 
tation - clear  examples  being  the 
cognizance  by  the  states  of  criminal 
offenses  or  torts  on  the  stream.  As 
'subjects  over  which  the  sovereign 
power  of  a state  extends  are  objects 
of  taxation'  (McCulloch  v.  Maryland, 

4 Wheat.  316,  429,  4 L.  Ed.  579),  the 
tax  sought  to  be  recovered  was  legally 
collected  unless  restrained  by  provi- 
sions of  the  federal  constitution  as 
being  a burden  upon  interstate  or 
coastwise  commerce,  for  the  lack  of 
state  power  so  to  do  is  undisputed. 

"We  do  not  conceive  the  character  of 
the  operations  or  service  taxed  to  be 
interstate . There  was  no  transpor- 
tation from  one  point  in  Kentucky  to  a 
point  out  of  the  state,  or  vice  versa, 
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or  any  disclosure  that  In  the  course  of 
the  trips  the  boats  actually  crossed  a 
boundary  line.  City  of  Vicksburg  v. 
Streckfus  Steamers,  Inc.,  167  Miss.  856, 
150  So.  215;  Streckfus  Steamers  v.  Fox, 
D.C.,  l1*  F.  Supp.  312;  Willamette  Iron 
Bridge  Company  v.  Hatch,  125  U.S.  1,  7, 

8 S.  Ct.  811,  31  L.  Ed.  629,  631.  Nor 
does  the  fact  that  the  appellee  is  a 
foreign  corporation,  having  its  boats 
registered  in  St.  Louis,  seem  to  have 
any  bearing  on  the  question.  The  power 
of  a state  to  tax  tangible  property,  or 
the  exercise  of  a franchise  of  a corpor- 
ation or  person,  may  rest  on  the  situs 
within  the  state.  Commonwealth  v.  Lee 
Line  Company,  159  Ky.  476,  167  S.W.  409. 

It  is  the  character  of  service,  and  not 
the  character  of  the  carrier,  that  de- 
termines whether  transporation  is  inter- 
state or  domestic.  People  ex  rel. 
Pennsylvania  R.  Co.  v.  Knight,  171  N.Y. 
354,  360,  64  N.E.  152;  affirmed,  192  U.S. 
21,  24  S.  Ct.  202,  48  L.  Ed.  325- 

"We  consider  now  the  plea  of  immunity  be- 
cause the  boats  were  operated  in  coast- 
wise traffic.  The  power  of  Congress  to 
regulate  commerce  includes  the  navigation 
of  public  waters  in  coasting  trade  with- 
out interference  by  state  laws.  Gibbons 
v.  Ogden,  9 Wheat.  1,  6 L.Ed.  23;  Brown 
v.  Maryland,  12  Wheat.  419,  6 L.  Ed.  678. 
Coasting  trade  embraces  commercial  inter- 
course between  places  in  the  same  district 
or  state  on  a navigable  river.  Ravesies 
v.  United  States,  C.C.,  37  F.  447;  North 
River  Steamboat  Company  v.  Livingston,  3 
Cow.  713,  747;  Title  46,  Chap.  12,  Sec- 
tion 251,  United  States  Code,  46  U.S.C.A. 
para.  251.  That  the  object  may  be  to 
serve  the  pleasure  of  passengers  and  the 
Journey  from  and  to  the  same  port  would 
seem  to  make  no  difference  in  the  classi- 
fication. London  Guarantee  & Accident 
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Company  v.  Industrial  Accident  Com- 
mission, 279  U.S.  109,  **9  S.  Ct.  296, 

73  L.  Ed.  632.  It  has  been  said  that 
the  enrollment  of  a vessel  ascertains 
her  ownership  and  gives  her  national 
character  while  the  licensing  of  a 
boat  gives  her  the  authority  to  carry 
on  coasting  trade,  and  together  they  en- 
title the  owner  to  raise  questions  under 
the  laws  of  the  United  States,  and  par- 
ticularly the  commerce  clause  of  the 
constitution.  Conway  v.  Taylor,  66 
U.S.  603,  17  L.  Ed.  191. 

"The  City  of  Vicksburg,  Mississippi,  col 
lected  from  the  appellee  herein  a daily 
privilege  license  tax  upon  each  pleasure 
excursion  boat  on  the  Mississippi  river 
taking  passengers  from  the  city  and  re- 
turning them  thereto.  There  were  two 
suits  to  recover  money  paid  under  the 
ordinances,  which  were  in  all  respects 
like  the  case  at  bar.  In  the  first 
case.  City  of  Ficksburg  v.  Streckfus 
Steamers,  Inc.,  167  Miss.  856,  150  So. 
215,  218,  the  court  regarded  the  touch- 
ing of  the  boat  at  a point  on  the 
Louisiana  shore  as  a subterfuge  to  give 
the  trip  an  interstate  character,  and 
held  that  the  question  was  whether  or 
not  the  excursion  trips  should  be 
deemed  interstate  becuase  of  the  fact 
that  the  boats  were  at  times  on  the 
Louisiana  side  of  the  thread  of  the 
river.  It  was  held:  'The  term  inter- 
state commerce  means,  as  its  language 
imports,  not  only  interstate  movement, 
but  interstate  business . There  was 
none  here  involved.' 

"The  court,  therefore,  held  that  there 
could  be  no  recovery  of  the  tax  paid  and 
in  effect,  that  the  impsoition  of  the 
license  was  valid.  The  second  case 
brought  up  an  identical  ordinance  for  a 
subsequent  year.  The  Streckfus  Steamers 
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pleaded,  among  other  claims  of  im- 
munity that  it  was  authorized  and  em- 
powered to  operate  its  vessels  in  the 
coasting  trade  of  the  United  States 
as  passenger  excursion  boats,  that  it 
was  carrying  on  business  on  a free 
navigable  stream,  and  that  the  ord- 
inances were,  therefore,  void  as  to  it. 
But  it  offered  no  evidence  upon  the 
pleas  and  on  the  appeal  it  was  held  not 
entitled  to  raise  any  question  of  inter- 
ference with  the  power  of  Congress  over 
navigation  and  that  the  question  could 
not  be  determined.  Streckfus  Steamers 
v.  Kiersky,  17^  Miss.  125,  163  So.  830. 
The  same  ordinances  were  attacked  in  a 
direct  proceeding  in  the  United  States 
Court.  The  District  Court  and  the  Cir- 
cuit Court  of  Appeals  decided  the  case 
adversely  to  Streckfus  Steamers  upon 
procedural  grounds.  Streckfus  Steamers 
v.  Mayor  & Board  of  Aldermen  of  City  of 
Vicksburg,  D.C.,  10  F.  Supp.  259;  Id., 

5 Cir. , 8l  F.  2d  298. 

"The  taxing  authorities  of  the  State  of 
West  Virginia  undertook  to  collect  from 
the  appellee  company  licenses  on  refresh- 
ments and  gaming  devices  operated  on  its 
boats,  and  a retail  sales  tax  covering 
the  sale  of  articles  thereon,  as  well  as 
a privilege  or  occupation  tax,  known  as 
a 'gross  sales  tax'  on  the  receipts  of 
the  company  arising  from  excursions  on 
the  Ohio  river  within  the  territorial 
limits  of  the  State  of  West  Virginia, 
in  all  respects  like  those  involved 
here.  It  includes  the  sale  of  excursion 
tickets.  The  boundary  of  West  Virginia, 
like  that  of  Kentucky,  extends  to  the 
low  water  mark  of  the  Ohio  river  on  the 
opposite  shore.  Streckfus  Steamers 
brought  a suit  in  equity  in  a United 
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State  court  to  restrain  the  collection 
of  those  taxes.  A District  Court  of 
three  Judges,  one  of  whom  was  a member 
of  a Circuit  Court  of  Appeals,  who 
wrote  the  opinion,  held  that  the 
plaintiff  was  liable  for  the  payment 
of  these  taxes,  excluding  only  the 
tax  imposed  upon  the  sale  of  excursion 
tickets  in  the  towns  and  cities  of 
Ohio.  Streckfus  Steamers  v.  Fox,  D.C., 

1*J  F.  Supp.  312,  315.  Said  the  court: 

"'The  taxes  here  sought  to  be  levied 
by  the  state  of  West  Virginia  are  in  no 
sense  a tax  upon  navigation  nor  tax, 
impost,  or  duty  for  navigation;  they 
are  business,  license,  and  sales  taxes 
imposed  upon  transactions  conducted 
within  the  limits  of  the  boundaries  of 
the  state  of  West  Virginia,  and  we 
know  of  no  reason  why  they  cannot  be 
imposed,  whether  the  business  taxed  be 
conducted  upon  the  land  or  upon  a 
steamboat  on  a navigable  stream  within 
the  boundaries  of  the  state.  Certainly 
there  is  nothing  in  the  Northwest  Ord- 
inance, the  declarations  of  either  the 
state  of  Virginia  or  West  Virginia,  or 
the  Constitution  and  laws  of  the  United 
States  that  prohibits  the  levying  of 
these  taxes  when  they  do  not  in  any  way 
affect  the  right  of  navigation  or  sub- 
ject the  exercise  of  the  right  to  a con- 
dition. * * * 

"'A  tax  upon  the  sale  of  beer  upon  a 
steamboat  on  a river  is  not  a tax  upon  the 
right  to  navigate  the  river,  and  the  va- 
rious activities  carried  on  by  the  boats 
while  conducting  the  excursions  are  taxed 
incident  to  the  entertainment  and  pleasure 
of  the  excursionists  and  not  to  the  navi- 
gation of  the  boats.  The  waters  of  the 
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Ohlo  river  are  none  the  less  ’free' 
because  a business  conducted  on  a 
steamboat,  while  navigating  the  river, 
is  taxed.' 


"We  think  it  safely  may  be  said  that 
unless  it  is  clearly  shown  that  there  is 
some  particular,  direct  and  substantial  - 
not  merely  incidental  or  fortuitous  - inter- 
ference with  a federal  right,  a state  is 
free  to  exercise  its  taxing  power. 

Section  371*,  Cooley,  Taxation.  We  are  of 
the  opinion  that  the  excise  tax  under 
consideration  did  not  burden  the  coast- 
wise traffic  in  which  these  excursion 
boats  were  engaged.  As  held  in  Streckfus 
Steamers  v.  Pox,  supra,  the  tax  is  not 
upon  navigation  but  a sales  tax  upon 
the  business  of  affording  entertainment 
conducted  within  the  state  and  enjoying 
the  protection  of  state  laws.  It  is  an 
excise  tax  for  revenue  only.  Hence, 
that  the  imposition  and  collection  of 
the  tax  were  authorized." 

CONCLUSION 

It  follows,  therefore,  that  the  Liquor  Control 
Act  is  as  applicable  to  navigable  streams  within  this 
state  as  are  other  state  laws  including  the  criminal 
statutes.  No  one  would  argue  that  a person  could  not  be 
punished  under  the  state  laws  for  a murder  committed  on  a 
boat  on  a navigable  stream  in  this  state,  whether  the 
boat  was  tied  to  the  bank  or  afloat  in  the  stream  at  the 
time  the  crime  was  committed.  Since  the  Legislature  has 
never  said  that  a boat  in  a navigable  stream  can  be  li- 
censed, it  follows  that  no  intoxicating  liquor  can  be  sold 
on  such  boats  at  any  time,  either  during  the  hours  desig- 
nated by  law  or  during  such  times  when  the  sale  thereof. 


Honorable  Walker  Pierce 


-13- 


even  by  a fully  licensed  person,  is  prohibited.  The 
Liquor  Control  Act  and  also  the  act  governing  the  sale  of 
3.2>  beer  or  non-intoxicating  beer  provides  that  every 
person  selling  such  liquor  must  be  licensed  by  the  Super- 
visor of  Liquor  Control,  and  in  the  absence  of  the  license, 
no  such  liquor  can  be  legally  sold  in  the  State  of  Mis- 
souri . 


Both  this  opinion  and  our  opinion  of  March  10, 

1937,  a copy  of  which  is  attached  hereto,  deals  only  with 
boats  on  navigable  streams  which  are  being  used  as  boats 
and  as  a means  of  conveyance.  We  have  made  no  attempt  to 
determine  whether  boats  or  structures  resting  on  a 
navigable  stream,  but  which  are  attached  to  the  shore  by 
some  permanent  means  and  which  are  not  being  used  in  river 
traffic,  can  be  licensed  by  the  Supervisor  of  Liquor  Con- 
trol. 


Respectfully  submitted, 


J.  F.  ALLEBACH 
Assistant  Attorney  General 


APPROVED: 


W.  J.  BURKE 

(Acting)  Attorney  General 


LIQUOR:  In  city  elections  on  question  of  whether  intoxicating 

liquor  containing  more  than  5%  alcohol  by  weight  can  be 
30ld  by  the  drink,  at  least  a majority  of  the  qualified 
, voters  must  vote.  Then  a majority  of  those  voting  con- 
trols the  election. 


November  18,  1959 


Ron.  " alker  Pierce 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Att:  allace  I,  Bowers,  Chief  Clerk 

Iear  Sir: 


\V 


e have  received  your  recent  letter  which  reads 
as  follows: 


"Y.e  are  in  receipt  of  an  Inquiry  per- 
taining to  by  the  drink  elections. 

"Section  13-a  states  in  brief  that  no 
license  shall  be  Issued  for  the  sale 
of  intoxicating  liquor  by  the  drink 
for  retail  for  consumption  on  the  prer- 
ises where  sold  In  any  incorporated 
city  having  a population  of  less  than 
20,000  inhabitants,  until  the  sale  of 
such  intoxicating  liquor  by  the  drink 
at  retail  for  consumption  on  the  prem- 
ises where  sold,  shall  have  been  au- 
thorized by  a vote  of  the  majority  of 
the  qualified  voters  of  said  city. 

"Section  44-a-4  states  in  brief  that  if 
a majority  of  tie  votes  cast  * * * . 

"The  question,  as  we  see  it,  is  thisj  if 
there  are  600  qualified  voters  in  the 
community,  would  501  of  them  be  required 
to  vote  as  the  majority  of  the  qualified 
voters,  all  301  voting  for  the  sale,  or  ■* 
If  100  votes  were  cast  and  51  are  for 
the  sale,  would  that  be  a majority  of  the 
votes  cast  as  stated  in  Section  44-a-4. 
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"In  repeating,  the  question  is  simply 
this:  Shall  an  incorporated  city  re- 
quire the  majority  of  the  qualified 
voters  to  vote,  or  is  a majority  of 
the *votes  cast  sufficient." 

Section  13-a  of  the  Liquor  Laws,  Laws  of  Missouri, 
-xtra  Session,  1933-34,  page  82,  provides  that  no  license 
shall  be  issued  for  the  sale  of  intoxicating  liquor,  other 
than  malt  liquor  containing  alcohol  not  in  excess  of  5# 
by  weight  by  the  drink  at  retail  for  consumption  on  the 
premises  In  any  incorporated  city  having  a population  of 
less  than  20,000  Inhabitants,  until  tne  sale  of  such 
intoxicating  liquor  by  the  drink  has  been  "authorised  by 
a vote  of  the  majority  of  the  qualified  voters  of  said 
city" • 

Lection  44-a-4  of  the  Liquor  Laws,  Laws  of  Mis- 
souri, Extra  Session,  1933-34,  page  93,  in  dealing  with 
such  elections,  states  In  part: 

"If  a majority  of  the  votes  cast  at 
such  election  be  'For  the  sale  of 
intoxicating  liquor,  containing  alcohol 
in  excess  of  five  (5$)  per  cent  by 
weight,  by  the  drink  at  retail  for 
consumption  on  the  premises  where 
sold’,  such  intoxicating  liquors  nay 
be  sold  under  the  provisions  of  ex- 
isting laws  * •»  * * * 

Section  44-a-5,  Laws  of  Missouri,  Extra  Session, 
1933-34,  page  93,  reads  In  part  as  follows: 

"If  a majority  of  the  votes  cast  at 
any  election  held  under  the  provis- 
ions of  this  act  shall  be  ’Against 
the  sale  of  intoxicating  liquor  con- 
taining alcohol  In  excess  of  five  (5$) 
per  cent  by  weight,  by  the  drink  at 
retail  for  consumption  on  the  premises 
where  sold,*  It  shall  not  be  lawful  * * ." 
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It  will  be  observed  that  the  Legislature  has 
made  two  requirements  in  such  elections.  First,  it  has 
prescribed  that  a majority  of  the  qualified  voters  must 
vote  on  the  question  when  it  is  submitted.  Second,  it 
has  prescribed  that  "If  a majority  of  the  votes  cast" 
are  favorable,  then  intoxicating  liquor  containing  al- 
cohol in  excess  of  by  weight  may  be  sold  by  the 
drink  in  such  incorporated  areas.  The  Legislature  has 
not  required  that  a majority  of  the  qualified  voters 
shall  vote  either  for  or  against  the  measure.  It  has 
merely  required  that  a majority  of  the  voters  shall  turn 
out  at  the  polls  and  vote,  either  for  or  against  the 
proposition,  and  then  "if  a majority  of  the  votes  cast" 
are  favorable,  the  proposal  will  carry.  On  the  other 
hand.  If  the  majority  of  the  qualified  voters  vote  and 
if  a majority  of  those  actually  voting  cast  their  bal- 
lots against  the  proposition,  then  the  matter  will  fall. 

This  appears  to  be  the  legislative  Intention, 

CONCLUSION. 

In  elections  held  In  cities  and  towns  on  the 
question  of  whether  or  not  intoxicating  liqucr  contain- 
ing alcohol  in  excess  of  5#  by  weight  may  be  sold  by 
the  drink  at  retail  for  consumption  on  the  premises  where 
sold.  It  is  the  legislative  requirement  that  at  least  a 
majority  of  the  qualified  voters  of  the  city  or  town 
shall  turn  out  and  vote  on  the  proposition,  If  a ma- 
jority of  those  voting,  that  Is,  a majority  of  the  ma- 
jority, are  favorable,  then  the  proposition  will  carry. 

If  a majority  of  those  voting  opnose,  then  the  proposition 
will  fail. 

Respectfully  submitted. 


J.F.  ALLEBACK 

Assistant  Attorney  General 

APPROVED  By: 


V.  .J.  BURKE 

(Acting)  Attorney  General 


JFAtVAC 


LIQUOK:  liquor  licensees  authorized  to  sell  intoxicating 

liquor  by  the  drink  may  also  3ell  3.5 4%  beer  under 
the  same  license.  


December  28,  1939 


Honorable  halter  Fierce 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Attention:  Mr,  Wallace  I.  Bowers 
Chief  Clerk 


Dear  Sir: 


We  have  received  your  recent  request  for  an  opinion 
which  reads  as  follows: 


"We  respectfully  request  an  opinion 
on  the  following  question: 

tllay  a person  licensed  to  sell  all 
kinds  of  intoxicating  liquor  by  the 
drink  also  sell  3,2^  beer  under  his 
liquor  by  drink  permit?  Section  22 
of  the  Liquor  Control  Act  specif i daily 
states  that  a b%  beer  licensee  may  sell 
non-in toxlcati  ig  beer  without  an  addi- 
tional permit,  provided,  of  course, 
that  said  non-intoxicating  beer  is  not 
sold  on  Sunday  or  Election  Day, ' 

"For  your  information,  we  have  assumed 
that  the  liquor  by  drink  licensee  had 
this  privilege,  but  there  lias  never 
been  an  official  ruling  on  it," 


Section  22  of  the  Liquor  Laws,  Laws  of  Missouri,  1635, 
p,  L74  provides  in  part  as  follows: 


"*  * » Provided,  however,  that  no  licen- 
see holding  a license  to  sell  malt  liquor 
containing  alcohol  in  excess  of  three 


Honorable  Vi'alter  Pierce 


-2- 


December  28 , 1959 


and  two-tenths  per  cent  (3*2>£)  by  weight 
or  any  other  kind  or  character  of  intoxi- 
cating liquor,  3hall  sell,  give  away  or 
otherwise  dispose  of,  or  suffer  the  same 
to  be  done  in;  upon  or  about  his  premises 
any  non-intoxicating  beer  in  any  quantity, 
either  in  the  original  package  or  by  the 
drink,  on  the  first  day  of  the  week  com- 
monly called  Sunday*  *****  n 


Paraphrasing  the  above,  the  legislature  has  said  that 
no  licensee  holding  a license  to  sell  b%  beer  or  any  other 
kind  of  intoxicating  liquor  wnatsoever,  shall  sell,  give 
away  or  otherwise  dispose  of  on  his  premises  any  3,2>  beer 
in  any  quantity,  either  in  the  original  package  or  by  the 
drink  on  the  first  aay  of  the  week,  commonly  called  Sunday, 

Therefore  it  appears  that  the  legislature  has  at  least 
implied  that  dealers  in  intoxicating  liquor  may  sell  and 
handle  3* 2/o  beer,  otherwise  it  would  never  have  prescribed 
a day  of  the  week  when  such  dealers  could  not  sell  non-intoxi- 
cating beer.  It  is  a rule  that  that  which  is  clearly  implied 
by  a statute  is  as  much  a part  of  the  statute  as  if  the  same 
were  expressed  in  words.  In  the  case  of  Bowers  v*  Missouri 
Mut*  Ass'n,  62  S.  W*  (2d),  1058,  the  Supreme  Court  of  Missouri 
announced  this  rule  as  follows,  1*  c*  1063: 


M*  « * in  Coonce  v*  Liunday,  3 Mo,  373, 
375,  it  is  said:  ’It  is  a rule  that 
that  which  is  clearly  implied  by  a 
statute,  is  as  much  a part  of  the  statute 
as  if  the  same  were  expressed  in  words'* 
In  that  case  it  was  held  that  a provision 
that  no  execution  should  issue  from  the 
circuit  clerk's  office  on  a transcript 
of  the  judgment  of  a justice  of  the 
peace  until  one  had  been  issued  by  the 
justice  implied  that  it  could  then  issue. 
See,  also.  State  ex  rel,  McCaffery  v* 
Mason,  155  Mo,  486,  500,  55  S.  W*  636; 
State  ex  rel*  Johnston  v*  Caulfield  et 
al.,  245  Mo*  676,  150  S*  Vj*  1047." 


Therefore  the  implication  in  Section  22  that  dealers 
licensed  to  sell  intoxicating  liquor  may  also  sell  3*2>  beer 
by  providing  against  such  sales  on  Sundays  constitutes  a 
direct  statutory  authorisation  to  sell  non-intoxicating  beer 
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"us  if  tfAe  sume  wero  expressed  in  words” • 

This  right  was  specifically  recognizeu  by  the  Supreme 
Court  in  the  case  of  Kann  v.  Fitzgerald,  119  S,  W*  (2d)  808* 

The  action  in  that  case  was  instituted  by  300  saloonkeepers 
of  St,  Louis,  all  of  them  licensed  to  sell  all  kinds  of  intoxi- 
cating liquor  by  the  drink,  to  enjoin  the  State  Supervisor  of 
Liquor  Control,  the  Board  of  Police  Commissioners,  the  Chief 
of  Police,  Chief  of  Dectives  of  the  City  of  St,  Louia  and 
their  subordinates  from  enforcing  the  Sunday  provisions  of 
the  Intoxicating  Liquor  Act,  and  thereby  prohibiting  such 
saloonkeepers  from  selling  3,2^  beer  on  Sunday,  The  saloon- 
keepers admitted  they  had  no  right  to  sell  intoxioating  liquor 
on  Sunday,  but  insisted  they  had  the  legal  right  to  sell  3,2$ 
or  non-intoxicating  beer  on  that  day  of  the  week.  The  court 
said  at  1,  c,  810! 


"It  is  argued  that  the  act  undertakes  to 
regulate  both  the  sale  of  Intoxicating 
liquor  and  the  sale  of  non-intoxicating 
beer  on  Sunday,  and  for  that  reason  the 
act  contains  more  than  one  subject.  We 
do  not  think  so.  The  legislature  intended 
by  Sec,  22  of  the  act  to  prohibit  the  saloon- 
keeper from  selling  intoxicating  liquor  on 
Sunday  while  pretending  to  sell  only  non- 
intoxicating beer  on  said  day.  In  other 
words,  s&id  section  is  not  a regulation  of 
the  sale  of  non-intoxicating  beer.  It  is 
a regulation  of  the  conduct  of  those  li- 
censed to  sell  intoxicating  liquor  and 
does  not  violate  Sec,  28,  Art,  4 of  the 
constitution,  l!o,  St,  Ann,  Const,  art  4, 
Section  28," 


We  note  also  from  your  request  that  the  Department  of 
Liquor  Control  has  always  assumed  that  the  liquor  by  the  drink 
licensees  had  this  privilege.  Departmental  construction  of 
statutes  are  always  entity  d to  a great  weight.  The  Supreme 
Court  of  Missouri  recently  restated  this  rule  in  the  Case  of 
In  Re  Bernays*  Estate,  126  S,  W«  (2d),  209,  l,c«  217  as  follows! 


”It  is  true  that  the  construction  of  a 
statute  by  those  charged  with  its  execu- 
tion, especially  when  it  has  long  pre" 
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vailed,  la  entitled  to  0reat  weight  and 
should  not  be  ulsregarued  or  overturned 
except  for  cogent  reasons,  and  unless  It 
be  clear  that  such  construction  Is  erroneous*" 


CONCLUSION 


We  conclude  therefore,  that  liquor  licensees  licensed 
to  sell  all  kinds  of  intoxicating  liquor  by  the  drink  are 
also  authorized  to  sell  3*2Jo  beer  under  such  permits* 


Respectfully  submitted. 


J.  F*  ALLEBACH 
Assistant  Attorney-General 


API  ROVED I 


^7.'  EUIiKs 

(Acting)  Attorney -General 


JFA/ww 


OFFICERS: 


Police  Commissioner  at  St.  Joseph  is  not 
city  officer  but  a state  officer  as  far 
as  city  counsel  contracts  for  material 
be  concerned. 


kay  12,  1 39 


Honorable  H.  0*  Rix 
Police  Couriissioner 
President  of  Hease-Kix  Company 
St.  Joseph,  Missouri 

Dour  Sir: 


We  acknowledge  your  request  for  an  opinion  dated  May 
3,  1939,  which  reads  as  follows: 


"I  am  President  of  the  Board  of  Police 
Commissioners  of  St.  Joseph,  Missouri, 
also  an  officer  of  the  Hes.'e-Rix  Company, 
who  deal  In  building  materials  and  sup- 
plies . 

"There  nr*.  a numoer  of  contracts  let,  and 
to  be  let,  for  the  con  struct  ion  of  public 
improvements  unoer  the  P.  ><•  A.,  for  which 
bonds  have  been  voteu.  Un^er  the  rulings 
of  the  P.  W.  A.,  no  e plo;, ec  of  the  city 
can,  cl the  directly  or  indirectly,  enter 
Into  any  contracts  for  the  sule  of  mater- 
ials to  be  used  i the  co  struction  of 
the  Improvements  under  the  P.  A.  pro- 
gram. 

"0.  \V.  Watkins  of  Groves  & bat  kins,  our 
attorneys  furnished  the  following  opinion. 

"It  is  our  opinion  that  Mr.  Rix  is  an  em- 
ployee of  the  tate  of  Missouri  and  not 
of  the  City  of  St.  Joseph.  Under  our  city 
charter  any  office  of  the  city  is  prohibited 
from  having  any  interest  in  any  oon'tract, 
either  directly  or  indirectly,  with  the 
city,  or  to  furnish  supplies  for  the  city. 

I r fer  to  Section  6154  R.S.Mo.  1929. 
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"Sections  6560,  6361,  and  6369,  provide 
for  the  appointment  of  Police  Coranission- 
ers  and  their  duties.  It  is  our  opinion 
that  under  these  sections  of  the  statutes 
eacr  of  the  Police  Commissioner s is  an 
officer  of  the  State  of  Missouri  and  are 
not  in  any  wise  officers  of  the  City  of 
St.  Joseph. 

"Section  6372  provides  that  members  of 
the  police  force  of  such  city  organization 
app  inted  by  the  Conriissioners  are  declared 
officers  of  the  city  under  the  charter  and 
ordinances  of  the  city,  and  also  officers 
of  the  otawe  of  Missouri,  but  it  does  not 
provide  that  the  Commissioners  themselves 
si^ill  be  officers  Ox  the  city# 

t 

"r . w.  a.  xias  requested  that  I get  a ruling 
from  your  of  i ice  in  this  n»atter  tills  week. 

I will  appreciate  it  v.ry  much  if  it  is 
at  all  possible  for  you  to  send  me  your 
opinion  with  reference  to  this  matter,  so 
that  it  will  reach  me  this  week." 


Section  6154  R.  S.  Mo.  1929  provides: 


"If  any  city  officer  shall  be  directly  or 
Indirectly  interested  in  any  contract  under 
the.  city,  or  any  work  doen  by  the  city,  or 
in  furnishing  supplies  for  the  city  or  any 
of  its  institutions,  he  shall  be  deemed 
guilty  of  a misdemeanor;  and  any  appointive 
officer  becoming  so  interested  sli&ll  be  dis- 
missed from  office  im.  ediately  by  the  mayor; 
and  upon  the  ma,  or  becoming  satisfied  that  ' 
any  el'  „cive  officer  is  so  interested,  he 
shal  immediately  suspend  such  officer  and 
report  the  facts  to  the  comnon  council, 
whereupon  he  comnon  council,  as  soon  as 
practicable,  shall  be  convened  to  hear  and 
determine  the  same;  and  if,  by  a four- fifths 
vote  of  tne  comuon  council,  he  be  found  to 
be  so  interested,  he  shall  be  imnedlatwly 
ui  amis  sea  fro...  suci.  office.  No  officer  shall 
liolu  two  appointments  unuer  the  city  govern- 
ment at  the  same  time." 


Honorable  H.  G.  Riac 
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Whether  a Police  Commissioner  of  St.  Joseph  Is  or  Is 
not  a ’’city  officer",  as  iuentiileu  in  the  above  statute  as 
not  bein j legally  able  to  contract  supplies  to  tho  city,  de- 
pends upon  the  sense  upon  which  the  term  "city  officer"  is 
used  in  the  statute,  una  also  upon  the  particular  circumstances 
involved  in  the  contractual  relationship. 

Section  6154,  supra,  was  not  passe?  to  restrain  reason- 
able individual  business  enterprise  on  the  part  of  a Police 
Commissioner  who  hap  ens  to  be  an  officer  and  owns  stock  in 
a mercantile  company.  It  is  true  that  the  duty  of  a Police 
Commissioner  makes  his  office  a public  trust  which  he  cannot 
administer  by  using  tho  office  so  as  to  conflict  with  Ills 
duty  to  serve  at  best  interest  of  the  public# 

46  Corpus  Juris,  page  1037,  Section  308  sets  out  the 
principles  of  law  which  should  be  applied  in  construing  Section 
6154,  supra,  and  reads: 


"A  public  office  is  a public  trust  and  the 
holder  thereof  cannot  use  it  directly  or 
indirectly  for  a personal  profit;  und  offi- 
cers arc  not  permitted  to  place  themselves 
in  a position  in  which  personal  interest 
may  come  into  conflict  with  the  duty  which 
they  owe  tc  the  public.  # * # * * " 


You,  as  Police  Uomis^xoner  have  no  statutory  power  to 
execute  city  contracts  for  material  to  be  used  on  projects  of 
Public  il.orka  Administration#  In  such  contracts  the  city  council 
through  city  ordinances  are  the  contracting  parties  who  must 
come  to  an  agreement  with  third  persons. 

Sections  6360,  6361,  & 6562,  provide  for  the  appointment 
of  Police  Commissioners  in  St.  Joseph,  Missouri,  and  also  the 
Comr.is3ioner ’s  duties. 

Among  other  things  these  statutes  require  the  Oomnisaloners 
to  be  citizens  of  the  State  of  Missouri,  that  they  receive 
v500#00  per  year  salary,  that  they  take  oath  to  sup  ort  the  con- 
stitution of  the  State  of  Missouri,  that  the  treasurer  give  bond 
to  the  State  of  Missouri,  that  vacancies  be  filled  by  the  Gover- 
nor of  the  State  of  Missouri,  and  that  the  Governor  of  Missouri 
may  remove  them  for  official  misconduct,  and  that  the  Governor 
issue  commissions  to  them# 


Ho  orable  I • O.  Rix 
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Section  6362  R.  S.  Mo.  1929  provide st 


"The  duties  of  the  board  of  police  here- 
by created  shall  be  as  follows:  They  shall 
at  all  times  of  the  day  and  night,  within 
the  boundaries  of  any  city  of  the  first 
class,  as  well  on  water  as  on  land,  pre- 
serve the  public  peace,  prevent  crime  and 
arrest  offenders,  protect  the  rights  of 
person  or  property  and  guard  the  public 
health,  preserve  order  at  every  public 
election  and  at  all  the  public  meetings 
and  places,  and  on  all  public  occasions, 
prevent  ana  remove  nuisances  on  all  streets, 
alxeys,  highways,  waters  and  other  places, 
provide  a proper  police  force  at  every  fire 
for  the  protection  of  firemen  and  property, 
protect  immigrants  and  travelers  at  steam- 
boat landings  and  r^ilv/ay  stations,  see 
that  all  laws  relating  to  elections  and 
to  observance  of  Sunday,  and  relating  to 
pawnbrokers,  intemperance,  lotteries  and 
lottery  policies,  vagrants,  disorderly 
persons,  are  enforced;  and  suppress  gambling 
and  bawdy  houses,  and  every  other  manner 
and  kind  of  disorder  and  offense  against 
law  and  the  public  health.  They  shall  also 
enforce  all  lav/s  and  ordinances  passed,  or 
which  may  hereafter  be  passed  by  the  common 
council  of  such  city,  not  inconsistent  with 
the  provisions  of  this  article  or  any  other 
lav;  of  the  state  which  may  be  properly  en- 
forceable by  a police  force.  In  case  they 
shall  have  reason  to  believe  that  any  per- 
son within  said  city  intends  to  commit  any 
breach  of  the  peace  or  violation  of  law  or 

¥ order  beyond  the  city  limits,  or  any  person 

* charged  with  the  commission  of  crime  in  such 

* city,  and  against  whom  criminal  process  shall 
have  been  issued,  such  person  may  be  arrested 

■ upon  the  same  in  any  art  of  this  state  by 
the  police  force  created  or  authorized  herein: 
u-  u-  is-  -a-  -is-  -it  -Ji-  * -a-  ■»  w 


In  tiie  case  of  britton  v.  Steuer,  et  ul,  62  Mo.  374,  the 
court  says: 


Honorable  H.  Q.  Rix 


— &— 


May  12,  1939 


* * * There  la  a recognized  distinction 
between  State  officers,  whose  duties  concern 
the  State  at  large,  or  the  general  public, 
although  exercised  within  defined  territorial 
limits,  and  municipal  officers,  whose  fu  nctions 
relate  exclusively  to  the  particular  munici- 
pality. ******  A State  officer  may  be 
connected  with  some  of  the  municipal  functions 
but  he  must  derive  his  powers  from  a State 
statute  and  execute  his  powers  in  obedience 
to  a State  lav/,  ************ 


In  re  Police  Com'rs,  49  Atl.  Rep.  36  l.c.  38,  2*.  R.  I. 
654,  that  court  held  police  cormiss lowers  of  New  Port,  R.  I. 
to  be  state  officers  and  the  court  saids 


"While  their  juris  iction  and  their  duties 
arc  territorially  limited  to  the  city  of 
Newport,  those  duties  are  clearly  of  general 
concern,  ana  they  discharge  a state  function, 
rather  than  a municipal  function.  ***** 

* * * * * Y/e  are  accordingly  of  the  opinion 
that  this  board  of  police  comr.issioners  is 
a state  board,  within  the  spirit  as  wel  as 
within  the  letter  of  the  act.” 


CONCLUSION 


YYe  believe  the  conclusion  in  the  Rhode  Island  case,  supra, 
should  be  the  conclusion  to  your  problem.  We  are  of  the  opinion 
that  since  your  office  is  by  legislative  act,  the  appointment  to 
which  1b  by  the  Governor  with  confirmation  of  the  Senate,  the 
office  beiu j holu  su-ject  to  removal  by  the  Governor,  the  bond 
being  given  to  the  State  of  Missouri,  the  official  oath  being 
to  support  the  constitution  of  Missouri,  and  the  duties  pertain- 
ing to  the  auministration  of  justice  and  the  preservation  of 
peace,  (essential  matters  of  public  state  wide  concern),  it 
follows  that  the  office  is  a state  ofiice  and  not  a city  office 
as  the  term  "city  officer”  is  used  in  Section  6154,  supra. 

Respectfully  submitted. 

WM.  ORR  SAWYERS 

APi  ROVED:  Assistant  Attorney -General 


j.  bV  Wlor 

(Acting)  Attorney -General 
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OFFICERS:  The  court  has  no  authority  to  advance 

PAYMENT  OF  SALARIES  IN  the  salary  of  any  county  officer. 

ADVANCE: 


r 


November  7,  1939 


Honorable  Amos  P.inaman 
Presiding  Judge 
Lincoln  County  Court 
Troy,  Missouri 


Dear  Sir* 

This  is  in  reply  to  yours  of  the  4th  wherein  you 
request  an  opinion  from  this  department  on  the  following 
question* 

i 

“Will  you  please  give  me  an  opinion 
on  the  following  question*  Has  the 
County  Court  a legal  right  to  advance 
the  salary  of  any  County  Of fl cert 
Please  render  an  opinion  as  soon  as 
possible,  and  send  direct  to  me  at 
Troy,  Missouri." 


I do  not  know  whether  or  not  you  refer  in  your 
request  to  any  particular  officer,  but  from  my  research 
on  this  question  we  find  that  the  same  rule  applies  to 
all  officers.  As  a general  proposition  an  officer  must 
look  to  the  statutes  for  his  authority  for  drawing  a 
salary  or  a fee  and  if  the  statutes  does  not  provide 
for  such  salary  or  fee,  then  he  is  not  entitled  to  the 
same. 


By  referring  to  Article  V,  chapter  9 of  the 
Revised  Statutes  of  Missouri  1929,  it  will  be  seen  that 
it  is  the  duty  of  the  county  court  to  attend  to  the  county 
business  and  pass  upon  claims  against  the  county  which 
maybe  presented  to  the  court.  No  claim  could  be  presented 
to  the  court  before  the  services  are  performed.  We  find 
that  the  rule,  as  applicable  to  your  question,  is  stated 
in  Volume  12  Corpus  Juris  at  page  1020,  Section  646,  in 
the  following  language* 
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"While  a public  officer  has  no  rights 
of  any  sort  to  compensation  for  his 
services  before  he  has  earned  it,  even 
If  prevented  from  performing  such  ser- 
vices by  legislative  action,  *****  " 

Section  11813,  Laws  of  Missouri,  1937,  page  447, 
provides  as  follows! 

"The  salary  of  the  Clerk,  and  that  of 
his  deputies,  and  assistants,  shall 
be  paid  out  of  the  county  treasury. 

In  monthly  installments,  at  the  end 
of  each  month.  *********** 

And  Section  11811,  Laws  of  Missouri,  1937,  page 
441,  provides  as  follows! 

"The  clerks  of  the  county  courts  of 
this  State  and  their  deputies  and 
assistants  shall  receive  for  their 
services  annually,  to  be  paid  out 
of  the  county  treasury  in  monthly 
installments  at  the  end  of  each 
month  by  warrant  drawn  by  the  county 
court  upon  the  county  treasury,  the 
following  sums!  *********" 

Seotlan  11774,  R.  S.  Missouri  1929,  provides  that 
the  payment  of  the  salary  of  a Judge  shall  be  made  in  the 
following  manner! 

"Such  payments  shall  be  made  to 
such  circuit  judge  and  prosecuting 
attorney  by  the  county  treasurer  of 
such  county  at  the  end  of  each  and 
every  month  upon  the  accounts  pre- 
sented by  such  judge  and  prosecuting 
attorney,  and  shall  be  paid  out  of 
the  general  revenue  fund  of  such 
county)  and  such  monthly  account, 
when  presented  and  paid,  shall  be 
duly  receipted  for  by  such  officers 
and  retained  as  proper  vouchers  by  the 
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county  treasurer  of  such  county." 

% 

It  will  be  noted  that  this  section  contemplates 
that  the  salary  shall  not  be  paid  until  the  service  Is 
rendered. 

Section  11769,  P.  S.  Ml  sour!  1929,  provides 
that  the  state  officers  shall  present  their  accounts  to 
the  auditor  and  shall  be  paid  at  the  end  of  each  month. 

Uy  a reading  of  all  of  the  sections  of  the 
statutes  which  apply  to  payment  of  salaries  of  officers. 
It  will  be  seen  that  the  idea  exists  throughout  such 
statutes  that  the  lawmakers  intended  that  the  salary  of 
the  officer  should  be  paid  at  the  end  of  the  month  In 
which  the  servloes  are  rendered. 


CONCLUSION. 


From  the  foregoing  It  Is  the  opinion  of  this  de- 
partment that  the  county  oourt  has  no  suthorlty  to  advance 
the  salary  of  any  county  officer  or  to  pay  it,  or  any  part 
of  It,  before  the  servloes  are  rendered. 

Respectfully  submitted 


TYR  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


WY  TVTarmcB 

(Acting)  Attorney  General 
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COUNTY  CONTRACTS:  Officers  cannot  be  interested  in  contracts 

of  the  county. 


J 


) 
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August  2,  1939 


Mr.  G.  W.  Rogers 
Prosecuting  Attorney 
Ozark  County 
Gainesville,  Missouri 


Dear  Sir: 


We  have  your  request  of  recent  date  for  an 
opinion  as  to  the  construction  of  Section  2089,  R.  S. 
Mo.  1929.  The  questions  raised  by  you  are  as  follows: 


"1.  The  County  Court  in  session 
wakes  an  order  directing  the  publishing 
of  certain  notices,  designating  that 
they  be  published  in  the  Ozark  County 
Tines.  Another  paper  is  published  at 
Bakersfield,  Missouri,  in  this  county. 
If  the  Presiding  Judge,  as  Sditor,  pub- 
lishes these  notices,  is  it  a violation 
of  the  statute? 


"2.  The  Ozark  County  Times  prints 
the  envelopes,  stationery,  and  other  sup- 
plies for  the  County  offices.  The  bills 
are  made  out  to  the  County  officers.  The 
County  Court  issues  a warrant  to  the 
County  officers  and  then  require  the  county 
officers  to  endorse  the  warrants  and  turn 
them  over  to  the  Presiding  Judge  in  pay- 
ment for  the  printing  and  other  supplies. 

Is  this  a violation  of  the  statute? 

”3.  The  law  requires  publication  of 
notices  by  the  collector  in  selling  land 
for  delinquent  taxes.  Is  this  a violation 
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of  the  law  if  the  notices  are  published 
in  the  paper  belonging  to  the  Presiding 
Judge  when  there  is  another  newspaper  in 
the  County? 

"4.  The  law  requires  certain  publi- 
cations in  regard  to  holding  elections, 
and  requires  that  these  notices  be  pub- 
lished in  two  papers  in  the  county.  Would 
the  publication  of  this  matter  in  the 
paper  belonging  to  the  Presiding  Judge  be 
a violation  of  the  statute?” 

Since  Section  2089  prohibits  county  Judges  from  be- 
coming a party  to  Any  oontraot  in  which  the  county  is 
direotly  or  indirectly  interested,  it  would  appear  that  a 
reasonable  construction  of  this  statute  makes  all  of  the 
above  aots  set  out  in  the  four  paragraphs  illegal.  The 
simple  matter  of  a contract  merely  calls  for  an  agreement 
between  the  oounty  Judges  on  one  side  and  some  person  on 
the  other,  wherein  certain  services  are  to  be  performed 
for  the  benefit  of  the  oounty,  or  supplies  furnished  to 
the  county,  in  return  for  the  consideration  of  the  oounty 
court  transferring  portions  of  the  county  revenue  under 
such  oontract  to  the  persons  performing  the  servloe  or 
selling  the  supplies  to  the  oounty. 

There  appear  to  be  no  cases  interpreting  this  section 
in  this  state,  but  under  the  general  law  of  contracts,  this 
office  is  of  the  opinion  t at  a oounty  Judge  cannot  be  a 
party  to  any  contract  which  involves  the  transfer  of  county 
funds  direotly  or  indirectly  to  him  personally. 


Respectfully  submitted 

7RAWKLIH  S.  RXAOAB 

Assistant  Attorney  General 

APPROVED: 


J.  a.  TA*16k 

(Acting)  Attorney  General 
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PUBLIC  SERVICE 
COMMISSION : 


Can  not  exact  motor  carrier's  license  from 
trucker  transporting  livestock  from  farm  to 
market  and  on  the  return  trip  hauling  his 
(the  truckers)  own  property. 


December  P,  1959 


/ )fi  . s t _ » ^ ' / 

Public  Service  (#mmiasion 
Jefferson  City 
Missouri 


Gentlemen : 


Tills  will  acknowledge  receipt  of  your  letter  of 
November  lb,  1939,  requesting  us  to  supplement  our  opinion 
of  August  lb,  1939,  to  Honorable  Jack  H,  Lenny,  in  which 
we  held  a contract  hauler  co’  Id  transport  livestock  for  a 
person  for  hire  from  the  farm  to  the  original  market  and  on 
the  return  trip  transport  for  hire  stocker  and  feeder 
livestock  or  transport  his  (the  truckers)  own  property 
of  any  description,  and  not  be  required  to  have  a license 
as  a contract  hauler.  You  ask  us  if  this  ruling  also 
applies  to  motor  carriers. 


Section  5267,  Laws  1931,  p,  306,  provides! 


"(a)  The  public  service  commission  is 
hereby  vested  with  power  and  authority, 
and  it  shall  be  its  duty  to  license, 
supervise  and  regulate  every  motor 
carrier  in  this  state  * * * ," 


Section  5264  (b).  Laws  1931,  p,  304,  provides: 


"Ebe  term  'motor  carrier',  when  used  in 
this  act,  means  any  person,  1'lrtu,  etc., 
operating  any  motor  vehicle  with  or  without 
trailer  or  trailers  attached,  upon  any 
public  highway  for  the  transportation  of 
persons  or  property  or  both  or  of  providing 
or  furnishing  such  transportation  service 
for  hire  as  a common  carrier.  * w w * * ," 


Section  5268(a),  Laws  1931,  p.  307,  provides » 
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"It  is  hereby  declared  unlawful  lor  any 
motor  carrier  to  operate  or  furnish  service 
as  a coBLion  carrier  within  tnia  atute 
without  first  liaving  obtained  from  the 
commission  a certiilcate  declaring  that 
public  convenience  and  necessity  will  be 
promoted  by  such  operation," 


3ectl<  n 526F(b),  Laws  1931,  p,  30*',  provides: 


"It  is  hereby  declared  unlawful  for  any 
motor  carrier  except  as  provided  in 
section  5265  of  this  act  to  use  any  of 
the  highways  of  this  state  for  the  trans- 
portation of  persons  or  property,  or  both, 
in  interstate  commerce  without  first  having 
obtained  from  the  cossnission  a permit  to 
do  so," 


It  is  clear  that  under  the  terms  of  these  statutes, 
motor  carriers  operating  in  intrastate  and  Interstate  com- 
merce must  obtain  a permit  from  the  Public  Service  Commission, 
when  engaged  in  hauling  livestock  to  the  market  and  in 
hauling  any  other  property  to  or  from  any  place,  unless  there 
Is  some  provision  in  the  law  that  provides  an  exception,  or 
unless  the  act  does  not  cover  the  activity. 

It  will  be  noted  the  legislature,  when  dealing  with 
Interstate  carriers,  made  specific  reference  to  the  exception 
statute,  while  it  did  not  do  so  when  dealing  with  intrastate 
carriers,  however,  this  makes  no  difference  to  the  question 
because  of  the  broad  terras  employed  in  the  exception  statute. 
The  section  is  number  5266,  Laws  1937,  p,  439,  and  provides: 


"The  provisions  of  this  act  shall  not  apply 
* * * to  motor  vehicles  used  exclusively 
in  t ransporting  farm  and  dairy  products  from 
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the  farm  or  dairy  to  a creamery,  warehouse, 
or  other  original  storage  or  market,  and 
transporting  stocker  and  feeder  livestock 
from  market  to  farm  or  from  farm  to  farm 

* # -•*  # 


The  term  motor  vehicle  used  in  this  section  is  broad 
enough  to  and  does  include  motor  carriers,  exempting  them 
from  the  operation  of  the  act  if  the  vehicle  is  used  ex- 
clusively to  haul  the  exempted  products* 

The  question  that  now  confronts  us  is  this t Does  the 
use  of  the  motor  vehicle  to  h aul  the  truckers  own  property 
on  the  return  trip  after  hauling  livestock  to  the  market 
cause  the  exception  not  to  apply? 

In  Section  5264  (b),  supra,  it  is  to  be  noted  a motor 
carrier  is  defined  as  one  who  transports  for  hire  as  a 
conn  on  carrier.  On  this  return  trip,  the  motor  carrier  is 
not  transporting  for  hire.  He  is  transporting  his  own  property 
and  the  Public  Service  (Commission  has  no  control  over  such 
activity. 

The  excludve  transportation  required  by  Section  62 ob, 
supra.  In  orcter  for  the  motor  carrier  to  be  entitled  to  the 
exception  has  reference  to  transporting  only  the  products 
named  therein  in  the  manner  specified  for  hire.  In  other 
words,  if  the  motor  carrier  transports  for  hire  any  oth  r 
property  in  any  other  manner,  than  is  specified  in  Section 
5265,  he  then  must  obtain  a perrlt. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  a motor  carrier  trans- 
porting farm  products  for  a person  for  hire  from  the  farm 
to  the  original  market,  and  then  purchasing  property  as  his 
(the  truokers)  own,  and  transporting  it  on  his  return  trip, 
is  not  required  to  be  licensed  as  a motor  carrier.  Neither 
is  he  required  to  be  eo  licensed  if  on  his  return  trip  he  • 


Is  transporting  for  hire  stocker  and  feeder  livestock  from 
the  market  to  the  farm. 


Respectfully  submitted. 


LAWIiKMCa  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED! 


rrs 

(Acting)  Attorney  General 
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Recipient  of  Blind  Pension 
may  request  his  name  stricken 
from  the  Blind  Pension  Roll 


I!  arch  17  th  , 1 9 39  • 


Mrs.  Kary  E.  Ryder, 
executive  Director, 

Missouri  Commission  For  The  Blind, 

3630  Grand el  Square, 

St.  Louis,  Missouri. 

Lear  Mrs.  Ryder: 

Tills  will  acknowledge  receipt 
of  your  request  for  an  opinion  under  date  of 
March  13th,  1939. 

Yo  state  that  many  persons  on 
the  blind  pension  roll  that  were  70  years  of 
age  or  over,  and  who  were  able  to  qualify  under 
the  tate  Social  Security  Act,  were  placed  on  the 
old  age  assistance  roll,  when  during  the  last 
quarter  of  1938  the  blind  pension  funds  were 
exhausted.  Now,  some  of  these  persons  desire  to 
remain  on  the  old  age  assistance  roll,  and  by 
written  request  to  the.  I lssouri  Commission  for  the 
Blind,  they  instruct  the  Commission  to  strike  their 
names  from  the  roll.  You  inquire  if  this  may  be 
done. 


The  Blind  Pension  Act  was  created 
for  the  purpose  of  aiding  the  deserving  blind. 
Pensions  are  mainly  designed  to  assist  the  pen- 
sioner in  providing  for  his  daily  wants.  A 
pension  is  not  a matter  of  contract  and  is  not 
founded  upon  any  legal  liability.  No  person  has 
a legal  vested  right  to  a pension,  it  is  merely 
a gratuity.  It  is  not  complusory  that  a person 
on  the  roll  receive  a pension  if  he  chooses  to 
refuse  same.  Anyone  may,  at  any  time,  for  my 
reason,  withdraw  his  name  from  the  roll. 


Mrs* 


Mary  E.  Ryder 


-2> 


March  17th,  1939 


In  reply  to  your  request. 

It  is  the  opinion  of  this  department  that  If  the 
Commission  is  in  receipt  of  a written  request 
from  any  person  on  the  Blind  Pension  Roll, 
requesting  their  name  be  stricken  from  the  roll, 
that  said  request  is  sufficient  to  strike  his 
name  from  the  Blind  Pension  Roll* 


Very  truly  yours. 


AUEREY  R.  HA  ? ETT,  JR., 
Assistant  Attorney  General, 

APPROVED l 


THT'EYffli 

(Acting)  Attorney  General  . 
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OFFICERS:  Circuit  Judges  can  not  lawfully 

hold  office  of  school  director. 


April  loth,  1939. 


Judge  V.  C*  Rose, 
ircuit  Judge, 
nionville,  I Is sour i. 

Dear  Jud,-  e : 

Re  ha  e received  an  inquiry  from 
you  which  Is  as  f ollows : 

"For  a number  of  years  I 
have  been  and  now  am  a mem- 
ber of  the  Board  of  Education 
of  the  unlonlfille  School 
District.  My  present  term 
will  expire  In  April,  1941. 

Aj  the  general  election  ITov*  Oth, 
1938,  I was  elected  Circuit 
Judge  of  the  Third  Judicial 
District  and  will  take. office 
es  such  the  first  Monday  in 
January,  1939. 

It  Is  my  opinion  that  the 
office  of  School  Director  and 
Circuit  Judge  are  not  incompatible, 
and  that  the.  efore  I can  hold 
both,  however,  I should  like 
to  have  your  opinion  on  this 
question  and  if  in  your  judg- 
ment I should  resign  as  a School 
Board  member  I will  do  so.” 

Replying  thereto,  46  C.  J,  page  941, 
paragraph  46  states  s 


Judge  V . C . Ros  e 


April  13th,  1939. 
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"At  common  lav/  the  holding 
of  one  office  does  not  of 
itself  disqualify  the  incum- 
bent from  holding  another  of- 
fice at  the  same  time,  provided 
there  is  no  inconsistency  in  the 
functions  of  the  two  offices  in 
question.  But  v/here  the  func- 
tions of  two  offices  are  incon- 
sistent, they  are  regarded  as  in- 
compatible. The  inconsistency, 
which  at  common  law  makes  offices 
incompatible,  does  not  consist 
in  the  physical  impossibility  to 
discharge  the  duties  of  both  of- 
fices, but  lies  rather  in  a con- 
flict of  interest,  as  where  one 
is  subordinate  to  the  other  and 
.subject  in  some  degree  to  the 
supervisory  power  of  its  incum- 
bent, or  where  the  incumbent  of 
one  of  the  offices  has  the  power 
to  remove  the  incumbent  of  the 
other  or  to  audit  the  accounts 
of  the  other." 


By  Section  22  of  the  Constitution  of 
Missouri  Circuit  Courts  are  invested  with  general 
jurisdiction* 

In  State  ex  rel,  against  Ausk,  48  ! o. 
242,  the  Supreme  Court  held  that  one  person  could 
at  the  same  time  occupy  the  office  of  the  clerk  of 
the  Circuit  Court  and  also  clerk  of  the  County 
Court,  saying  that  the  incompatibility  of  the  two 
offices  was  not  recognized  in  a legal  sense: 

"Inasmuch  as  in  one  or  even 
in  both  of  the  courts,  the 
clerk  may  appear  by  deputy* 

Were  the  duties  necessarily 
pex^s onal,  the  deduction  of 
counsel  would  be  sound,  but 
as  it  is  tve  have  no  right  to 
pronounce  the  offices  incom- 
patible . " 
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In  State  ex  rel.  against  Bus,  135  Mo* 
325,  (en  banc),  the  court  held  that  a person  may 
hold  the  office  of  school  director  and  constable 
at  the  same  time  in  the  City  of  St*  Louis,  and 
said  at  page  338 t 

"The  incompatibility  does 
not  consist  in  a physical 
inability  of  one  person  to 
discharge  the  duties  of  the 
two  offices,  but  there  must 
be  some  inconsistency  In  the 
functions  of  the  two;  some 
conflict  In  the  duties  required 
of  the  officers,  as  where  one 
has  some  supervision  of  the 
other,  is  required  to  deal  with, 
control,  or  assist  him#1* 

At  page  339,  the  court,  quoting  fro m another 
case,  said* 

"The  offices  must  subordinate, 
one  the  other,  and  they  must, 
per  se,  have  the  right  to  Irter- 
fere,  one  with  the  other,  be- 
fore they  are  incompatible  at 
common  law.” 

-K-  * * * * # «-  * a- 

”We  are  unable  to  discover  the 
least  Incompatibility  or  incon- 
sistency in  the  public  functions 
of  these  two  offices,  or  where 
they  could  by  possiblity  come  in 
conflict  or  antagonism,  unless 
the  deputy  sheriff  should  be  re- 
quired to  serve  process  upon  a 
director  as  such*  We  do  not 
think  such  a remote  contingency 
sufficient  to  create  an  Inc am- 
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patibllity.  The  functions 
of  the  two  offices  should  be 
inherently  inconsistent  and 
repugnant.* 

In  State  ex  rel,  Langford,  against  Kansas 
City,  261  S.  W,  115,  the  court  considered  the  ques- 
tion of  whether  the  acceptance  by  a clerk  of  the 
board  of  public  works  of  Kansas  City,  while  wrong- 
fully ousted  from  Is  office,  as  deputy  sheriff 
was  incompatible  with  his  former  position  and  did 
not  vacate  It  as  a xr.atter  of  law,  said  at  page  117 : 

"But  by  holding  this  appoint- 
ment as  deputy  sheriff,  while 
he  was  wrongfully  ousted  of 
his  lawful  office  as  clerk  of 
said  board,  and  was  not  per- 
mitted to  discharge  Its  duties, 
we  hold  that  he  did  not  there- 
by vacate  as  a matter  of  law 
his  office  as  such  clerk  «• 

In  the  latter  case  the  court  summarised 
the  holdings  in  various  cases  on  the  general  ques- 
tion of  incompatibility  of  offices  and  states  at 
page  116 i 

"In  State  ex  rel.  v.  Draper, 

45  Mo.  355,  It  was  held  that 
the  office  of  circuit  judge 
and  a member  of  the  Legisla- 
ture could  not  be  held  at  the 
same  time,  because  the  two 
offices  were  Incompatible  at 
common  law  * * a-  * -:,1  . " 

Under  the  statutes  of  Missotiri  a member 
of  the  school  board  has  various  duties  cast  upon 
him*  Section  9200,  Revised  Statutes  of  Missouri, 
1929,  empowers  the  board  to  issue  funding  and  re- 
funding bonds  lor  the  district.  Section  9201,  Re- 
vised Statutes  of  Missouri,  1929,  empowers  the 
board  to  exchange  such  bonds.  Section  9203,  Revised 
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Statutes  of  Missouri,  1929,  authorizes  the  board 
to  make  an  estimate  for  the  levy  of  a tax  and 
sets  forth  certain  other  authorized  powers*  Like- 
wise, Section  9204,  Revised  Statutes  of  Missouri, 
1929,  and  Section  9205,  Revised  Statutes  of  Missouri 
1929,  declare  that  the  board  shall  have  the  care 
and  keeping  of  all  property  belonging;  to  the  dis- 
trict and  invests  the  board  with  certain  other 
powers*  Section  9206,  Revised  Statutes  of  Missouri, 
1929,  authorizes  the  board  to  enter  into  certain 
contracts*  Section  9207,  Revised  Statutes  of  Mis- 
souri, 1929,  authorizes  the  board  to  make  rules  for 
the  organization,  grading  and  government  of  school 
districts*  Section  9209  authorizes  the  board  to 
enter  into  contracts  with  and  to  employ  teachers 
for  the  districts*  Section  9215,  authorizes  the 
board  of  directors  to  condemn,  land*  We  do  not  set 
out  in  further  detail  the  statutory  authority  con- 
ferred upon  the  board  of  directors  of  the  school 
districts,  but  the  above  sufficiently  illustrates 
the  duties  of- the  board  of  directors  as  showing 
these  might  be  an  inconsistency  in  the  performance 
of  the  duties  of  a school  board  with  the  performance 
of  the  duties  of  the  Circuit  Judge*  Litigation 
might  arise  with  reference  to  the  action  of  the 
school  hoard  in  performing  any  of  the  duties  set 
forth  hereinabove* 

If  a contest  exists  as  to  the  validity 
of  a tax  levy,  of  course  that  contest  must  come  be- 
fore the  circuit  judge  for  determination*  If  the 
district  and  the  school  teacher,  who  claims  to  have 
entered  into  a valid  contract,  get  into  a dispute 
as  to  whether  such  be  the  fact,  it  shows  that  to 
determine  the  status  of  the  controversy  must  come 
before  the  circuit  judge*  It  is  not  merely  the  duty 
of  performing  a ministerial  act,  but  the  person  oc- 
cupying the  position  as  a member  of  the  school  board 
must  exercise  his  judgment,  likewise.  Of  course,  the 
person  occupying  the  position  of. circuit  judge  must 
exercise  his  judgment* 


Jud  e V*C* 
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While  we  recognize  the  high  caliber 
of  manhood  and  the  public  spirit  and  efficiency 
of  the  circuit  judges  and  further  recognize  that 
in  _ ost  instances  school  boards  would  function 
more  efficiently  when  they  have  as  members  there- 
of circuit  judges,  yet  it  appears  to  us  that  the 
adjudicated  duties  on  the  question  of  incompatibility 
of  offices  indicate  that  the  circuit  judge  should 
not  occupy  a position  as  another  officer,  in  which 
capacity  he  would  be  subject  to  his  action  In  his 
former  capacity*  Perhaps  the  outlying  feature  of 
the  law  justifying  this  conclusion  is  that  in  the 
frallity  of  human  nature  the  e may  be  someone  some- 
where in  the  history  of  the  state  who  would  let 
their  actions  as  members  of  school  boards  be  influ- 
enced by  the  fact  that  if  a controversy  arose  as 
to  the  validity  of  such  action,  it  would  be  deter- 
mined by  that  same  person  thereafter,  sitting  as 
Circuit  Judge* 

e have  in  mind  that  of  course,  the  circuit 
judge  would  usually  disqualify  himself  in  such  a 
proceeding,  nevertheless,  if  the  test  of  incompati- 
bility or  inconsistency  of  duties  is  that  in  the  exer- 
cise of  judgment  a person  occupying  one  office  might 
have  before  him  as  the  incumbent  of  another  office 
the  regularity  of  bis  action  as  the  former  officer, 
then  the  two  offices  are  inconsistent,  and  the  ac- 
ceptance of  the  latter  vacates  the  former. 


*&Mle  we  again  recognize  the  high  caliber 
of  the  individual  in  certain  lines,  yet  it  appears 
to  us  sound  public  policy  that  the  public  welfare  be 
preserved  by  the  officials  being  as  “Caesar’s  wife, 
above  suspicion,”  Out  of  the  great  body  of  citizens 
in  each  community,  there  ought  to  be  available  for 
the  public  service  as  school  director  individuals 
who  do  not  hold  another  public  office,  the  exercise 
of  the  duties  of  which  latter  office  might  be 
supervisory  over  the  former* 


Judge  ?.C>  Hose 
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COi.CLUSIOK 


It  is  our  opinion  that  the  office 
ox  circuit  judge  and  that  of  school  director  are 
Incompatible,  and  that  sound  public  policy  and  the 
adjudged  cases  make  inappropriate  the  holding  of 
both  of  said  offices  at  the  same  time  by  'the  same 
individual. 


Yours  very  truly. 


DRAKE  WATS OK 

Assistant  Attorney  General 


APPROVED* 


j,  e.  taylor 

(Acting)  Attorney  General 
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RAILROADS: 

SAFETY  DEVICES  AND 
INTERSTATE  COMMERCE 
COMMISSION: 


May  22,  1939 

b' 


Honorable  George  A.  Rosier 

State  Senator 

Jefferson  City,  Missouri 

Dear  Senator  Rosleri 

This  la  in  reply  to  yours  of  recent  date  request- 
ing an  official  opinion  from  this  department  based  upon 
the  following  letter: 

"In  1913  the  State  Legislature  enacted 
what  ia  usually  referred  to  as  the 
•Engine  Equipment  Law* covered  in  Sec- 
tions 4834  to  4844  inclusive;  Chapter 
32,  Article  2,  R.  S.  Mo.  1929. 

"In  the  1929  Revision  Session  these 
sections  were  not  disturbed,  however, 
in  the  present  Revision  Session  as 
proposed  in  Senate  Bill  No.  112,  it 
is  proposed  to  repeal  thle  whole  oode. 

Under  the  terms  of  the  famous  Napier 
case  (Attorney  General  George  N.  Napier, 
appellant  vs  Atlantic  Coast  Line  R.  R. 

Co.,  et.  al.)  which  is  an  appeal  from 
the  District  Court  of  the  United  States 
for  the  Northern  Distriot  of  Georgia, 
it  la  apparent  the  jurisdiction  of 
States  to  pass  such  regulatory  measures 
pertaining  to  Loootnotlve  equipment  is 
somewhi.t  restricted  either  by  quasi 
judicial  Commissions  and  Boards  or  by 
the  Legislature. 


Safety  devices  for  engines  of  railroads 
should  be  required  and  ordered  by  the 
Interstate  Commerce  Commission. 
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"It  does  not  seen  plain  however, 
that  the  State  may  not  retain  and 
enforce  existing  statutes  of  long 
standing,  covering  safety  appliances 
and/or  equipment  auah  as  set  out  in 
the  first  paragraph  of  Section  4840 
or  in  Section  4841,  R.  3.  1929,  where 
such  provisions  or  requirements  have 
not  been  made  or  the  field  Invaded 
by  the  Interstate  Commerce  Commission 
or  the  Bureau  of  Locomotive  Inspection 
thereof,  in  their  regulations  and  rules. 

"It  is  very  plainly  set  out  in  the  rules 
of  the  Commission  and  Bureau  before 
referred  to,  that  every  section  in  this 
code  has  been  oovered  in  the  rules  of 
the  Bureau  of  Locomotive  Inspection 
except  the  provisions  in  Section  4840 
and  4841,  before  referred  to. 

"I  have  before  me  a letter  dated  March 
22,  1939  over  the  signature  of  Ur. 

John  M.  Hall,  Chief  Inspector  of  the 
Bureau  of  Locomotive  Inspection  where- 
in he  says,  in  parti  'You  are  respect- 
fully advised  that  the  Federal  rules 
for  the  inspection  of  Locomotives  do 
not  contain  a requirement  relative  to 
foot-warmers  or  steam  radiation  In 
locomotive  cabs  or  spring  seats,  and 
therefore  the  Federal  Government  has 
not  oovered  that  field,  and  it  seems 
to  me  that  if  the  Legislature  does 
not  Include  that  provision  (in  their 
repeal)  it  would  still  be  effective 
In  your  state.* 

"In  view  of  the  fact  that  the  previous 
Revision  Session  did  not  see  fit  to 
drop  the  Sections  hereinbefore  referred 
to  from  the  Statutes,  and  in  view  of 
the  further  fact  that  it  is  plain  that 
the  provisions  before  referred  to  in 
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Section  4040  (first  provision)  and  Sec- 
tion 4841  have  not  been  covered  by  rules 
and  requirements  of  the  Interstate  Com- 
merce Conmission  or  the  Bureau  of  Loco- 
motive Inspection  thereof*  and  ns  there 
is  a divergence  of  opinion  upon  the 
matter,  I will  appreciate  an  opinion 
from  your  Department  at  an  early 
date*  in  which  I hope  you  will  set 
out  whether  or  not  the  Sections 
referred  to  should  be  retained  in 
the  Missouri  Statutes. “ 

As  stated  in  your  request  the  two  sections  of  the 
statute  applicable  to  the  question  which  you  have  submitted 
are  being  proposed  to  be  repealed  by  Senate  Bill  No.  112 
are  Sections  4840  and  4841,  R.  S.  Missouri  1929.  The  first 
clause  of  Section  4840,  supra*  provides  as  follows} 

“It  shall  be  unlawful  for  any  person, 
firm  or  corporation*  operating  a line 
of  steam  railroad  in  this  state,  to 
use  or  permit  to  be  used  w? thin  the 
state  of  Missouri*  any  steam  locomotive 
engine,  between  the  first  day  of 
October  and  the  first  day  of  April 
of  the  next  succeeding  year*  unless 
the  inside  of  the  cab  on  such  loco- 
motive engine  shall  be  supplied  and 
equipped  with  not  less  than  sixteen 
square  feet  of  heating  radiation  on 
each  side  thereof;  *•****#*" 

Section  4841,  supra*  provides  as  follows: 

"It  shall  be  unlawful  for  any  person, 
firm  or  corporation,  operating  a steam 
railroad  within  the  stats,  after  the 
first  day  of  August*  nineteen  hundred 
and  thirteen*  to  use  or  permit  to  be 
used  any  locomotive  engine  within  the 
state  of  Missouri*  unless  such  loco- 
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motive  engine  shall  be  equipped  with 
a seat  on  each  side  of  the  cab  there- 
of, which  seats  shall  consist  of  a 
series  of  spiral,  coll  or  elastio 
springs,  on  the  top  of  which  shall 
be  constructed  a padding  or  cushion 
consisting  of  leather  or  a suitable 
substitute  thereof,  stuffed  or  pack- 
ed with  hair,  bk>ss  or  other  suitable 
material  commonly  used  for  such  pur- 
pose, whi  ch  said  seat,  including  the 
springs  thereof,  shall  not  be  greeter 
than  six  nor  less  than  four  inohes 
in  thickness. ■ 

The  last  clause  of  Section  4840,  supra,  has  been 
covered  by  a rule  of  the  Interstate  Commerce  Commission  but 
the  other  portion  of  these  two  sections  has  not  been  cover- 
ed by  any  rule  of  the  Commission  or  any  Federal  Legislation. 
The  provisions  of  these  two  sections  are  for  the  purpose  of 
protecting  the  health  and  safety  of  the  railroad  employees. 
It  seems  from  your  request  that  the  provisions  of  these  two 
sections  might  be  no  longer  enforoible  for  the  reason  that 
the  federal  regulations  have  entered  into  this  field,  and, 
therefore,  the  state  is  ousted.  We  think  the  history  of 
the  safety  appliance  legislation,  as  it  applies  to  rail- 
roads, is  fairly  well  set  out  in  the  oase  of  Napier  v. 
Atlantic  Coast  Line  R.  Co.,  71  Law  £d«,  433,  l.o.  437  and 
272  U.  S.  608.  Since  this  subjeot  is  quite  fully  treated 
in  the  Napier  oase,  supra,  we  will  quote  from  it  quite 
extensively.  At  l.o.  437  the  court  saldt 

"Prior  to  the  passage  of  the  Boiler 
Inspection  Act,  Congress  had,  by 
the  Safety  Appliance  Aot  and  several 
amendments,  itself  made  requirements 
concerning  the  equipment  of  looomotlves 
used  in  interstate  commerce.  It  had 
required  a power  driving-wheel  brake, 
automotlo  couplers,  grablrons  or  hand- 
holds, drawbars,  safety  ash  pans,  and 
sill  steps.  Aots  of  March  2,  1893, 
chap.  196,  27  Stat.  at  L.  631,  Comp. 

Stat.  Section  8605,  8 Fed.  Stat.  Anno. 
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2d  ed.  p.  1155;  Uaroh  2,  1903,  chap. 
976,  32  3 tat.  at  L.  943,  Comp.  St at. 
Section  8613,  8 Fed.  Stat.  Anno.  2d 
ed.  p.  1183;  May  30,  1908,  chap.  225, 
55  Stat.  at  L.  476,  Comp.  Stat.  Sec- 
tion 8624,  8 Fed.  Stat.  Anno.  2d  ed. 
p.  1199;  April  14,  1910,  chap.  160, 

36  Stat.  at  L.  298,  Corap.  Stat.  Sec- 
tion 8617,  8 Fed.  Stat.  Anno.  2d  ed. 
p.  1169.  Congress  first  conferred 
upon  the  Interstate  Corameroe  Commis- 
sion pour  iT  in  respect  to  locomotive 
equipment  in  1911.  The  original  act 
applied  only  to  the  holler.  It  is 
entitled!  *An  Act  to  Promote  the 
Safety  of  Employees  and  Travelers 
upon  Railroads  by  Compelling  Common 
Carriers  Engaged  in  Interstate  Com- 
merce to  Equip  Their  Locomotives  vlth 
Safe  and  Suitable  Boilers  and  Appur- 
tenances Thereto. ' The  provisions 
of  that  act  were  extended  in  1915  to 
'include  the  entire  locomotive  and 
tender  and  all  parts  and  appurtenances 
thereof.*  In  1924,  section  2 of  the 
original  act  was  amended  to  read  as 
follows  t 

"'That  it  shall  be  unlawful  for  any 
carrier  to  use  or  permit  to  be  used 
on  its  lines  any  locomotive  unless 
said  locomotive,  its  boiler,  tender, 
and  all  parts  and  appurtenances  there- 
of are  in  proper  condition  and  safe  to 
operate  in  the  service  to  which  the 
same  are  put,  that  the  same  may  be 
employed  in  the  active  service  of  such 
carrier  without  unnecessary  peril  to 
life  or  limb,  and  unless  said  loco- 
motive, its  boiler,  tender  and  all 
parts  and  appurtenances  thereof  have 
been  inspected  from  time  to  time  in 
accordance  with  the  provisions  of  this 
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aot  and  are  able  to  withstand  such 
teat  or  testa  as  may  be  prescribed 
in  the  rules  and  regulations  herein- 
after provided  for.* 

"Other  sections  confer  upon  inspec- 
tors and  the  commission  power  to 
prescribe  requirements  and  establish 
rules  to  secure  compliance  with  the 
provisions  of  section  2.  From  time 
to  time  since  the  passage  of  the  origi- 
nal aot,  the  commission  has  required 
that  locomotives  used  in  interstate 
commerce  be  Equipped  with  various 
devices.  But  it  has  made  no  order 
requiring  either  a particular  type 
of  fire  box  door  or  a cab  curtain. 

Nor  has  Congress  legislated  specifi- 
cally in  respect  to  either  device." 

It  will  be  seen  that  by  this  aot  not  only  is  the 
safety  of  employees  and  travellers  of  railroads  protected 
by  legislation  but  Congress  has  granted  the  power  to  the 
Interstate  Commerce  Commission  to  prescribe  requirements 
and  establish  rules  to  secure  compliance  with  the  pro- 
visions of  the  aot.  As  stated  in  the  Napier  case,  supra, 
the  Commission  has  made  certain  rules  and  regulations  as 
to  the  equipment  used  by  the  railroads.  In  the  Napier  case, 
supra,  the  question  was  up  whether  or  not  a state  regula- 
tion was  enforoible  which  provided  for  a certain  type  of 
fire  box  door  and  a cab  curtain  eould  be  enforced.  In 
that  case  the  Commission  had  made  no  order  pertaining  to 
such  equipment  nor  was  there  any  federal  legislation  per- 
taining to  that  sort  of  equipment.  In  that  case  because 
the  Commission  had  made  no  order  nor  was  there  any  federal 
legislation  relating  to  suoh  equipment,  then  the  state 
claimed  that  its  acts  were  enforoible  beoause  Congress  had 
not  entered  into  that  field  of  equipment.  Quoting  again 
from  the  Napier  case  at  l.c.  438 x 

"Bach  device  was  prescribed  by  the 
state  primarily  to  promote  the  health 
and  comfort  of  engineers  and  firemen. 
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Each  state  requirement  may  be  assumed 
to  be  a proper  exercise  of  its  police 
power,  unless  the  measure  violates  the 
commerce  clause.  It  may  be  assumed, 
also,  that  there  is  no  physical  con- 
flict between  the  devices  required  by 
the  state  and  those  specifically  pre- 
scribed by  Congress  or  the  Interstate 
Commerce  Commission;  and  that  the  inter- 
ference with  commerce  resulting  from 
the  state  legislation  would  be  inci- 
dental only*  The  intention  of  Congress 
to  exclude  states  from  exerting  their 
police  power  must  be  dearly  manifested* 


In  speaking  of  that  class  of  legislation  relating 
to  fire  box  and  cab  curtains,  the  court  further  said  at 
l.o*  438 i 

"*  * * * Does  the  legislation  of  Con- 
gress manifest  the  intention  to  occupy 
the  entire  field  of  regulating  loco- 
motive equipment T Obviously  it  did 
not  do  so  by  the  Safety  Appliance  Aot, 
since  its  requirements  are  specific* 

It  did  not  do  so  by  the  original  Boiler 
Inspection  Act,  since  its  provisions 
were  limited  to  the  boiler*  Atlantic 
Coast  Line  R*  Co*  v.  Georgia,  234  U.  S. 

280,  58  L.  ed.  1312,  34  Sup.  Ct.  Rep. 

829.  But  the  power  delegated  to  the 
Commission  by  the  Boiler  Inspection 
Aot  as  amended  is  a general  one.  It 
extends  to  the  design,  the  construction 
and  the  material  of  every  pot  of  the 
locomotive  and  tender  and  of  all  the 
appurtenanoea . 

"The  requirements  here  in  question  are, 
in  their  nature,  within  the  scope  of 
the  authority  delegated  to  the  Commis- 
sion. An  automatic  fire  door  and  an 
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effective  cab  curtain  may  promote 
safety.  Keeping  firemen  and  engi- 
neers in  good  health,  like  prevent- 
ing excessive  fatigue  through  limit- 
ing the  hours  of  service,  olearly  does 
so,  although  indireotlyi  and  it  may  be 
found  that  to  promote  their  comfort 
vould  likewise  promote  safety.  * * # 


In  the  Napier  case,  supra,  the  court  said  it 
thought  the  power  was  conferred  upon  the  Interstate 
Commerce  Commission  to  specify  the  equipment  to  be  used 
on  locomotives.  Quoting  again  from  the  Napier  case,  supra, 
at  l.o.  439: 

"The  argument  mainly  urged  by  the 
states  in  support  of  the  claim  that 
Congress  has  not  occupied  the  entire 
field,  is  that  the  federal  and  the 
state  laws  are  aimed  at  distinct  and 
different  evils;  that  the  federal 
regulation  endeavors  solely  to  prevent 
accidental  injury  in  the  operation  of 
trains,  whereas  the  state  regulation 
endeavors  to  prevent  siokness  and 
disease  due  to  excessive  and  unneces- 
sary exposure;  and  that  whether  Con- 
gress has  entered  a field  must  be  de- 
termined by  the  object  sought  through 
the  legislation,  rather  than  the  physi- 
cal elements  affected  by  it.  Did  Con- 
gress Intend  that  here  might  still  be 
state  regulation  of  locomotives,  if 
the  measure  was  directed  primarily  to 
the  promotion  of  health  and  comfort 
and  affected  safety,  if  at  all,  only 
incidentally? 

"The  federal  and  the  state  statutes 
are  directed  to  the  same  subject— 
the  equipment  of  looomotlves.  They 
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operate  upon  the  same  object.  It  la 
suggested  that  the  power  delegated  to 
the  commission  has  been  exerted  only 
in  respect  to  minor  ahanges  or  additions. 

But  this,  if  true,  is  not  of  legal  signi- 
ficance. It  is  also  urged  that,  even 
if  the  commission  has  power  to  prescribe 
an  automotic  fire  box  door  and  a cab 
curtain,  it  has  not  done  soj  and  that  it 
has  made  no  other  requirement  incon- 
sistent with  the  state  legislation.  This, 
also,  if  true,  is  without  legal  signifi- 
cance. The  fact  that  the  consnission  has 
not  seen  fit  to  exercise  its  authority 
to  the  full  extent  conferred,  has  no  bear- 
ing upon  the  construction  of  the  aot  dele- 
gating the  power.  *********** 

Ve  note  frcm  your  request  and  the  letter  enclosed 
with  it  that  it  does  not  seem  that  the  Commission  has  seen 
fit  to  make  any  rule  or  regulation  pertaining  to  the  sub- 
jects which  are  covered  in  said  Sections  4840  and  4841, 
but  as  stated  in  the  Napier  case,  supra,  that  would  not 
determine  the  question  of  whether  Congress  intended  to 
cover  that  field. 

Quoting  again  from  the  Napier  case,  supra,  at  l.o. 

439,  the  court  saidt 

"If  the  protection  now  afforded  by 
the  Commissions  rules  is  deemed 
inadequate,  application  for  relief 
must  be  made  to  it.  ******* 

/ 

It  seems  from  the  Napier  case  that  the  state  regu- 
lation proviing  for  the  fire  box  door  and  the  cab  curtains 
was  not  enforoible  because  it  was  within  the  field  that 
Congress  had  entered  into  in  regard  to  such  equipment.  It 
was  argued  in  that  case  that  this  equipment  was  for  the 
health  and  safety  of  the  employees.  So  it  might  be  argued 
in  support  of  the  provisions  of  Sections  4840  and  4841,  supra, 
that  they  are  for  the  health  and  safety  of  the  employees. 
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but  in  the  Napier  case  the  court  held  that  such  state 
legislation  was  not  enforoible  and  for  the  same  reason 
we  do  not  think  that  Sections  4840  and  4841,  supra,  would 
be  enforoible. 

We  note  in  your  request  that  the  previous  Revision 
Sessions  did  not  see  fit  to  drop  these  seotions.  We  hard- 
ly think  that  that  would  be  con trolling  on  the  question 
of  whether  or  not  they  would  be  enforoible.  Even  though 
it  is  our  opinion  that  these  seotions  would  not  be  enforoi- 
ble, yet  It  might  be  the  best  policy  for  the  lawmakers  to 
leave  them  in  the  statutes  until  it  was  determined  by 
some  court  whether  or  not  their  provisions  oan  be  enforoed. 

CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  Congress  has  covered  the  field  of  legislation 
which  is  attempted  to  be  covered  by  Seotions  4840  and  4841, 
R.  3.  Missouri  1929,  and  that  the  railroads  should  be  re- 
quired to  install  the  equipment  mentioned  in  said  seotions 
by  a rule  of  the  Interstate  Commerce  Commission  instead  of 
by  an  attempt  to  enforoe  the  provisions  of  said  seotions 
through  the  state  courts. 

As  to  the  advisability  of  repealing  the  foregoing 
seotions  it  is  the  opinion  of  this  department  that  since 
there  is  a question  of  whether  or  not  these  sections  are 
enforoible  that  it  might  be  the  best  policy  of  the  Missouri 
Legislators  to  leave  these  seotions  in  the  statutes  until 
it  was  determined  by  some  court  of  competent  Jurisdiction 
whether  or  not  there  provisions  are  enforoible. 

Respeotfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED! 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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TAXATION  AND:  Succeeding  Collector  should  give  credit  for  pay- 
REVJSNUE  : ment  of  delinquent  taxes  on  real  estate  when 

the  county  court  finds,  by  its  written  order  of 
record, .that  such  taxes  were  paid  and  a valid  re- 
cept  was  given  by  the  former  Collector  for  such 
payment,  absent  fraud  or  mistaxe. 


October  3,  1939. 

> 

Mr*  James  Scrimsher 
Collector  of  Revenue 
Lewis  County 
Monticello,  Missouri 


Dear  Mr*  Scrimsher: 


I desire  to  acknowledge  your  letter  of  September 
22 , 1939  in  which  you  enclosed  a request  for  an  opin- 
ion which  said  request  is  as  follows: 

"John  Doe  presents  his  canceled  check 
carrying  the  endorsement  of  E*  V<*  LIL- 
LARD  JR*,  a former  collector  of  Lewis 
County,  as  evidence  of  his  partially 
paying  on  a $90*00  tax  bill,  which  was 
due  last  year* 

"The  Current  tax  receipt  of  tiiat  year, 
which  was  made  out  to  John  Doe  shows 
a penciled  calculation  that  $90*00  had 
been  the  orriginal  amount  of  the  bill 
and  $75*00  had  been  t aken  from  it, 
leaving  a balance  due  of  15*00*  The 
Consolidated  back  tax  book  at  the  time 
that  John  Doe  came  to  our  office  to 
pay  the  balance  due  showed  the  entire 
$90*00,  that  is  the  tracts  that  went 
to  make  up  the  £90*00  bill,  as  delin- 
quent • 

"After  John  Doe  presented  his  evidence 
to  the  County  Court  of  Lewis  County 
they  made  an  order  of  record  ordering 
James  Scrimsher,  the  present  Collector 
to  give  John  Doe  credit  on  the  unpaid 
taxes,  to  the  amount  of  his  partial  pay- 
ment* 

"Is  the  Collectors  offide  in  the  clear 
to  comply  with  this  order  of  the  County 
Court,  or  would  the  Collectors  office 
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be  held  responsible  for  this  partial 
payment,  if  he  follows  the  order  of  the 
County  Court* 

"Is  It  your  opinion  that  under  the 
Statutes  of  the  State  of  Missouri,  that 
the  Collector  of  any  County  Is  compel- 
led to  accept  any  partial  payment  for 
taxes? 

"Please  suggest  a correct  method  of 
handling  a situation  as  In  the  above 
facts  stated*" 

In  an  opinion  rendered  by  this  department  on  Septem- 
ber 8,  1939  to  Honorable  D*  U*  Githens,  Judge  of  the  County 
Court  of  Butler  County,  Missouri,  this  department  held  that 
the  county  court  is  the  only  body  which  is  authorized  to 
compromise  taxes  on  real  estate  and  that  they  could  do  so 
only  tinder  the  provisions  of  Section  9950,  Laws  of  Missouri 
1933  at  page  426;  that  such  court  could  make  such  compro- 
mise only  when  it  found  that  the  same  would  not  sell  for 
the  amount  of  taxes,  penalty,  interest  and  costs*  A copy 
of  the  above  opinion  is  enclosed  herein* 

This  department  rendered  an  opinion  to  Mr*  Alfred  F* 
Moeller,  Prosecuting  Attorney  of  Ste*  Genevieve,  Missouri 
on  December  15,  1937  holding,  that  a collector  can  not  col- 
lect partial  payment  of  state,  county  and  school  taxes 
when  the  same  is  not  delinquent*  A copy  of  which  is  en- 
closed herein* 

This  department  rendered  an  opinion  to  Mr*  Bryan  A* 
Williams,  Prosecuting  Attorney  of  Bollinger  County  on  Sep- 
tember 3,  1937  providing,  that  the  collector  had  the  right 
to  accept  payment  for  less  than  all  the  taxes,  when  delin- 
quent, interest,  penalty  and  costs  due  and  postpone  sale 
for  the  balance  of  the  taxes,  if  the  remaining  years  would 
not  come  within  the  statute  of  limitations*  A copy  of  said 
opinion  1 8 enclosed  herein* 

On  November  29,  1938  this  department  rendered  an  opin- 
ion to  Senator  J*  C.  McDowell  at  Charleston,  Missouri,  hold- 
ing* 

"Lands  sold  under  Senate  Bill  No*  94 
for  taxes  for  several  years  should 
be  sold  at  one  time  for  all  the  taxeB 
charged  against  the  land,  which  are 
delinquent,  at  the  time  of  such  sale*" 
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A copy  of  the  above  opinion  is  enclosed  herein. 

This  leaves  the  following  question  of  your  opinion 
request  unanswered: 


MUST  THE  COUNTY  COLLECTOR  COMPLY  WITH 
THE  RECORD  ORDER  OF  THE  COUNTY  COURT  IN 
GIVING  CREDIT  FOR  PAYMENT  OF  DELINQUENT 
TAXES  ON  REAL  ESTATE  TO  A FORMER  COLLEC- 
TOR POR  WHICH  SUCH  FORMER  COLLECTOR 
GAVE  A RECEIPT  BUT  DID  NOT  GIVE  CREDIT 
ON  THE  "BACK  TAX  BOOK".  IF  HE  DOES  COM- 
PLY WITH  SUCH  ORDER  IS  THE  COLLECTOR 
LIABLE. 


Section  9952a  of  the  Laws  of  Missouri  at  page  430  is, 
in  part,  as  follows: 


" * * # Provided,  however,  delinquent 
taxes,  with  penalty,  interest  and  costs, 
may  be  paid  to  the  county  collector  at 
any  time  before  the  property  is  sold 
therefor.  The  entry  of  record  by  the 
county  collector  listing  the  delinquent 
lands  and  lots  as  provided  for  in  this 
act  shall  be  and  become  a levy  upon 
such  delinquent  lands  and  lots  for  the 
purpose  of  enforcing  the  lien  of  delin- 
quent and  unpaid  taxes,  together  with 
penalty.  Interest  and  costs." 


Article  6,  Section  36  of  the  Constitution  of  Missouri, 
is  as  follows: 


"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  aB 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  Judges, 
not  exceeding  three,  of  whom  the  pro- 
bate judge  may  be  one,  as  may  be  pro- 
vided by  law." 
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Section  12111  R*  S.  Mo.  1929,  Is  as  follows: 


"In  the  settlements  required  by  law  to 
be  made  by  the  county  court  with 
treasurers  and  other  officers  holding 
county  funds,  whether  quarterly,  yearly 
or  otherwise,  it  shall  be  the  duty  of 
the  court,  or  some  Judge  thereof,  to 
ascertain  by  actual  examination  and 
county  the  amount  of  balances  and  funds 
in  the  hands  of  such  officers,  and  to 
what  particular  fund  it  appertains, 
and  such  examination  and  count  shall 
Include  all  funds  on  hand  up  to  the 
day  on  which  such  settlement  Is  made," 


Section  12162  R.  S*  Mo*  1929  is,  in  part,  as  follows: 


"The  county  court  shall  have  power  to 
audit,  adjust  and  settle  all  accounts 
to  which  the  county  shall  be  a party; 
* * * % 


A taxpayer  paying  taxes  on  real  estate  to  the  collec- 
tor and  taking  a receipt  therefor,  must,  under  the  provi- 
sions of  Section  9962a,  supra,  be  given  credit  for  such 
payment  if  such  receipt  be  valid* 

By  our  constitution,  comity  courts  are  created  and 
given  Jurisdiction  to  transact  all  county  business.  Un- 
der the  provisions  of  the  above  statutes  such  courts  are 
given  the  right  to  settle  all  accounts  to  which  the 
county  Bhould  be  a party* 

The  courts  have  consistently  held  that  the  county 
courts  have  the  above  rights  and  duties,  but  their  duties 
on  such  matters  are  not  res  adjudlcata* 

In  the  case  of  State  ex  rel*  vs*  Dlemer,  265  Mo*  336, 
351,  the  court  held: 


"In  the  allowance  of  claims  against  a 
county  or  in  settling  with  county  officers, 
county  courts  do  not  act  so  strictly  as 
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a court,  or  In  the  performance  of  a 
judicial  function,  thst  their  allowance 

or  dMllowance  of  a claim  is  res 
adjudicata.  Something  of  substance 
might  be  said  in  favor  of  the  conhary 
theory,  but  at  an  early  date  this 
court  considered  our  statutes  and 
announced  the  doctrine,  on  the  reason 
of  the  thing  and  because  of  a good 
public  policy,  that  county  courts  In 
the  allowance  of  claims,  as  in  settl- 
ing with  officers,  acted  as  a mere 
public  board  of  audit,  as  ministerial, 
administrative  or  fiscal  agents  for 
the  county  and  not  strictly  as  a 
court,  hence  we  have  uniformly  ref us* 
ed  to  apply  the  doctrine  of  res 
adjudicata  to  their  orders  allowing 
or  disallowing  claims  against  the 
county,  or  to  their  settlements  with 
county  officers.  That  doctrine  has 
always  been  adhered  to  and  must  be 
accepted  as  settled. n 


The  same  principle  was  stated  by  the  court  in  State 
vs.  Thompson,  337  Mo.  328,  335 t 


n * * * The  cited  cases  relate  to 
settlements  made  between  county 
officers  and  county  courts.  The 
unanimous  holdings  in  these  cases  are 
exemplified  in  the  following  excerpt 
from  Holt  v.  Rea,  Supra,  1.  c.  1241* 

"'It  is  settled  law  that  settlements 
made  betHeen  a county  collector  and 
the  county  court  do  not  have  the  force 
and  effect  of  a judgment  and  are  not 
res  adjudicata.  In  making  such  set- 
tlements the  county  court  acts  as  a 
public  accountant  or  financial  agent 
of  the  county,  and  settlements  so 
made  amount  to  no  more  than  an  account* 
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ing  between  the  principal  and  agent, 
or  a settlement  between  individuals, 
and  may  be  inquired  into  and  correct- 
ed or  set  aside  on  the  ground  of 
fraud  or  mistake  of  fact*  (State 
ex  rel*  Scotland  County  v Ewing, 

116  Mo.  129,  136,  22  S.  W*  476;  State 
ex  rel*  Lawrence  County  v*  Shipman, 
125  Mo.  436,  28  S.  W.  842* )»" 


The  court  in  the  above  decision  further  ruled: 


" # # » In  a suit  by  a county  over  a 
double  charge  made  by  a county  offi- 
cer in  effecting  a settlement  with 
the  court,  it  was  held  that  any  mis- 
take in  the  settlement  clearly  proved 
is  open  to  correction,  in  the  same 
manner  as  though  it  were  made  with  an 
individual*  (liar ion  County  v*  Phil- 
lips, 45  lio.  75.  )n 


The  duties  and  liabilities  o'f  county  ministerial  offi 
cers  art  construed  in  the  case  of  County  of  Jackson  vs. 
Fayman,  329  Mo*  423,  441  as  follows:  « 


"Much  is  also  said  as  to  the  heavy  penal- 
ties Imposed  on  county  treasurers  as 
ministerial  officers  in  refusing  to  pay 
county  warrants  regularly  Issued  by  the 
county  and  presented  for  payment*  It  is 
true  that  such  ministerial  officers  are 
not  and  should  not  be  required  to  Investi- 
gate and  determine  for  himself  the  legal- 
ity or  validity  of  such  warrants  and 
should  ordinarily  pay  same  without  ques- 
tion* Here,  however,  the  constituted 
authority  which  had  cause  this  warrant 
to  be  Issued,  and  whose  order  gave  it 
birth  and  vitality,  had  taken  on  Itself 
the  responsibility  of  annulling  its  ac- 
tion and  stamping  out  its  life*  The 
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whole  trouble  here  arises  from  the  fact 
that  this  ministerial  officer  undertook 
to  decide  for  himself  that  the  action 
of  the  county  court  In  issuing  this  war- 
rant was  a judicial  act  and  a finality 
and  that  such  court  did  not  have  tbs 
Judicial  power  to  set  aside  or  modify 
Its  Judgment  after  tne  term*  That 
ministerial  officers  are  not  generally 
visited  with  penalties  or  held  personal- 
ly responsible  when  acting  In  good  faith 
is  neld  in  State  ex  rei.*  v*  Diemer,  266 
ko*  336*  That  they  must  at  times  assume 
some  risk  In  the  performance  of  Judi- 
cial duties  la  unavoidable,  and  we  com- 
mend defendant's  action  in  t aking  a bond 
for  his  own  protection  on  paying  this 
warrant • " 


A failure,  by  the  collector,  to  give  credit  for  paid 
taxos  on  real  estate  and  a sale  of  such  real  estate  for 
the  payment  of  such  paid  taxes  makes  the  collector  liable 
for  damages  under  the  provision  of  Section  9963a,  Lews 
of  Missouri  1933  at  pag9  447  which  la,  in  part,  as  fol- 
lows t 


" a * * or  whenever  any  tract,  parcel 
or  lot  of  land  shall  have  been  assessed 
to  two  or  more  different  persons  and 
the  entire  tax  shall  have  been  paid  by 
either  of  them,  and  the  collector  shall 
aell  such  land  as  delinquent  on  account 
of  the  non-payment  by  the  other  party 
of  the  taxes  assessed  against  him  there- 
on, the  party  damaged  by  auch  sale,  or 
hla  legal  representatives,  may,  in  an 
action  against  the  officer  by  whose 
act  or  omlaalon  auch  damages  have  been 
caused,  or  upon  hie  official  bond,  re- 
cover a judgment  for  the  amount  of  all 
the  damages,  costs  and  charges  to  which 
such  owner  may  have  been  subjected  in 
consequence  of  such  failure  or  such 
dereliction  of  duty,  and  in  addition 
a ten  per  cent  penalty  thereon* " 
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CONCmSIOM 


Therefore,  it  is  the  opinion  of  this  department  that 
payment  made  to  a collector, of  taxes  on  real  e state,  and 
evidenced  by  a tax  receipt  given  by  such  collector  and 
later  found  to  be  valid,  by  a written  order  of  the  county 
court  during  the  term  of  a succeeding  collector,  should 
be  credited  by  such  succeeding  collector.  That  no  liabi- 
lity would  ensue,  absent  fraud  or  mistake. 


Respectfully  submitted. 


S.  V.  MKDL1NG 

Assistant  Attorney  General 


APPROVED: 


Y.\  J.  BURKE 

( Acting ) Attorney-General 


SViijLB 


PROSECUTING  ATTORNEYS:  Duties  imposed  on  other  administrative 

officials  to  direct  prosecutions  do  not 
relieve  prosecuting  attorneys  of  their 
duties  in  regard  to  same. 


November  30,  1939 


Honorable  Louis  H.  Schult,  Judge 
38th  Judicial  Circuit 
Caruthersville,  Missouri 


V 


Dear  Judge  Schult: 

Vie  are  in  receipt  of  your  request  for  an  opinion  dated 
November  17,  1939,  which  is  as  follows: 


“I  would  like  an  opinion  from  your  office 
on  Sections  13210  and  13212,  relating  to 
the  employment  of  females  in  laundries, 
etc.,  and  the  hours  of  employment. 

The  Prosecuting  attorney  of  this  county 
has  filed  an  information  charging  the 
operator  of  a local  laundry  with  having 
employed  a certain  female  to  do  physical 
and  manual  labor  in  said  laundry  more  than 
nine  hours  in  one  day  and  more  than  fifty- 
four  hours  during  one  week. 

The  attorney  representing  the  defendant 
contends  that  Section  13213  controls  and 
that  it  is  the  duty  of  the  Commissioner  of 
Labor  to  file  complaints,  since  under  this 
section  the  Commissioner  is  charged  with 
the  enforcement  of  Sections  13210  and  13212 
and  the  prosecutions  of  all  violations,  and 
further  that  the  Prosecuting  Attorney  would 
not  have  the  right  to  file  a complaint  or 
institute  prosecution  - that  is,  that  the 
Commissioner  would  have  to  file  the  com- 
plaint before  the  Prosecuting  Attorney  would 
be  authorised  to  act. H 

' ^ 

Cection  13213,  R*  S*  Mo*  1929,  referred  to  by  you,  follows 
those  sections  setting  out  the  houfs  which  females  may  work 
during  any  one  week  in  certain  establishments,  and  is  as  follows: 


r 


J 
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"The  commissioner  of  labor  and  Industrial 
Inspection  shall  be  charged  with  the  en- 
forcement of  the  provisions  of  sections 
13210  and  13212  and  the  prosecution  of  all 
violations  thereof.  It  shall  be  the  duty 
of  the  Goranis si one r of  labor  and  industrial 
inspection,  his  assistants,  or  deputies,  to 
nuke  at  least  two  inspections  each  year  of 
all  shops,  establishments  and  places  describ- 
ed in  said  section  13210,  and  he  shall  be  en- 
titled to  demand  and  reoelve  for  each  such 
inspection  the  schedule  of  fees  provided  in 
section  13219,  R.  S.  1929,  and  amendments 
thereto. " 


The  statute  setting  out  the  duties  of  prosecuting  attorneys 
is  Lection  11316,  R.  • Uo.  1929,  which  is,  in  part,  as  follows: 


"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  ana  criminal  actions 
in  their  respective  counties  in  which  the 
county  or  state  may  be  concerned,  del end  all 
suits  against  the  state  or  county,  and  prose- 
oute  forfeited  recognisances  and  actions  for 
the  recovery  of  debts,  fines,  penalties  and 
forfeitures  accruing  to  the  state  or  county j 

#4*  -it  4*  it" 


A search  of  the  decided  cases  in  tills  state  fails  to  reveal 
any  direct  decision  on  the  question  raised  by  you,  but  an  indi- 
cation of  the  decision  of  the  oourts  in  case  such  question 
should  be  presented,  is  found  in  the  following  paragraph  in 
State  of  kisaouri  ex  inf.  hoy  koKittriok  v.  Carl  Wfymore,  not 
yet  reported. 


"The  people  of  this  state  are  not  idiots.  They 
know  that  a prosecuting  attorney  cannot,  under 
his  oath  of  office,  hide  behind  Seo.  3505,  R.  S. 
1929,  which  authorises  private  persons  to  file 
complaints  with  the  clerk  of  the  circuit  court 
or  with  the  prosecuting  attorney.  If  he  could 
do  so,  the  law-abiding  citizens  of  the  state 
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would  be  helpless  ana  at  the  mercy  of  the 
"underworld".  It  la  well  known  that  pri- 
vate persons  rarely  file  complaints.  They 
nay  subject  then a elves  to  costs  and  the  ha- 
zard of  an  action  for  nalicious  prosecution. 
If  a private  person  files  a complaint,  the 
prosecuting  attorney  is  not  compelled,  for 
that  reason,  to  file  an  information.  How- 
ever, it  is  his  duty  to  make  a reasonable 
investigation  and  then  determine  if  an  in- 
formation should  be  filed." 


18  C.  J.,  p.  1312,  Section  38,  sets  out  the  general  rule, 
as  follows: 


"Hut  his  (referring  to  district  and  prose- 
cuting attorneys)  duty  to  institute  pro- 
ceedings on  behalf  of  the  state  is  not  de- 
pendent upon  authority  from  any  public  of- 
ficer required  to  report  violations  of  the 
law  and  direct  prosecution  in  certain  oases." 


Several  authorities  are  cited  thereunder. 


In  Bartley  v.  State,  53  Neb.  310,  73  N.  W.  744,  the  exact 
question  presented  here  was  decided  by  the  court  in  the  follow- 
ing language,  1.  c.  748: 


"Section  4,  art.  3,  c.  83,  Comp.  St.,  de- 
clares that  * it  shall  be  the  duty  of  the 
auditor:  * * * Seventh.  To  direct  prose- 
cutions in  the  name  of  the  state  for  all  of- 
ficial delinquencies,  in  relation  to  the  as- 
sessment, collection,  and  payment  of  the  re- 
venue, against  all  persons  who  by  any  means 
become  possessed  of  public  money  or  property, 
due  or  belonging  to  the  state,  and  fall  to 
pay  over  or  deliver  the  same,  and  against  all 
debtors  of  the  state.'  The  proposition  is 
advanced  that  this  information  is  bad  because 
it  does  not  allege  that  the  prosecution  was 
instituted  under  the  direction  of  the  audi- 
tor of  public  accounts.  To  this  we  cannot 
agree.  The  statute  makes  it  the  duty  of  a 
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oounty  attorney  to  prosecute  all  criminal  ac- 
tions in  Ma  county,  as  well  as  to  i’ile  in  the 
uistrict  court  all  informations  for  crimes  j 
and  he  may  institute  criminal  proceedings 
against  a public  officer  who  is  guilty  of  some 
official  delinquency  relating  to  payment  of 
the  revenues,  whether  directed  by  the  auditor 
to  do  so  or  not.  It  will  not  do  to  say  that 
the  oounty  attorney  cannot  institute  such  a 
prosecution  until  he  has  been  directed  by  the 
auditor.  The  most  that  can  be  claimed  for  the 
provision  of  the  statutes  already  quoted  is 
that  it  is  the  duty  of  the  county  attorney 
to  institute  and  prosecute  a criminal  action 
against  a public  officer  who  has  made  default 
in  the  assessment,  collection,  or  payment  of 
the  public  revenues,  and  not  that  the  county 
attorney  Is  powerless  to  take  any  steps  towards 
instituting  criminal  prosecution  against  a de- 
faulting state  treasurer  until  alter  the  auditor 
has  , iven  him  instructions  to  act.  The  state 
was  not  required  to  prove  that  this  prosecution 
was  brought  by  direction  of  the  auditor;  hence 
it  was  wholly  unnecessary  for  the  information 
to  aver  such  fact." 


This  position  is  sustained  by  other  authorities.  State  v. 

Khrllck,  65  W.  Ya.  700,  64  S.  E.  935,  confines  the  rule  to  criminal 
cases  and  refused  to  penult  the  prosecuting  attorney  to  institute 
suits  where  other  officials  were  required  by  statute  to  commence 
and  direct  proceedings  as  to  civil  natters. 

From  the  foregoing  authorities,  it  appears  that  a statutory 
duty  imposed  upon  an  administrative  official  to  direct  prosecu- 
tions in  certain  cases  is  concurrent  with  or  supplemental  to 
the  powers  of  the  prosecuting  attorney  to  institute  all  criminal 
proceedings  in  the  name  of  the  state. 

Respectfully  submitted. 


ROBERT  L.  HfDER 

Assistant  Attorney  General 


AiPuOVEDi 


ffTT7"30KgE “ 

(Acting)  Attorney  General 


TAXATION : 


Allocation  clause  of  House  Bill  Ho.  14  is  unconsti- 
tutional  on  account  of  class  legislation. 

) 


February  23,  1939 


Hon.  L.N.  Searcy 
State  Senator 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 


"We  would  appreciate  it  very  much 
if  we  could  receive  an  opinion 
from  your  office  on  House  Bill  #14 
as  to  the  constitutionality  of  Sec. 
7794  pertaining  to  allocation  of 
the  moneys  received." 


House  Bill  Mo.  14  of  the  60th  General  Assembly, 
partially  reads  as  follows: 

"All  moneys  collected  from  the  motor 
vehicle  fuel  tax  and  the  motor  ve- 
hicle registration  fees  as  herein 
provided  shall  be  allocated  and  ex- 
pended by  the  highway  commission  of 
Missouri  in  the  following  manner: 

Fifty  per  cent  of  all  moneys  so  col- 
lected shall  be  expended  for  con*- 
struct ion  and  maintenance  of  primary 
and  secondary  roads j twenty  per  cent 
of  all  moneys  collected  shall  be  ex- 
pended for  the  construction  and 
maintenance  of  supplementary  roads} 
twenty  per  cent  of  all  moneys  col- 
lected shall  be  expended  in  the  con- 
traction of  highways  and  traffic 
diversions  in  and  through  the  cities 
of  this  state  having  «a  population  of 
more  than  2,500  and  ten  per  cent  o7~ 
the  money  so  collected  shall  be  ex- 
pended under  the  direction  of  the  state 
highway  commission." 
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The  above  paragraph,  of  course,  is  subject  to 
Article  X,  Section  19  of  the  Constitution  of  Missouri, 
which  reads  as  follows t 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropria- 
tion by  law}  nor  unless  such  payment 
be  made,  or  a warrant  shall  have  is- 
sued therefor,  within  two  years  after 
the  passage  of  such  appropriation  act; 
and  every  such  law,  making  a new  ap- 
propriation, or  continuing  or  reviving 
an  appropriation,  shall  distinctly 
specify  the  sum  appropriated,  and  the 
object  to  which  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  re- 
fer to  any  other  law  to  fix  such  sum 
or  object*  A regular  statement  and 
account  of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be 
published  from  time  to  t lme • " 

Although  this  house  bill  gives  the  authority  to 
the  Highway  Commission  of  Missouri  to  allocate  the  money 
paid  in  under  this  tax  provision  to  different  road  sys- 
tems, it  is  yet  under  the  supervision  of  the  Legislature 
that  the  money  must  be  appropriated  out  of  the  general 
fund  to  the  State  Highway  Commission*  This  paragraph  is 
a violation  of  Article  IV,  Section  53,  paragraph  33  of 
the  Constitution  of  the  State  of  Missouri,  which  reads  as 
follows: 

"Nor  shall  the  General  Assembly  in- 
directly enact  such  special  or  local 
law  by  the  partial  repeal  of  a general 
law;  but  laws  repealing  local  or 
special  acts  may  be  passed* " 

That  part  of  the  above  paragraph  underlined  of 
House  Bill  Ho*  14  is  class  legislation  according  to  the 
holding  of  the  Supreme  Court  of  this  state,  and  should 
read  as  follows: 
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" * * * cities  of  this  state  now 
having  or  which  may  hereafter  have 
a population  of  more  than  fe,500.* 

In  the  case  of  State  ex  inf*  Barker,  Atty*  Gen.  v* 
Southern  et  al,  177  S.W.  640,  l*c*  643,  the  court  saidt 

"It  has  been  repeatedly  decided  in 
this  state  that  classification  ac- 
cording to  population  was  sufficient 
to  render  an  act  containing  such  a 
classification  a general  law.  State 
ex  inf.  Crow  Attorney  General  v.  Con- 
tinental Tobacco  Co.  et  al.,  177  Mo. 

1,  75  S.V7.  737;  State  ex  rel.  v.  County 
Court,  123  Mo.  loc.  cit.  442,  30  S.Y U 
103,  31  S.W.  23;  State  ex  rel.  v.  Bell, 

119  Mo.  70,  24  S.W.  765.  Nor  has  the 
rule  as  to  such  a standard  been  altered 
by  the  fact  that  such  an  act  has  been 
found  applicable  only  to  one  city. 

State  ex  inf.  Crow,  Attorney  General, 
et  al.  v.  Fleming  et  al.,  147  Mo.  1, 

44  S.W.  758;  State  ex  rel.  v.  Mason, 

155  Mo.  486,  55  S.W.  636;  State  v. 

Edward  J.  Keating,  202  Mo.  197,  100 
S.W.  648;  State  ex  rel.  Attorney  General 
v.  Speed,  183  Mo.  186,  81  S.W.  1260;  Ex 
parte  Lucas,  160  Mo.  219,  61  S.W.  218. 

The  evident  motive  of  the  Legislature  in 
the  enactment  of  the  clause  under  consid- 
eration was  to  classify  the  counties  of 
the  state  as  they  then  or  in  the  future 
might  have  a population  exceeding  50.000 
ana  taxable  property  exceeding  545,000,000, 
for  the  reason  that  the  counties  which 
should  fall  within  such  a class  would 
naturally  have  different  and  greater  needs, 
corresponding  to  the  differences  between 
their  condition  and  other  counties  of 
less  population  and  less  wealth.  Neither 
did  the  Legislature  lose  sight  of  this  ob- 
ject in  the  disjunctive  part  of  the 
sentence  which  provided  that  counties  ad- 
joining or  containing  then  or  in  the 
future  a city  of  more  than  150,000  inhab- 
itants should  Felong  to  the  same  class. 

The  purpose  in  each  clause  of  the  sentence 
was  to create  a distinction  based  upon 
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differences  In  population  and  In 
wealth)  for  If,  as  the  Legislature 
rightfully  assumed,  counties  of  50,000 
Inhabitants  would  acquire  coincidentally 
a taxable  wealth  of  £45,000,000,  it 
might  be  well  assumed  that  such  counties 
would  not  have  less  wealth  when  they 
should  embrace  or  adjoin  cities  con- 
taining 100,000  Inhabitants," 

Also,  In  the  case  of  State  ex  Inf.  Gentry,  v. 

Armstrong,  et  al.,  286  S,Y7,  705,  l,c,  708,  the  court  saids 

"The  doctrine  of  classification  by  pop- 
ulation In  the  enactment  of  laws  is  be- 
ing much  overworked.  We  have  ruled, 
however,  that  population  may  be  made  the 
basis  of  classification,  provided  that 
the  law  covers  an  existing  class,  a part 
of  which  may  come  into  existence  by  nat- 
ural growth  after  the  act,  provided  the 
legislative  classification  expressly  so 
provides,  by  vising  the  term  "counties  now 
having,  or  hereafter  having"  the  stated 
population. " 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  paragraph  of  House  hill  No,  14, 
as  above  set  out,  would  be  considered  by  the  court  as  un- 
constitutional, for  the  reason  that  it  is  class  legislation 
and  if  this  paragraph  should  be  considered  unconstitutional 
not  withstanding  Section  2 of  House  Bill  No,  14,  it  would 
affect  the  whole  act. 

Respectfully  submitted. 


W.J.  BURKE 

Assistant  Attorney  General 

APPROVED  By l 


j.i.  ButrmTMi 

(Acting)  Attorney  General 
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RECORDER  OP  DEEDS:  Fees  of  recorder  of  deed3  for  making 


Mr.  John  P.  Sherrod 
Recorder  of  Deeds 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  wherein  you  request  an 
opinion  from  this  department  on  whether  or  not  you  should 
account  for  the  collections  you  make  for  making  certified 
copies  of  deeds  or  marriage  licenses  or  other  instruments 
on  record  in  your  office.  In  connection  with  this  you 
give  the  following  facts: 

On  various  occasions  you  have  requests  for  certi- 
fied copies  of  deeds,  marriage  licenses  and  other  records 
from  your  office.  Pursuant  to  such  requests  you  make  up 
these  copies  and  attach  your  official  seal  to  same.  These 
copies  are  made  up  by  some  deputy  in  your  office  and  the 
county  stationery  is  used.  You  make  a charge  for  this 
service  and  at  the  present  time  you  are  not  accounting  to 
the  county  treasurer  for  this  money  as  official  fees  earn- 
ed and  collected  by  you,  however,  you  state  that  you  are 
holding  these  funds  in  a separate  account  pending  the 
determination  of  whether  or  not  you  should  account  for 
them  as  receipts  of  the  office. 

We  note  from  the  enclosures  with  your  request, 
from  the  opinion  of  the  county  counsellor  that  you 
should  account  to  the  county  for  any  supplies  which  you 
may  use  in  making  up  these  copies.  We  agree  with  Mr. 

Pew  and  will  suggest  the  other  points  hereafter. 

The  making  of  the  copy  of  the  record  may  be  done 
by  any  person  and  not  necessarily  the  recorder.  Tne  records 
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In  the  recorder* s office  are  public  records  and  the 
general  public  not  only  has  authority  to  Inspect  these 
records  but  to  make  copies  of  them. 

This  rule  la  announced  In  Volume  53  C.  J.  , page 
626  In  the  following  language: 

"A  statute  which  provides  for  inspec- 
tion of  public  reoords  grants  the 
right  to  inspect  with  all  of  Its  com- 
mon-law Incidents , Including  the  right 
to  make  copies.  The  right  to  copy 
has  been  held  a necessary  Incident  of 
the  right  to  Inspect  granted  by  the 
statute.  Thus  the  right  to  Inspect 
under  the  statutes  Includes  the  right 
to  make  memoranda  or  copies.  ***■*" 

(hi  thequestion  of  the  recorder  of  deeds  perform- 
ing extra  offiolal  duties  and  retaining  the  aharges  made 
therefor,  we  find  in  Volume  53  C.  J.  at  page  1074,  Section 
16,  the  rule  is  stated  as  follows: 

"Under  a statute  providing  that  a 
register  shall  pay  over  all  fees 
reoelved  by  him  after  deducting  his 
salary,  all  moneys  received  for  duties 
performed  in  his  official  capacity  must 
be  accounted  for  and  paid  over  by  the 
register,  as  soon  as  the  correct  amount 
is  shown  by  a duly  approved  accounting 
or  settlement,  notwithstanding  the 
duties  were  performed  outside  of  regular 
office  hours;  and  It  makes  no  difference 
whether  a statute  prescribing  such  duties 
fixed  the  amount  of  compensation  there- 
for, or  whether  the  amount  was  fixed  by 
the  agreement  of  the  register  and  the 
person  for  whom  he  performed  the  duties. 

But  no  duty  rests  Upon  a register  of 
deeds  to  account  for  and  pay  over  moneys 
received  by  him  for  extra  offiolal 
services." 
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• As  authority  for  this  rule  the  case  of  State 
v.  Holm,  97  N.  W.  821  (Neb.)  is  cited.  At  l.c.  822 
the  court  said: 

"It  may  be  stated  at  the  outset 
that.  If  the  services  for  which 
respondent  received  the  money  in 
question  were  any  part  of  the  du- 
ties of  his  office,  he  would  be 
required  to  account  for  and  pay  the 
same  over  to  the  relator;  and  it 
would  make  no  difference  whether 
the  statute  prescribing  such  duties 
fixed  the  amount  of  compensation 
then for,  or  whether  the  amount  was 
fixed  by  the  agreement  of  the  respond- 
ent and  the  person  for  whom  he  per- 
formed the  service.  *******  " 

And  speaking  of  extra  official  duties  of  officer, 
the  court  further  said  at  1.  o.  823s 

"*  * * In  the  case  at  bar  it  can- 
not be  contended  that  the  respondent 
was  obliged  to  perform  the  services 
in  question  as  a part  of  his  official 
duties.  The  rule  of  the  excise  board 
of  the  city  of  Lincoln  was  in  no  man- 
ner binding  upon  him.  He  could  not 
be  compelled  to  perform  any  duties 
or  services  except  such  as  the  statute 
enjoined  upon  him.  As  a strict  matter 
of  law,  there  seems  to  be  no  reason 
why  he  could  not  contract  with  the 
persons  applying  for  saloon  licenses 
to  search  the  records  for  them,  and 
receive  such  compensation  therefor  as 
might  be  agreed  upon.  The  fact  that 
such  services  were  performed  by  his 
deputies,  who  had  received  payment 
from  the  county  for  their  services, 
or  that  they  were  performed  by  him- 
self personally,  we  are  not  at  liberty 


Mr.  John  P*  Sherrod  - 4 - June  6,  1939 


to  consider , because  no  competent 
offer  to  prove  that  fact  was  made 
by  the  relator.  While  the  conduct 
of  the  respondent  may  be  of  doubt- 
ful propriety,  and  while,  perhapa, 
from  an  equitable  standpoint,  the 
money  in  question  ought  to  be  paid 
to  the  relator,  yet  these  matters 
cannot  be  taken  into  consideration 
by  us  in  deciding  this  case.  The 
question  presented  is  whether  or  not, 
as  a matter  of  law,  the  respondent 
can  be  compelled  to  account  for  and 
pay  over  the  money  in  controversy 
herein.  It  appearing  that  the 
services  rendered  by  respondent  were 
no  part  of  the  duties  of  his  office, 
we  are  constrained  to  hold  that  the 
money  paid  him  therefor  under  private 
contract  or  agreement  cannot  be  recover- 
ed by  the  relator,  and  therefore  the 
district  court  did  not  err  in  denying 
the  writ  and  dismissing  the  action." 

In  our  search  through  the  statutes  we  find  some 
sections  which  require  the  recorder  to  furnish  ooples  of 
the  records,  but  there  is  no  provision  made  for  a fee  for 
suoh  services  except  the  charge  for  the  certificate  and 
seal.  We  particularly  have  in  mind  Sectiors  3253,  11556 
and  11657,  R.  3*  Missouri  1929.  There  may  be  other 
sections  which  impose  a similar  duty  on  the  officer. 

While  under  these  sections  it  seems  that  it  would  be  the 
duty  of  the  recorder  to  furnish  the  copy  of  the  record, 
yet  under  the  ruling  in  the  case  hereinafter  cited  we 
doubt  the  authority  of  the  offloer  to  make  a aharge  for 
auoh  copy  except  his  certificate  and  seal  which  he  attachea 
thereto*  We  have  in  mind  the  oaae  of  ttamnon  v.  Lafayette 
County,  76  Mo*  675,  676,  wherein  this  rule  is  stated! 

"The  right  of  a public  offloer  to 
fees  is  derived  from  the  statute* 

He  is  entitled  to  no  fees  for 
services  he  may  perform,  as  suoh 
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officer,  unless  the  statute  gives 
it.  When  the  statute  fails  to 
provide  a fee  for  sex' vice  he  is 
required  to  perform  as  a public 
officer,  he  has  no  claim  upon  the 
State  for compensation  for  such 
service,  #***■»*■**" 

In  connection  with  the  performance  of  services 
such  as  you  have  mentioned  in  your  request,  we  refer  you 
to  Section  11570,  R.  S.  Missouri  1929,  which  is  as  fol- 
lows i 


"Every  recorder  of  deeds  or  the 
deputy  of  any  such  officer,  who 
shall  engage  in  the  business  of  mak- 
ing abstracts  of  instruments  of 
record  in  his  office  affecting  the 
title  to  lands,  for  profit  or  hire, 
or  who  shall  furnish  to  any  person 
or  persons  any  written  extra ot, 
excerpt,  memoranda  or  copy  of  any 
such  Instrument  of  record,  for  profit 
or  hire,  otherwise  than  under  and  in 
pursuance  of  the  statutes  defining 
his  duties  as  such  officer  and  in  his 
official  capacity,  duly  authenticating 
each  extract,  excerpt,  memoranda  or 
copy  of  every  such  instrument  so  fur- 
nished under  the  seal  of  his  office, 
shall  be  deemed  guilty  of  a misde- 
meanor and  shall,  upon  conviction,  be 
punished  by  a fine  of  not  less  than 
twenty  nor  more  than  fifty  dollars." 

In  this  opinion  we  do  not  want  to  hold  that  a 
recorder  is  not  authorised  to  perform  some  extra  official 
services,  yet  we  have  cited  the  foregoing  section  for  the 
purpose  of  you  keeping  in  mind  that  in  performing  such 
services  you  are  bound  by  the  provisions  of  that  section. 
The  making  of  a copy  of  the  record  which  is  not  required 
to  be  made  under  the  statute  and  which  is  not  prohibited 
by  Section  11570,  supra,  would  be  classed  as  an  extra 
offloial  matter,  and  under  the  rulings  hereinbefore  cited 
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It  aeema  that  you  would  be  authorised  to  retain  what- 
ever oharge  you  make  therefor  and  not  account  for  It 
as  your  offlolal  collections,  except  that  part  of  the 
charge  which  Is  made  for  the  certificate  and  seal 
which  you  attach  to  the  oopy.  Of  course,  as  Mr,  Pew 
states  in  his  opinion,  if  you  use  any  of  the  county *s 
stationery  or  other  supplies  in  connection  with  the 
making  of  such  copies,  you  should  account  to  the  county 
for  those  items. 

As  to  the  duty  of  the  deputy  to  perform  such 
work  for  you,  we  do  net  find  where  the  statute  would 
require  him  to  do  this,  but  if  it  does  not  Interfere 
with  his  duties  to  the  office  and  he  is  willing  to  do 
it  as  a personal  favor  to  you,  we  can  see  no  objection 
to  him  doing  that.  We  wish  to  also  call  your  attention 
to  the  fact  that  if  the  performing  of  these  extra 
official  duties  were  to  interfere  with  you  in  performing 
your  official  duties,  then  under  those  olrcumstanoes  we 
do  not  think  you  would  be  authorised  to  make  such  copies 

CONCLUSION. 

From  the  foregoing  it  is  the  opinion  of  this 
department  that  while  the  recorder  of  deeds  is  not 
required  to  rake  certified  copies  of  certain  records, 
yet  he  may  make  such  copies,  but  if  thore  is  no  fee 
authorised  by  the  statute  he  should  not  make  an  official 
oharge  therefor.  Of  course,  in  all  oases  where  the  oopy 
is  a certified  copy  his  offlolal  charge  for  that  part 
of  the  service  would  be  the  fifty  cents  (50^)  for  the 
certificate  and  seal. 

We  are  also  of  the  opinion,  under  the  Nebraska 
case,  supra,  that  the  officer  is  not  required  to  report 
the  collections  whioh  he  makes  for  extra  offlolal  duties 
that  is,  in  making  copies  of  records  Which  he  is  not 
required  to  make  under  the  statute,  except  the  oharge 
for  the  certificate  and  seal  as  hereinbefore  stated. 

Respectfully  submitted 

Ai PROVED: 

TYRE  W.  BU' TON 

Assistant  Attorney  General 

Trzrrmm 

(Acting)  Attorney  General 
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TAXATION: 

COLLECTION  OF  DELINQUENT 
TAXES  IN  CITIES  UNDER  A 
SPECIAL  CHARTER: 


Cities  operating  under  a special 
charter  should  certify  their 
delinquent  taxes  to  the  county 
collector  unless  the  charter  pro- 
vldes  for  such  collection. 


June  16,  1939 


Honorable  Otto  P.  Shanks 
Prosecuting  Attorney 
Lewis  County 
Monti cello,  Missouri 

Dear  Mr.  Shanks: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  whether 
or  not  under  the  Jones-Munger  Act  the  County  Collector 
of  Lewis  County,  Mi  sour i,  should  advertise  and  sell 
real  estate  for  delinquent  town  taxes  of  the  town  of 
Canton,  Mi  sourl,  which  have  been  duly  certified  to 
him  by  the  board  of  directors  and  trustees  of  that  town. 

You  state  in  your  request  that  the  town  of 
Canton  is  existing  and  operating  under  a special  charter 
declared  to  be  a public  act  which  is  found  in  Laws  of 
Missouri  of  1873  at  page  208. 

It  is  a general  proposition  of  law  that  cities, 
towns  and  villages,  being  creatures  of  the  statute, 
that  the  officers  of  such  municipalities  must  look  to 
the  statute  or  the  oh;  rter  for  their  powers  and  authority. 
It  is  also  a general  proposition  of  law  that  statutes 
which  relate  to  taxation  of  property  and  the  sale  of 
property  for  taxes  must  be  strictly  construed  in  favor 
of  the  owner  of  the  property  and  unless  the  official 
follows  the  procedure  set  out  in  the  statute  the  sale 
of  such  property  for  taxes  is  void.  The  city  charter 
of  the  city  of  Canton  provides  in  part  as  follows 
(Section  1,  Article  VI,  Laws  of  Missouri  1873,  at  page 
208): 


"The  board  of  trustees  shall  have 
power  and  authority  to  levy  and 
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collect  taxes  upon  all  property, 
real,  personal  and  mixed,  within 
the  limits  of  the  tome,  not  exceed- 
ing one-half  of  one  per  ceat,  for 
any  one  year  upon  the  assessed  value 
thereof,  for  general  purposes)  * * " 

Section  15  of  the  charter  also  provides i 

"The  board  of  trustees  shall  have 
power  and  authority  to  make  all 
ordinances  which  shall  be  necessary 
and  proper  for  carrying  into  execution 
the  powers  specified  in  this  act,  so 
that  such  ordinances  be  not  repugnant 
to  nor  inconsistent  with  the  constitu- 
tion of  the  United  States  or  of  this 
state." 

From  an  examination  of  the  charter  of  the  city  of 
Canton  it  will  be  noted  that  there  is  no  provision  made 
in  the  charter  for  that  city  to  sell  lands  for  delinquent 
taxes.  Looking  to  the  general  statute  on  this  question 
we  find  that  Section  9970,  Laws  of  1933  at  page  460,  pro- 
vides as  follows t 

’The  collectors  of  all  cities  and 
incorporated  towns  having  authority 
to  levy  and  colls  ot  taxes  under  their 
respective  charters  or  under  any  law 
of  this  state  shall,  on  or  before  the 
first  day  of  May,  annually,  return 
to  the  county  collector  a list  of  lands 
and  lots  on  which  the  taxes  or  special 
assessments  levied  by  such  city  or 
incorporated  town  remain  due  and  un- 
paid. The  county  collector  shall 
I’ecelpt  for  the  aggregate  amount  of 
such  delinquent  taxes,  which  receipt 
shall  be  held  by  the  treasurer  of  the 
city  or  town,  and  shall  stand  as  evi- 
dence of  indebtedness  upon  the  part  of 
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the  county  collector  and  his  bonds- 
men to  such  city  or  town,  until 
settlement  in  full  has  been  made 
by  payment  to  said  treasurer  or 
his  successor  of  all  taxes  thus  re- 
ceipted for,  or  by  a return  of  such 
part  as  is  uncollectible. " 

In  order  to  arrive  at  the  construction  to  be 
placed  upon  this  statute  we  think  we  should  refer  to 
the  history  of  the  legislation  provided  in  this  section. 
This  act  amended  Section  9970,  R.  S.  Missouri  1929,  by 
changing  the  date  of  the  annual  returns  made  by  col- 
lectors. This  law  was  originally  enaoted  in  1872,  Laws 
of  1872  at  page  118  and  provided  as  follows t 

"The  collectors  of  all  cities  and 
Incorporated  towns,  having  authority 
to  levy  and  collect  taxes  under  their 
respective  charter  or  under  any  law 
of  this  state,  shall  on  or  before  the 
first  day  of  May,  annually,  return  to 
the  county  collector  a list  of  lands 
and  lots  on  which  the  taxes  or  special 
assessments  levied  by  such  city  or 
incorporated  town  remain  due  and 
unpaid;  *************" 

There  may  be  some  confusion  on  this  question  caused 
by  the  provisions  of  Section  9948,  R.  S.  Missouri  1929, 
which  is  as  follows i 

"TSithin  thirty  days  after  the  settle- 
ment of  the  collector,  in  the  odd 
numbered  years,  the  several  county 
clerks  in  each  county  in  this  state, 
and  in  such  cities,  the  register, 
city  clerk  or  other  proper  officer, 
shall  make,  in  a book  to  be  called 
the  'back  tax  book,*  a correct  list, 
in  numerical  order,  of  all  tracts  of 
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land  and  town  lots  on  which  back  taxes 
shall  be  due  in  such  county  or  city, 
setting  forth  opposite  each  tract  of 
land  or  town  lot  the  name  of  the 
owner,  if  known,  and  if  the  ov/ner 
thereof  be  not  known,  then  to  whom 
the  same  was  last  assessed,  the 
description  thereof,  the  year  or 
years  for  which  such  tract  of  land 
or  town  lot  is  delinquent  or  for- 
feited, and  the  amount  of  the 
original  tax  due  each  fund  on  said 
real  estate  (and  the  Interest  due 
on  the  whole  of  said  tax  at  the  time 
of  making  said  back  tax  book,  together 
with  the  clerk* s fees  then  due),  in 
appropriate  columns  arranged  there- 
for, and  the  aggregate  amount  of 
taxes,  interest  and  clerk* s fees 
charged  against  each  tract  of  land 
or  town  lot  for  all  the  years  for 
which  the  same  Is  delinquent  or  for- 
feited! said  back  tax  book,  when  com- 
pleted, shall  be  delivered  by  said 
olerk  or  other  proper  officer  to  the 
proper  collector  of  the  county  or  such 
city,  for  which  he  shall  take  dupli- 
cate receipts,  one  of  which  he  shall 
file  in  his  office  and  the  other  with 
the  state  auditor,  and  the  clerk  or 
other  proper  officer  shall  charge  such 
collector  with  the  aggregate  amount  of 
taxes,  interest  and  clerk's  fees  con- 
tained in  said  *back  tax  book. * In 
all  such  cities  the  said  'back  tax 
book'  shall  be  made  out,  in  alpha- 
betical order,  in  the  name  of  the 
owner,  if  known;  and  if  the  owner  be 
not  known,  then  in  the  name  of  the 
person  to  whom  such  tract  or  lot  was 
last  assessed.  All  taxes,  interest 
and  clerk's  fees  hereafter  contained 
in  the  'back  tax  book*  herein  described 
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shall  bear  Interest  from  the  time  of 
the  making  out  of  said  'back  tax  book* 
at  the  rate  of  ten  per  cent,  per  annum 
until  paid.  In  computing  Interest 
under  this  article,  a fraction  of 
a month  shall  be  counted  as  a whole 
month.  * 

This  confusion  Is  caused  by  the  reference  to 
certain  cities.  The  cities  mentioned  in  this  section 
are  cities  of  a population  of  over  five  thousand.  The 
history  of  this  section  shows  that  it  comes  down  from 
an  aot  of  the  General  Assembly  of  Missouri  cf  1879, 

Laws  of  Missouri  1879  at  page  187,  Section  1,  and  it 
provides  in  part  as  follows: 

**  * * That  immediately  after  the 
taking  effect  of  this  act,  the  col- 
lector of  each  county,  and  the  col- 
lector of  all  cities  having  a popu- 
lation of  five  thousand  inhabitants 
or  move,  shall  return  to  the  clerk 
of  the  county  court  of  his  county, 
or  in  such  cities  to  the  register, 
city  clerk  or  other  proper  officer, 
all  delinquent  and  forfeited  lists 
or  tax  bills  of  real  estate  in  his  - 
hands,  except  taxes  due  prior  to  the 
year  1866,  ************* 

We  note  in  the  footnote  to  Section  9948  which 
was  inserted  by  the  1929  Revised  Laws  that  the  term 
"such  cities*  set  out  in  that  section  refers  to  cities 
described  in  Section  9970.  We  think  that  this  is 
erroneous  for  the  reason  that  cities  referred  to  in  Sec- 
tion 9970  are  cities  under  five  thousand  population. 

The  Supreme  Court  in  State  to  use  Begeman  v. 
Robyn,  93  Mo.  396,  1.  c.  398,'  in  distinguishing  the 
Act  of  1879,  supra,  which  la  the  forerunner  of  Section 
9948,  R.  S.  Missouri  1929,  and  the  set  of  1872,  supra, 
which  is  the  forerunner  of  Section  9970  and  the  1933 
Aot,  supra,  made  this  statement  in  reference  to  de- 
linquent tax  procedure  for  the  town  of  Hermann  which 
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was  operating  by  virtue  of  a apeolal  oharter  issued  to 
it  by  the  legislatures 

"The  act  of  1872  did  then  create  a 
lien  for  these  delinquent  taxes 
assessed  by  the  town  of  Hermann, 
and  that  lien  must,  according  to 
that  act,  be  enforced  by  the  county 
collector.  This  duty  of  enforcing 
the  lien  still  r emained  with  the 
collector  under  the  act  of  April  12, 

1877.  Laws,  1877,  p.  585.  The  first 
section  of  the  amendatory  act  of 
April  24,  1879  (Laws,  1879,  p.  187), 
makes  it  the  duty  of  the  city  col- 
. lectors.  In  oitles  having  a popu- 

lation of  five  thousand  or  more 
inhabitants,  to  return  to  the  city 
register  the  delinquent  lists;  and 
other  sections  of  that  act  provide 
that,  in  all  such  cities,  the  de- 
linquent taxes  are  to  be  collected 
by  the  city  officers,  and  not  by 
the  county  collector.  By  section 
9,  the  lien  is,  in  express  terms, 
decl  red  in  favor  of  such  cities. 

But  as  to  state  and  county  t^xes, 
and  delinquent  taxes  of  oitles 
and  towns  having  less  than  five 
thousand  inhabitants,  the  collection 
thereof  remained  with  the  county  col- 
lector, as  before  the  passage  of  the 
act  of  1879.  As  to  towns  and  cities 
having  loss  than  five  thousand  inhabi- 
tants, sections  177  to  182,  of  the 
act  of  1872,  remained  in  full  force. 

These  sections  are  the  same  as  sec- 
tions 6827-8-9-30-31,  of  Revised 
Statutes  of  1879.  The  amendments  of 
these  sections  by  the  act  of  April, 

1885  (Laws,  1883,  p.  151),  do  not 
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affect  the  question  under  consideration. 

The  town  of  Hermann  having  leas  than 
five  thousand  inhabitants,  this  suit 
was,  therefore,  properly  brought  in 
the  name  of  the  state  at  the  relation 
and  to  the  use  of  the  county  collector. 

The  lien  for  the  delinquent  tax  could 
not  be  enforoed  In  any  other  way." 

You  state  in  your  request  that  the  city  of  Canton 
has  a population  of  two  thousand  and  is  operating  under 
a special  charter.  That  being  the  case  it  seems  that  it 
would  fall  within  the  same  class  as  the  town  of  Hermann 
Insofar  as  the  enforcement  of  delinquent  taxes  for  such 
town  are  concerned  unless  there  are  other  sections  of 
the  statute  which  would  change  that  provision.  By  a 
search  through  the  statutes  it  will  be  found  that  cities 
of  the  second  and  third  class  have  special  provisions 
for  the  collection  of  their  delinquent  taxes.  We  particu- 
larly refer  to  the  provisions  of  Sections  6781  which  per- 
tain to  third  class  cities  and  6696  which  pertain  to 
fourth  class  cities  and  it  provides  that* 

"*  * * the  land  and  lot  delinquent 
list  (1)  to  be  returned  to  the  city 
collector  * * * who  shall  proceed 
to  collect  the  same  in  the  .ame 
manner  and  under  the  same  regulations 
as  are  or  may  be  provided  by  law  for 
the  collection  of  delinquent  lists 
of  real  and  personal  taxes  for  state 
and  county  purposes:  *******  " 

The  courts  of  this  state  have  held  that  such  a 
provision  authorized  such  cities  or  towns  to  colleet 
their  own  delinquent  taxes  regardless  of  the  general 
provision  of  the  tax  law,  that  is.  Section  9970  or  any 
other  seotion  in  conflict  thereto.  City  of  Aurora  ex 
rel.  v.  Lindsay,  146  Mo.  509 j State  ex  rel.  Duble,  Col- 
lector of  the  ’ity  of  Princeton  v.  Lewis  et  al. , 256 
Mo.  121.  However,  it  will  be  noted  that  these  were 
eases  in  which  a special  provision  had  been  made  for 
cities  of  that  class  to  collect  their  own  delinquent 
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tax.  Ahaent  such  a provision,  however,  the  eases  seem 
to  hold  that  the  procedure  In  collecting  such  taxes  is 
set  out  in  the  general  section  which  is  the  1933  act, 
supra. 

In  State  ex  rel.  Van  Brown  v.  Van  Every,  76  Mo. 
630,  ti  e delinquent  taxes  due  the  City  of  Haiinibal  were 
involved.  In  that  case  the  suit  for  the  taxes  was 
brought  in  the  name  of  the  state  of  Missouri  at  the 
relation  of  and  to  the  use  of  the  collector  of  the  city. 
The  suit  for  the  taxes  was  brought  tinder  the  general  law 
authorising  cities  to  certify  to  the  county  collector 
the  delinquent  list.  It  was  insisted  by  the  owner  of 
the  property  that  the  general  law  did  not  apply  because 
the  charter  of  the  city  of  Hannibal  provided  a special 
lien  for  city  taxes  and  divested  the  state  of  any  lien. 
In  this  case  it  was  held  that  the  suit  was  properly 
brought  in  the  name  of  the  state  of  Mlasourl  under  the 
general  statute.  The  court  reviewed  the  tax  sections 
and  at  1.  c.  534,  salds 

"Section  178  of  the  act  of  1872, 
referred  to  in  the  foregoing  sec- 
tion of  the  act  of  1879,  requi.ed 
the  collectors  of  all  cities  and 
incorporated  towns  having  authority 
to  levy  and  collect  taxes,  on  or 
before  the  1st  day  of  May  annually 
to  return  to  the  oounty  collector 
a list  of  lands  and  lots  on  which 
taxes  levied  by  such  city  or  town 
remained  due  and  unpaid,  and  made 
it  the  duty  of  such  collector  to 
obtain  judgment  and  sell  the  real 
estate.  These  various  provisions 
leave  no  Ascape  from  the  conclusion, 
that  the  city  of  Hannibal  has  no 
right  of  action  in  her  own  name, 
to  enforce  the  lien  for  delinquent 
taxes  levied  by  her.  The  lien  given 
her  by  her  charter  of  1870,  was  taken 
from  the  city,  and  given  to  the  State, 
by  the  act  of  1872,  and  was  continued 
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In  the  State  by  the  subsequent  sots. 

"It  must  be  admitted  that  the  revenue 
lav  contains  many  provisions  which  are 
apparently  repugnant  to  eaoh  other, 
and  It  Is  no  easy  task  to  place  such 
a construction  upon  them  as  one  may 
confidently  rely  upon.  *#****»■ 


CONCLUSION. 


Since  ve  find  no  special  provisions  relating  to 
the  collection  of  delinquent  taxes  by  the  city  of  Canton 
it  is  the  opinion  of  this  department  that  the  provisions 
of  Section  9970  of  the  Lavs  of  Missouri,  1933,  at  page 
450  would  prevail,  and  that  it  would  be  the  duty  of  the 
city  collector  to  certify,  to  the  eounty  collector  the 
list  of  lands  and  lots  on  which  taxes  or  special  assess- 
ments of  such  city  remain  due  and  unpaid  and  that  it 
would  be  the  duty  of  the  oounty  collector  then  to  pro- 
ceed to  collect  such  taxes  as  is  provided  for  under  the 
Jones- Munger  Act. 

Respectfully  submitted 


TYRE  W.  1 URTON 

Assistant  Attorney  General 


APPROVED* 


j.  -e:  'mkv: 

(Acting)  Attorney  General 
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acknowledged 
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Mr.  Oliver  Sentl 
Associate  City  Counselor 
Law  Department 
St.  Louis,  Missouri 


& 


Dear  Sir: 


We  are  in  receipt  of  your  request  dated  August 
24,  1939,  which  reads  as  follows: 


"The  Recorder  of  Leeds  has  submitted  an 
inquiry  to  this  department  as  to  whether 
notice  that  an  assessment  has  been  made 
under  Section  15-g  of  the  Compensation 
Law  of  the  State,  effective  July  1,  1939, 
against  an  employer  for  non-payment  of 
contributions  due  and  the  lien  thereby 
created  under  the  Act  must  be  acknowledged 
before  it  Is  recorded. 

"As  the  question  involves  the  construction 

of  a State  statute,  we  feel  that  the  matter 
should  be  passed  upon  by  your  office,  and 
I would  thank  you  to  give  us  your  opinion 
whether  in  view  of  the  provisions  of  Sec- 
tion 11543,  H.  S*  Mo.  1929,  any  instrument 
affecting  title  to  real  estate  and  not 
proved  or  acknowledged  according  to  law 
can  lawfully  be  recorded. " 


In  answer  to  your  above  request,  I am  herein  en- 
closing copy  of  an  opinion  rendered  by  this  office  on 
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August  28th,  1939,  to  the  Honorable  Alfred  H.  Douglas, 
Prosecuting  Attorney  of  Newton  County,  Missouri.  This 
opinion  does  not  fully  answer  your  request,  so  we  are 
supplementing  it  with  the  following. 

We  realise  that  conveyances  and  other  written  instru- 
ments affecting  real  estate  should  be  acknowledged  and 
proven  according  to  law  before  being  recorded  in  the  of- 
fice of  the  Recorder  of  Deeds.  In  our  opinion  above  des- 
cribed, we  held  that  "Notice  of  Lien"  may  be  filed  and  not 
recorded  by  the  Commission.  In  view  of  that  holding,  the 
question  of  recording  a "Notice  of  Lien"  is  not  at  issue. 
The  filing  of  a "Notice  of  Lien"  is  analogous  with  the 
filing  of  a chattel  mortgage,  or  a true  copy  of  a chattel 
mortgage.  The  method  is  set  out  in  the  statutes  as  to  the 
filing  of  a copy  of  the  chattel  mortgage,  and  does  not 
require  that  it  be  acknowledged  as  in  deeds  of  real  es- 
tate. 


Section  3021  R.  S.  Missouri,  1929,  partially  reads 
as  foliar. a: 


"The  proof  or  acknowledgment  of  every  con- 
veyance or  Instrument  in  writing  affecting 
real  estate  in  law  or  equity,  including 
deeds  of  married  women,  shall  be  taken  by 
some  one  of  the  following  oourts  or  officers: 


This  section  sets  out  the  specific  manner  in  which  cert- 
ain instruments  should  be  acknowledged. 

Section  11543  R.  S.  Missouri,  1929,  partially  reads 
as  follows: 


"It  shall  be  the  duty  of  recorders  to  record: 
First,  all  deeds,  mortgages,  conveyances,  deeds 
of  trust,  bonds,  covenants,  defeasances,  or 
other  instruments  of  writing,  of  or  concern- 
ing any  lands  and  tenements,  or  goods  and 
chattels,  which  shall  be  proved  or  acknowledged 
according  to  law,  and  authorised  to  be  record- 
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ed  in  their  offices;  * * " 


This  section  provided  that  it  was  the  duty  of  the  Recorder 
to  file  certain  instruments  which  were  properly  proved  or 
acknowledged. 

Section  15,  par* (g) , Senate  Bill  346,  of  the  Sixtieth 
General  Assembly,  reads  as  follows: 


"If  any  case  in  which  any  contribution, 
interest  or  penalty  imposed  under  this  Act 
is  not  paid  when  due,  the  Commission  may 
file  for  record  in  the  Recorder's  Office 
of  the  county  In  which  the  employer  owing 
said  contribution,  interest  or  penalty, 
resides,  or  hae  his  place  of  business  or 
any  other  county  in  which  he  nas  property, 
a notloe  of  lien  specifying  the  amount  of 
the  contribution,  interest  or  penalty  d-e 
and  the  name  of  the  employer  liable  for 
the  same*  From  the  time  of  f lllnu  any  such 
notice,  the  amount  of  the  contribution  speci- 
fied in  such  notice  shall  have  the  force 
and  effect  of  a lien  of  a judgment  against 
the  employer  named  In  said  notice  of  lien 
for  the  amount  specified  in  such  notice* 

Such  lien  may  be  released  by  filing  for 
record  In  the  office  of  the  county  record- 
er a release  thereof  executed  by  the  Com- 
mission upon  payment  of  the  contribution, 
interest  and  penalties  or  upon  receipt  by 
the  Commission  of  security  sufficient  to 
secure  payment  thereof,  or  by  final  Judg- 
ment holding  such  lien  to  have  been  er- 
roneously imposed."  (Underscoring  ours*) 


This  Section  15,  par*  (g)  in  a way  amends  Section  11543, 
supra.  In  that  it  does  not  specify  that  the  lien  should 
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contain  a description  of  the  real  estate,  but  only  states 
that  the  lien  should  specify  the  amount  of  the  contribu- 
tion, Interest  or  penalty  due,  and  the  name  of  the  employ- 
er liable  for  the  samh*  It  does  not  specify  that  the 
Commission  should  acknowledge  the  "Notice  of  Lien"  be- 
fore filing.  It  has  always  been  the  law  tnat  a later 
and  special  statute  thlces  precedence  over  a general  act 
and  was  so  held  in  Stfcte  v.  Brown, 68  S.  W.  2d  55,  l.c.  59* 

In  our  opinion  to  Herbert  H.  Douglas,  prosecuting 
attorney,  we  neld  that  all  that  was  necessary  was  the  fil- 
ing, and  not  the  recording,  of  the  "Notice  of  Lien".  This 
means  the  filing  and  (Leaving  of  the  "Notice  of  Lien"  in 
the  office  of  the  recorder  of  deeds.  The  fact  that  we 
held  it  was  the  leaving  of  the  Instrument  to  be  considered 
as  filing  was  upheld  jin  the  case  of  Dawson  v.  Cross,  38 
Mo.  App.  l.c.  299.  Section  15,  par.  (g),  supra,  also  up- 
holds us  In  this  opinion,  for  the  reason  that  at  the  lat- 
ter part  of  the  paragraph  the  following  appears: 

"s  # * * a ■>*  * # > 

•Such  lien  may  be  released  by  filing 
for  record  in  the  office  of  the  county 
recorder  a release  thereof  executed 
by  the  Commission  upon  payment  of  the 
contribution.  Interest  and  penalties 
or  upon  receipt  by  the  Commission  of 
security  sufficient  to  secure  payment 
thereof,  or  by  final  judgment  holding 
suoh  lien  to  have  been  erroneously  im- 
posed." 

By  that  clause  the  release  could  be  executed  by  the  Com- 
mission filing  for  record  a proper  release,  where,  if 
the  "Notice  of  L|en"  had  been  recorded  all  that  would 
have  been  necessary  would  have  been  the  stamping  of 
the  release  on  the  margin  of  the  record  in  which  the 
"Notice  of  Lien"  was  recorded. 


CONCLUSION 


In  view  of  the  above  authorities,  and  also  under  our 
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opinion  to  Herbert  H.  ^ouglas,  prosecuting  attorney, 
which  we  have  enclosed  to  you,  this  department  is  of  the 
opinion  that  a "Notice  of  Lien"  under  the  Unemployment 
Compensation  Law,  as  amended  by  the  Senate  Bill  346, 
of  the  last  General  Assembly,  does  not  require  recording, 
as  the  term  is  generally  used,  but  all  that  is  necessary 
for  the  Unemployment  Commission  to  do,  is  to  file  and 
leave  with  the  Recorder  of  Leeds  the "Not ice  of  Lien" 
containing  all  the  statutory  information  required  under 
paragraph  (g). 

We  are  further  of  the  opinion  that  it  is  not  neces- 
sary for  the  "Notice  of  Lien"  to  be  acknowledged  or 
proven  in  any  other  manner  except  as  set  out  In  paragraph 
(g)  of  Section  15,  Senate  Bill  346. 


Respectfully  submitted, 

W.  J.  BURKT 

Assistant  Attorney  General 

APPROVED* 

IV  T7"fAYC33 

(Acting)  Attorney  General 
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Hon,  Oliver  Senti 
Associate  City  Counselor 
Law  Department 
St.  Louis,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion  dated 
September  21,  1939,  which  reads  as  follows: 


"Thanks  for  your  opinion  of  September  5th  in 
reference  to  the  filing  for  record  of  the  ^Notice 
of  Lien*  under  the  Unemployment  Compensation  Law, 
together  with  a copy  of  your  opinion  to  the  Prose- 
cuting Attorney  of  Newton  County,  both  of  which 
have  been  forwarded  to  the  Recorder  of  Deeds  for 
his  guidance,  and  he  has  had  an  index  made,  ruled 
so  as  to  show  the  matters  set  out  in  your  opinion, 

"The  Statute  is  silent  as  to  the  Recorder's  fee 
and  he  will  like  your  opinion  as  to  what  fee  he 
can  lawfully  demand  for  filing  these  notices;  also 
what  his  procedure  shall  be  when  a release  executed 
by  the  Commission  is  filed  for  record,  as  provided 
by  Section  15  of  the  Act, 

"I  have  suggested  that  until  you  rule  on  tne 
questions  submitted,  he  mako  the  same  charge  that 
is  now  made  for  filing  chattel  mortgages,  and  when 
a release  is  presented,  to  cancel  the  notice  by 
perforation  and  retain  in  his  file  both  the  release 
and  the  cancelled  notice,  and  have  the  Deputy  Record- 
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er  by  whom  the  notice  was  cancelled  note  the 
cancellation  on  the  margin  of  the  record  and 
the  date  thereof. 

"Will  you  kindly  rule  on  these  two  questions 
so  that  the  Recorder  of  the  City  of  St.  Louis 
may  be  governed  accordingly,  and  obllt,««" 


Paragraph  (g)  of  Section  15,  Laws  of  1939,  page  925, 

reads  as  follows: 


"If  any  case  in  which  any  contribution,  interest 
or  penalty  imposed  under  this  Act  is  not  paid 
when  due,  the  Commission  may  file  for  record  in 
the  liecorder's  Office  of  the  county  in  which  the 
employer  owing  said  contribution,  interest  or 
penalty  resides,  or  hae  his  place  of  business 
or  any  other  county  in  which  he  has  property, 
a notice  of  lien  specifying  the  amount  of  the 
contribution.  Interest  or  penalty  due  and  the 
name  of  the  employer  liable  for  the  same.  From 
the  time  of  filing  any  such  notice,  the  amount 
of  the  contribution  specified  in  such  notice 
shall  have  the  force  and  effect  of  a lien  of  a 
Judgment  against  the  employer  named  In  said  not- 
ice of  lien  for  the  amount  specified  in  such 
notice.  Such  lien  may  be  released  by  filing  for 
record  In  the  office  of  the  county  recorder  a 
release  thereof  executed  by  the  Commission  upon 
payment  of  the  contribution,  interest  and  penal- 
ties or  upon  receipt  by  the  Commission  of  securi- 
ty sufficient  to  secure  payment  thereof,  or  by 
final  Judgment  holding  such  lien  to  have  been 
erroneously  Imposed." 


It  will  be  noticed  under  the  above  section  that  the  legis- 
lature did  not  see  fit  to  allow  any  fee  to  the  recorder  of 
deeds  for  the  filing  of  a "Lien  of  Judgment."  This  office 
has  ruled  that  the  filing  of  a "Notice  of  Lien"  means  the 
leaving  of  the  "Notice  of  Lien"  In  the  office  of  the  recorder 
of  deeds  in  the  same  manner  as  a chattel  mortgage  is  filed 
for  record.  We  have  also  ruled  that  the  "Notice  of  Lien" 
need  not  be  recorded,  but  only  filed. 
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We  have  ouecked  all  of  the  fees  that  are  allowed  by 
statute  to  the  recorder  of  deeds  and  find  no  allowance  of 
fees  to  the  recorder  of  deeds  for  the  filing  of"Notices  of 
Lien."  We  have  checked  Section  3099  as  set  out  in  Laws  of 
Missouri,  1935,  page  209,  which  applies  to  tho  filing  of 
chattel  mortgages.  We  have  also  checked  Section  llo04  R. 

S.  Missouri,  1929.  The  only  allowance  of  fee  for  the  filing 
of  instruments  is  in  Section  11804,  supra,  which  reads  as 
follows: 


"For  recording  every  deed  of  instrument, 

for  every  hundred  words $.10 

In  addition  to  the  above  fee  for  record- 
ing deeds,  they  shall  be  allowed  for 
recording  every  such  instrument,  relat- 
ing to  real  estate,  a fee  of  ten  cents, 
as  a compensation  for  making  and  preser- 
ving direct  and  inverted  Indexes  to  every 
book  containing  deeds  affecting  real  estate." 


Y.'e  do  not  believe  the  above  is  applicable  for  the 
allowance  of  a fee  for  the  filing  and  indexing  of  a "Notice 
of  Lien"  under  the  unemployment  act,  for  the  reason  that 
it  only  applies  to  real,  estate  and  to  Instruments  recorded 
j and  not  filed  for  record. 

j 

In  order  that  a public  officer  should  be  allowed  fees 
it  must  be  specifically  set  out  by  the  statutes  and  all  fee 
statutes  should  be  strictly  construed. 

In  the  case  of  Gammon  v.  Lafayette  County,  76  Mo.  675, 
l.c.  676,  the  court  said: 


"The  right  of  a public  officer  to  fees  is  derived 
from  the  statute.  He  is  entitled  to  no  fees  for 
services  he  may  perform,  as  such  officer,  unless 
the  statute  gives  it.  When  the  statute  falls  to 
provide  a fee  for  service  he  is  required  to  perform 
as  a public  officer,  he  has  no  claim  upon  the  State 
for  compensation  for  such  service." 


Under  the  above  case  it  is  held  that  when  a statute  falls  to 
provide  a fee  for  service  still  the  officer  must  perform  his 


Hon*  Oliver  Sentl 


(4) 


September  22,  1939 


duties  as  It  Is  part  of  the  requirements  of  his  office. 

Also,  in  the  case  of  State  ex  rel  v.  Patterson  et  al. 
152  Mo*  App*  264,  1*  c*  268,  the  court  said: 


" * * The  rule  is  well  settled  that  a public 

officer  cannot  demand  any  compensation  for  his 
services  not  specifically  allowed  by  statute, 
and  that  statutes  providing  such  compensation 
must  be  strictly  construed*  (Shed  v.  Railway, 

67  Mo.  687;  Gammon  v*  LaFayette  Co*,  76  Mo* 

675;  State  v*  Wofford,  116  Mo*  220;  State  ex 
rel.  v,  Walbridge,  153  Mo*  194;  Sanderson  v*  Pike 
Co.,  195  Ho.  598. 

"At  common  law  the  rule  was  that  ’where  the  law 
imposes  a duty  upon  an  officer,  he  cannot  claim 
a remuneration  for  fulfilling  it  unless  the  law 
has  expressly  conferred  such  right* ’ (Crofut  v. 
Brandt,  58  N*  Y.  106. ) The  most  recent  recogni- 
tion in  this  state  of  this  rule  thus  is  expressed 
in  Sanderson  v.  Pike  County,  supra:  ’It  is  well- 
settled  law  in  this  state  that  the  right  to  compen- 
sation for  the  discharge  of  official  duties  is  pure- 
ly a creature  of  the  statute,  and  that  the  statute 
which  is  claimed  to  confer  that  right  must  be 
strictly  construed*  The  right  of  a public  officer 
to  compensation  is  derived  from  the  statute  and 
he  is  entitled  to  none,  for  services  he  may  per- 
form as  such  officer  unless  the  statute  gives 
it.  • • • Such  compensation  is  not  the  creature 
of  contract  nor  dependent  upon  the  fact,  or  value 
of  services  actually  rendered,  and  cannot  be  re- 
covered upon  quantum  meruit* *" 


Also  in  the  case  of  Williams  v*  Chariton  County, 
85  Mo*  645,  1*  c*  646,  the  court  said: 


' "Under  the  authority  of  the  case  of  Shed  v.  Ry* 
Co*,  67  Mo*  687,  no  fees  are  allowed  an  officer 
except  where  expressly  given  and  allowed  by  law* 
Moreover  the  compensation  of  assessors,  except 
in  St.  Louis  county,  is  fixed  at  a certain  sum, 
and  this  sum  Includes  all  personal  property 
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assessed  to  one  owner.  Dogs  being  assessed 
in  the  list  of  personal  property  makes  no 
Increase  in  the  emoluments  of  the  assessor. 
See  section  69,  W,  S,  1872,  p.  1172,  There 
fore,  judgment  affirmed. " 


Also,  in  the  case  of  Scott  v.  Endlcott,  38  S,  W. 
(2d)  67,  1,  c,  68,  the  court  said: 


"There  can  be  no  doubt  that  a deputy  sheriff 
appointed  by  the  sheriff,  as  provided  by  sec- 
tion 11513,  R,S,  *o,  1929,  is  a public  officer. 
State  ex  rel.  Walker  v.  Bus,  135  Ho*  325,  36 
S.  W*  636,  33  L,  R.  A,  616,  That  being  true, 
he  is  subject  to  the  same  general  limitations 
as  any  other  public  officer  in  the  matter  of 
salary  and  fees.  There  is  no  provision  in  the 
law  providing  a salary  for  deputy  sheriffs  in 
counties  such  as  Osark  county.  * * * " J 


CONCLUSION. 


In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  the  recorder  of  deeds  of  any  county  Is 
not  entitled  to  a fee  for  the  filing  of  a "Notice  of  Lien" 
under  the  present  Unemployment  Compensation  Law,  which  is 
paragraph  (g)  of  Section  15* 

Paragraph  (g),  supra,  is  as  silent  on  the  method  of 
handling  a release,  as  it  is  on  the  allowance  of  a fee  to  the 
recorder's  office.  It  only  states  that  the  lien  may  be  re- 
leased by  filing  a release  from  the  Commission  upon  the  pay- 
ment of  the  contribution,  or  by  the  Commission  receiving 
security  sufficient  to  secure  the  payment  of  the  contribution, 
or  by  a final  Judgnent  holding  such  lien  to  have  been  er- 
roneously imposed*  All  that  we  can  say  in  the  matter  Is, 
that  the  statute  is  strictly  followed  either  by  the  filing 
of  a re Is ass  by  the  Commission  upon  the  defendant  or  employer 
complying  with  the  order  of  the  Commission,  or  by  the  filing 
of  a certified  copy  of  a final  judgment  by  a court  of  compe- 
tent jurisdiction*  In  view  of  paragraph  (g)  not  specifically 
setting  out  the  procedure,  the  recorder  of  deeds  should  re- 
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tain  the  "Notice  of  Lien"  and  the  cancellation  notice,  to  be 
held  as  other  papers  filed  In  the  office  of  the  recorder  of 

deeds* 

When  a chattel  mortgage  is  released,  the  index,  is 
stamped  "paid"  and  the  owner  of  the  chattel  mortgage  re- 
celvles  the  original  chattel  mortgage,  or  a true  copy 
of  the  chattel  mortgage.  Nothing  la  filed  in  the  release 
of  a chattel  mortgage*  When  a "Notice  of  Lien"  Is  released 
another  paper  Is  also  filed  which  would  be  either  a release 
b}  the  Com-lasion  by  payment  of  the  employer  or  by  the 
filing  of  a certified  copy  of  a final  judgment  by  a court 
of  competent  jurisdiction*  In  view  of  the  leaving  of  the 
release  with  the  recorder  of  deeds.  It  would  be  Impossible 
for  the  recorder  of  deeds  to  return  the  "Notice  of  Lien" 
to  the  Unemployment  Compensation  Commission. 


I would  suggest  that  whan  a "Notice  of  Lien"  Is 
lawfully  released,  the "Not Ice  of  Lien"  itself  should 
be  stamped  "released"  and  at  the  same  time  the  word 
"releaaed"  should  be  placed  opposite  the  serial  number  on 
the  index  book,  which  Is  described  in  the  opinion  rendered 
to  Herbert  H*  Douglas,  Prosecuting  Attorney  of  Newton 
County,  Missouri,  dated  August  28th,  1939,  a copy  of  which 
was  furnished  you. 


I 

' 

I 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


TTITTM 

(Acting)  Attorney  General 
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LABOR  COMMISSIONER : Labor  and  Industrial  Inspection 
Department  must  retain  reports  indefinitely. 


<i 


October  12,  1939 


Mr*  Earl  H*  Shackelford 
Commi sb loner  of  Labor 

Labor  and  Industrial  Inspection  Department 
Jefferson  City,  Missouri 


Dear  bir* 


We  are  in  receipt  of  >our  request  for  an  opinion, 
under  date  of  October  10,  1939,  which  reads  as  follows* 

I 

"Under  Section  13176  of  the  Revised  Statutes 
of  Missouri,  1929,  *the  title,  control  and 
management  of  all  personal  property,  books, 
records,  documents,  office  equipment,  and 
files  of  the  Bureau  of  Labor  Statistics, 
the  Industrial  Inspection  Department,  are 
hereby  transferred  to  and  vested  in  the 
Department  of  Labor  and  Industrial  Inspection. ’ 
Section  13177  also  refers  to  the  same  subject* 

"During  the  course  of  years  we  accumulate 
quite  a file  of  inspector’s  daily  cash  reports, 
duplicate  copies  of  inspection  certificates 
and  compliance  orders.  These  forms  are  used 
by  the  auditors  in  checking  the  records  of 
the  department  but  after  such  an  audit  has 
been  made  and  the  records  cleared  neither 
the  department  or  anyone  else  has  any  use 
for  them*  Have  we  the  authority  to  destroy 
such  inspector’s  daily  reports,  duplicate 
copies  of  inspection  certificates  and  com- 
pliance orders,  or  should  they  be  retained 
in  our  files  Indefinitely?" 
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Section  4073  R.  S.  Wo*  1929,  reads  as  follows: 


"Every  officer  or  other  person  having  the 
custody  of  any  record,  paper,  document  or 
proceedings,  or  any  will,  deed  or  other  writ- 
ing, specified  In  either  of  the  last  two 
sections,  who  shall  fraudulently  take  away, 
withdraw  or  destroy  any  such  record,  paper, 
document,  proceeding,  will,  deed  or  instru- 
ment of  writing  filed  or  deposited  with  him, 
or  left  in  his  custody,  shall,  upon  conviction, 
be  punished  by  imprisonment  In  the  penitentiary 
not  exceeding  five  years." 


The  case  of  People  v.  Peck,  138  N.  Y*  386  involved  a 
prosecution,  under  an  act  very  similar  to  the  above. 

It  was  held  there  that  the  fact  that  the  commissioner 
of  statistics  of  labor  had  prepared  his  report  did  not 
authorise  him  to  destroy  papers  givi nto  statistical  in- 
formation which  were  filed  in  his  of floe  and  used  in 
preparing  his  report.  It  Is  our  understanding  that 
these  files  which  you  mention  In  your  request  are 
used,  at  least;  in  a small  part,  in  the  preparation  of 
your  annual  report  to  the  Governor.  That  the  office 
of  the  Labor  and  Industrial  Inspection  department  is 
a public  office  within  the  meaning  of  Section  4073, 
supra,  does  not  admit  of  doubt.  In  People  v.  Peck, 
supra,  it  was  said: 


"There  can  be  no  doubt  that  the  Commissioner 
is  a public  officer.  He  has  a fixed  term  of 
office,  a salary,  and  discharges  duties  for 
the  public,  ***■*•  So  here  was  a public 
officer,  and  a public  office  officially  occu- 
pied by  him." 

In  closing,  the  court,  in  People  v.  Peok,  supra,  said: 


n 


the  indictment  was  found  against 
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them  under  section  94  of  the  Penal  Code, 
which  provides  as  follows!  ’A  person  who 
willfully  and  unlawfully  removes,  mutilates, 
destroys,  conceals,  or  obliterates  a record, 
map,  book,  paper,  document,  or  other  thing 
filed  or  deposited  in  a public  office,  or 
with  any  public  officer,  by  authority  of 
law,  is  punishable  by  imprisonment  for  not 
more  than  five  years,  or  by  a fine  of  not 
more  than  five  hundred  dollars,  or  by  both. * 
We  can  perceive  no  defect  in  this  indict- 
ment. The  facts  alleged  therein  show  the 
commission  of  a crime.  As  we  have  shown, 
the  circular  and  answers  written  thereon 
were  public  papers  or  documents.  They 
were  deposited,  and  also,  according  to  the 
general  and  common  understand in0  of  the 
term,  ’filed,’  with  a public  officer,  by 
authority  of  law,  and  the  indictment  al- 
leges that  the  defendants  feloniously, 
willfully,  and  unlawfully  detroyed  them. 

It  matters  not,  as  we  nave  shown,  whether 
this  destruction  took  place  before  or  after 
the  commissioner  had  prepared  his  report. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department, 
in  view  of  the  fact  that  there  is  no  statute  authorising 
the  destruction  of  such  papers  after  a specified  length 
of  time,  that  such  should  be  retained  in  your  files 
indefinitely. 


APPROVED*  Respectfully  submitted. 


W.  J.  BURKE 

TYRE  ff.  bi'ftTOH  Assistant  Attorney-General 

(Acting)  Attorney-General 


RPCWrRW 


COMMISSION  -JR  Ob  LAhOR  Al'il)  Has  the  right  to  inspect  and  collect 
INDUSTRIAL  INSPECTION:  inspection  'fees  from  gasoline  filling 

stations  and  bulk  stations. 


October  15,  1959 

✓a 

i 


Mr.  Earl  H.  Shackelford 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


Dear  Sir: 


V#e  received  your  letter  dated  September  20,  1939, 
in  which,  in  the  following  terms,  you  request  our  opinion* 


"Enclosed  is  a copy  of  a letter  from 
their  Mr.  J.  P.  Grave,  which  Is  self- 
explanatory. 

Please  let  me  have  your  opinion  as  to 
whether  or  not  this  department  has  a 
right  to  inspect  and  collect  an  in- 
spection fee  from  gasoline  filling 
stations  and  bulk  plants ." 


The  provisions  of  Section  1321b,  Ii.  S.  1929,  Mo. 
>tat.  jum.,  page  4779,  are  tlie  following: 


"The  state  commissioner  of  1 1 or  and 
Industrial  Ins  action  may  divide  the 
state  into  districts,  assign  one  or 
more  deputy  inspectors  to  each  district, 
and  may,  at  his  discretion,  change  or  trans- 
fer them  from  one  district  to  another. 

It  shall  be  the  duty  of  the  consnisc loner, 
his  assistants  or d eputy  Inspectors,  to 
make  not  less  than  two  inspections  during 
each  year  of  all  factories,  warehouses, 
office  buildings,  freight  depots,  machine 
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shops,  garages,  laundries,  tenement 
workshops,  bake  shops,  restaurants, 
bowling  alleys,  pool  halls,  theaters, 
concert  halls,  moving  picture  houses, 
or  places  of  public  amusement,  and  all 
other  manufacturing,  mechanical  and 
mercantile  establishments  and  work- 
shops, The  last  inspection  shall  be 
completed  on  or  before  the  first  day 
of  October  of  each  year,  and  the 
caranlss  loner  shall  enforce  all  laws 
relating  to  the  inspection  of  the 
establishments  enumerated  heretofore 
in  this  section,  and  prosecute  all 
persons  for  violating  the  same.  Any 
municipal  ordinance  relating  tos  aid 
establishments  or  their  Inspection 
shall  be  enforced  by  the  coranissloner. 
The  commissioner,  his  assistants  and 
deputy  Inspectors,  may  administer  oaths 
and  take  affidavits  in  matters  concern- 
ing the  enforcement  of  the  varic  s in- 
spection laws  relating  to  these  estab- 
lishments t Provided,  that  the  provision 
of  this  section  shall  not  apply  to 
mercantile  establishments  that  employ 
less  than  ten  persons  that  are  located 
in  towns  and  cities  that  have  three 
thousand  inhabitants  or  less." 


^Rils  opinion  is  concerned  solely  with  statutory  con* 
struction  in  which  the  intention  of  the  legislature  governs. 


I.  The  rule  recognised  in  City  of  Ozark  v.  Hammond 
1s  not  applicable  to  Section  13216,  R.  S.  Mo.  1929. 

The  letter  of  Mr.  P.  Greve,  dated  September  16,  1939, 
states*  "As  has  been  pointed  out  in  correspondence  with 
your  department  and  with  the  Attorney  Qeneral,  the  Missouri 
courts  have  repeatedly  held,  as  is  held  in  City  of  Ozark  v. 
Hammond,  49  S.  W.  (2d;  129,  that  in  construing  taxing  statutes 
general  words,  such  as  'all  other  mercantile  establishments ' 
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or  similar  language  following  statutory  enumerations  of 
occupatl  ns  taxable  by  cities,  do  not  authorise  the  taxation 
of  businesses  or  occupations  not  specifically  named  in  the 
statute.  In  otherwords,  general  language  will  not  extend 
taxing  authority  to  include  businesses  or  occupations  not 
specifically  named  or  mentioned  in  a statute.  Of  course, 
the  statute  under  consideration  is  enacted  pursuant  to 
police  power  and  la  not  a taxing  statute,  but  the  same  rule 
of  construction  is  undoubtedly  applicable  to  both  types 
of  statutes." 

In  City  of  Ozark  v.  Ham  ond,  49  S.  W.  (2nd)  l.c. 

131,  329  Mo.  1118,  a city  of  the  fourth  class  sought  to 
apply  to  a certain  bakery  business  its  ordinance  Imposing 
a license  tax.  Section  7287,  R.  S.  1929,  Mo.  Stat.  «nn. 
page  5871,  provides,  in  the  following  terms,  that  said  city 
can  not  impose  a license  tax  upon  a business  unless  it  is 
specially  (not  in  general  words)  named  as  taxable  in  the 
city  charter,  or  by  statute: 


"No  municipal  corporation  in  this  state 
shall  have  the  power  to  Impose  a license 
tax  upon  any  business  avocation,  pursuit 
or  calling,  unless  such  business  avocation, 
pursuit  or  calling  is  specially  named  as 
taxable  in  the  charter  of  such  municipal 
corporation,  or  unless  such  power  be 
conferred  by  statute." 


The  City  of  Ozark  had  no  charter,  and  such  power  as  it  had 
to  Impose  a license  tax  was  granted  by  Section  7046,  R.  S. 
1929,  Mo.  Stat.  Ann.  page  5762,  of  which  the  court  said,  at 
l.c.  131: 


"That  business,  as  described  and  set 
forth  in  the  agreed  statement  of  facts, 
is  nowhere  specially  named  in  said 
section  70461  it  is  true  that  the  long 
enumeration  therein  of  the  specific 
occupations  which  it  authorises  cities 
of  the  fourth  class  to  tax  is  followed 
by  the  words,  ’and  all  other  business, 
trade  and  avocations  whatever,*  but 
those  words  cannot  be  construed  to  in- 
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elude  the  business  avocation  of  tha 
baking  co  panyj  the  rule  ejusdem  ganeris 
cannot  be  Invoked  In  tha  face  of  said 
section  7287.  (See  cases  last  referred 
to.)"  (Emphasis  ours) 


The  case  of  City  of  Ozark  v.  Hanr’ond,  supra,  has  no 
application  to  a aid  Section  13218,  because  In  that  case 
the  right  (to  tax)  In  question  was  by  said  Section  72P7 
limited  to  special  words  In  Section  7046;  and,  because 
the  right  (to  inspect)  here  considered,  la  not  limited 
to  special  words  In  Section  13'.  18  by  any  statute  or 
decision.  The  rule  recognised  In  City  of  Osark  v.  Ham  ond, 
supra,  that  a municipal  taxing  ordinance  can  not  be 
broader  than  the  specific  grant  by  charter  or  statute. 

Is  applicable  only  to  the  taxing  power  of  municipalities; 

It  Is  a statutory  rule  and  not  one  of  Interpretation. 

It  was  so  ruled  In  Flaohbach  Brewing  Company  City  of 
St.  Louis,  96  S.  W.  (2nd)  336,  340,  231  Mo.  App.  793. 


II.  A filling  station  Is  Inc luded  In  the  term 
"mercantile  estahlls}imentw . and  Is  Included  In  the  term 

The  letter  of  Mr..  J.  P.  Grove,  dated  September  18, 

1939,  states  * "Section  13218  enumerates  a Ion?  list  of 
buildings  which  the  Coimnlssloner  of  Labor  has  the  duty  to 
Inspect,  and  after  such  enumeration  the  statute  recites 
that  It  shall  Inspect  'all  other  manufactur lng,  mechanical 
and  mercantile  establishments  ana  workshops .*  It  Is  our 
contention  that  under  the  above  mentioned  line  of  authorities 
the  language  last  quoted  does  not  authorize  or  Impose  upon 
the  Commissioner  the  duty  of  inspecting  any  buildings  or 
establishments  other  than  those  specifically  enume  ated 
In  the  statute." 

By  an  opinion  dated  July  10,  1933,  this  office  advised 
you  as  follows i 


"In  your  7th  Inquiry  you  ask  regarding 
your  right  to  Inspect  gasoline  filling 
stations.  'Gasoline  filling  stations' 
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are  mercantile  establishments  under  Sec- 
tion 13218.  They,  therefore,  may  be 
Inspected  by  your  Department  where  they 
are  located  In  cities  of  over  3,000,  If 
they  employ  at  least  one  employee,  but 
they  may  not  be  Inspected  In  cities  under 
3,000  population  excepting  where  such 
filling  station  employs  ten  or  more  persons.” 


We  adhere  to  that  opinion,  and  to  the  opinion  of  this  office 
to  the  sums  effect,  dated  March  22,  1937.  The  ejuadem  generis 
rule  referred  to  in  City  of  Osark  v.  Hammond,  supra,  was  stated 
as  follows  by  the  Supreme  Court  of  Missouri  in  State  ex  rel 
Goodloe  et  al  v.  Wurdeman,  227  S.  W.  64,  67,  286  Mo.  163 i 


”It  is  a familiar  rule  of  statutory 
construction  that  where  an  enumeration 
of  specific  things  is  followed  by  some 
more  general  word  or  phrase,  such  general 
word  or  phrase  should  be  construed  to 
refer  to  things  of  the  same  kind." 


A mercantile  establishment  Is  defined  as  "any  place 
where  goods,  wares  and  merchandise  are  offered  for  sale." 

Ballentlne  Law  Diet,  page  blO,  citing  16  A.L.Ii.  542. 

Affirming  a decree  enjoining  the  violation  of  restric- 
tions in  a deed,  the  Supreme  Court  of  Massachusetts,  said: 

"The  sale  of  oil,  tires  and  other  automobile  accessories  in 
the  building  was  plainly  a use  for  a mercantile  purpose." 

Abbott  et  al  Steigman  161  N.  E.  696,  697,  263  Mass.  686. 

Said  Section  13218  specifically  includes  "garages". 

Within  the  above  definitions,  the  selling  of  automobile  parts, 
accessories,  gasoline,  oil,  tires,  equipment  and  many  other 
related  articles  by  garages,  or  by  filling  stations,  regard- 
less of  their  other  functions,  brin;  s them  within  the  classifi- 
cation of  the  general  words  "mercantile  establishment”  in 
said  Section  13218.  We  believe  the  legislature  Intended  the  gen- 
eral words  "mercantile  establishment”  to  refer  to  and  include  garagas 
tnd  tiingjs  c t Its  same  kind.  A filling  station  is  manifestly  the  same  kind  of 
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thing  as  a garage,  a part  of  the  functi  ns  of  which  are 
the  same  as  those  of  a filling  station.  That  they  are 
things  of  the  same  kind  is  illustrated  by  cases  wliich 
hold  that  the  term  "garage”  includes  a filling  station. 

The  Supreme  Court  of  New  Jersey,  in  Northern  New 
Jersey  Oil  Company  v.  Hoard  of  Adjustment,  142  Atl.  557, 
558,  6 H.  J.  Wise.  698,  (1928)  said: 


"The  contention  of  the  prosecutor 
is  that  the  prohibition  against 
garages  does  not  apply  to  a asoline 
service  station.  The  word  'garage' 
has  been  adopted  into  the  English 
language  from  the  French.  It  means 
' a station  in  wuich  motor  cars  can 
be  sheltered,  stored,  repaired,  and 
roade  ready  for  use.'  Until  a few  years 
ago,  the  gasoline  service  station 
was  not  known.  The  service  now  ren- 
dered by  it  was  to  be  found  only  at. 
garages.  There  are  different  kinds 
of  garages.  At  some  machines  can  be 
furnished  with  gas  and  oil.  At  others 
repairs  are  made.  At  others  cars  can 
be  stored  or  hired.  All  those  places 
are  referred  to  as  garages.  In  view 
of  the  fact  that  gasoline  would  be 
furnished  at  the  building  which  the 
prosecutor  desires  to  erect,  we  deem 
that  it  is  a garage  within  the  meaning 
of  the  ordinance.  Upon  this  ground 
we  think  thaL  the  action  of  the  board 
of  adjustment  should  be  affirmed." 


The  same  court  held  that  a filling  station fe within  the 
meaning  of  the  word  "garage",  in  Wilinski  et  al  v.  Haddon 
Twp.  153  Atl.  97,  9 ".  J.  Mlsc.  ft.  140  (1931). 

The  two  cases  last  mentioned  construed  zoning  ordinances, 
and  are  analogous  to  the  situation  here  considered  because 
both  Involved  construction  of  a statute  enacted  under  the 
police  power. 
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as  to  the  nature  of  the  business  of  a filling 
station  establishment,  in  some  cases  it  may  appear 
that  the  owner  bought  crude  products  to  sell  again 
at  said  establishment  after  processing.  Regarding 
a transaction  parallel  in  principle,  the  Supreme 
Court  of  Missouri  said: 


"It  is  inn  aterlal  that  the  defen- 
dant, by  his  labor,  changed  the  form 
of  the  goods  sold.  If  he  dealt  in 
selling  them  at  a store,  stand  or 
place  occupied  for  that  purpose, 
he  is  a merchant  (for  the  purpose 
of  this  act);  and  it  is  also  imma- 
terial that  the  store,  stand  or 
place  may  have  been  also  occupied 
for  some  other  purpose." 


State  vs.  Whittaker,  33  Mo.  437,  l.c.  439. 


"If  he  keeps  at  a store,  stand  or 
other  place,  in  stock  articles  manufac- 
tured by  hir  for  sale  in  the  ordi- 
nary course  of  trade,  he  is  a mer- 
chant." 


Kansas  City  v.  Brewing  Co.,  98  Mo.  App.  690,  l.c.  594, 
73  S.  W.  302. 


"She  manufacturer  of  a patented 
article,  who  also  sells  it  in  the 
usual  course  of  business  in  his  store 
or  factory,  would  probably  come 
within  the  exception  of  sec . 4 
(exempting  merchants)". 


Oran  Lumber  Co.  v.  Bank,  207  U.  3.  261,  28  Sup.  Ct.  89, 

52  L.  Ed.  195. 

The  business  of  a merchant  is  mercantile,  and  the 
place  whex*e  it  is  conducted  is  a mercantile  establishment 
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From  all  the  foregoing.  It  Is  clear  that  a filling 
station  Is  Included  In  the  term  "mercantile  establishment" • 

but  Irrespective  of  the  general  words  "mercantile 
establishment" , In  said  Section  13218,  upon  the  authority 
of  Northern  N.  J.  Oil  Company  v.  board  of  Adjustment , 
supra,  and  ..ilinsKi  et  al  v.  naddon  Twp.,  supra,  the  Com- 
missioner of  -J-ttbor  and  Industrial  Inspection  nas  the  right 
to  inspect  filling  stations,  because  they  are  Included 
In  the  term  "garages",  which  Is  one  of  the  specific  words 
in  said  Section  13218. 

A 

III.  The  duty  of  Inspection  Imposed  upon  the  Com- 
missioner of  -^abor  and  Industrial  Inspection  by  Section 
13218  is-" not  affected  by  Section  13399.  h.  S. 1929.  which 
Imposes  a different  duty  of  inspection  upon  the  State~~Oil 
Inspector. 

The  letter  of  Mr.  J.  P.  dreve,  dated  September  18, 

1939,  states:  "The  foregoing  construction  is  supported 
by  the  fact  that  the  Missouri  legislature  enacted  a specific 
statute,  namely.  Section  13399,  relative  to  the  inspection 
of  premises  at  or  on  which  gasoline  and  motor  vehicle  fuels 
are  kept  and  sold  at  retail.  TOiere  certainly  was  no  occasion 
for  the  enactment  of  said  Section  13399  if  Section  13218 
authorized  the  inspection  of  filling  stations.  Certainly, 
the  legislature  did  rot  1:  tend  to  Ii  pose  upon  two  separate 
departments  of  the  state  government  the  same  duty  of  Inspec- 
tion." 


. Sdctlon  13218,  R.  S.  1929,  Mo.  Stat.  ann.  page  4779, 
has  already  been  quoted. 

Section  13179,  h.  S.  1929,  M0.  Stat.  nnn.  page  47 bb, 
provides : 


"Ihe  object  of  this  department  shall  be 
to  collect,  assort,  systematize  and  present 
In  annual  report  to  the  governor,  to  be 
by  him  transmitted  biennially  to  the  general 
assembly,  statistical  details  and  informa- 
tion relating  to  all  departments  of  labor 
in  the  state,  especially  in  its  relatione 
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to  the  com  erclal,  industrial 
social,  educational  and  sanitary  con- 
dition of  the  labor infr  classes  and 
to  the  permanent  prosperity  of  the 
productive  industries  of  the  state-*" 


The  provisions  of  Section  13399,  R.  S.  1929,  Mo, 
Stat.  Ann.  page  4324  are* 


"It  la  hereby  made  the  duty  of  the 
Inspector  of  oils.  In  addition  to  i Is 
other  duties,  either  In  person  or  by 
deputy  or  special  agent,  at  least 
once  In  every  six  months,  to  minutely 
and  carefully  inspect  and  examine  all 
premises  In  this  state  at  or  on  vhleh 
gasoline  and  motor  vehicle  fuels  are 
kept  and  sold  at  retails  Provided, 
such  sales  at  such  premises  shall 
aggregate  on  an  average,  more  than 
two  hundred  gallons  monthly.  And 
It  is  iiereby  made  the  duty  of  said 
Inspector,  his  deputies  and  special 
agents,  to  examine  the  surroundings, 
environments  anu  construction  of  s id 
premises  and  see  the  same  are  kept 
in  such  condition  as  to  be  reasonably 
safe  from  fire  and  explosion,  and  not 
likely  to  cause  Injury  to  adjoining 
property  or  t^o  the  traveling  public." 


From  said  Sections  13179  and  13218,  we  gather  the 
opinion  that  the  duty  of  inspection  there  Imposed  haa 
reference  chiefly  to  the  welfare  of  the  "laboring  classes 
Section  13399  la  chiefly  concerned  with  prevention  of 
"injury  to  adjoining  property  or  to  the  traveling  public" 
Any  reference  therein  to  the  welfare  of  the  "kborlng 
c leases"  is  only  by  remote  Inference.  While  it  la  true 
that  under  Sections  13218  and  13399,  the  same  premises 
may  be  inspected  by  two  different  departments,  the  two 
inspections  are  of  a distinctly  different  nature  and 
purpose.  We  believe  the  legislature  did  not  Intend  to 
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substitute  the  remote  Inferential  protection  to  the  "labor- 
ing classes"  provided  by  Section  13399  for  the  salutary 
benefits  which  accrue  to  them  under  the  admlnlstratlor  of 
the  Consuls  si  oner  of  Labor  and  Indue  trial  Inspection,  and 
which  are  safeguarded  by  the  Inspection  required  by  Section 
13216* 


"There  la  no  express  repeal  of  the  prior  existing 
law,  and  I do  not  think  the  language  Is  sufficient  to  produce 
that  result  by  implication.  * # The  settled  rule  of  con- 
struction Is  that  If  by  any  fair  interpretation  all  the 
sections  can  stand  together,  then  there  is  no  repeal  by 
implication.  * * «•  The  law  does  not  favor  repeals  by  Im- 
plication." McVey  v.  McVey  51  Mo.  406,  l.c.  420.  The 
prcpcsftlms  applicable  to  filling  stations  are  applicable 
to  bulk  stations,  because  they  are  part  of  the  same  ultimate 
transaction.  Having  the  ri{$it  to  inspect,  the  Department 
of  Labor  and  Industrial  Inspection  has  a right  to  collect 
an  Inspection  fee,  under  Section  13219,  R.  S.  1929,  Mo. 

Stat.  Ann.  page  4779. 


CONCLUSION 


It  is  our  opinion  that  the  Department  of  Labor  and 
Industrial  Inspection  has  a right  to  nspect  and  collect 
an  inspection  fee  from  gasoline  filling  statl<  ns  and  bulk 
plants • 


Respectfully  submitted. 


LAWRENCE  L.  PRADLEY 

Assistant  Attorney  General 

AiVUOVKDi 


W.  J.  HUI.KE 

(Acting)  Attorney  Oeneral 
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MOTOR  VEhICijES:  Certification  of  the  description  of  the 

chattel  mortgage  on  a motor  vehicle  can 
only  be  placed  upon  the  certificate  of 
title . 


October  13, 


Mr.  John  P.  Sherrod 
Recorder  of  Deeds 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 


1939 


We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  October  12,  1939,  which  reads 
as  follows : 

* 

"With  further  reference  to  house 
Bill  Ko.  546,  which  provides  certi- 
fication of  chattel  mort  ages  on 
automobile  titles,  I find  we  are 
receiving  a number  of  inquiries  from 
lenders  as  to  whether  we  will  make 
the  certification  on  the  chattel 
mortgage  or  a copy  thereof  when  pre- 
sented prior  to  their  receipt  of  the 
title. 


"To  make  t is  a bit  more  lucid;  a 
bank  may  approve  a loan  today  on  a 
new  car;  the  old  title  which  is  in 
the  possession  of  the  purchaser  is 
forwarded  to  Jefferson  City  in  ex- 
change for  a new  title,  and  the  e 
will,  undoubtedly,  occur  a lapse  of 
several  days  at  this  point  until 
return  of  the  title  to  the  lending 
company. 


nI  h-ve  ruled  that  there  is  no  pro- 
vision for  making  any  record  of  cer- 
tification upon  the  chattel  mortgage. 
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and  that  the  purpose  designated 
by  the  statute  is  only  accomplished 
through  the  act  of  certifying  on 
the  title  itself. 

"Will  you  kindly  advise  me  as  to 
whether  I have  ruled  correctly." 

House  Bill  Ho.  546,  as  passed  by  the  last 
General  Assembly  and  known  as  Section  3097A,  Laws 
of  Mssouri,  1939,  reads  as  follows* 

"It  shall  be  the  duty  of  the  re- 
corder of  deeds,  on  request  of  the 
xnortfugee,  or  his  assignee,  to  cer- 
tify on  the  certificate  of  title 
to  the  mortgaged  motor  vehicle,  that 
such  chattel  mortgage  has  been  filed 
showln;  the  date,  the  amopnt  of  the 
mortgage  and  the  name  of  the  payee. 

V/hen  such  chattel  mort  age  is  released 
it  shall  be  the  duty  of  the  recorder 
to  so  show  on  the  certificate  of  title. 

For  services  herein  provided  the  re- 
corder shall  receive  a foe  of  twenty 
cents  (20  cts.).  A mortgage  on  a 
motor  vehicle  shall  not  be  notice  to 
the  whole  world,  unless  the  record 
thereof  is  noted  on  the  certificate 
of  title  to  the  mortgaged  motor 
vehicle,  as  herein  provided.  Pro- 
vided, however,  that  the  provisions 
of  tl  is  section  shall  not  apply  to 
chattel  mort  ages  given  to  secure  the 
p rchase  price  of  any  part  thereof  or 
to  a motor  vehicle  sold  by  the  manu- 
facturer or  their  distributing  dealers, 
or  to  a chattel  mortgage  given  by 
dealers  to  secure  loans  on  the  floor 
plan  stock  of  motor  vehicles." 

It  will  be  noticed  in  the  above  Section  3097A  that 
it  specifically  says  "to  certify  on  the  certificate 
of  title  to  the  mortgaged  motor  vehicle". 
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This  phrase  Is  unambiguous  and  it  is  not 
necessary  that  it  be  construed*  V/hen  a statute 
is  in  plain  cannon  English  words  it  is  not  subject 
to  construction*  'lhe  purpose  and  intent  of  the 
■^gislature  was  that  notice  to  the  whole  world 
would  be  given  if  the  description  of  the  chattel 
nort  a,  e would  be  placed  upon  the  certificate  of 
title,  which  is  an  instrument  separate  and  apart 
from  the  chattel  nort,  af  e itself. 

Section  3097a  further  provides  that  the 
certification  of  the  recorder  of  deeds  should  be 
placed  on  the  certificate  of  title  showing  "that 
such  chattel  mortgage  has  been  filed  showing  the 
date,  the  amount  of  the  mortgage  and  the  name  of 
the  payee".  Surely  it  was  not  the  intent  of  the 
Legislature  that  this  information  be  placed  on 
the  chattel  mortgage  for  the  reason  that  the  chattel 
nort  age  has  been  filed  by  the  recorder  of  deeds  and 
the  instrument  itself  would  give  the  information 
that  Section  3097A  required  to  be  placed  on  the 
certificate  of  title  as  requested  by  the  mortgagee. 

The  purpose  of  the  certification  of  the  cer- 
tificate of  title  was  to  prevent  resale  of  a mort- 
gaged automobile  by  use  of  a certificate  of  title 
thut  did  not  show  a mortgage,  and  for  the  protection 
of  the  mortgagee,  The  stamping  of  such  a notice  on 
the  certificate  of  title  would  be  notice  to  the 
whole  world  that  the  car  in  question  was  subject  to 
thut  lien  if  not  released,  in  many  cases  the  mort- 
gagor is  permitted  to  retain  the  certificate  of 
title  for  the  purpose  of  obtaining  licenses,  etc. 

By  the  stamping  of  the  certificate  of  title  as  set 
out  in  Section  3097A,  no  fraud  could  be  committed 
upon  an  Innocent  purchase;  and  it  would  also  protect 
the  nort  agee  in  the  chattel  mortgage. 

In  59  C.  J.,  page  952,  it  is  said: 

"The  intention  of  the  legislature 
Is  to  be  obtained  primarily  from 
the  language  used  in  the  statute. 

The  court  must  impartially  and  with- 
out bias  review  the  written  words  of 
the  act,  being  aided  in  their  inter- 
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pretatlon  by  the  canona  of  con- 
struction. v?here  the  language  of 
a statute  Is  plain  and  unambiguous, 
there  is  no  occasion  for  construc- 
tion, even  though  other  meanings 
could  be  found;  and  the  court  cannot 
indulge  in  speculation  as  to  the  prob- 
able or  possible  r ualifications  which 
might  have  been  in  the  mind  of  the 
legislature,  but  the  statute  must  be 
given  effect  according  to  its  plain 
and  obvious  meaning,"  citing  C-endr on 
v,  Dwight  Chapin  & Co.,  (App.)  37  S. 

W.  (2nd)  486;  Betz  v.  Kansas  City  So. 

R.  Co.,  284  S.  W.  455,  314  Ko.  390; 

Grier  v.  Kansas  City  C*  C.  & St*  J* 

Ry.  Co.,  228  S.  W.  454,  286  &o.  523. 

In  Eetz  v.  Columbia  Telephone  Co.,  (App*) 
24  3.  W.  (2d)  224,  the  Court  said: 

"To  get  at  the  true  meaning  of  the 
language  of  the  statute  the  court 
must  look  at  the  whole  purpose  of 
the  act,  the  law  as  it  was  before 
the  enactment,  and  the  change  in 
the  law  Intended  to  be  made." 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is 
the  opinion  of  this  department  that  there  is  no 
provision  for  making  any  record  of  certification 
as  to  mortgages  on  automobiles  upon  the  chattel 
mort(  age  itself,  and  the  certification  can  only 
be  made  upon  the  certificate  of  title. 

For  your  further  information  we  are  en- 
closing opinions  which  partially  touch  upon  your 
request  as  follows: 
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an  opinion  dated  September  19,  1939,  adcressed  to 
M>n.  Roy  Coyne,  Prosecuting  Attorney,  Joplin,  Mis- 
souri j an  opinion  dated  September  1,  1939,  addressed 
to  Mr.  John  P.  •English,  Recorder  of  Deeds,  St. 

.Louis,  Missouri j an  opinion  dated  September  1,  1939, 
addressed  to  lion.  Roy  Co.  ne.  Prosecuting  attorney, 
Joplin,  Missouri,  and  an  opinion  dated  September  28, 
1939,  addressed  to  Mr.  E.  T.  Hardy,  Circuit  Clerk, 
Shelbyville,  Missouri. 

Respectfully  submitted 


W.  J.  EURKE 

Assistant  Attorney  General 

APPROVED* 


WiY'?;  MJMofc 

(acting)  Attorney  General 
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COMMISSIONER  OF  -OABOit:  Has  power  to  administer  oaths  or 

affirmations,  to  examine  witnesses  where  he  finds  them 
ana  to  take  ana  preserve  eviaence,  ail  proviaed  Commis- 
s oner  request  information  relative  to  nis  duties,  Sucn 
eviaence  inadmissioie  in  criminal  prosecution  except  as 
admission. 

October  24,  1939 


Mr.  Earl  H.  Shackelford 
Commissioner  of  Labor  and 
Industrial  Inspection 
Jefferson  City,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for 
out  opinion  dated  September  21,  1939,  which  is 
in  the  following  terms: 


"The  question  does  the  Commis- 
sioner under  the  provisions  of  this 
section  have  the  power  to  hold 
hearings  and  examine -witnesses  in 
an  effort  to  ascertain  or  secure 
definite  information  as  to  whether 
or  not  there  has  been  a violation 
of  the  provisions  of  the  labor  laws 
of  Missouri,  and  may  such  evidence 
be  used  in  the  prosecution  of 
viol  at ions?" 


There  are  two  statutory  methods  by  which 
the  Commissioner  of  Labor  and  Industrial  Inspection, 
hereinafter  referred  to  as  the  Conanlss loner,  can 
obtain  information. 

One  is  provided  by  Sections  13134,  13185 
and  13186,  Article  II,  Chapter  95,  R.  S.  Missouri, 
1929,  l'o.  St%  Ann.,  pages  4766  and  *767.  Section 
13184  in  part  provides: 


Mr. 
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"The  commissioner  # * * is  hereby 
directed  to  collect  information  * 

* * * to  carry  out  the  objects  of 
the  department  as  set  forth  in  sec- 
tion 13179,  and  is  hereby  authori- 
sed to  furnish  suitable  blanks 


Section  13185,  in  part  provides: 


"It  shall  be  the  duty  of  every 
owner,  « « « of  any  factory, 
foundry  or  machine  shop  or  other 
manufacturing  establishment  * * * 
to  report  annually,  * * * to  the 
commissioner  * * 


Section  13186,  in  part  provides: 

"The  commissioner  * * * is  hereby 
authorized  to  furnish  suitable 
blanks  to  the  owner,  * * * to 
enable  said  owner,  * * * to  intel- 
ligently comply  with  the  provisions 
of  Section  13185  of  this  articlef 
and  any  such  owner  ^ *-  * who  shall 
neglect  or  refuse  to  comply  with  the 
provisions  of  this  article,  or  shall 
untruthfully  answer  any  question  or 
questions  put  to  him  by  the  Caanmis- 
sioner,  in  a circular  or  otherwise 
In  furtherance  of  the  provisions  of 
sections  13184  and  13185,  shall  be 
deemed  qu^lty  of  a misdemeanor,  * # 
* (Underscoring  ours) 


Section  13186  by  its  terms  is  in  aid  of 
Sections  13184  and  13185. 

The  other  method  by  which  the  Commissioner 
can  obtain  information,  and  which  is  the  subject  of 
this  opinion,  is  provided  by  Sections  13181  and 
13183,  Article  I,  Chapter  95,  R.  S.  Missouri,  1929, 
Mo.  St.  Ann.,  pages  4765  and  4766. 
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Mr* 


Section  13181,  In  part  provides  t 


"The  commissioner  shall  have  power 
to  administer  oaths  or  affirmations, 
to  exa  ine  witnesses  and  to  take 
and  preserve  evidence; 


The  extent  of  the  power  given  by  Section 
13181  is  measured  by  the  extent  to  which  it  cun  be 
enforced*  The  power  of  subpoena  to  compel  the 
attendance  of  witnesses  is  an  inherent  power  of 
courts  (Stat  e ex  rel*  Rudolph  v*  Ryan,  327  I o*  728, 
f..  W.  (2d)  717),  ana  not  an  inherent  power  by 
the  common  law  of  said  commissioner*  It  follows 
that  the  onl^  way  in  which  the  Commiss loner  can  be 
given  the  power  of  subpoena  to  compel  attendance 
of  witnesses  is  by  statute*  Section  13181  does  not 
do  so* 


The  power  of  subpoena  In  Article  III  of  the 
same  chapter  95  containing  the  labor  laws  was  by 
Sections  13199  and  13200,  Ko*  St*  unn.,  pages  4772 
and  4773,  expressly  given  to  the  Board  of  Mediation 
and  Arbitration,  a statute  directing  a thing  to  be 
done  by  a specific  officer  or  body  (said  Board) 
implies  that  It  shall  not  be  done  by  a different  of- 
ficer or  body  (said  Commission) w 25  R.C.L.  page 
229  and  cases  cited;  59  C*  J*  page  984  and  cases 
cited* 

V/e  believe  that  If  the  Legislature  had  In- 
tended for  the  Commissioner  to  have  the  power  to  Sub- 
poena witnesses,  it  would  have  made  an  express  grant 
of  said  power  to  him  also,  as  it  did  in  the  case  of 
the  board  of  isolation  and  arbitration  (See  in  Re 
Klein,  245  N Y S 406,  487,  138  Misc.  282)* 

Moreover,  the  grant  of  specific  powers  and 
methods  in  Section  13181  implies  the  Intent  of  the  Leg- 
islature  toward  the  exclusion  of  other  powers  and  methods, 
and  that  is  particularly  so  because  said  section  13181 
is  creative.  Introducing  a new  rule*  2 Sutherland 
Statutory  Construction  (2d  Ed.)  pages  919,  920,  Sec- 
tion 492;  page  916,  section  491* 
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Upon  the  foregoing  authority.  In  our  view, 
the  *-oc2ni ss loner  can  administer  oaths,  examine  wit- 
nesses and  take  and  preserve  evidence,  but,  in  the 
sense  of  compelling  the  attendance  of  witnesses  he 
cannot  "hold  hearings". 

However,  Section  13183,  h.  3.  Missouri,  1929, 
Ko.  ^nn,  page  4766,  provides: 


"any  owner,  operator,  manager  or 
lessee  of  any  mine,  factory,  work- 
shop? warehouse,  elevator,  foundry, 
machine  shop  or  other  raanuf ac tur ing 
establishment,  or  any  other  employ- 
er of  labor,  or  agent  or  employe  of 
such  owner,  operator,  manager  or 
lessee,  who  shall  refuse  to  said  com- 
missioner, when  requested  by  him,  any 
statistical  or  other  information  re- 
lative to  his  duties  which  may  le"Tn 
their  possession  or  under  their  con- 
trol, shall,  for  every  such  neglect 
or  refusal,  be  deemed  guilty  of  a mis- 
demeanor, and  shall,  on  conviction,  be 
fined  in  a sum  not  less  than  twenty- 
five  no*  more  than  one  hundred  dollars." 
( Unde rscoring  ours). 


The  location  of  said  section  13183  in  the 
law,  being  but  one  section  removed  from  Section  13181, 
is  one  circumsttnce  showing  it  referred  to  flection  13181 
and  is  intended  by  the  Legislature  to  aid  the  Commis- 
sioner in  taking  evidence  under  the  authority  of  Section 
13181.  Unless  this  is  true.  Section  13183  would  be  un- 
necessary and  virtually  meaningless,  because  the  other 
authority  of  the  Commissioner  to  obtain  information,  in 
said  Section  13184,  by  furnishing  blanks,  is  aided  by 
Section  13186,  which  particularly  refers  to  information 
obtained  in  circulars,  in  blanks  (by  Section  13184)  or 
in  reports  (by  Section  13185).  It  is  not  presumed  that 
the  Legislature  intended  any  part  of  a statute  to  be 
without  meaning.  2 Sutherland  Statutory  Construction 
(2d)  page  919,  Section  491.  It  Is  to  be  presumed  that 
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the  Legislature  intended  every  section  of  the  act 
to  have  a meaning  ana  to  be  effective.  Sta'e  v. 

Daues  (1929),  14  5.  W.  (2d)  990,  1002,  351  rbTTl26. 

In  the  light  of  the  foregoing  principles,  we  believe 
Section  13183  has  the  effect  of  aiding  the  Commissioner 
in  enforcing  the  rights  granted  by  Section  13181. 

Said  Section  13183  does  not  grant  the  power 
of  subpoena  to  compel  attendance  of  witnesses  at  a 
hearing.  Lacking  that  power  the  Commissioner  in 
order  to  exercise  his  rights  under  both  Sections  13181 
and  13183,  has  no  alternative  but  to  go  where  the  wit- 
ness is.  There,  the  Commissioner  can  hold  a hearing. 
There,  witnesses  "who  shall  refuse  to  said  Cammiss loner, 
when  revested  by  him,  any  statistical  or  other  infor- 
mation relative  to  his  duties  which  may  be  in  their 
possession  or  under  their  control,"  (Section  13183) 
are  guilty  of  a misdemeanor.  The  refusal  of  a witness 
properly  before  the  Commissioner  to  take  an  oath  or 
affirmation,  that  being  an  essential  part  of  the  exami- 
nation, or  to  be  examined  by  the  Commissioner,  or  to 
answer  questions  by  him,  would  constitute  such  refusal 
as  would  be  a misdemeanor  under  Section  13183,  subject 
to  the  three  following  qualifications. 

First.  The  power  of  the  Commissioner  granted 
by  Section  13181,  can  be  enforced  only  against  persons, 
witnesses,  within  the  enumerations  in  Section  13183. 

It  is  not  possible  in  this  opinion  to  say  who  might 
fall  within  those  enumerations.  It  may  be  stated 
generally,  that  the  general  word3  In  Section  13183 
Include  persona  and  things  of  the  same  general  kind 
or  nature  or  class  as  those  specifically  enumerated. 

This  is  in  keeping  with  the  ejusdem  generis  rule,  which 
Is  especially  applicable  to  the  penal  statutes  (59  C. 

J.  pa  e 982),  and  which  was  stated  In  the  following 
terras  by  the  Supreme  Court  of  Missouri  in  State  ex  rel. 
Goodloe,  et  al.  against  Wurdeman,  227  S.  64.  1.  c. 

57,  "gse1 I'oYTSS: 
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”It  is  a familiar  rule  of  statutory 
construction  th«t  where  an  enumeration 
of  specific  thin,  s is  followed  by  some 
more  gen  ral  word  or  phrase,  such  general 
v/ord  or  phrase  should  be  construed  to 
refer  to  things  of  the  same  kind.” 


Second*  The  power  of  the  Commissioner, 
granted  by  Section  12181,  can  be  enforced  only  in 
connection  with  requests  by  him  for  the  kind  of 
information  described  in  Section  12185;  and  that 
is  "information  relative  to  his  duties.”  That  kind 
of  information  is  only  information  of  violations 
(of  the  labor  laws)  which  it  is  the  duty  of  the  Com- 
missioner to  prosecute  or  to  cause  to  be  prosecuted* 
This  would  seem  to  answer  the  question  whether  the 
Commissioner  by  holding  a hearing  may  seek  Information 
as  to  whether  there  has  been  a violation  of  the  labor 
laws  of  Missouri.  Violations  which  it  is  the  duty  of 
the  Commissioner  to  prosecute  or  cause  to  be  prosecuted 
are  too  nvanerous  to  discuss  here*  They  will  be  found 
in  the  following  places. 

Section  13191,  R.  S.  Missouri,  1929,  Ho.  St. 
Ann*  page  4769  requires  the  Commissioner  to  prosecute 
violations  of  three  other  sections,  all  in  Article  III, 
Chapter  95. 

Section  13213,  R.  S.  Missouri,  1929,  Mo.  St. 
Ann.  page  4777,  requires  the  Commissioner  to  prosecute 
violations  of  two  other  sections,  all  in  Article  IV, 
Chapter  95. 

» 

Section  13263,  R.  S.  Missouri,  1929,  Article 
VI,  Chapter  95,  Mo.  St.  Ann.  page  4808,  requires  the 
Commissioner  to  prosecute  all  violations  of  the  pro- 
visions of  that  article,  which  are  misdemeanors.  S&id 
article  VI  contains  47  sections. 

Section  13246,  R.  S.  Missouri,  1929,  Mo.  St. 
Ann.  page  4802,  Article  VI,  Chapter  95,  requires  the 
Coanmissioner  to  prosecute  violations  of  other  laws  for 
the  protection  of  employees. 


Kr 
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Section  13306,  Article  XII,  Chapter  95, 

H.  S.  Missouri,  1929,  l'o.  St.  Ann.  page  4823, 
requires  the  Commies  loner  to  prosecute  or  to 
cause  the  prosecution  of  all  violations  of  the 
provisions  of  that  article,  vnich  are  misdemeanors. 
Said  Article  XII  contains  tlx  other  sections  with 
numerous  provisions. 

Third.  A witness  may  refuse  to  answer  on 
the  constitutional  ground  thut  his  answer  may  tend 
to  incriminate  him,  unuer  Article  II,  Section  23  of 
the  Missouri  Constitution  which  in  part  provides: 


“That  no  person  shall  be  compelled 
to  testify  against  himself  in  a 
criminal  cause, 


"The  immunity  afforded  by  the  con- 
stitution is  broad  enough  to  protect 
him  against  self  crimination  before 
any  tribunal,  in  any  proceeding." 
State  v.  Jacob  Adam  loung,  119  Mo. 
495,  1.  c.  5E0,  £4"  *Y  / 1038. 


The  request  for  opinion  asks  whether  evi- 
dence adduced  at  a Commissioner’s  hearing  is  admis- 
sible in  a criminal  proceeding  for  violation  of  the 
labor  law3. 


"The  admissions  which  are  received 
against  defendant  in  a criminal 
prosecution  include  those  which  are 
made  by  him  in  civil  actions  or  pro- 
ceedings, such  as  those  contained  in 
his  testimony,  verified  pleadings  and 
bankruptcy  schedules!  #****"  16 
C.  J.  and  cases  cited. 


Mr 
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Statements  made  voluntarily  and  under  oath, 
by  a party  on  a motion  for  a continuance,  may  be 
given  in  evidence  against  him  if  pertinent  to  the 
issue*  State  v.  Chris  ¥oung,  12  S.  *.  879,  99  Mo* 
686. 

On  the  strength  of  that  analogous  authority, 
one’s  voluntary  testimony  at  the  Commission  r*s  hear- 
ing may  be  given  in  evidence  as  an  admission  against 
him  in  a criminal  prosecution  for  violation  of  the 
labor  laws* 

other  evidence  adduced  at  the  Commissioner » a 
hearing  would  be  inadmissible  in  a criminal  prose- 
cution, because  Article  II,  Section  22  of  the 
Constitution  of  Missouri  provides  that  the  accused 
shall  have  the  right  "to  meet  the  witnesses  against 
him  face  to  face." 


Generally,  the  evidence  here  considered 
would  not  be  within  any  of  the  exceptions  to  the 
above  constitutional  provision,  of  which  a dying 
declaration  or  testimony  of  a witness  since  de- 
ceased are  examples. 

The  fundamental  propositions  embodied  in 
the  above  quoted  section  of  the  Missouri  Constitu- 
tion, and  the  exceptions  thereto,  are  fully  discussed 
in  State  v.  McO’Blenls,  24  Mo.  402* 


CONCLUSION. 


The  Commissioner  of  Labor  and  Industrial 
Inspection  has  the  power  to  hold  hearings  where  he 
finds  the  witnesses  and  to  examine  witnesses  in  an 
effort  to  ascertain  or  secure  definite  information 
as  to  whether  or  not  there  has  been  a violation  of 
the  provisions  of  the  labor  laws  of  Missouri,  pro- 
vided It  is  the  duty  of  the  Commissioner  to  prose- 
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cute  or  to  cause  a prosecution  of  such  violations. 
auch  evidence  may  not  be  used  in  a criminal  prose- 
cution except  as  an  admission. 


Respectfully  submitted 


LAWRENCE  L.  BRaCLEY 

Assistant  Attorney  General 

A: PROVED: 


•v;  T.-ToTTra: 

( ctinaj  Attorney  General 
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The  effect  of  the  repeal  of  a 
statute  is  to  revoke  or  recall 
the  provisions  of  same.  


STATUTES' : 

REPEAL  OF  STATUTES: 
EFFECT  CF  REPEAL: 


December  5,  1939 


Mr.  John  P.  Sherrod 
Recorder  of  Deeds 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sin 


This  is  in  reply  to  your  request  for  an  official 
opinion  from  this  department  based  on  the  following  state- 
ment* 

"On  page  840  Revised  Statutes  of 
Missouri,  under  subject  *Taxation 
and  Revenue*,  will  you  kindly  refer 
to  the  act  repealing  section  9784,  and 
advise  me  whether  my  Interpretation 
is  correct,  namely,  that  this  Record- 
ers Office  cease  the  use  of  the  Land 
List*" 

The  section  of  the  statute  to  which  you  refer 
as  being  repealed  is  9784,  R.  S.  Missouri  1929,  which 
provides  as  follows* 

B0n  or  before  the  first  day  of  June, 

1883,  the  county  court  of  each 
county  in  the  state,  except  in  the 
city  of  3t . Louis,  shall  furnish 
the  county  recorders  of  the  respective 
counties  with  a book,  to  be  known  as 
and  denominated  the  *land  list,* 
which  shall  contain  all  lands  In 
the  county,  arranged  as  nearly  as 
may  be  in  numerical  order  of  range, 
township,  sections  and  parts  of 
sections,  by  the  least  legal  sub- 
divisions, lots  or  parcels,  when 
sections  or  subdivisions  thereof 
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are  subdivided  into  lots  or  par- 
cels | and  all  lots  or  parcels  of 
land  in  cities,  towns  or  villages, 
according  to  the  number  of  block, 
lot  or  parcel,  and  all  lands 
designated  by  numbered  surveys 
or  parts  of  surveys,  and  all  lands 
that  can  be  described  in  numerical 
order,  shall  be  placed  in  the  'land 
list,'  with  the  owner's  name,  if 
known,  and  if  not  known,  then  the 
name  of  the  original  patentee, 
grantee  or  purchaser  from  the 
federal  government,  state  or  county, 
as  the  oase  may  be,  opposite  thereto— 
the  lowest  numbered  range,  township, 
section,  block  or  survey  always  to 
be  placed  first  in  the  list  in  mak- 
ing up  the  book.  In  making  up  this 
book,  if  there  be  any  land  in  any 
section  or  block  that  cannot  be 
described  as  set  forth  above,  it 
shall  be  otherwise  briefly  described, 
indicating  the  quantity  and  location 
thereof,  with  the  owner's  name,  if 
known,  alphabetically  arranged 
opposite  thereto,  and  be  placed  at 
the  foot  of  the  descriptions  of  the 
lands  in  the  section  or  block  of 
which  it  forms  a part.  The  book 
shall  be  arranged  in  tabular  form 
with  suitable  oaptions.  It  shall 
contain  twelve  ruled  columns,  ten 
of  which  shall  be  left  blank;  the 
first  column  shall  contain  the  name 
of  the  owner;  the  second  column 
shall  contain  an  accurate  description 
of  the  land.  The  recorder  shall, 
whenever  any  deed  conveying  the  title 
to  real  estate  in  the  county  is  left 
with  him  for  record,  before  record- 
ing the  same,  enter  in  the  blank 
space  in  the  'land  list,'  opposite 
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and  next  to  the  description  of  the 
land  so  conveyed,  the  name  of  the 
purchaser  and  date  of  purchase,  and 
If  there  be  any  change  In  the 
description  of  the  land  from  that 
already  entered  In  the  'land  list*, 
he  shall  also  note  that  variance 
by  stating  what  part  or  parcel  of 
the  original  has  been  so  conveyed. 

As  condensation  for  the  compliance 
with  the  requirements  of  this  section 
the  recorder  shall  receive  the  sum 
of  ten  cents  for  each  peiee  so  trans- 
ferred, to  be  paid  by  the  party  pre- 
senting the  deed  for  record.  Upon 
failure  to  comply  with  the  require- 
ments of  this  section,  the  recorder 
so  neglecting  shall  be  liable  on 
his  bond  in  any  sum  not  less  than 
twenty-five  dollars  or  more  than 
one  hundred  dollars  for  each  neglect 
to  enter  said  transfers.  If,  in 
making  up  the  'real  estate  book,* 
the  assessor  finds  that  the  recorder 
has  failed,  as  above  stated,  he  shall 
at  once  notify  the  oounty  attorney, 
who  shall  forthwith  commence  suit 
against  the  recorder  and  his  bondsmen 
In  the  name  of  the  state  of  Missouri, 
and  for  the  use  and  benefit  of  the 
school  fund." 

By  Senate  Bill  number  134,  Laws  of  Missouri, 

1939,  page  840,  an  act  was  passed  by  the  General  Assembly 
to  repeal  said  Section  9764.  This  act  was  approved  on 
May  22,  1939,  and  your  question  is  as  to  whether  or  not 
this  repealing  act  relieves  you  from  performing  the 
duties  ii  posed  on  your  office  by  virtue  of  the  provisions 
of  said  Section  9784. 

In  Volume  59  Corpus  Juris,  page  899,  paragraph 
498,  the  terra  "repeal1*  as  it  applies  to  statutes,  is 
defined  asi 


"The  primary  meaning  of  the  word 
'repeal,'  as  used  in  speaking  of 
the  repeal  of  a statute,  is,  as 
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Its  etymolo  y ir&ports,  the  recalling 
jr  revokin  of  the  statute." 

This  tom  Is  plain  and  does  not  need  any  further  defi- 
nition. 


It  appears  from  our  re  uest  that  you  are  In  doubt 
of  whether  or  not  you  continue  to  make  up  a record  known 
as  the  "land  list."  you  will  note  that  Section  9787,  R. 
S.  Missouri  1929,  provides  as  follows* 


"Nothing  in  the  precedin  five  sec- 
tions shall  be  construed  to  apply 
to  counties  which  have  already 
adopted  a method  of  plats  and  ab- 
stracts to  facilitate  the  assess- 
ment and  collection  of  the  revenue; 
nor  shall  the  provisions  of  the 
preceding  five  sections  apply  to 
counties  having  a less  population 
than  forty  thousand,  unless  a 
majority  of  the  voters  in  any  such 
county  shall  elect  to  adopt  its  pro- 
visions at  a eneral  election,  upon 
the  question  'cein(v;  order  d to  be  sub- 
mitted by  the  county  court*  Provided, 
that  in  counties  having  a population 
of  over  forty  thousand  the  county 
court  may,  in  addition  to  the  fore- 
going provisions  for  securing  a full 
and  accurate  assessment  of  all  prop- 
erty therein  liable  to  taxation,  or 
in  lieu  thereof,  by  order  entered  of 
record,  adopt  for  the  whole  or  any 
designated  part  of  such  county  any 
other  suitable  and  efficient  means 
or  method  to  the  same  end,  whether 
by  procuring  maps,  plats  or  abstracts 
of  titles  of  the  lands  in  such  county 
or  designated  par  t thereof  or  other- 
wise, and  may  require  the  assessor, 
or  any  other  officer,  agent  or  employe 
of  the  county  to  carry  out  the  same, 
and  may  provide  the  means  for  paying 
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therefor  out  of  the  county  treasury." 

And,  of  cou-  se.  If  the  county  court  of  your  county 
h&s  adopted  a method  of  plats  and  abstracts  to  facilitate 
assessments  and  collection  of  revenue,  then  the  repealing 
of  Section  9784  would  not  affect  you  and  you  would  still 
have  to  continue  the  plan  adopted  by  your  county.  How- 
ever, If  you  are  affect  d by  the  repeal  of  said  Taction 
9784,  we  think  that  you  are  still  required,  under  Section 
11546,  to  make  and  keep  a record  which  Is  ver.,  similar 
as  required  In  the  repealed  Section  9784.  Said  Section 
1154G,  provides  as  follows* 

"The  recorder  of  e. ch  county  in  this 
state  shall  keep  In  his  office  a well- 
bound  bo  k or  books,  to  be  known  as 
the  'abstract  and  Index  of  deeds,' 
which  shall  have  appropriate  columns 
properly  ruled  and  headed  for  each 
of  the  following  Items,  namely:  Names 
of  grantors  and  grantees,  date  of 
Instrument,  date  of  filing  Instrument 
for  record,  nature  of  Instrument,  book 
and  page  where  recorded,  description 
of  land  conveyed  or  affected)  said 
bo  ks  shall  be  divided  Into  two  equal 
parts,  the  front  part  to  be  alphabetically 
arranged  for  the  names  of  grantors,  and 
the  back  part  o be  alphabetically  arranged 
tor  the  names  of  grantees." 

By  comparing  Sections  9784  and  11546,  it  seems 
that  almost  the  same  Information  is  required  to  be  kept 
by  the  recorder.  Since  Section  11546  is  not  repealed, 
then,  of  course,  you  would  have  to  continue  your  duties 
as  prescribed  by  that  section. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department 
if  your  county  has  not  already  adopted  a method  of  plats 
and  abstracts  to  facilitate  assessments  and  collection  of  ' 
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reven  e other  than  that  which  was  provided  under  Sec- 
tions 9782  to  9786,  inclusive,  then  slnoe  said  Section 
9784  is  repealed,  of  course,  you  would  not  be  required 
to  perforin  the  duties  imposed  bj  that  section  which 
included  the  making  and  keeping  of  the  "land  list." 

V.e  are  further  of  the  opinion,  ho.  ever,  that  under 
said  Section  11546,  you  are  requi  id  to  make  and  keep  a 
record  indexed  directly  end  indirectly,  the  grantoi  s and 
grantees,  showing  practically  the  same  Information  which 
is  required  to  be  shown  in  the"l_nd  list  book." 

Kespectf  lly  submitted. 


TYKE  ?/.  UK  TON 

Assistant  Attorney  Generul 


APPROVED: 


W.  J.  BURKE 

(Acting)  Attorney  Jeneral 
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LABOR: 


Person  remaking  bedding  consisting  of  sterilized 
feathers  not  required  to  obtain  a permit  or  pay 
fee. 


December  21,  1939 


Honorable  Jiarl  H.  Shackelford 
Commissioner  of  Labor 
Labor  and  Industrial  Inspection  Dept* 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  roads  as  follows: 

"A  question  has  arisen  with  refer- 
ence to  the  authority  of  this  depart- 
ment in  the  issuance  of  bedding  per- 
mits as  required  under  section  13307 
of  the  Revised  Statutes  of  Mis sourly 
1929*  Section  13300  revised  Statutes 
of  Missouri,  1929  defining  'mattresses' 
excepts  bedding  'where  the  filling 
consists  exclusively  of  sterilised 
feathers.'  The  question:  Is  an 
individual  firm  or  corporation 
accepting  feather  bedding,  pillows, 
etc.,  from  the  owner  for  the  pur- 
pose of  renovating,  remaking  and 
sterilizing  required  to  pay  a fee 
and  secure  a permit  under  the  pro- 
visions of  the  bedding  act  of  Mis- 
souri ?w 

Chapter  95,  R.  S.  Missouri  1929,  deals  with  the 
Department  of  Labor  and  Industrial  Inspection  and  Article 
12  of  such  chapter  relates  to  the  Jurisdiction  and  the 
duties  of  such  department  in  regard  to  the  manuf acturlng 
or  renovating  of  mattresses.  Section  13300,  R.  S.  Mis- 
souri 1929,  which  is  a part  of  Article  12,  provides  In 
part  as  follows: 


Hon.  Earl  H.  Shackelford 


(2) 


December  21,  1959 


"(1)  The  term,  'bedding,1  as  used 
In  this  article  shall  be  construed 
to  mean  any  mattress,  upholstered 
spring,  comforter,  pad,  cushion  or 
pillow  designed  and  made  for  use 
in  sleeping  or  reclining  purposes, 
except  where  the  f llllng  consists 
exclusively  oF 'sterilized  feathers.11 

Section  13307,  R.  S.  Missouri  1929,  provides  as 
follows i 

"When  the  state  commissioner  of 
labor  and  industrial  inspection 
has  Inspected  any  factory  in  the 
state  of  Missouri  where  bedding 
is  being  made  or  is  to  be  made 7 
remade  or  renovated,  and  has 
found  that  the  factory  conforms 
to  the  sanitary  conditions  pre- 
scribed by  the  state  commission- 
er of  labor  and  Industrial  in- 
spection, then  it  shall  be  the 
duty  of  said  commissioner  to 
issue  to  the  person  operating 
such  factory  a permit  showing 
that  it  has  been  Inspected  and 
declared  a proper  place  in  which 
to  make,  remake  or  renovate  bed- 
dl:  >,;  and  assign  it  a registry 
number  by  which  said  factory  shall 
thereafter  be  known  and  designated 
in  applying  and  enforcing  the  label- 
ing and  inspection  provisions  of 
this  article.  Said  permit  shall  be 
posted  by  the  person  to  whom  it  is 
so  issued  in  a conspicuous  place 
in  said  factory  or  office  t)  ereof ." 

Section  13308,  R.  S.  Mis so  rl  1929,  provides: 

"No  person  shall  make,  remake  or 
renovate  bedding,  except  a person 
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making,  remaking  or  renovating  bed- 
ding for  hie  own  use,  until  he  has 
secured  a permit  from  the  stae  com- 
missioner of  labor  and  industrial 
inspection  and  ha a paid  to  the  state 
commissioner  of  labor  and  industrial 
Inspection  an  inspection  and  permit 
fee  of  twenty  dollars , which  such 
payment  or  charge  shall  constitute 
a factory  inspection  charge  for  the 
purpose  of  enforcing  this  article. 

The  permit  so  issued  by  the  state 
commissioner  of  labor  and  industrial 
Inspection  shall  remain  in  force  and 
effeot  until  the  end  of  the  calendar 
year  in  which  it  was  issued  or  until 
voided  by  the  state  corrani sal  oner  of 
labor  and  industrial  inspection  for 
failure  to  maintain  the  required 
sanitary  conditions  in  and  around 
a factory  in  which  bedding  is  made, 
remade  or  renovated  or  for  failure 
to  sterilise  and  diainfeot  properly 
all  previously  used  materials  used 
in  making,  remaking  or  renovating 
bedding." 

From  a reading  of  the  above  statutes,  it  will  be 
seen  that  only  a person  who  makes,  remakes  or  renovates 
"bedding"  is  required  to  obtain  a permit  and  pay  an 
inspection  fee. 

Section  13300,  supra,  explicitly  excepts  from  the 
term,  "bedding,"  a filling  consisting  exclusively  of 
sterilised  feathers. 

It  is  a rule  of  statutory  construction  that  where 
the  language  of  a statute  is  plain  and  admits  of  but 
one  meaning,  there  is  no  room  for  construction.  Cummins 
v.  Kansas  City  Public  Service  Co.,  66  S.  W.  (2d)  920,  324 
Mo.  672.  As  was  said  in  State  v.  Shaln,  106  S.  W.  (2d) 
898,  341  Mo.  19 t 

"*  * •*  * if  the  intention  is  clearly 
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expressed,  and  the  language  used 
is  without  ambiguity,  all  tech- 
nical rules  of  interpretation 
should  be  rejected. *" 

While  we  are  unable  to  see  the  reason  for  except- 
ing a filling  consisting  of  sterilised  feather,  from 
the  purview  of  the  statute,  still  the  Legislature  in 
its  wisdom  has  seen  fit  to  do  so,  and  to  quote  the  words 
of  Shakespeare— "It  is  i ot  fit  to  ask  the  reason  why." 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department 
that  an  individual,  firm  or  corporation  accepting  bedding 
whose  filling  consists  exclusively  of  sterilized  feathers 
for  the  purpose  of  remaking  or  renov  ting  the  same  are 
not  r qulred  to  obtain  the  permit  nor  to  pay  the  fee 
mentioned  in  Sections  13307  and  13308,  R.  S.  Missouri 
1929. 

Respectfully  submitted. 


ARTHUR  0 ' KKEFE 
Assistant  Attorney  General 


APPROVED: 


W.  J.'"TTO5 

(Acting)  Attorney  General 


AO'KtDA 


CLERKS  OF  COURTS  - 
COSTS 


) Circuit  Clerk  in  issuing  fee  bills  for 

) costs  should  include  therein  all  costs 

) of  case  including  jurors’  and  witness' 

) fees,  sheriffs'  costs  etc.  If  plaintiff 
) deposits  an  amount  for  security  of  costs 
) and  the  same  is  not  sufficient  to  include 
) all  costs  of  case  the  plaintiff  if  he  is 
) losing  party  can  be  required  to  pay  the 
) difference.  Fee  bills,  and  executions 
) thereon  can  be  issued  up  to  or  during 
) such  time  thereafter  as  judgment  for  costs 
) might  be  revived. 


May  22,  1939 


Hon.  John  E.  Short 
Cireuit  Clerk 
Ray  bounty 
Richmond,  Missouri 


Dear  Sir: 


We  have  received  your  letter  of  Hay  2nd,  which 
reads  as  follows: 


"In  the  matter  of  issuing  fee  bills  for 
costs  in  civil  cases,  there  seems  to  be  a 
question  as  to  whether  the  Circuit  Clerk 
can  issue  the  fee  bill  for  his  costs  or 
Include  the  costs  of  the  case  in  the  fee 
bill,  that  is  the  witnesses,  sheriff's 
costs  or  any  that  miwht  accrue. 

"Under  section  11785  h.  S«  1929,  it  mentions 
that  'The  remedy  of  officers  for  their  fees 
is  by  fee  bill*'  Does  that  mean  that  the 
clerk  in  issuing  a fee  bill  for  costs  in  a 
case  shall  Include  another  cost  other  than 
his  costs? 

"Another  question  is,  where  tne  filing  fee 
of  v&«00  is  paid  the  cleric  and  after  the 
case  is  in  court  there  is  by  order  of  court 
a y 50.00  fee  for  security  for  costs  paid  the 
clerk  by  the  Plaintiff  and  the  Plaintiff  looses 
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his  case,  and  in  case  the  costs  or 
more  than  the  ^55*00,  can  the  clerk 
collect  more  than  the  v&5«00  or  is  the 
amount  of  ^55*00  all  he  can  get  because 
the  security  was  put  up  for  costs.  Can 
a fee  bill  be  issued  for  the  rest  of  the 
costs  against  the  plaintiff* 

"Can  a clerk  issue  a fee  bill  for  coats 
after  three  years  have  elapsed  since  tne 
Judgment  was  rendered. 

•»  <tt  » * # # # ■»  it#  it# 

r — 

"P.S.  V/here  the  Clerk  prorates  the  anount 
that  he  has  and  cannot  collect  the  full 
amount  should  tne  prorat ion  Include  all 
parties  who  are  entitled  to  a fee  or  use 
the  amount  collected  for  officers  of  the 
court  only.^/ 


The  first  question  you  ask  is  whether  a clerk 
of  a Circuit  court  can  or  snail  include  costs  other 
than  his  own  in  a fee  bill  such  as  witness’  fees  and 
sheriff's  costs. 

Section  11776  h • S.  Missouri,  1929,  makes  such 
a requirement  of  circuit  clerk’s.  This  section  reads 
in  part  as  follows: 


"Tie  several  officers  hereinafter  named, 
and  Jurors  and  witnesses,  shall  &e  allowed 
such  fees  for  their  services  rendered  in 
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discharging  the  duties  Imposed  upon 
them  by  law  as  are  hereinafter  pro- 
vided, and  the  clerks  of  the  courts 
of  record  and  the  presiding  officers 
of  courts  of  Inferior  Jurisdiction  shall 
strictly  examine  the  accounts  of  all 
fees  accruing  during  the  progress  of 
any  civil  suit  pending  In  their  said 
courts,  and  shall  correct  the  same  if 
wrong  in  any  manner,  and  shall  thereupon 
enter  the  amount  thereof  upon  their  fee 
books,  and  the  said  clerk  and  the  other 
officers  before  mentioned  shall  after 
t^e  term  of  the  court  at  or  before  which 
the  services  were  rendered,  if  required 
by  the  party  entitled  to  fees,  certify 
a fee  bill  of  such  services  and  deliver 
the  same  to  the  sheriff  or  otner  officer 
of  the  proper  county  charged  by  law  with 
the  service  of  executions,  who  shall 
proceed  forthwith  to  collect  the  same; 
and  if  the  person  or  persons  and  their 
sureties  for  costs  properly  chargeable 
with  such  fees  shall  neglect  or  refuse 
to  pay  the  amount  thereof,  and  costs 
for  issuing  and  serving  the  same,  with- 
in thirty  days  after  demand  of  said 
sheriff  or  other  officer  aforesaid,  the 
same  shall  be  levied  of  the  goods  and 
chattels,  moneys  and  effects  of  such 
persons  or  their  sureties,  in  the  same 
manner  and  with  like  effect  as  on  an 
execution;  * w 


Section  11789,  S.  Mo.  1929  and  contained 
in  the  pame  article  as  is  11776,  supra,  provides  what 
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fees  sheriffs  shall  be  allowed  for  their  services*  Con- 
sequently the  fees  of  sheriffs  are  Included  within  the 
meaning  of  section  11,776,  supra,  and  are  to  be  included 
by  the  Circuit  Clerk  in  making  up  his  fee  books. 

All  of  the  fees  and  costs  mentioned  in  section 
11776  are  to  be  entered  on  the  Circuit  Clerk's  books  and 
as  stated  in  said  statute  each  Circuit  Clerk  shall  " if 
required  by  the  party  entitled  to  the  fees  certify  a 
fee  bill  of  such  services  " and  deliver  the  same  to  the 
sheriff  or  officers  for  collection* 

Therefore,  in  answer  to  this  question  it  Is  quite 
apparent  that  the  Circuit  Clerk  should  include  witness' 
fees  and  sheriff  costs  together  with  his  own  allowable 
costs  In  making  up  fee  bills* 

Your  second  question  can  be  stated  in  this 
form:  Suppose  a plaintiff  pays  a five  dollar  filing 

fee  and  deposits  an  additional  fifty  dollars  for  security 
of  costs,  making  a total  of  fifty-five  dollars  paid  to  the 
Clerk*  If  the  total  costs  for  which  the  plaintiff  might 
become  liable  should  amount  to  sixty-five  dollars,  can  the 
ten  dollars  be  collected  from  the  plaintiff* 

Section  1238  R*  S.  **»o*  1929  provides  that  under 
certain  circumstances  a plaintiff  may  be  required  to  give 
a cost  bond  or  make  a deposit,  this  section  reads  as  fol- 
lows : 


"If,  at  any  time  after  the  commencement 
of  any  suit  by  a resident  of  this  state, 
he  shall  become  non-resident,  or  In  any 
case  the  court  shall  be  satisfied  that 
any  plaintiff  is  ui^ahle  to  pay  the  costs 
of  suit,  or  that  he  ia  so  unsettled  as 
to  endanger  the  officers  of  the  court 
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with  respect  to  their  legal  demands* 
the  court  shall*  on  motion  of  the  def- 
endant or  any  officer  of  the  court, 
rule  the  plaintiff,  on  or  before  the 
day  in  such  rule  named,  to  give  security 
for  the  payment  of  the  costs  in  such 
suit;  and  if  such  plaintiff  shall  fail, 
on  or  before  the  day  in  such  rule  named, 
to  file  the  undertaking  of  some  responsible 
person,  being  a resident  of  this  state, 
whereby  he  shall  bind  himbelf  to  pay  all 
costs  which  have  accrued  or  may  accrue 
in  such  action,  or  deposit  with  the  clerk 
of  the  court  In  which  said  suit  is  pending 
a sura  of  money  sufficient  to  pay  all  costs 
that  have  accrued  or  will  probably  accrue 
in  the  case,  subject  to  be  increased  at 
any  time  whenever  the  court  may  deem  prop- 
er and  by  its  order  require,  the  court 
may,  on  motion,  dismiss  the  suit  unless 
such  undertaking  shall  be  filed  or  sum 
of  money  be  deposited  before  the  motion 
is  determined. " 


It  will  be  observed  that  after  the  original 
deposit  is  made  the  plaintiff  may  be  required  to  in- 
crease the  amount  if  the  court  deem  it  proper  to  so 
order.  Whether  or  not  the  amount  of  the  bond  is  to 
be  Increased,  however,  is  a discretionary  matter  with 
the  court. 

r 

The  statute  says  that  "whenever  the  court  may 
deem  proper  and  by  its  order  require"  the  amount  of 
deposit  shall  be  increased.  In  other  words,  the  Intent 
seems  to  be  that  the  plaintiff  fchall  pay  all  costs 
that  might  be  adjudged  against  him  whether  the  original 
deposit  is  large  enough  to  cover  the  same  or  not. 


I 
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Neither  this  statute  nor  any  other  states  that  the 
plaintiff  shall  be  liable  only  to  the  extent  of  the  de- 
posit, whatever  it  should  happen  to  be*  The  effect 
Of  this  statute  is  that  the  original  deposit  required 
might  be  too  low,  in  w:  ich  event  the  court  may  increase 
it*  The  only  purpose  in  increasing  it  would  be  to  in- 
sure the  payment  of  all  the  costs  which  might  be  assessed 
against  the  plaintiff  and  not  that  the  plaintiff  should 
be  liable  only  for  any  amount  which  he  might  deposit 
as  security  for  costs* 

We  also  call  your  attention  to  section  1242 
R*  S.  eCo.  1929,  which  reads  as  follows: 


"In  all  civil  actions,  or  proceedings 
of  any  kind,  the  party  prevailing  shall 
recover  his  costs  against  the  other  party, 
except  in  those  cases  in  which  a different 
provision  is  made  by  law*" 


This  section  states  that  in  all  civil  actions  the  party 
prevailing  shall  "recover  his  costs  from  the  other  party." 
This  section  does  not  say  a part  of  the  costs,  or  the 
amount  of  any  deposit  the  court  might  require,  but  says 
"his  costs"*  This  necessarily  means  all  of  the  costs. 

We  conclude  then  that  the  plaintiff  is  liable  for  the 
payment  of  the  ten  dollars  and  costs  wnich  i3  over  and 
above  the  amount  deposited  by  the  plaintiff  and  that 
the  same  can  be  collected  from  the  plaintiff* 

You  state  your  next  question  in  the  following 
language*  "Can  a clerk  issue  a fee  bill  for  costs  after 
three  years  have  elapsed  since  the  judgment  was  rendered?" 

Section  11776,  supra,  states  that  the  civil 
officers  and  jurors,  and  witnesses,  shall  be  allowed  such 
fees  for  their  services  rendered  as  provided  by  law,  and 
the  clerks  of  the  courts  of  record  shall  strictly  examine 
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the  accounts  of  all  such  feos  accruing  during  the  progress 
of  any  civil  suit  pending  in  their  said  c ourta  and  such 
clerks  "shall  thereupon  enter  the  amount  thereof  upon 
their  fee  hooks".  This  section  further  provides  that  said 
clerk  "shall,  after  the  term  of  the  court  at  or  before 
which  the  services  were  rendered.  If  required  by  tne 
party  entitled  to  fees,  certify  a fee  bill  of  such  ser- 
vices and  deliver  the  same  to  the  sheriff  or  other  of- 
ficer of  the  proper  county  charged  by  law  with  the  ser- 
vice of  executions,  who  shall  proceed  forthwith  to  collect 
the  same." 

In  this  connection  we  again  quote  section  1242, 
supra,  re  ardlng  the  liability  for  costs  In  civil  suit. 
This  section  Is  as  follows t 


"In  all  civil  actions,  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  pafty,  except  In  those 
cases  In  which  a different  provision  Is  trade 
by  law." 


The  effect  of  the  above  section  Is  that  when  one 
party  to  a suit  Is  successful,  a judgment  for  the  costs 
is  rendered  In  his  favor  at  the  same  time  against  tne 
losing  party  to  the  suit.  In  the  case  of  McCrary  v. 
Michael,  109  S.  Vi.  (2d)  50,  the  St.  Louis  Court  of  Ap- 
peals reversed  a Judgment  for  costs  and  said:  (l.c.  53) 


"It  follows,  therefore,  that  the  Judgment 
of  the  trial  court  In  so  far  as  It  taxes 
the  costs  against  the  estate  should  be 
reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  tax  the 
costs  against  the  unsuccessful  contestants, 
and  It  Is  so  ordered." 


Hon.  John  E.  Short 
Pag*  Eight 


5/22/39 


Since  a judgment  for  costa  la  rendered  against 
the  losing  party  and  the  prevailing  party  is  entitled 
to  recover  such  costs  by  execution  after  reque sting 
the  Issuance  of  a fee  bill  by  the  Circuit  Clerk,  we  be- 
lieve that  section  886  R.  S.  Mo.  1929,  is  the  appli- 
cable statute  with  reference  to  the  time  during  which 
a fee  bill  and  execution  thereon  might  Issue.  Section 

886  K.  S.  Mo.  1929,  reads  as  follows: 

1 

"Every  Judgment,  order  or  decree  of  any 
court  of  record  of  the  United  States, 
o*  of  this  or  any  other  state,  territory 
or  country,  shall  be  presumed  to  be  paid 
and  satisfied  after  the  expiration  of  ten 
years  from  the  date  of  the  original  rendition 
thereof,  or  If  the  same  has  been  revived  upon 
personal  servloe  duly  had  upon  the  defendant 
or  defendants  therein,  then  after  ten  years 
from  and  after  such  revival,  or  in  case  a 
payment  has  been  made  on  such  judgment,  order 
or  decree,  and  duly  entered  upon  the  record 
thereof,  after  the  expiration  of  ten  years 
from  the  last  payment  so  made,  and  after 
the  expiration  of  ten  years  from  the  date 
of  the  original  rendition  or  revival  upon 
personal  service,  or  from  the  date  of  the 
last  payment,  such  Judgment  shall  be  con- 
clusively presumed  to  be  paid,  and  no 
execution,  order  or  process  shall  issue 
thereon,  nor  shall  any  suit  be  brought,  had 
or  maintained  thereon  for  any  purpose  what- 
ever." 


It  follows,  therefore,  that  since  the  judmBnt 
for  costs  rendered  the  prevailing  party  In  a civil  action 
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is  a judgment,  order  or  decree  of  a court  of  record 
that  the  same  shall  be  presumed  to  be  paid  and  satis- 
fied after  the  expiration  of  ten  years  from  the  date  of 
the  original  rendition  thereof  or  after  any  period 
during  which  the  same  might  have  been  revived  and  that 
the  Issuance  of  a fee  bill  and  execution  thereon  can 
be  accomplished  during  such  period  the  same  as  in  con- 
nection with  any  other  judgment*  ihe  fact  that  there 
is  a Judgment  for  costs  rendered  which  is  in  the  nature 
of  a Judgment  is  further  brought  out  by  the  case  of 
earner  v.  Hays,  3 Mo,  435,  In  chat  case  the  plaintiff 
had  recovered  a Judgment  against  the  defendant  for  his 
debt  and  costs.  The  defendant  paid  the  debt  recovered 
but  refused  to  pay  the  costs.  After  the  expiration 
of  a year  and  a day  from  the  rendition  of  the  Judgment 
the  plaintiff  caused  a scire  facias  to  be  Issued  out 
to  revive  the  judgment  for  costs  and  the  court  held  that 
the  Judgment  for  costs  could  be  so  revived.  The  court 
saldt 


"Only  such  costs  as  were  legal  and  proper 
could  have  been  recovered  under  the  original 
Judgment,  and  such  only  are  recoverable  by 
execution  on  the  Judgment  as  revived.  ■»  * 

A judgment  for  costs  generally  is  good. 
»«-#***-»*»***********-* 
Upon  the  whole,  therefore,  the  circuit  court 
did  right  in  refusing  to  quash  the  scire 
facias,  and  giving  Judgment  as  to  the  costs 
recovered  in  the  original  suit,  and  its  Judg- 
ment is  therefore  affirmed,  with  costs." 


In  your  next  question  you  ask  whether  a clerk 
when  he  cannot  collect  the  full  amount  of  costs  should 
pro  rate  the  amount  he  does  have  on  hand  with  all  of  the 
parties  entitled  to  fees.  It  is  our  opinion  that  the 
clerk  should  pro  rate  such  funds  among  all  parties  en- 
titled to  fees,  including  yourself,  the  sheriff,  wit- 
nesses and  Jurors,  There  is  no  statute  in  this  state 
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which  gives  any  of  these  ye  rsona  a prior  claim  to  any 
of  the  deposits  on  hand  or  amounts  collected  for  the 
payment  of  costs.  None  of  the  appellate  courts,  as 
far  as  we  have  been  able  to  determine  have  ever  passed 
on  this  question,  but  since  the  law  does  not  ^ive  any 
prior  claim  to  any  of  such  parties,  it  is  only  equitable 
and  fair  that  the  same  should  be  pro  rated. 


Respectfully  submitted. 


J.  F.  ALLEBACH 

Assistant  Attorney  General 


APPROVED: 


W.  J.  BURKE 

(’’cting)  Attorney  General 
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CRIMINAL  CCSTL.  State  Highway  Patrolmen  are  entitled 

to  witness  fees  when  the  trial  is  held 
more  chan  five  miles  from  their  place 
of  residence  ana  are  entitled  to  the 
same  fees  for  the  transportation  of 
prisoner  as  allowed  the  sheriff  or 
any  other  officer* 


February  10,  1939 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  sir* 

We  are  in  receipt  of  your  request  for  an  opin- 
ion, under  date  of  February  8th,  1939,  which  reads  aa 
follows: 

"We  are  In  receipt  of  a Coat  bill 
from  Clinton  County  in  the  case. 

State  vs.  Pope,  in  which  a number 
of  HigJnmy  Patrolmen  were  used  as 
witnesses  and  charged  mileage  and 
their  witness  fees  from  Jefferson 
City.  This  fellow.  Pope  was  charged 
with  robbing  a bank  which  had  nothing 
at  all  to  do  with  enforcing  the  high- 
ways. 

"I  am  enclosing  a letter  from  the 
Deputy  Circuit  Clerk  of  Clinton 
County  showing  the  comment  of  Judge 
Bridgman,  Circuit  Judge  question- 
ing the  right  of  Highway  Patrolmen 
to  charge  mileage  and  witness  fees 
in  testifying  as  state  witnesses. 

"I  would  like  an  opinion  from  your 
department  as  to  whether  Highway 
Patrolmen  can  legally  charge  wit- 
ness fees  and  mileage  in  criminal 
cases. " 

Section  13, Session  Laws  of  Missouri,  1931, 
page  235,  states  as  follows: 


rr° 
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«•  "The  members  of  the  patrol 
shall  have  the  powers  now  or  hereafter 
vested  by  law  In  peace  officers  except 
the  serving  or  execution  of  civil  process. 

*»«**»«#*******«»«-&  " 

Section  11,  Session  Laws  of  Missouri,  1931, 
page  234,  states  as  follows: 

* * "All  fees  for  the  arrest  and 
transportation  of  persons  arrested  and 
witnesses'  fees  for  members  oi  the  patrol 
shall  be  the  same  as  provided  by  law  for 
sheriffs  and  shall  be  taxed  and  collected 
as  costs  and  paid  into  the  state  treasury 
as  provided  by  law*  * ■*  *" 

The  ^ees  allowed  the  sheriff  are  set  out  in 
sections 11791-2>R.S.  Missouri,  1929,  and  are  too 
lengthy  to  set  out  in  this  opinion* 

State  Highway  Patrolmen,  when  aoting  as  wit- 
nesses, only  are  allowed  the  same  fee  as  a witness* 

Section  11798,  R*  3.  Missouri,  1929,  reads 
as  follows: 

"Witnesses  shall  be  allowed  fees  for 
their  services  as  follows:  For  attending 
any  court  of  record,  reference,  arbitrat- 
ors, commissioner,  clerk  or  coroner,  at  any 
inquest  or  inquiry  of  damages,  within  the 
county  where  the  witness  resides,  each  day, 
$1*50.  For  like  attendance  out  of  the  county 
where  witness  resides,  each  day,  ^2*00.  For 
traveling  each  mile  in  going  to  and  return- 
ing from  the  place  of  trial,  *05." 

Section  3837  R*  S*  Missouri,  1929,  which 
prohibits  an  officer,  appointee  or  employee  holding 
a state,  county,  township  or  municipal  office,  in- 
cluding police  officers  and  policemen,  from  claim- 
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fees  in  criminal  cases,  is  also  governed  by  the  pro- 
vision that  reads  as  follows: 

■*  ■»  *" provided,  that  the  pro- 
visions of  this  section  shall  not  apply 
to  any  officer  who  is  a witness  in  any 
case  where  the  residence  of  such  officer 
is  five  miles  from  the  place  wnere  the 
trial  or  coroner's  inquest  is  held,  or 
where  the  grand  jury  is  in  session* 

By  this  provision  which  covers  state  officers,  which 
would  be  a highway  patrolman,  the  provision  of  this 
section  wo  Id  not  apply  where  tne  officer  is  a wit- 
ness in  any  case  where  the  residence  of  such  officer 
is  five  miles  from  the  place  of  the  trial.  This  section 
should  be  construed  that  mileage  in  the  case  of  police 
officers  should  be  computed  from  the  nlace  of  residence 
to  the  place  of  trial  -md  return  to  the  place  of 
residence. 

It  will  be  also  noticed  that  under  section 
11,  Session  Laws  of  1931,  page  234,  that  the  necessary 
expenses  of  the  members  of  the  patrol  in  the  perform- 
ance of  their  duties  shall  oe  paid  oy  the  state  when 
such  members  are  away  from  their  places  of  residence 
or  from  the  district  to  which  they  are  assigned,  sub- 
ject to  the  approval  of  the  Commission. 

In  reading  the  two  sections  together,  that 
is  section  11,  Session  Laws  of  Missouri,  1931,  page 
234,  and  section  3337  R.  S.  Missouri,  1929,  the  patrol 
officers  should  only  be  allowed  mileage  in  the  case 
from  their  place  of  residence  to  the  place  of  trial 
and  their  return  and  not  from  any  other  place  in  the 
state. 

The  duties  of  the  Prosecuting  Attorney,  and 
the  Jud  e of  the  trial  court  in  certifying  a fee  bill 
is  set  out  in  section  3844,  R.  S.  Missouri,  1929, 
which  reads  as  follows: 
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"When  a fee  bill  shall  be  certi- 
fied to  the  state  auditor  for  payment, 
the  certificate  of  the  judge  and  prose- 
cuting attorney  shall  contain  a state- 
ment of  the  following  facts:  That 
they  have  strictly  examined  the  bill  of 
costs;  that  the  defendant  was  convicted 
or  acquitted,  and  if  convicted,  the  nature 
and  extent  of  punishment  assessed,  or  the 
cause  continued  generally,  as  the  case 
may  be;  that  the  offense  charged  is  a 
capital  one,  or  punishable  solely  by  im- 
prisonment in  the  penitentiary,  as  the 
case  may  be;  that  the  services  were  ren- 
dered for  which  charges  are  made,  and 
that  the  fees  charged  are  expressly  autho- 
rized by  law,  and  that  they  are  properly 
taxed  against  the  proper  party,  and  that 
the  fees  of  no  more  than  three  witnesses 
to  prove  any  one  fact  are  allowed.  In 
cases  In  which  the  defendant  is  convicted, 
the  judge  and  prosecuting  attorney  shall 
certify,  in  addition  to  the  foregoing 
facts,  that  the  defendant  is  insolvent, 
and  that  no  costs  charged  in  the  fee  bill, 
fees  for  board  excepted,  were  incurred 
on  the  part  of  the  defendant." 

In  that  section  It  will  be  noticed  the  certificate  of 
the  judge  and  prosecuting  attorney  shall  contain  a 
statement  showing  that  the  fees  charged  are  express- 
ly authorized  by  law,  and  that  •che  fees  of  no  more  than 
three  witnesses  to  prove  any  one  fact  are  allowed*  It 
is  discretionary  with  the  Judge  of  the  trial  court  to 
limit  the  payment  of  the  costs  of  more  than  three 
witnesses  to  prove  any  fact,  but  more  than  three 
witnesses  may  be  used  in  the  proving  of  any  one  fact 
but  only  the  witness  fees  of  three  witnesses  should  be 
allowed  as  costs  In  the  fee  bill  for  the  proving  of 
any  one  fact. 


! 
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the  case  of  State  vs.  Malian, 
267  S.  W.  866,  1.  c.  867,  where  the  court  said: 

"It  is  claimed  the  oourt  erred  in 
refusing  to  allow  the  defendant  to  introduce 
more  than  three  witnesses  as  to  the  reputa- 
tion of  Melton  for  being  a dangerous  charac- 
ter. It  is  true  the  court  has  no  right  to 
limit  the  number  of  witnesses  which  the  def- 
endant may  summon  in  his  behalf.  State  ex 
rel.  v.  Gideon,  119  Mo.  94,  24  S.  W.  748, 

41  Am.  St.  Rep.  634.  Section  4193,  R.  *S. 

1919,  does  not  limit  the  number  of  witnesses 
which  may  be  produced  in  prooJT  of  any  spe- 
cific faots,  but  simply  limits  the  assess- 
ment of  costs  in  such  case.” 


CONCLUSION 


Hon.  Forrest  Smith 

It  was  so  held  in 


In  view  of  the  above  authorities,  and  especially 
the  Highway  Patrol  Act,  which  states  that  the "members  of 
the  patrol  shall  have  the  powers  now  or  hereafter  vested 
by  law  in  peace  officers,  except  the  serving  or  exe- 
cution of  civil  process"}  and,  also,  since  the  High- 
way Patrol  Act  states,  "all  fees  for  the  arrest  and 
transportation  of  persona  arrested  and  witness  fees  for 
members  of  the  patrol,  shall  be  the  same  as  provided 
by  law  for  sheriffs  and  shall  be  taxed  and  collected 
as  costs  and  paid  into  the  state  treasury  as  provided 
by  law",  the  State  Highway  Patrol  would  be  entitled 
to  the  same  fee  as  the  sheriff  while  acting  as  an 
officer  and  also  the  same  fees  as  a witness. 

It  Is  further  the  opinion  of  this  department 
that  mileage  should  only  be  computed  by  the  State  Highway 
Patrol  as  a peace  officer,  from  the  place  of  apprehension 
of  the  defendant  without  a warrant  to  the  place  of  trial, 
and  If  the  State  Highway  Patrol  is  acting  merely  as  wit- 
nesses they  are  only  entitled  to  i^lleage  from  the  place  of 
residence  of  the  witness  to  the  place  of  trial 
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and  return  to  the  place  of  residence, where  tne  trial 
is  held  more  than  five  miles  from  the  place  of  resi- 
dence,. and  regular  witness  fees. 


Respectfully  submitted, 

W.  J.  BURKS 

Assistant  Attorney  General 

Airflow  I 

3*  W.  BUFFINGTON 

(Acting)  Attorney  General 
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CIRCUIT  CLERKS: 


Interested  parties  desiring  papers  recorded  In 

office  of  circuit  clerks  may  obtain  same  by 

paying  fee  provided  In  Section  11678,  R.  S.  Mc.  1929. 


February  20,  1939 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


! filed! 


Attention:  Mr,  W.  A.  Holloway 


Lear  Sir* 

We  are  In  receipt  of  your  letter  of  February  17th 
wherein  you  state  as  follows: 


"We  are  in  receipt  of  your  opinion 
dated  Januar  y 24,  1939,  construing 
Sections  11677  and  1167b,  h.  S.  Mo., 
1929,  and  stating  that  saiae  are  still 
In  effect. 

This  opinion  Implies  by  expended  quo- 
tations of  Sections  imposing  duties  on 
circuit  clerks  to  charge  and  collect 
for  the  county  In  all  cases  every  fee 
accruing  to  this  office,  including 
fees  under  Section  11678,  R.  S.  Mo. 

1929. 

It  is  further  pointed  out  that  Sections 
11677  and  11678,  R.  S.  Mo.  1929,  were 
not  repealed  by  the  1957  Session  Acts. 

In  a situation  where  a circuit  clerk 
taxes  a recording  charge  regularly  under 
these  sections  in  all  cases  filed  in 
his  office,  is  such  procedure  in  com- 
pliance with  the  Statutes?" 
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Sections  11677  and  11678  It.  S.  Mo.  1929  to  which  you 

refer  provides  as  follows  * 

Section  11677  - 

"In  all  civil  actions  any  party 
Interested  therein  may,  upon  pay- 
ment of  the  fees,  have  any  or  all 
of  the  following  papers  recorded 
in  the  office  of  the  clerk  of  the 
circuit  court  in  the  county  in  which 
such  sot ion  is  brought:  Petitions, 
summons,  affidavit  for  publication 
of  notice  to  nonresident  or  unknown 
defendants,  sheriff's,  or  other 
officer's,  return  of  service  to 
summons,  proof  of  publication  of 
notices  to  nonresident  or  unknown 
defendants,  answers,  motions,  notices 
of  sale  of  property  involved  and 
proof  of  its  publication,  return  of 
sale  by  any  sheriff,  commissioner, 
or  other  officer,  in  case  of  sale 
ol'  real  estate,  affidavit  of  commis- 
sioner, notice  to  parties  by  com- 
missioner in  partition*  and  any  other 
paper  or  pleading  tending  to  show 
the  service  on  the  defendants  for 
their  appearance  in  such  case." 


Section  11678  - 

"All  clerks  of  the  circuit  court 
shall  receive  as  compensation  for 
recording  papers  under  section 
11677  of  t his  article  the  sum  of 
ten  cents  per  one  hundred  words, 
to  be  retained  by  said  circuit  clerks, 
and  said  clerks  are  not  required  to 
account  for  same  in  their  annual  or 
quarterly  settlements*  " 


As  we  understand  your  letter,  and  as  Messrs.  Barlow 
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and  Garrison,  of  your  staff,  advised  orally,  a number  of 
circuit  clerks  are  recording  various  papers  outlined  in 
Section  11677  R.  S.  Mo.  1929,  such  as  petitions,  sum.  one, 
affidavit  for  publication  of  notice,  etc.,  without  being 
requested  by  any  interested  party,  ana  proceeding  to  tax 
same  as  costs  in  every  case,  which  they  retain  as  fees. 

Some  circuit  clerks  have  evidently  construed  the 
phrase  "have  any  or  all  of  the  papers  recorded  in  the 
office  of  the  clerk  of  the  county  in  which  such  action  is 
brought,"  as  being  mandatory  upon  them  to  record  said 
papers.  Such,  however,  is  clearly  not  the  caae  for  the 
statute  provides  that  same  is  only  to  be  recorded  when 
"any  party  interested  therein  may"  desire  same  to  be  done, 
and  "upon  the  payment  of  the  fees." 

Section  11676  R.  S.  Mo.  1929  provides  what  matters 
are  to  be  recorded  by  the  clerk i 


"Every  clerk  shall  record  the  judg- 
ments , rules,  orders  and  other  pro- 
ceedings of  the  court,  and  make  a 
complete  alphabetical  index  thereto; 
issue  and  attest  all  process  when 
required  by  law  and  affix  the  seal  of 
his  office  thereto,  or  if  none  be  pro- 
vided, then  his  private  seal;  keep  a 
perfect  account  of  all  moneys  coming 
into  his  hands  on  account  of  costs  cr 
otherwise,  and  punctually  pay  over  the 
same  x Provided,  that  where  tne  clerk 
of  the  circuit  court  is  a party,  plaintiff 
or  defendant  (whether  singly  or  jointly 
with  others)  to  a suit  or  action,  the 
writ  of  summons  and  all  other  process 
shall  be  issued  by  the  clerk  of  the  county 
court,  the  reason  therefor  being  noted 
on  said  process,  and  said  latter  named 
clerk  shall,  on  the  trial  of  said  cauae, 
act  as  temporary  clerk  of  the  circuit 
court  and  otherwise  perform  in  said  cause 
all  the  duties  of  the  circuit  court  clerk." 
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From  the  foregoing,  we  are  of  the  opinion  that  cir- 
cuit clerks  are  not  to  record  papers  outlined  In  Section 
11677  R.  S.  Mo.  1929  unless  specifically  requested  by 
parties  Interested  therein,  and  when  so  requested  are 
er  titled  to  the  fe6  provided  In  Section  11678  R.  S*  ido. 
1929. 


Iiespectfuliy  submitted. 


MAX  WASSKRkiAM 

Assistant  Attorney  General 


APPROVED! 


cT  E.TifXLO/t 

(Acting;  Attorney  none,  el 
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CRIMINAL  COSTS:  Sheriff  Is  not  entitled  to  mileage  fees  for  a 

deputy  sheriff  for  the  apprehension  of  a 
prisoner  before  conviction. 


March  10,  1939 


Honorable  Forrest  Smith 

State  auditor 

Jeff  rs on  City,  Missouri 


Lear  hr.  Smith  i 


This  is  in  reply  to  ycur  request  for  an  opinio 
under  date  of  March  6th,  which  reads  as  follows: 


"We  are  submitting  to  you  two  supple- 
mental criminal  cost  fee  bills  from 
Phelps  County,  Missouri,  in  the 
above  mentioned  cases,  and  would  like 
to  have  an  opinion  from  your  office 
in  regal’d  to  the  State*  a liability 
for  payment  of  same.  We  give  you  in- 
formation in  regard  to  the  I terns  listed, 
to-wit  * 


In  Case  No,  2 a complaint  was  filed 
against  the  defendant  in  Justice  of  the 
Peace  Court  in  Phelps  County,  Missouri, 
and  a state  warrant  was  issued  by  the 
Justice  and  handed  to  Sheriff  Fred  C, 

King  of  Phelps  County  to  serve,  Ihe 
defendant  was  apprehended  outside  of 
the  State  of  Missouri,  The  prisoner 
waived  extradition  and  was  returned  by 
Sheriff  King  to  Phelps  County,  Missouri. 
The  Sheriff  has  submitted  a relief  claim 
to  the  i*  gislature  for  mileage  ana  ex- 
penses out slue  of  the  State  in  this  case. 
The  1246  miles  at  b^  per  mile  listed  on 
the  cost  bill  for  Sheriff’s  fees  in  Jus- 
tice of  the  Peace  Court  Is  for  mileage 
of  the  Sheriff  from  Phelps  County,  Mis- 
souri to  the  Missouri  state  line  and 
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return.  The  1248  miles  at  5^  per  mile 
for  deputy  sheriff  fees  Is  also  mile- 
age from  Phelps  County,  Missouri  to 
the  Missouri  state  line  and  return  in 
assisting  the  Sheriff  In  the  arrest 
and  return  of  said  p risoner.  The 
624  miles  at  per  mile  Sheriff  fees 
for  prisoner  Is  mileage  on p risoner 
from  the  Missouri  state  line  back  to 
Phelps  County,  inissourl. 

In  Case  No.  2528  the  circumstances  are 
very  much  the  same  as  those  In  No.  2529, 
except  that  the  defendant  escaped  jail 
while  awaiting  trial  on  the  first  charge 
and  was  later  apprehended  in  a foreign 
state  and  the  Sheriff  was  again  given 
a state  warrant  from  Justice  Court  and 
went  to  the  foreign  state  and  brought 
the  prisoner  back  to  Phelps  County  for 
trial  on  a charge  of  breaking  jail. 

We  desire  to  have  your  opinion  in  regard 
to  the  State's  liability  for  payment 
of  each  of  the  items  listed  on  these 
bills,  * * " 


Section  11791,  R.  S.  Mo.  1929,  partially  reads  as 
follows  t 


"The  sheriff  or  other  officer  who 
shall  take  a person,  charged  with  a 
criminal  offense,  from  the  county  in 
which  the  offender  is  apprehended  to 
that  In  which  the  offense  was  committed, 
or  who  may  remove  a prisoner  from  one 
county  to  another  for  any  cause  authori- 
zed by  law,  or  who  shall  have  in  custody 
or  under  his  charge  any  person  undergoing 
an  examination  preparatory  to  his  com- 
mitment more  than  one  day  for  transport- 
ing, safe-keeping  and  maintaining  any 
such  person,  shall  be  allowed  by  the 
court,  having  cognizance  of  the  offense. 
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one  uolxar  ana  twenty- live  cents  p^r 
day  Tor  every  aay  he  may  have  such 
person  under  his  charge,  when  the 
number  of  days  shall  exceed  one,  and 
five  cents  per  mile  for  every  r lie 
necessarily  traveled  in  r.oing  to  and 
returning  from  one  county  to  another, 
and  U&  guard  employed,  shall  in 
no  event  exceed  the  number  allowed  the 
sheriff,  Piprejial  c£  ot^gr  s£I'?.cev  Jj* 
transporting  convicts  to  the  peniten- 
tiary. shall  he  gjj, QTfifl  Lame,  cp£i- 

pensation  as  the  officer. 


Under  this  part  of  the  section  the  fees  are  allowed  the 
sheriff  who  shall  take  a person  charged  with  a criminal 
offense  before  conviction  from  one  county  to  another.  Under 
this  section,  he  is  entitled  to  b/.  per  mile  going  and  return- 
ing from  one  county  to  another.  It  will  be  noticed  under 
this  section  that  the  guard  employed  shall,  in  no  event, 
exceed  the  number  allowed  for  transporting  convicts  to  the 
penitentiary. 

Section  11791,  R.  S.  Mo.  1929,  also  partially  reads 
as  follows i 


"Vdien  three  or  more  convicts  axe  being 
taken  to  the  penitentiary  at  one  time, 
a guard  may  be  employed,  but  no  guard 
shall  be  employed  for  a less  number  of 
convicts  except  upon  the  order,  entered 
of  record,  of  the  Judge  of  the  court  in 
which  the  conviction  was  had,  and  any 
additional  guards  employed  by  order  of 
the  judge  shall,  in  no  event,  exceed  one 
for  every  three  prisoners ; * ■»  " 


Under  this  part  of  Section  11791,  the  number  of  guards 
that  are  allowed  o ly  applies  to  the  taking  of  prisoners 
after  conviction.  It  will  be  noticed  under  this  part  of  the 
section  that  no  extra  guard  shall  be  employed  for  a less 
number  than  throe  convicts,  except  by  the  order  of  the  Judge 
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of  the  court  of  r ©cord.  Tills  part  of  the  section  only 
applies  to  the  tak'ng  of  convicts  to  the  penitentiary  after 
conviction  and  does  not  apply  to  the  facts  of  the  case 
set  up  In  your  request.  Under  the  facts  In  the  case  set 
up  In  your  request,  the  fees  claimed  by  the  sheriff  accrued 
before  conviction* 

Section  11791,  h.  3*  ho*  1929,  partially  provides! 


" * * the  sum  of  1‘lve  cents  per  mile 
f or  e aeh  mile  traveled,  while  being 
taken  to  the  penitentiary,  shall  be 
allowed  to  the  sheriff  to  cover  all 
expenses  of  each  convict  while  being 
taken  to  the  penitentiary;  •»  e » " 


This  section  provides  a payment  of  5/  per  mile  l or  each 
mile  traveled  while  b eing  taken  to  the  penitentiary  to 
cover  all  expenses  of  each  convict.  Under  this  part  of 
the  section,  the  sheriff  Is  allowed  bft  per  mile  from  the 
place  of  ap  rehenrting  the  prisoner  to  the  place  of  con- 
finement* There  la  no  provision  in  Section  11791  for  the 
allowance  or  the  use  of  a deputy  sheriff  in  the  taking  of 
a prisoner  from  one  county  to  another  before  conviction* 
Under  the  facts  stated  In  your  request,  the  sheriff  himself 
Is  entitled  to  838  miles  traveled  at  bp  per  mile,  also  he 
is  entitled  to  the  fees  of  btf  per  mile  for  the  upkeep  of 
the  prisoner  from  the  state  line  back  to  the  courthouse 
of  Phelps  County,  this  being  the  fees  allowed  under  case 
No.  2628*  The  s asm  rule  applies  to  c ass  No*  2520  which 
would  allow  the  sheriff  bp  per  mile  from  the  county  s eat 
to  the  state  line  and  return  to  the  county  seat  with  the 
prisoner*  There  la  no  provision  for  the  use  of  a deputy 
sheriff  in  Section  11791,  supra,  under  the  Xacta  In  this 
case*  The  sheriff  is  also  allowed  bp  per  i.ile  x or  the 
upkeep  of  the  prisoner  from  the  state  line  back  to  the 
county  seat  of  Phelps  County* 

Nowhere  In  Section  11791,  R,  S*  Mo,  1929,  can  any 
authorisation  be  pointed  to  allowing  a ruard  for  the  ap  re- 
henslon  of  one  prisoner  before  conviction. 


The  fees  of  sheriffs  are  specifically  set  out  In  criml 
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nal  matters  under  Sections  11791  and  11792. 

Unless  the  authorization  of  any  fees  Is  set  out  In  the 
two  above  section  which  applies  to  criminal  matters  only, 
it  would  be  unlawful  to  allow  any  other  fees. 

Section  11793,  R.  S.  ho.  1929,  reads  as  follows: 


"No  sheriff  or  ministerial  officer 
In  any  criminal  proceeding  shall  be 
allowed  any  fee  or  fees  for  any  other 
services  than  those  in  the  two  pre- 
ceding sections  enumerated,  or  for 
guards  not  actually  employed.” 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  sheriff  of  Phelps  County  is  en- 
titled to  bfl  per  mile  actually  traveled  from  the  county  seat 
of  Phelps  County  to  the  state  line  and  return  to  the  county 
seat.  Also,  the  sheriff,  under  the  above  authorities,  is 
entitled  to  5^  per  mile  for  the  upkeep  and  expenses  involved 
in  bringing  the  prisoner  from  the  state  line  back  to  the 
county  seat  of  Phelps  County. 

■^t  is  further  the  opinion  of  this  department  that  under 
the  facts  set  out  in  your  request,  which  is  an  apprehension 
before  conviction,  the  sheriff  is  not  entitled  to  mileage 
or  fees  for  a deputy  sheriff  as  a guard.  ftils  applies  to 
case  No.  2628  and  case  No.  2529. 

I-espectfully  submitted. 


• » . J . O UiUuL. 

assistant  attorney  General 

APHlOVLlit 


j.  

(Acting)  Attorney  General 


WJBlRT 


PHOSKUUTII'iG  ATTORNEY:  Can  be  Probation  Officer  without  violation 

of  Section  18,  Article  9 of  the  Missouri 
Constitution. 


March  13,  1939 


Honorable  i . H.  Skinker 
Judge  18th  Judicial  Circuit 
Bolivar,  Missouri 


bear  Judge  Skinker* 


We  wish  to  acknowledge  your  recent  letter  wherein 
you  state  as  follows  * 


"I  wish  to  thank  you  for  your  letter 
of  February  21st,  enclosing  your  op- 
inion on  the  subject  of  the  eligibil- 
ity of  a prosecuting  attorney  to  serve 
as  a probation  officer  in  a county  of 
less  than  fifty  thousand  inhabitants. 

I entirely  agree  with  you  that  there 
is  no  conflict  in  the  duties  of  the  two 
officers,  and  I think  as  a matter  of 
fact  in  most  of  the  small  counties  the 
prosecuting  attorneys  have  been  perform- 
ing the  services  which  probation  offi- 
cers are  supposed  to  perform. 

However,  your  opinion  does  not  go  into 
the  question  of  whether  or  not  a prose- 
cuting attorney  can  be  probation  officer 
without  violating  the  provisions  of  Sec- 
tion 18  of  Article  9 of  the  Constitu- 
tion of  this  State. 

This  Section  provides  * *No  person  shall, 
at  the  same  time,  fill  two  municipal 
offices,  either  in  the  same  or  different 
municipalities • * 

If  the  word  ‘county*  was  substituted  for 
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the  word  ’municipal’,  It  would  be  clear 
that  the  prosecuting  attorney  could  not 
properly  be  Probation  Officer,  as  in  the 
case  of  ^stings  va.  Jasper  County,  314 
Mo.,  144,  the  Supreme  Court  lie  Id  that 
a Probation  Officer  is  a County  Officer. 

I think  you  will  find  that  Dillon,  on 
municipal  corporations,  and  other  authori- 
ties, treat  counties  as  well  as  cities 
as  municipal  corporations;  or,  in  other 
words,  that  the  tern  ♦municipal’,  as  used 
in  the  Constitution,  Includes  counties 
as  well  as  cities. 

And  I believe  the  reason  for  a Constitu- 
tional provision  of  this  kind  would  cer- 
tainly be  as  applicable  to  counties  as 
to  cities, 

I would  like  to  appoint  some  of  the  prose- 
cuting attorneys  in  this  Judicial  Circu'  t 
Probation  Officers,  as  the  pay  of  the 
Prosecuting  Attorney*  s office  is  very 
small;  however,  I do  not  wish  to  violate 
this  Constitutional  provision,  and  would 
not  want  a Prosecuting  Attorney  to  accept 
another  county  office  if  in  doing  so  he 
would  violate  the  Constitution. 

I would  be  very  glad  to  nave  your  opinion 
on  t Ills  question. " 


Section  2021,  Laws  of  Mo.  1935,  page  216,  relates  to 
the  terms  of  the  court  of  the  18th  Judicial  Circuit  in  which 
Your  Honor  presides i 


"The  circuit  courts  shall  be  held  in  the 
eighteenth  judicial  circuit  as  follows! 
in  the  county  of  Camden,  oi  the  fourth 
Monday  in  March  and  the  third  Monday  in 
October;  in  the  county  of  Dallas,  on  the 
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second  Monday  in  January,  the  fourth 
Monday  In  Sprll  and  the  first  Monday 
in  September;  in  the  county  of  Hickory, 
on  “he  third  Monday  in  April  and  the 
third  Monday  in  November?  in  the  county 
of  Polk,  on  the  first  Monday  in  1 ebruary, 
the  fourth  Monday  in  May  and  the  third 
Monuay  in  September;  in  the  county  of 
V«ebster,  on  the  third  l.i0nday  in  January, 
the  second  Monday  in  May  and  the  second 
Monday  in  September;  in  the  county  of 
Wright,  on  the  fourth  Monday  in  February, 
the  second  Monday  in  June  and  the  fourth 
Monday  in  October." 


The  counties  mentioned  in  the  above  section  as 
being  in  the  18th  Judicial  Circuit  are  Camden,  balsas. 
Hickory,  Polk,  Webster  and  Wright,  and  the  1930  official 
census  gives  the  population  of  the  above  counties  to 
be  respectively,  as  follows)  9,142;  10,541;  6,430; 
17,803;  16,148  and  16,741.  All  of  the  above  counties 
have  a population  less  than  200,000  inhabitants • 

Section  18  of  Article  IX  of  the  Missouri  Constitu- 
tion provides  as  follows: 


"In  cities  or  counties  having  more 
than  two  hundred  thousand  Inhabitants, 
no  person  shall,  at  the  same  time,  be 
a state  officer  and  an  officer  of  any 
county,  city  or  other  municipality; 
ar.d  no  person  shall,  at  the  same  time, 
fill  two  municipal  offices,  either  in 
the  same  or  different  municipalities; 
but  tnis  section  shall  not  apply  to 
notaries  public,  justices  of  the  ]jeace 
or  off  cers  of  the  lllltia." 


In  the  case  of  Nickelnon  vs.  City  of  Harden  282  Mo. 
198,  l.c.  203,  the  contention  of  the  Dlaintiff  was  that  no 
part  of  .the  above  section  applied  except  In  cities  or 
counties  having  In  excess  of  200,000  Inhabitants.  De- 
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fondant* 8 position  la  that  the  second  clause  of  the  sec- 
tion applied  generally  without  any  limitation  as  to  popu- 
lation, The  court  In  holding  that  the  above  section 
applied  only  In  counties  and  cities  having  more  than 
200,000  Inhabitants  saidt 


"The  question  is  not  free  from  difficulty, 
for  we  are  of  the  opinion  that  the  pro- 
per construction  of  the  section  is  that 
it  applies  only  in  counties  and  cities 
having  more  than  200,000  Inhabitants, 

This  disposes  of  the  only  question  pre- 
sented by  the  briefs 


Inasmuch  as  Article  IX,  Section  18,  of  the  Missouri 
Constitution,  applies  only  to  counties  and  cities  having 
more  than  200,000  Inhabitants  and  no  county  or  city 
In  your  Judicial  Circuit  has  a population  that  comes 
within  this  figure,  a determination  of  the  question  as 
to  whether  the  term  "municipal"  includes  county,  as 
used  in  the  said  section,  becomes  unnecessary  lor  deter- 
mination in  this  opinion. 

We  are,  therefore,  of  the  opinion  that  a prosecuting 
attorney  may  be  appointed  probation  officer  In  the  18th 
Judicial  Circuit  of  the  State  of  Missouri  without  violating 
Article  IX,  Section  18,  of  the  Missouri  Constitution, 


Respectfully  submitted. 


MAX  WASSi&MAN 

Assistant  Attorney  General 

APPROVED* 


n — ,~m urn 

(Acting)  Attorney  General 
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CITIES  AND  STATE  BUILDIKOSi 


Construct ion  of  St At# 
Buildings  not  subject 
to  oity  ordinances. 


March  21st 4 1939. 


Mr.  B.  Hugh  Smith, 

City  Attorney, 

Cape  Girardeau,  Missouri. 

Dear  Sirt 


We  hare  your  letter  of  recent  date  in 
which  you  ask  the  opinion  of  this  office  as  to 
whether  or  not  the  construction  of  state  buildings 
is  subject  to  city  ordinances  governing  the  se- 
curing of  permits  to  build,  payment  of  inspection 
fees  and  ether  similar  city  regulations  contained 
in  a city  building  code. 

The  identical  question  submitted  in  your 
letter  was  passed  on  in  the  ease  of  City  of  Mil- 
waukee r.  McGregor,  ltl  M.  V*  642.  In  this  ease 
the  Supreme  Court  of  Wisconsin  saidt 

"So  the  question  comes  down  to 
whether  the  ordinary  charter  and 
ordinance  regulations  of  a oity 
requiring  submission  to  local  su- 
pervision, as  regards  the  manner 
of  constructing,  altering  and  re- 
pairing buildings,  have  any  appli- 
cation to  state  buildings.  That 
must  be  answered  in  the  negative. 

It  is  plainly  ee  ruled  by  the 
familiar  principle  that  statutes, 
in  general  terms,  do  net  apply  to 
acts  of  the  state.  Moreover,  ex- 
press authority  to  a state  agency 
to  do  a particular  thing  in  a par- 
ticular way  supereedee  any  local 
or  general  regulation  conflicting 
therewith.  Sandberg  v.  State,  113 
Wia.  578,  89  N.  W.  504 t Dollar 
Savings  Bank  v.  United  States,  86 
U.  S.  227-839,  22  L.  Ed.  80j 
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United  States  v.  Yerdler,  164 
U.  S.  213-219,  17  Sup.  Ct.  42, 

41  L.  Ed.  407;  District  of 
Columbia  v.  Johnson,  165  U.  S. 

330,  17  Sup.  Ct.  362,  4l  U Ed. 

734. 

"The  infirmity  of  appellant's 
position  has  been,  from  the  first, 
in  supposing  that  the  state.  In  , 
respect  to  const rusting  a build- 
ing in  the  city  ef  Milwaukee,  has 
no  more  free  hand  than  a private 
person  or  corporation,  while  the 
fast  is  that  the  people  of  the 
state  in  their  aovei'lgn  oapaolty, 
except  as  restrained  by  some  con- 
stitutional limitation,  and  there 
is  none  in  this  case,  is  as  exempt 
from  mere  general  or  local  laws 
as  the  king  was  of  old  in  the  ex- 
ercise of  his  eoverign  prerogatives 
as  Universal  trustee"  for  his 

So  it  has  been  said,  "The 
general  words  that  can  be 
Lsed  (for  example,  any  person 
or  persons,  bodies  politic  or  cor- 
porate) affect  not"  the  soverlgn 
"in  the  least,  if  they  nay  tend  to 
restrain  of  diminish  any  of  his 
rights  and  Interests."  So  general 
prohibitions,  either  express  or 
implied,  apply  to  all  private  _ 
ties  but  "are  not  rules  for  the 
conduct  of  the  state."  Dollar 
Savings  Bank  v.  United  States, 


$ 


supra.  That  has  been  applied  In 

ways." 
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In  the  foregoing  ease  the  building  which  was 
being  constructed  by  the  Board  of  Normal  School  Regents, 
was  a Normal  school  building. 
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CONCLUSION 

; i 


It  Is.  therefore,  the  opinion  of  this 
department  that  in  the  construction  of  state 
buildings  in  municipalities,  the  state  does  not 
hare  to  comply  with  building  codes  or  ordinances 
of  the  Municipalities. 


Yours  very  truly. 


HHKiKV 


HARRY  H.  KAY. 

Assist ant  Attorney  General. 


APPROVED 


t.  y.  mm 

(Act lag)  Attorney  General 
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LEGISLATION:  A law  expiring  of  its  own 

force  at  a given  future 

UN C ON S T I T UT'I ON ALI T I : date  cannot  be  revived  or 

re-enacted  without  setting 
it  out  in  full. 


April  5th,  1959, 


honorable  lor rest  Smith, 
State  auditor, 

Jefferson  City,  Missouri. 


Lear-  Sir: 

This  acknowledges  receipt  of  your  letter 
of  'arch  30th,  and  enclosed  copy  of  perfected 
House  Bill  i; 91,  of  the  60th  General  Assembly, 
your  request  is  as  follows* 


"I  am  enclosing  copy  of  perfected 
HB  91  which  is  intended  to  continue 
the  Sales  Tax  bill  which  is  found 
on  pages  552  and  569,  inclusive 
of  the  1937  Laws. 

I would  like  a written  opinion  from 
your  department  as  to  the  constitu- 
tionality of  the  Sales  Tax  law  as 
attempted  to  be  amended  by  enacting 
HB  ©1. 

Section  2 on  page  557  of  the  present 
law  provides  that  the  law  shall  die 
at  the  end  of  December  31,  1939.  The 
only  thing  included  in  HB  91  is 
Section  2 of  the  act  ana  my  contention 
is  that  all  of  the  rest  of  the  Act  will 
be  null  and  void," 
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You  make  the  broad  general  inquiry 
as  to  the  constitutionality  of  the  proposed 
sales  tax  law,  V.hile  yoir  letter  indicates  that 
you  perhaps  have  in  mind  only  one  feature  of  the 
unconstitutionality  of  the  bill,  we  will  discuss 
the  constitutionality  of  the  bill  from  several 
angles  that  occur  to  us  from  a reading  of  it. 

First!  As  To  The  Title . The  title  to 
the  Act  identifies  tKe  section  of  the  statute 
sought  to  be  amended  and  declares  the  Act  to 
be  a revision  Act.  It  occurs  to  us  that  the 
title  would  be  more  complete  and  less  subject 
to  the  criticism  that  might  be  lodged  against  it 
in  court,  if  it  also  set  forth  the  purpose  of 
the  bill.  The  title,  as  it  now  appears,  does 
not  set  forth  the  purpose  of  the  bill  further 
than  "to  amend  Section  2 of  an  Act  of  the  59th 
Cienexfl  Assembly  *«•**,  1937." 

We  suggest  that  it  would  be  better  if  the 
title  set  forth  the  substance  of  the  amendment. 
Section  28,  of  Article  4,  of  the  Constitution 
of  Missouri,  provides,  "Ko  bill  * * * * shall  con- 
tain more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title."  It  is  to  meet  the  pro- 
vision of  this  last  quoted  section  of  the  Consti- 
tution that  the  above  is  written. 

Second!  The  Bill  as  written  purports  to 
amend  Section  2 of  the  present  Sales  Tax  Law, 
found  at  pages  557-558,  Laws  of  1937,  by  doing  two 
things.  One  of  them  is  to  extend  the  operative 
force  of  the  present  law  until  December  31,  1941; 
the  other  is  to  make  t he  Sales  Tax  law  broader 
than  it  is  at  present,  the  latter  being  that  part 
of  the  bill  found  at  lines  42,  43  and  44  of  page  3, 
thereof,  placing  said  2%  tax  on  laundry,  cleaning, 
pressing  and  dyeing  services# 

Section  34  of  Article  4,  of  the  Constitution 
of  Missouri,  provides! 
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"No  act  shall  be  amended  by 
providing  that  designated  words 
thereof  be  stricken  out,  or  that 
designated  words  be  inserted,  or 
that  designated  words  be  stricken 
out  and  others  inserted  in  lieu 
thereof | but  the  words  to  be 
stricken  out,  or  the  words  to  be 
inserted,  or  the  words  to  be 
stricken  out  and  those  Inserted 
in  lieu  thereof,  together  with 
the  act  or  section  amended,  shall 
be  set  forth  in  full  as  amended." 


Section  one  of  the  said  E use  Bill  is  silent 
as  to  the  portion  of  Section  2,  last  hereinabove 
referred  to,  and  dealing  with  the  broadening  of  the 
collection  of  the  taxes  to  include  the  new  field  of 
commercial  laundry,  cleaning,  pressing  and  dyeing 
services.  It  occurs  to  us  that  the  following  words 
Ahould  be  inserted  in  Section  1 in  line  12,  and 
after  the  words  "December  lo,  1941,"  by  adding  at 
the  end  of  said  section  the  followings  "Tax  equiva- 
lent to  2%  of  amounts  of  sales  of  charges  for  com- 
mercial laundry,  cleaning,  pressing  and  dyeing 
services." 

Thirds  As  to  whether  the  provisions  of  the 
Eill  inserting  a"~ciTTerent  date,  towit.  iec emUer  oi, 
XSL1 T a vail?  extent ion  of  the  provision  of  the 
whole  rales  Tax  Act  to  tkat~lTate.  It  has  teen 
decided  by  the courts  of  this  state  that  the  Legis- 
lature may  enact  a law  and  postpone  to  a future  date 
the  time  when  it  shall  first  become  operative. 

In  State  ex  rel,  v.  Lirckx,  211  I'o,  568,  the 
Supreme  Court  of  this  state  en  banc  (1908),  said  at 
page  576s 
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"That  a statute  or  constitutional 
provision  may  have  a potential  ex- 
istence, hut  which  will  not  go  into 
actual  operation  until  a future 
time,  is  familiar  law.  (State  ex  rel* 
v*  Wilcox,  45  lo.  1.  c.  464;  State 
ex  rel*  v.  Pond,  93  Vo.  l.c*  625; 

Ex  parte  Snyder,  64  Mo.  l.c*  61). w 


And  it  would  appe  ar  that  if  that  were  the  sole 
question  involved  in  your  inquiry,  the  Legislature 
has  the  consitutional  authority  to  provide  that  it 
shall  b«©me  operative  at  a future  date  other  than 
the  90  days  after  adjournment  of  the  Legislature. 

However,  your  inquiry  seems  to  raise  a 
broader  question  than  the  above.  The  proposed  bill 
does  not  enact  the  whole  body  of  the  Sales  Tax  law 
and  provide  that  it  shall  become  operative  at  some 
future  date.  On  the  contrary,  it  seeks  to  amend  one 
section  of  the  said  Sales  Tax  law  by  inserting  a 
date  two  years  in  advance  of  the  date  which  the 
present  bill  provides  is  the  date  of  the  termination 
of  the  effective  force  of  the  present  sales  tax  law* 

If  no  legislation  were  passed  by  the  Legis- 
lature at  this  session,  the  present  sales  tax  law 
would  die  and  cease  to  be  effective  on  December  31, 
1939.  It  was  doubtfefss  in  the  mind  of  the  General 
Assembly  at  the  time  the  present  sales  tt.x  law  was 
adopted,  that  each  of  the  provisions  of  the  present 
Sales.  Tax  law  should  ce.  se  to  become  operative  upon 
the  last  date  hereinabove  mentioned.  Those  provi- 
sions being  found  on  pages  565  to  569  inclusive. 

Laws  of  1937. 

It  is  now  sought  by  H-use  Eill  { 91  to  prolong 
the  life  of  all  of  those  sections  by  amending  Section 
2,  so  th:  t it  states  that  the  effective  date  of  this 
Sales  Tax  law  shall  be  Lecember  31,  1941,  instead  of 
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December  15,  1939.  If  it  had  been  in  the  mine  of  the 
General  Assembly  when  this  Sales  Tax  was  enacted  in 
1937,  that  it  should,  have  been  extended  to  1941,  end 
thet  each  of  the  provisions  of  the  sales  tax  were  to 
remain  effective  until  the  latter  date,  the>  would 
have  so  stated  in  the  act. 

If  this  were  an  obligation  of  a private 
nature,  such  as  a promissory  note,  of  course  the  par- 
ties to  the  lnatrument  could  have  extended  the  due 
date  of  it  to  some  future  time  other  than  that  the 
Instrument,  when  written,  bore,  and  ratification  and 
estoppel  might  successfully  be  set  up  in  the  courts 
as  a reason  why  the  attack  on  the  validity  of  the 
obligation  in  its  extended  form  should  not  prevail. 
Dut,  generally  speaking,  ratification  and  estoppel 
are  not  recognized  as  a method  of  enacting  laws.  The 
Constitution  sets  out  the  course  that  must  be  followed 
by  the  Legislature  in  enacting  laws,  and  that  course 
must  be  followed,  at  least  substantially  in  order 
for  the  enactment  to  pass  the  test  of  the  courts. 

Section  33,  of  Article  4,  of  the  Constitution 
of  the  State  of  Missouri,  provides  as  follows i 


"No  act  shall  be  revived  or 
re-enacted  by  mere  reference 
to  the  title  thereof,  but  the 
same  shall  be  set  forth  at 
length,  as  if  it  were  an 
original  act." 


It  would  seem  to  be  a reasonable  conclusion 
that  the  real  purpose  and  object  of  House  Bill  #91 
is  to  revive  or  re-enact  the  state  Sales  Tax  law  for 
another  period  of  two  years  beyond  the  date  when  the 
said  state  Sales  Tax,  in  its  present  fora,  ceases  to 
be  operative.  In  other  words,  it  would  appear  that 
the  bill,  by  striking  out  of  the  present  Sales  Tax 
law  at  page  557  in  Section  2,  the  words t "and  up  to 
and  including  December  31,  1939",  and  by  adding  the 
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words  in  lieu  thereof  as  follows*  "ana  up  to  and 
Including  December  31,  1941",  should  revive  or 
re-enact  and  breathe  life  into  the  whole  of  the 
present  Sales  Tax  law  which,  as  enacted,  comes  to 
and  end  on  December  31,  1938,  Putting  it  another 
way,  that  tho  Legislature  by  merely  inserting  the 
expiration  date  two  years  in  future  from  the  pre- 
sent expiration  date  of  the  law,  would  revive  about 
50  sections  of  the  statutes  now  representing  the 
state  Sales  Tax  law.  By  so  doing,  it  would  seem 
that  the  requirements  of  Section  33,  of  Article  4, 
of  the  Constitution  hereinabove  referred  to,  and 
which  section  requires  that  the  bill  shall  be  set 
forth  at  length  as  if  it  were  an  original  act,  is 
hars&ly  dealt  with.  Section  53,  supra,  does  not 
appear  to  have  been  construed  by  the  courts,  but 
it  would  appear  that  the  fair  meaning  of  it  is  that 
it  requires  that  the  wnole  sales  tax  law  * shall  be 
set  forth  at  length  as  if  it  were  an  original  act", 
and  that  an  act  which  sought  to  revive  or  breathe 
life  into  the  entire  sales  tax  law  which  expires  on  the 
date  therein  designat  d,  by  amending  that  date  so 
that  the  legislation  would  be  extended  and  In  the 
future  would  be  by  the  courts  declared  unconstitutional 
as  violative  of  said  Section  33. 

Fourth*  As  to  the  necessity  of  a section 
prescribing  that  'EneTlTT^ls  deciared"ToTb>e  a re- 
vis  on  acfc. 

The  Missouri  Constitution  was  amended  at 
the  election  of  Kovember  8,  1932,  (See  Laws  of 
1953,  479).  The  amendment  of  the  Constitution  bo 
adopted  provides,  among  other  things,  "that  after 
the  expiration  of  70  days  of  such  revision  sessions 
no  measure  other  khan  appropriation  bills  and  such 
bills  as  the  General  Assembly  may  determine  by  an 
express  statement  therein  contained  to  be  revision 
bills  shall  be  considered  by  the  General  Assembly 
****."  lore  than  70  days  have  passed,  and 
under  that  constitutional  provision  this  bill  could 
not  be  considered  except  that  it  be  designated  by  the 
General  Assembly  "by  an  express  statement  theiein 
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contained"  to  be  a revision  bill.  The  words 
"by  an  express  statement  therein  contained" 
mean  that  those  provisions  so  designating  such 
bill  to  be  a revision  bill  must  be  contained  in 
the  bill  Itself.  The  title  is  no  part  of  the 
bill.  The  title  is  merely  the  designation  of  the 
substance  of  the  bill.  In  order  for  a bill  to  be 
saved  for  consideration  by  the  Legislature  more 
than  70  days  from  the  first  day  of  the  session  a 
provision  must  be  contained  In  the  bill  itself, 
and  thi s provision  must  state  that  the  bill  Is  a 
revision  bill,  (absent  the  Governor's  special 
message  re com1  ending  the  bill  for  consideration) • 

The  Constitution  of  the  State  of  Missouri 
says,  Section  25,  Article  4:  "No  law  shall  be 
passed  except  by  bill  * <*".  The  amendment  to 

the  Constitution  as  adopted  in  1932  requires  the 
designation  by  the  Legislature  of  the  bill  to  be 
a revision  bill  to  be  In  the  body  of  the  bill, 
and  If  the  constitution  means  what  it  says,  a bill 
could  not  legally  be  considered  by  the  Legislature 
when  it  Is  not  an  appropriation  bill,  and  when  the 
consideration  thereof  Is  more  than  70  days  after 
the  first  day  of  the  session>  and  when  the  bill 
did  not  In  the  body  of  it  express  that  It  Is  a 
revision  bill.  In  order  to  meet  the  above  obser- 
vations, a new  section  should  be  added  to  the  bill 
stating  that  this  Is  a revision  bill. 

We  recognize  that  the  courts  lend  every 
Indulgence  of  construction  in  favor  of  the  consti- 
tutionality of  a law  passed  by  the  Legislature,  and 
will  not  declare  laws  passed  by  the  Legislature  to 
be  unconstitutional  If  there  Is  any  reasonable  con- 
struction that  can  be  placed  on  the  act.  While 
there  may  be  grounds  for  argument  upon  some  of  the 
questions  hereinabove  discussed,  yet  we  believe  the 
Legislature  and  the  public  are  best  served  by  call- 
ing attention  to  the  questions  hereinabove  referred 
to.  In  order  that  controversy  in  the  courts  may  be 
averted,  and  it  is  In  that  spirit  the  observations 
herein  expressed  are  made. 
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CONCLUSION 


It  is  our  conclusion  that  House  Bill 
#91  in  its  present  form  is  unconstitutional. 


Yours  very  truly* 


DRAKE  TCATSON* 

Assistant  Attorney  General 


APPROVED: 


JT  I.."  f AYLOh 

(Acting)  Attorney  General 
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ROA  >S  AND  HIGHWAYS:  The  funds  of  a special  road  district 

SPECIAL  ROAD  DISTRICTS:  may  be  expended  outside  of  the  dis- 

COMMI SSI ONERS  EXPENDING  trlct  under  certain  circumstances . 

ROAD  FUNDS  OUTSIDE  OF  THE 
DISTRICT: 


April  13,  1939 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  requesting 
an  official  opinion  on  the  following  question: 

nI  would  like  a written  opinion  as  to 
whether  a Special  Road  District  can 
legally  use  the  revenue  collected 
within  their  district  for  the  build- 
ing and  maintenance  of  roads  outside 
of  their  district;  or  in  other  words, 
can  a Special  Road  District  assist 
the  County  Court  by  building  roads 
that  are  under  the  Jurisdiction  of 
the  County  Court  from  funds  arising 
on  property  within  the  Special  Road 
District. " 

In  your  request  you  do  not  refer  to  what  particular 
class  of  special  road  districts  you  inquire,  but  for  the 
purpose  of  toils  answer  we  will  refer  to  the  districts 
designated  as  the  eight-mile  special  road  district  created 
by  virtue  of  the  provisions  of  Article  IX,  chapter  42, 

R.  S.  Mo.  1929.  Such  districts,  being  creatures  of  the 
statute,  we  will  be  required  to  look  there  for  their  powers 
and  duties. 

By  virtue  of  the  provisions  of  Section  8042,  R.  S. 

Mo.  1929,  the  moneys  collected  as  taxes  for  road  and  bridge 
purposes  upon  property  in  the  district  shall  upon  timely 
application  being  roade  therefor,  be  turned  over  to  the  Ooramis- 
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■loners  of  the  Special  road  district.  The  courts  have  so 
construed  this  statute  in  a number  of  cases.  One  of  the 
latest  cases  is  State  ex  rel.  v.  Holman,  264  S.  ».  908. 

Section  8049,  R.  S.  Mo.  1929,  provides  as  follows: 

"Said  board  shall  make  and  keep  on 
file  with  the  olerk  of  the  board  and 
the  clerk  of  the  county  oourt  correct 
plats  of  all  the  roada  in  its  dis- 
trict, and  duly  sectlonalised  maps 
of  such  district,  and  such  sections 
duly  subdivided." 

This  section  also  evidences  the  intention  of  the  lawmakers 
to  confine  the  Jurisdiction  of  the  Commissioners  of  the 
road  district  to  that  district  in  which  they  are  Commis- 
sioners. 

Section  8033,  R.  S.  Mo.  1929,  provides  in  part  as 
follows: 

"Said  board  shall  have  sole,  exclu- 
sive and  entire  control  and  Juris- 
diction over  all  public  highways  with- 
in its  district  outside  the  corporate 
limits  of  any  city  or  village  therein 
to  construct,  improve  and  repair  such 
highways,  n 

Section  8051,  R.  3.  Mo.  1929,  provides  as  follows: 

"Said  boards  may  repair,  grade,  gravel, 
macadamise  or  pave  any  road  in  its 
district  but  nothing  herein  shall  be 
taken  or  construed  as  enlarging  the 
powers  of  the  boards  to  expend  money 
upon  roads  and  streets  within  the  corpo- 
rate limits  of  any  city  within  said 
special  road  district  as  limited  by 
section  8034  of  this  article." 
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This  section  also  evidences  the  fact  that  the  lawmakers 
intended  that  the  road  funds  be  expended  in  their  own 
district.  In  other  words,  even  though  this  section 
authorizes  the  Commissioners  to  repair,  grade  and  gravel, 
macadamize  or  pave  any  road  in  the  district,  still  they 
clearly  express  their  intention  that  they  did  not  mean 
by  this  section  that  the  Commissioners  could  expend  any 
more  than  one  fourth  of  the  revenue  of  their  district  in 
cities  as  authorized  by  Section  8034,  R.  S.  Mo.  1929, 
which  is  as  follows* 

"Said  board  shall  have  authority  to 
expend  not  more  than  one-fourth  of 
the  revenue  which  may  now  or  which 
may  hereafter  be  paid  into  its 
treasury  for  the  purpose  of  grading 
and  repairing  any  roads  or  streets 
within  the  corporate  limits  of  any 
city  within  said  special  road  dis- 
trict in  conformity  with  the  estab- 
lished grade  of  said  roads  and 
streets  in  said  cities  and  for  the 
purpose  of  constructing  and  maintain- 
ing macadam,  gravel,  rock  or  paved 
roads  or  streets  within  the  corporate 
limits  of  any  city  within  the  said 
special  road  district  in  conformity 
with  the  established  grade  of  said 
roads  and  streets  in  said  city;  pro- 
vided that  no  part  of  the  revenue  of 
any  special  road  district  in  this 
state  be  expended  outside  of  the 
county  in  which  such  special  road 
district  is  situated." 

We  find  another  section  under  this  article  which  is 
Section  8036,  R.  S.  Mo.  1929,  which  authorizes  expenditures 
outside  of  the  district.  This  section  is  as  follows* 

"Said  boards  may  repair,  grade,  gra- 
vel, macadamize,  pave  or  otherwise 
improve  to  the  distance  of  16  miles 
from  any  line  of  such  special  road 
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district  any  highway  outside  of  such 
district  if  the  same  be  a prolongation 
of  an  improved  street  or  highway  in 
said  district  and  if  liberal  contri- 
butions toward  such  improvements  be 
made  in  money,  material  or  labor  by 
the  Inhabitants  interested  in  such 
improvements  or  the  county  court  or 
any  special  road  district  organised 
under  the  laws  of  this  st; te,  or  the 
state  highway  board,  or  the  United 
States  government,  or  by  any  one  or 
more  of  the  foregoing.  Or  in  lieu 
of  doing  such  work  in  the  improvement 
of  such  roads  such  boards  may,  under 
the  sume  conditions  as  would  authorize 
them  to  do  such  construction  work  un- 
der this  section,  contribute  toward 
the  repair,  grading,  graveling, 
macadamising,  paving  or  otherwise  im- 
proving any  such  highway  such  an  amount 
as  the  said  board  of  commissioners  may 
determine,  providing  the  other  contri- 
butions from  any  one  or  more  of  the 
sources  herein  mentioned  are  liberal 
contributions  toward  such  improvements 
and  together  with  the  contribution  of 
such  board  will  be  sufficient  to  make 
and  complete  such  improvement j and  pro- 
vided also,  that  such  work  shall  be 
done  under  plans  and  specifications 
and  estimate  of  cost  prepared  by  some 
competent  engineer  and  approved  by  such 
board  of  coiumi  as  loners  and  such  contri- 
bution of  such  board  shall  be  paid  from 
time  to  time  only  as  the  work  is  done 
or  the  improvement  constructed  in  com- 
pliance with  said  plans  and  specifi cations 
and  on  certificate  of  some  competent  engi- 
neer designated  by  such  board  of  commis- 
sioners and  the  payments  on  the  work 
completed  shall  be  in  the  same  proportion 
as  the  total  contribution  of  said  board 
bears  to  the  estimated  cost  of  the  entire 
Job,  and  said  certificate  of  the  engineer 
shall  show  the  work  completed  and  the  pro- 
portional amount  of  contribution  to  be 
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paid  thereon." 

Section  8047,  R.  S.  Mo.  1929,  Is  a further  limitation 
on  the  powers  of  the  Commissioners  to  expend  the  moneys 
belonging  to  the  district.  This  Section  is  as  follows: 

"The  fund  received  from  the  poll 
and  road  tax  of  said  district  shall 
constitute  a general  district  road 
fund,  and  shall  be  disbursed  only 
as  hereinbefore  provided,  and  shall 
be  used  only  for  working,  repairing 
and  improving  the  public  roads  of 
such  district  as  herein  provided, 
and  for  no  other  purpose j and  no 
part  thereof  shall  be  used  for  pay- 
ing damages  and  costs  for  opening 
new  roads,  but  all  such  damages  and 
costs  for  openin^  new  roads  paid  by 
the  county  shall  be  paid  out  of  the 
other  covin ty  revenue,  except  as  this 
article  may  otherwise  provide." 

By  this  section  it  would  seem  that  the  lawmakers  intended 
that  all  of  the  func  s raised  from  the  property  in  the  dis- 
trict should  be  expended  within  that  district. 

Considering  the  foregoing  sections  of  the  statutes 
together  it  is  apparent  tha  the  lawmakers  have  intended 
that  all  of  the  district  road  funds  shall  be  expended  in 
districts  except  those  authorized  to  be  expended  outside 
of  the  district  b;,  virtue  of  the  provisions  of  said  Sec- 
tions 8054  and  8036. 

Slnoe  the  lawmakers  have  generally  expressed  their 
intention  that  these  moneys  be  expended  in  the  district 
and  by  an  exception  have  expressed  on  what  occasion  the 
Commissioners  of  the  district  could  expend  the  district 
funds  outside  of  the  district,  then  we  think  the  Commis- 
sioners would  be  limited  to  such  expenditures  outside 
of  the  district  to  those  exceptions  set  out  in  said  Sec- 
tions 8054  and  8036.  As  stated  in  Kansas  City  Bower  and 
Light  Company  v.  Smith,  111  S.  V/.  (2d)  513,  "Whenever  the 
statute  prescribes  that  a thing  should  be  done  in  a 
certain  manner  it  necessarily  prohibits  the  doing  of  it 
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in  any  other  manner. " So  in  this  case  the  lawmakers  have 
stated  that  the  Commissioners  may  expend  money  outside  of 
the  district  as  provided  by  said  Sections  8034  and  8036 
and  by  so  doing  they  have  indicated  that  they  did  not  Intend 
for  the  money  to  be  expended  outside  of  the  district  under 
any  other  circumstances. 

The  foregoing  statements  have  been  based  on  the  con- 
dition that  the  moneys  have  been  turned  over  to  the  Commis- 
sioners of  the  district.  If  the  district  and  county  court 
are  of  the  same  mind  and  agree  that  there  is  moi  e than 
enough  money  due  the  district  than  will  be  needed,  then 
such  funds  might  be  handled  in  this  manner: 

By  Section  8042,  R.  S.  Mo.  1929,  if  the  Conmis si oners 
make  timely  application  for  the  road  funds  to  do  their  dis- 
trict, then  it  is  the  duty  of  the  county  court  to  turn 
the  funds  over  to  them  as  they  are  collected.  Speaking  of 
this  section  the  court,  in  the  case  of  Holloway  to  use  v. 
Howell  County,  240  Mo.  601,  l.c.  612,  said: 

"Closer  home  and  more  to  the  point, 
it  is  not  alleged  in  the  bill  or 
shown  by  the  proof  that  the  board 
of  commissioners  of  the  district 
made  application  to  the  county  court 
in  any  of  those  years  for  a share  of 
the  county  revenue  raised  by  the  tax 
levies  in  question. 

"Observe,  section  10594,  supra,  only 
required  the  county  court  to  draw 
warrants  upon  its  treasurer  'as  the 
board  of  coiimissloners  of  such  special 
road  district  shall  make  application 
to  such  oounty  court.'  Such  application 
is  made  a condition  to  getting  any  of 
the  funds.  Vfay  was  that  condition  made 
by  the  lawmaker?  The  reasons  are  mani- 
fest. The  district  might  not  need  the 
money.  So,  the  county  cou:  t,  charged 
with  the  duty  of  distributing  the 
county  revenue  and  keeping  the  county 
on  a cash  basis,  might  stand  informed 
by  such  application  of  the  need  and 
demand  and  thereby  take  care  to  close 
up  the  year's  business  on  such  basis 
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by  adjusting  ita  general  expend! turea 
accordingly. " 

In  our  search  on  the  law  applicable  to  the  special 
roaa  districts  we  do  not  find  where  it  la  required  of  the 
Commissioners  to  make  application  for  all  or  any  part  of 
these  funds  and  if  they  do  not  make  such  application,  then 
at  the  end  of  the  fiscal  year  the  county  court  could  trans- 
fer them  to  the  other  proper  funds.  This  rule  is  suggested 
in  the  Howell  County  case,  supra,  at  l.c.  612,  in  the 
following  language: 

"***■*  It  is  not  clear  there  was 
any  'county  revenue'  left  at  the 
end  of  any  year  after  paying  the 
indebtedness  and  obligations  of  the 
county  for  the  current  year.  But 
if  there  was,  then  under  certain 
statutory  conditions,  the  county 
court  had  the  right  to  transfer  it 
to  other  proper  funds  and  use  it 
for  county  purposes  for  ensuing 
years  or  existing  deficits,  if  any, 
after  all  contracts  entered  into  with 
reference  to  the  current  year  creating 
present  indebtedness  had  been  com- 
plied with  and  all  outstanding  current 
r.ounty  obligations  had  been  satisfied." 

So  the  only  way  in  which  the  funds  raised  from  the  taxes 
for  road  pruposes  on  properties  in  a special  road  district 
could  be  used  outside  of  the  district  is  for  the  Commis- 
sioners to  not  make  application  therefor  and  then  at  the 
end  of  the  year  the  county  court  could  transfer  these 
fluids  to  the  proper  account  as  suggested  in  the  Howell 
County  case,  supra.  The  foregoing  statement  is  condition- 
ed on  the  two  exceptions  where  the  Commissioners  of  the 
District  may  expend  their  funds  outside  of  the  district 
as  is  provided  by  said  Sections  8054  and  8036  cited  above. 


ON  ELUSION. 


From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  all  of  tl  e road  funds  which  have  been  turned  over 
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to  the  Commissioners  of  a special  road  district  must  be 
expended  for  the  purpose  of  maintaining  the  roads  in 
that  district  except  those  roads  upon  which  such  funds 
may  be  expended  as  authoriz  d by  virtue  of  the  provisions 
of  Sections  8034  and  8036,  supra. 

Respectfully  submi  ted 


TY.  jj.  W.  bURTiN 

Assistant  Attorney  General 


APPROVED: 


riARRi  H.  KAi 

(Acting)  Attorney  Gen  ral 
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RECORDER  OF  DEEDS: 
WHAT  INSTRUMENT  SHALL 
BE  RECORDED: 


Instruments  of  writing  affecting  real' 
estate  shall  "be  recorded  only  when  they 
have  been  duly  acknowledged  or  proven  by 
the  grantor  named  in  such  Instrument, 


April  21,  1939 


Mr.  Forrest  Smith 

Circuit  Clerk  and  Ex-Officio  Recorder 
Putnam  County 
Unionville,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  tm  official  opinion  from  this  department  on 
the  question  of  whether  or  not  it  is  your  duty  as  record- 
er to  record  a certain  affidavit,  a copy  of  which  you 
included  with  your  letter.  Since  the  affidavit  is  so 
long  we  will  not  copy  in  full  here  but  will  give  the  sub- 
stance of  it,  which  is  as  follows: 

The  maker  of  the  affidavit  states  that  he  owns  oil 
and  gas  leases  covering  certain  lands  In  your  county.  He 
sets  out  the  number  of  the  leases,  the  form,  the  name  of 
the  lessor,  the  description  of  the  lands  leased,  the  date 
of  the  lease,  and  the  term  of  years  for  which  the  lease 
is  to  continue.  He  also  states  that  he  is  the  lessee  of 
the  mineral  rights  of  said  lands.  He  states  that  he  has 
paid  a valuable  consideration  for  these  leases  and  that 
they  have  been  delivered  to  him  and  that  he  Is  now  hold- 
ing them  as  the  owner.  He  also  states  that  he  has  not 
filed  these  leases  for  record  for  the  reasons  that  he  is 
checking  the  descriptions  and  as  soon  as  they  are  verified 
he  expects  to  place  them  on  the  record.  The  affiant  makes 
the  affidavit  and  acknowledges  It  In  due  form.  As  stated 
above  your  question  Is:  Are  you  required  to  record  this 
instrument? 

The  office  of  the  recorder  of  deeds  is  statutory 
and  we  must  look  to  the  Missouri  Statutes  for  his  powers 
and  duties.  Section  11543,  R.  S.  Missouri,  1929,  refers 
to  the  powers  and  duties  of  the  recorder  of  deeds,  and  Is 
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as  follows: 

"It  shall  be  the  duty  of  recorders 
to  record:  First,  all  deeds,  mort- 
gages, conveyances,  deeds  of  trust, 
bonds,  covenants,  defeasances,  or 
other  instruments  of  writing,  of  or 
concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall 
be  proved  or  acknowledged  according 
to  law,  and  authorised  to  be  recorded 
in  their  offices;  second,  all  papers 
and  documents  found  in  their  re- 
spective offices,  of  and  concerning 
lands  and  tenements,  or  goods  and 
chattels,  and  which  were  received 
from  the  Spanish  and  French  authorities 
at  the  change  of  government;  third, 
all  marriage  contracts  and  certifi- 
cates of  marriage;  fourth,  all  com- 
missions and  official  bonds  required 
by  law  to  be  recorded  in  their  offices; 
fifth,  all  written  statements  furnished 
to  him  for  record,  showing  the  sex  and 
date  of  birth  of  any  child  or  children, 
the  name,  business  and  residence  of  the 
father,  and  maiden  name  of  the  mother 
of  such  child  or  children." 

Sections  11529  and  11535,  Laws  of  Missouri,  1933, 
pages  360  and  361,  require  the  recorder  of  deeds  to  give 
a bond  for  the  faithful  performance  of  his  official  duties. 

On  the  question  of  what  conveyance  affecting  real  estate 
shall  be  recorded,  we  find  that  Section  3039,  R.  S.  Missouri, 
1929,  applies  and  provides  as  follows: 

"Every  instrument  in  writing  that  con- 
veys any  real  estate,  or  whereby  any 
real  estate  may  be  affected,  in  law 
or  equity,  proved  or  acknowledged  and 
certified  in  the  manner  hereinbefore 
prescribed,  shall  be  recorded  in  the 
office  of  the  recorder  of  the  county 
in  which  such  real  estate  is  situated." 

The  purpose  of  recording  such  instruments  is  to  give 
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a notice  to  the  world  that  such  a contract  exists.  This 
purpose  is  stated  in  Section  3040,  R.  S.  Missouri,  1929, 
which  as  follows: 

"Every  such  instrument  in  writing, 
certified  and  recorded  in  the  manner 
hereinbefore  prescribed,  shall,  from 
the  time  of  filing  the  same  with  the 
recorder  for  record,  impart  notice 
to  all  persons  of  the  contents  there- 
of and  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed,  in  law  and 
equity,  to  purchase  with  notice." 

In  speaking  of  recording  acts,  we  find  the  subject 
is  treated  in  Volume  23  R.  C.  L. , page  170,  section  24: 

"The  recording  of  deeds  and  other 
instruments  affecting  the  title 
to  land  is  purely  a system  of  legal 
institution,  and  not  of  common  right 
or  abstract  justice.  **•&**•*#" 

At  section  28,  page  174  of  the  same  Volume,  the  subject 
is  also  treated  as  follows: 

"The  recording  acts  require  all  deeds 
and  other  instruments  relating  to  or 
affecting  the  title  to  real  property 
to  be  recorded;  and  a deed  transferring 
land  for  the  benefit  of  creditors  un- 
der an  insolvent  law  must  be  recorded 
the  same  as  any  other  deed.  Only  the 
original  instrument  is  entitled  to 
record,  and  therefore  a copy  of  a deed 
will  not  be  admitted  to  record,  even 
though  it  has  Indorsed  on  it  a receipt 
signed  by  the  grantor  acknowledging 
that  he  had  received  a deed,  of  which 
it  was  a true  copy,  for  the  purpose  of 
procuring  it  to  be  recorded. 

Referring  to  this  section  we  think  it  is  important  to  call 
particular  attention  to  the  statement  that  only  the  original 
Instrument  is  entitled  to  record,  and  therefore  a copy  of  a 
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deed  will  not  be  admitted  to  record,  even  though  It  has 
Indorsed  on  It  a receipt  signed  by  the  grantor  and  acknowl- 
edging that  he  had  received  a deed. 

We  think  the  rule  stated  In  the  foregoing  section 
is  very  applicable  to  the  question  which  you  have  submitted. 
If  only  the  original  instrument  Is  entitled  to  be  recorded, 
then  oertalnly  such  an  Instrument  as  has  been  tendered  to 
you  for  recording  would  not  be  entitled  to  be  recorded. 

In  speaking  of  our  recording  act,  we  find  that  the 
Springfield  Court  of  Appeals  in  Hellweg  v.  Bush,  74  S.  W. 
(2d)  89,  93,  par.  9,  said* 

"It  is  urged,  however,  that,  because 
the  State  Life  Insurance  Company 
recorded  its  assignment,  and  neither 
plaintiff  nor  his  assignor  filed  for 
record  any  assignment  of  their  note 
and  mortgage,  the  State  Life  Insurance 
Company  therefore  has  the  superior 
equity.  Many  oases  from  other  states 
are  cited  in  favor  of  this  theory.  An 
examination  of  those  cases  shows,  al- 
most without  exception,  that  they  are 
based  upon  statutes  of  those  particu- 
lar states  providing  for  or  requiring 
the  recording  of  assignments  of  mort- 
gages. We  have  no  such  statute  in 
this  state.  Section  3059,  R.  S.  Mo*  1929 
(Mo.St.Ann.  section  3039,  p.  1879),  pro- 
vides for  the  recording  of  all  instru- 
ments conveying  real  estate.  The  simple 
assignment  of  a note  or  deed  of  trust 
securing  same  is  not  required  to  be 
recorded,  and  the  recording  thereof  can- 
not be  regarded  as  constructive  notice 
of  the  contents  thereof,  *■»**■***" 

We  find  the  rule  stated  in  Volume  74  A.  L.  R.  at  page 
351,  as  follows* 

"An  instrument  purporting  to  be  a copy 
of  an  original  Instrument  held  in  trust, 
without  revealing  anything  as  to  the 
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execution  or  delivery  of  the  original, 
if  there  was  one,  or  giving  any  infor- 
mation as  to  where  it  could  be  found, 
is  not  entitled  to  reoord,  and  its 
actual  record  is  ineffectual  to  impart 
constructive  notice." 

From  an  examination  of  the  instrument  which  you  have 
submitted,  it  will  be  seen  that  the  person  who  has  made 
the  purported  oil  and  gas  lease  has  not  signed  it  or  ac- 
knowledged it.  The  only  assurance  that  the  recorder  has 
tha  the  original  instrument  has  been  acknowledged  is  the 
statement  made  by  the  affiant.  At  the  most  it  could  only 
be  treated  as  a self-serving  statement,  and  we  do  not  think 
that  it  oomes  up  to  the  requirements  of  Section  3040,  supra, 
in  giving  a notice  that  such  a lease  exists. 

The  recorder  of  deeds  has  some  liability  on  the  bond 
which  he  is  required  to  give,  ‘i'he  bond  is  conditioned  on 
the  faithful  performance  of  his  official  acts.  An  instru- 
ment, such  as  you  have  enolosed  with  your  request,  if  it 
is  a notice,  then  it  afreets  the  title  to  the  real  estate 
described  therein.  If  such  affidavit  did  not  state  the 
truth  as  to  there  being  leases  on  the  lands  described  there- 
in, then  the  titleholcier  to  the  premises  would  have  a cause 
of  action  against  all  parties  who  participated  in  the  wrong- 
ful act  and  this  might  Include  the  recorder  of  deeds. 

We  think  that  was  one  of  the  purposes  why  the  law- 
makers, by  Section  3039,  supra,  required  that  conveyances 
af feoting  real  estate  should  not  be  recorded  until  they 
were  duly  acknowledged  by  the  party  conveying  the  real 
estate. 

CONCH  M ION. 

From  the  foregoing  it  Is  the  opinion  of  this  depart- 
ment that  under  the  statute  you  are  not  required" to  record  the 
affidavit  a copy  of  whioh  was  enolosed  with  your  request 
and  the  substance  of  which  is  hereinbefore  set  out. 

Respectfully  submitted. 


APPROVED* 

TYRE  W.  BURTON 

Assistant  Attorney  General 

Trrrnwov. 

(Acting)  Attorney  General 
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CONSTABLE:  Entitled  to  10£  per  mile  for  serving  court 

proce ssea  . whe  n_  arre  sting  a person  in  another  county. 


May  3,  1939 


Honorable  George  H.  Skidmore 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 

be  acknowledge  your  request  for  an  opinion  dated 
april  5,  1939,  which  reads  as  follows: 


FILED 


"I  would  like  an  opinion  from  your  of x ice 
ua  to  the  proper  mileage  a constable  should 
receive  for  goin':  into  another  county  in 
the  state  an d returning  a person  charged 
with  a felony.  Some  of  our  constables  have 
been  under  the  impression  that  they  are 
entitled  to  receive  10^  per  tile  for  each 
mile  actually  traveled,  basing  their  con- 
tention on  Section  11777,  R.  S.  1929,  which 
allows  a constable  10^  for  each  mile  actually 
traveled  in  serving  any  process. 

"X  am  of  the  opinion  that  Section  11791, 
while  it  doe s not  mention  constable  b;  name, 
applies  to  a constable  as  well  as  any  other 
officer  and  allov/s  him  only  5 i per  mile. 

"No  doubt  yo  i have  already  had  occasion  to 
give  an  opinion  on  th.  s mat',  er,  and  I would 
very  much  like  to  be  advised  as  to  your  Judg- 
ment • " 


.lack's  Lav.  dictionary  citing  Blackstone'*  s Connen- 
tarios  defines  the  term  "cvn stacle"  at  English  Conmon  Lav/ 
tuu  a : 


\ 
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"A  public  civil  officer,  whose  proper 
and  general  duty  is  to  keep  the  peace 
within  hi3  district,  though  he  is  fre- 
quently charged  with  additional  duties.” 


Section  11756  R*  S*  ao*  1929  provides  the  general 
power  of  a constable  in  serving  processes  and  reads: 


"Constables  .ay  serve  v arrant^,  writ 3 of 
attachments,  subpoenas  and  all  other  pro- 
cess, both  civil  and  criminal,  and  exercise 
all  other  authority  conferred  upon  them  by 
law  throughout  their  respective  counties*" 


Although  it  would  be  unusual,  a constable  may  be  duty 
bound  to  travel  miles,  oven  into  other  counties,  to  effect  an 
arrest  in  criminal  cases,  some times  with  and  sometimes  without 
criminal  process*  (See  Sections  3418,  3467,  3469,  3479,  3492, 
3494  and  3566  R.  S.  Mo*  1929.) 

The  question  of  fees  due  a public  officer  for  doing  his 
statutory  duty  is  well  settled  in  Missouri*  Only  when  a public 
officer  can  put  his  finger  on  a statute  allowing  a fee  is  said 
officer  entitled  to  his  costs  for  official  service,  otherwise, 
ho  is  bound  to  do  his  official  duty  gratuitously* 

46  Corpus  Juris,  page  1014,  Section  233  roads  as  follows 


"The  person  rightfully  ho.  ding  an  office 
is  en wit leu  to  the  compensation  attached 
tuereto;  ti.xa  ri^ht  uoes  not  rest  upon 
contract,  ana  the  principles  of  law  govern- 
ing contractual  relations  ana  obligations 
in  ordinary  cases  are  not  applicable* 

Puolic  officers  have  jo  claim  for  official 
services  rendered  except  v.herc,  ana  to  the 
extent  that,  compensation  is  provided  by 
law,  and,  then  no  compon sation  is  so  pro- 
vided, the  rendition  of  such  services  is 
deemed  to  be  gratuitous*  * * w 


Honorable  Oeorge  H.  Skidmore 


3— 


Kay  3, 


1939 


In  the  case  of  Houts  v.  ltcCluney  102  Mo.  13  l.o.  16 , 
14  S.  W.  766,  the  Supreme  Court  said! 


"*  * * in  the  first  place,  no  costs  are 
allowed  by  the  common  law.  They  are, 
with  us,  creatures  of  the  statute.  They 
must  be  paid  in  the  amounts  and  in  the 
manner  specified  in  the  statute.  * * * " 


Chapter  84  R.  3.  Mo.  1929  entitled  "Salaries  and  Fees" 
and  Article  2 entitled  "Fees,  payment  and  disposition  ofn  pro- 
vide in  Section  11776  as  follows! 


"The  several  officers  hereinafter  named, 
******  diall  be  allowed  such  fees  for 
their  services  rendered  in  dischar  ging 
the  duties  imposed  upon  them  by  law  as 
are  hereinafter  provided,  ******** 


The  Constable Is  fees  in  general  statute  are  allowable 
under  the  provision^  of  Section  11777  which  provides  in  parti 


"Constables  shall  be  allowed  fees  for  their 
services  as  follows!  **********  * 
For  each  mile  actually  traveled  in  serving 
any  process  ••••«•••«•••  $0.10 


Section  11791  R.  S.  Mo.  1929  provides  by  special  statute 
for  particular  fees  of  a constable  when  going  through  another 
county  and  returning  a prisoner  charged  with  a felony,  and  readst 


"Sheriffs,  county  marshals  or  other  offi- 
cers shall  be  allowed  fees  for  their  services 
in  criminal  cases  *****  as  follows!  * * 

* * * The  shjriff  or  o her  officer  who  shall 
take  a perst  j,  charged  with  a criminal  offense, 
from  the  county  in  which  the  offender  is  appre- 
hended to  that  in  which  the  offense  was  committed, 
**********  shall  be  allowed  by  the 
court,  leaving  cognisance  of  the  offense,  one 
dollar  and  twexity-live  cents  per  day  for  every 
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day  he  may  have  auoh  person  under  his  charge, 
when  the  number  of  days  shall  exceed  one,  and 
five  cents  per  mile  for  every  mile  necessarily 
traveled  in  going  to  and  returning  from  one 
county  to  another,  and  the  guard  employed,  who 
sliall  in  no  event  exceed  the  number  allowed 
the  sheriff,  marshal  or  other  officer  in  trans- 
porting convicts  to  the  penitentiary,  shall  be 
allowed  the  same  compensation  as  the  officer. 

One  dollar  and  twenty-five  cents  per  day,  mileage 
same  as  officer,  shall  be  allov  ed  for  board  and 
all  other  expenses  of  each  prisoner,  ■»**#" 


CONCLUSION 


Our  Missouri  code  provides  for  a constable  as  an  officer 
of  the  court  to  serve  process  and  also  prescribes  certain  man- 
datory duties  connected  with  said  office  which  entail  gratuitous 
service  and  also  a bond  for  the  faithful  performance  of  duties. 

Under  the  particular  facts  stated  in  your  request,  it  can 
reasonably  be  said  that  the  constable  serves  the  process  and  is 
entitled  to  his  fees  under  the  special  statute.  Section  11791, 
supra.  We  are  of  the  opinion  that  the  legislature  intended  an 
exception  to  the  general  fee  statute  for  ooostables  when  perforat- 
ing tills  specially  identified  official  service  of  going  into 
another  county  to  arrest  a person  charged  with  a felony. 

Vie  are  of  the  opinion  that  the  constable  in  your  case  is 
entitled  to  fees  for  a round  trip  of  5^  per  mile  for  himself, 
plus  a round  trip  of  5^  per  mile  for  taking  charge  of  the  prisoner. 
As  far  as  mileage  fees  are  concerned,  the  total  computes  the  same 
as  the  fee  allov.ed  by  the  general  statute  which  is  lOpf  per  mile. 


Respectfully  submitted, 

1M,  ORR  SAWYERS 

Assistant  Attorney-General 

APPROVED  I 

HaTTH?  H.-KAY 

(Acting)  *ttorney-General 
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CRIMINAL  PROCEDURE:  The  trial  judge  is  the  proper  party 

COST  BILLS:  to  certify  a criminal  cost  bill. 

SIGNING  AND  CERTIFIYING: 


May  25,  1959 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 

This  I 8 In  reply  to  yours  of  the  25rd  wherein  you 
submit  a question  which  was  stibmltted  to  you  by  Judge 
Barton  of  the  Nineteenth  Judicial  Circuit.  Hie  question 
was  submitted  with  the  following  statement  of  facts: 

"We  are  in  receipt  of  a letter  from 
Honorable  W.  E.  Barton,  Judge  of  the 
19th  Judicial  Circuit,  in  which  he 
. desires  to  know  whether  the  Trial 
Juc  ge  or  the  Judge  of  the  circuit 
in  which  the  case  originated  and 
vae  tried  should  sign  the  cost  bill 
in  the  Robert  Kenyon  murder  ouse 
which  originated  in  Howell  County. 

I quote  in  part  from  the  letter  of 
Judge  Barton,  to-wit : 

"■The  case  of  State  v.  Robert  Kenyon 
originated  in  Howell  County  outside 
of  my  circuit.  Judge  Green  being 
disqualified,  called  me  to  act  as 
special  judge  in  that  case.  I 
granted  a change  of  venue  to  Oregon 
County,  also  outside  of  my  circuit. 

There  I tried  the  man  and  he  was 
given  the  death  penalty.  The  case 
was  appealed  and  affirmed,  but  sent 
back  to  change  the  method  of  inflict- 
ing the  death  penalty  from  hanging 
to  lethal  gas.  Now  the  fee  bill  has 
been  made  and  signed  by  the  Prose- 
cuting Attorney  of  Howell  County 
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and  has  been  submitted  to  ms.  I 
am  under  the  Impression  that  this 
fee  bill  should  be  audited  and 
approved  by  the  regular  Judge  of 
that  circuit.  Will  you  kindly 
give  me  the  benefits  of  the  prac- 
tice in  other  places.' 

"You  will  note  that  this  case 
originated  in  Howell  County,  was 
transferred  on  change  of  venue  to 
Oregon  County  and  that  Judge  Barton 
was  called  in  to  try  the  case.  We 
request  your  offioial  opinion  as  to 
whether  Judge  Barton  as  Trial  Judge, 
or  the  Judge  of  the  circuit  in  which 
the  cause  was  originated  and  was 
tried,  should  certify  his  approval 
to  the  cost  bill." 

It  appears  from  the  statement  which  Judge  Barton 
submitted  that  he  was  called  in  to  try  a criminal  case 
by  virtue  of  the  provisions  of  Sections  3648  and  3651, 

R.  S.  Missouri  1929.  After  Judge  Barton  was  called  in  to 
try  the  criminal  case  of  State  v.  Kenyon,  we  think  a 
portion  of  Section  3661,  supra,  will  shed  some  light  on 
the  question  as  to  who  should  sign  the  fee  bill  in  the 
case  which  the  judge  tried.  It  is  as  follows: 

"****•»#***  and  he  shall, 
during  the  trial  of  said  case, 
possess  all  the  powers  and  perform 
all  the  duties  of  the  judge  at  a 
regular  term  of  said  court,  and  may 
adjourn  the  case  from  day  to  day, 
or  to  some  other  time,  as  the 
exigencies  of  the  oase  may  require, 
and  may  grant  a change  of  venue  in 
said  case  to  the  circuit  court  of 
another  comity  In  the  same  circuit, 
or  to  another  circuit  or  criminal 
court | *********■*" 
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It  will  be  noted  by  the  foregoing  provisions 
that  the  judge  who  is  called  to  try  a case  shall  possess 
all  the  powers  and  perform  all  of  the  duties  of  the  - 
Judge , that  is,  the  regular  judge  of  such  circuit  as 
such  regular  judge  would  perform. 

The  sections  of  the  statute  which  pertain  to 
the  making  up  of  and  certifying  fee  bills  are  3842  and 
3844,  which  are  as  follows: 

"It  shall  be  the  duty  of  the  prose- 
cuting attorney  to  strictly  examine 
each  bill  of  costs  which  shall  be 
delivered  to  him,  as  provided  in 
the  next  preceding  section,  for 
allowance  against  the  state  or 
county,  and  ascertain  as  far  as 
possible  whether  the  services  have 
been  rendered  for  which  charges 
are  made,  and  whether  the  fees 
charged  are  expressly  given  by  law 
for  such  services,  or  whether  great- 
er charges  are  made  than  the  law 
authorises,  and  if  said  fee  bill 
has  been  made  out  according  to  law, 
or  if  not,  after  correcting  all 
errors  therein,  he  shall  report 
the  same  to  the  judge  of  said  court, 
either  in  term  or  in  vacation,  and 
if  the  same  appears  to  be  formal 
and  correct,  the  judge  and  prose- 
outing attorney  shall  certify  to 
the  state  auditor,  or  clerk  of  the 
county  court,  accordingly  as  the 
state  or  county  is  liable,  the 
amount  of  costs  due  by  the  state 
or  county  on  the  said  fee  bill,  and 
deliver  the  same  to  the  clerk  who 
made  it  out,  to  be  collected  without 
delay,  and  paid  over  to  those  entitled 
to  the  fees  allowed." 
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"When  a fee  bill  shall  be  certified 
to  the  state  auditor  for  payment, 
the  certificate  of  the  judge  and 
prosecuting  attorney  shall  contain 
a statement  of  the  following  facts t 
That  they  have  strictly  examined 
the  bill  of  costa;  that  the  defend- 
ant was  convicted  or  acquitted, 
and  if  convicted,  the  nature  and 
extent  of  punishment  assessed,  or 
the  cause  continued  generally,  as 
the  case  may  be;  that  the  offense 
charged  is  a capital  one,  or  punish- 
able solely  by  imprisonment  in  the 
penitentiary,  as  the  case  may  be; 
that  the  services  were  rendered  for 
which  charges  are  made,  and  that  the 
fees  charged  are  expressly  authorised 
by  law,  and  that  they  are  properly 
taxed  against  the  proper  party,  and 
that  the  fees  of  no  more  than  three 
witnesses  to  prove  any  one  fact  are 
allowed.  In  oases  in  which  the  de- 
fendant is  convicted#  the  judge  and 
prosecuting  attorney  shall  certify, 
in  addition  to  the  foregoing  faots, 
that  the  defendant  is  insolvent,  and 
that  no  costs  charged  in  the  fee  bill, 
fees  for  board  excepted,  were  incurred 
on  the  part  of  the  defendant 

It  seems  from  Section  3842,  supra,  that  after  the 
prosecuting  attorney  has  examined  and  corrected  a bill  he 
shall  report  it  to  the  judge  of  said  court.  The  question 
here  is  whether  he  shall  report  the  bill  to  the  regular 
judge  or  the  special  judge  who  tried  the  case. 

Referring  to  Section  3844,  supra,  we  note  that 
the  certificate  of  the  judge  and  prosecuting  attorney 
which  is  attached  to  the  fee  bill  must  state  that  they 
have  strictly  examined  the  bill;  that  the  defendant  was 
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convicted  or  acquitted  * * *;  that  the  services  rendered 
for  which  the  oharges  are  made,  and  that  the  fees  charged 
are  expressly  authorised  by  law,  * * * and  that  the  fees 
of  no  more  than  three  witnesses  to  prove  any  one  fact  are 
allowed. 

While  the  regular  Judge  of  a court  might  be  able 
to  make  a certificate  covering  some  of  the  requirements 
set  out  in  this  seotion,  yet  there  are  some  parts  of  the 
certificate  which  would  be  peculiarly  within  the  knowl- 
edge and  information  of  the  Judge  who  tried  the  case. 

We  particularly  refer  to  the  part  of  the  certificate 
whloh  requires  the  Judge  to  certify  that  no  more  than 
three  witnesses  were  used  to  prove  any  one  fact  are 
allowed  in  a fee  bill.  The  prosecuting  attorney,  of 
course,  would  be  able  to  make  this  certificate  and  the 
regular  Judge  who  did  not  hear  the  case  might  make  such 
certificate  basing  his  statement  on  the  statement  of  the 
prosecuting  attorney,  however,  it  seems  that  if  the  certi- 
ficate Is  to  be  based  on  the  Judge's  own  knowledge  that 
the  Judge  who  tried  the  case  would  be  the  proper  one  to 
make  the  certificate. 

We  do  not  find  wherein  this  question  has  been 
directly  before  our  oourts,  however,  we  find  some  Oases 
in  which  the  court  announced  a reasoning  why  the  Judge 
who  tried  the  oase  would  be  the  proper  one  to  sign  the 
criminal  fee  bill.  We  refer  to  the  oase  of  State  ex  rel. 
v.  Wilder,  196  Mo.  418  at  425: 

* * An  analysis  of  the  sections  of 
the  statute  in  reference  to  bills  of 
oosts  as  herein  pointed  out,  makes 
it  manifest  that  the  Legislature  never 
intended  that  this  section  should  be 
regarded  as  authority  on  the  part  of 
the  Judge  and  prosecuting  attorney  to 
finally  audit,  adjust  and  settle  all 
costa  bills  in  criminal  oases.  The 
very  terms  of  the  statute  negatives 
any  auah  intention  on  the  part  of  the 
law-making  power.  There  are  no  such 
terms  used  in  any  of  those  sections 
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which  indicate  that  they  are  to 
audit,  adjust  and  settle  bills  of 
costs,  but  it  is  apparent  that  this 
section  means  to  impose  the  burden 
upon  the  Judge  and  prosecuting  attor- 


wlth  tiie  Yeglmeto  cost's  

accrued  in  the  case,  to  s tri ctiy 
examine  the  fee  Vills  and  certify 
them  to  the  State  Auditor,  who  finally 
adjusts  and  settles  the  same  by  the 
drawing  of  an  auditor's  warrant.  Un- 
der this  section  the  judge  and  pros- 
ecuting attomy  by  no  means  audit 
and  settle  finally  the  bill  of  costs, 
but  they  are  simply  required  to  make 
an  examination  and  certify  it  to  the 
State  Auditor." 


In  State  v.  Oliver,  116  Mo.  188  at  194,  the  court, 
in  speaking  of  the  duties  of  the  Judge  in  making  the 
certificate  to  the  criminal  cost  bill,  said: 


"*#*#«■  There  must  be  a determina- 
tion of  what  issues  of  fact  were 
involved  in  the  trial  and  the  number 
of  witnesses  necessary,  not  exceeding 
three,  to  each  fact  to  properly  present 
those  issues  to  the  jury.  The  statute 
does  not  mean  that  the  number  of  inde- 
pendent facts  must  be  ascertained  and 
three  witnesses  allowed  to  each  fact, 
thou^i  one  or  more  witnesses  might 
testify  to  a number  of  them.  The  judge 
and  prosecuting  attorney  are  present 
throughout  the  trial,  hear  the  testi- 
mony ">f  all  the  witnesses,  know  what 
issues  were  tried,  and  are  especially 
qualified  to  judge  of  the  witnesses  who 
showed  a knowledge  of  the  various  facts 
and  in  doing  so  they  must  exercise  Judg- 
ment." 
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It  will  be  noted  from  the  foregoing  statement 
in  the  Oliver  oase,  supra,  that  the  court  said  that  the 
judge  and  prosecuting  attorney  being  present  throughout 
the  trial,  hearing  all  the  testimony  of  the  witnesses 
and  knowing  what  Issues  were  tried,  were  especially 
qualified  to  make  this  certificate. 

While  the  certificate  of  the  regular  Judge  who  did 
not  try  the  cane,  if  he  were  willing  to  make  it,  might  be 
sufficient  to  authorize  the  auditor  to  audit  and  allow 
the  bill,  yet  under  the  suggestions  in  the  foregoing 
oases  it  seems  that  the  Judge  who  tried  the  oase  would 
be  the  proper  one  to  make  the  certificate. 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  this 
department  that  the  judge  who  tries  a criminal  case 
would  be  the  proper  one  to  approve  and  certify  the 
criminal  cost  bill  which  is  issued  for  the  payment  of 
costs  in  the  case. 


Respectfully  submitted 


TYIU  W.  BUI- TON 

Assistant  Attorney  General 


APPROVE): 


(IckngTS&torn.y 


General 
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TAXATION:  Contracts  for  sales  of  goods  or  for 

SALES  TAX:  services  consummated  within  the  State 

INTERSTATE  COMMERCE  of  Missouri  are  subject  to  the  provisions 

TRANSACTIONS:  of  sales  tax  regardless  of  the  residence 

of  the  parties  to  the  contact  or  of  the 
location  of  the  property. 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  three 
questions  Involving  the  applicability  of  the  Missouri 
Sales  Tax.  These  questions  regard  transactions  in  which 
interstate  shipments  are  Involved  and  will  be  more 
specifically  referred  to  hereinafter. 

In  approaching  your  questions  we  are  quoting 
oertaln  sections  of  the  Sales  Tax  Aot  which  are  applicable 
and  controlling  on  these  questions.  Subsection  (b)  of 
Section  1 of  the  Act  provides  as  follows: 

"The  term  •Sale*  or  ‘Sales*  includes 
installment  and  credit  sales,  and  the 
exchange  of  properties  as  well  as  the 
sale  thereof  for  money,  every  closed 
transaction  constituting  a sale,  and 
means  any  transfer,  exchange  or  barter, 
conditional  or  otherwise,  in  any  man- 
ner or  by  any  means  whatsoever,  of 
tangible  personal  property  for  valuable 
consideration  and  the  rendering,  fur- 
nishing or  selling  for  a valuable  con- 
sideration any  of  the  substances,  things 
and  services  hereinafter  designated  and 
defined  as  taxable  under  the  tenns  of 
this  Act." 

Subsection  (a)  of  Section  2 of  the  Act  provides 
as  follows: 


Hon.  Forrest  Smith  - 2 - June  9,  1939 


"Upon  every  retail  sale  In  this  State 
of  tangible  personal  property  a tax 
equivalent  to  two  (2)  per  cent  of  the 
purchase  price  paid  or  charged,  or  In 
case  such  sale  Involves  the  exchange 
of  property,  a tax  equivalent  to  two 
(2)  per  cent  of  the  consideration 
paid  or  charged.  Including  the  fair 
market  value  of  the  property  exchanged 
at  the  time  and  place  of  the  exchange." 

Section  5 provides  In  part  as  follows: 

"********  The  tax  Imposed  by 
this  Act  is  a tax  upon  the  sale,  ser- 
vice or  transaction  and  shall  be  col- 
lected by  the  person  making  the  sale 
or  rendering  the  service  at  the  time 
of  making  or  rendering  such  sale, 
service  or  transaction.  ***#**#" 

From  these  provisions  of  the  act  it  is  quite 
apparent  that  the  lawmakers  Intended  that  the  tax  be 
Imposed  on  all  of  the  sales  or  services  mentioned  in 
the  act  which  are  made  In  the  state  of  Missouri.  On 
the  question  of  the  power  of  the  Legislature  to  Impose 
such  a tax,  we  do  not  think  it  is  necessary  to  go  into 
that  In  this  opinion. 

Section  3 of  the  Act  provides  in  part  as  follows: 

"There  is  hereby  specifically  exempted 
from  the  provisions  of  this  Act  and 
from  the  computation  of  the  tax  levied, 
assessed  or  payable  under  this  Act 
such  retail  sales  as  may  be  made  between 
this  state  and  any  other  state  of  the 
United  States,  or  between  this  state 
and  any  foreign  country,  and  any  retail 
sale  which  the  State  of  Missouri  is  pro- 
hibited from  taxing  under  the  Constitution 
or  laws  of  the  United  States  of  America, 
and  such  retail  sales  of  tangible  person- 
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al  property  which  the  General  Assem- 
bly  of  the  State  of  Missouri  is  pro- 
hibited from  taxing  or  further  taxing 
by  the  Constitution  of  this  state. 

Evidently  the  lawmakers  Intended  by  this  section 
to  exempt  from  the  provisions  of  the  Act  transactions 
which  are  interstate  in  character.  Regardless  of  whether 
or  not  the  lawmakers  have  Included  such  an  exemption, 
they  would  not  be  taxable  on  account  of  the  provisions  of 
the  Federal  Constitution. 

By  this  provision  we  think  that  where  an  offer 
to  buy  a certain  article  or  to  perform  a service  which 
is  Included  in  the  Missouri  Act,  is  made  in  Missouri  and 
accepted  in  another  state,  then  it  is  an  interstate  trans- 
action and  not  taxable.  If  a sale,  whether  mads  by  a 
non-resident  or  a resident  of  Missouri,  is  consummated 
in  Missouri,  then  it  is  a Missouri  sale  and  taxable  under 
the  Act. 

On  the  question  of  the  place  of  the  contract  we 
find  in  Daggett  et  al*  v.  Kansas  City  Structural  Steel 
Co.,  et  al.,  65  S.  W.  (2d)  1036,  1039,  the  court  saldt 

"It  la  settled  law  that  the  plaoe 
where  the  final  act  occurs  which 
makes  a binding  contract  is  the 
plaoe  of  contract.  Appellants' 
contention  in  the  case  at  bar  is 
that  Daggett's  act  in  beginning 
work  in  the  state  of  Kansas  was  the 
final  act  which  completed  the  con- 
tract of  employment  and  for  that 
reason  it  was  a Kansas  contract. 

This  Insistence  is  based  upon 
appellants*  claim  that  where  an 
offer  calls  for  the  performance 
of  an  act,  the  doing  of  the  act 
is  necessary  to  complete  the  con- 
tract. We  do  not  agree  with  appel- 
lants' statement  of  the  law.  Of 
course,  if  an  offer  calls  for  the 
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performance  of  on  act,  and  further 
provides,  either  expressly  or  by 
necessary  implication,  that  accept- 
ance shall  be  made  by  performance 
of  the  act,  then  the  acceptance  must 
be  In  the  manner  indicated  in  the 
offer.  But  where  an  offer  calls  for 
the  performance  of  an  act,  and  does 
not  provide  the  amnner  of  aoceptanoe, 
we  know  of  no  reason  why  the  other 
party  could  not  accept  the  offer  and 
thus  complete  the  contract  by  either 
performing  the  act  called  for  in  the 
offer,  or  by  agreeing  to  perform  it. 

The  distinction  between  an  offer  which 
calls  for  a promise,  and  one  which 
calls  for  the  performance  of  an  act, 
is  that  in  the  former,  notice  of  accept- 
ance is  always  essential,  while  in  the 
latter  such  notice  is  not  required  if 
the  aot  called  for  in  the  offer  is 
performed,  because  performance  of  the 
aot  is  an  acceptance.  Leesley  Bros, 
v.  Fruit  Company,  162  Mo.  App.  195, 

208,  144  S.  W.  138  j Williams  v.  Emeraon- 
Brant Ingham  Implement  Co.  (Mo.  App.) 

198  S.  W.  425,  427.  However,  a hold- 
ing that  notice  of  aoceptanoe  is  not 
essential  where  the  act  called  for 
in  the  offer  is  performed,  is  not  a 
holding  that  the  offer  could  not  be 
accepted  by  agreeing  to  perform  the 
aot  oalled  for  in  the  offer.  In  35 
Cyo.  55,  the  law  is  stated  thuss  'An 
order  for  goods  to  be  shipped  or  de- 
livered to  the  buyer  beoomes  an  agree- 
ment when  the  goods  are  shipped  or 
delivered  according  to  the  terms  of 
the  order  without  communication  of  the 
acceptance.  Ikit  until  the  goods  are 
shipped  or  delivered,  there  is  no 
acceptance  unless  aoceptanoe  be  com- 
municated. ■ 
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Applying  the  foregoing  rule,  any  sale  which  Is 
finally  completed  In  Missouri  Is  a Missouri  transaction 
and  subject  to  the  provisions  of  the  Sales  Tax  Act. 

By  the  inquiry  which  you  have  submitted  it  seems 
that  you  are  under  the  impression  that  the  fact  that  the 
goods  Involved  In  the  sales  transaction  are  shipped  from 
another  state  would  have  some  bearing  on  this  question. 

We  do  not  think  so  if  the  sale  is  made  in  Missouri.  In 
support  of  this  view  we  refer  you  to  State  v.  Brodnax 
and  Essex,  228  Mo.  25,  52.  This  case  went  to  the  United 
States  Supreme  Court  and  was  affirmed  in  219  U.  3.  284, 

55  L.  Ed.  219.  In  that  case  the  defendants  were  prosecuted 
because  they  had  failed  to  attach  a revenue  stamp  to  the 
memorandum  of  a sale  of  stocks,  bonds,  grain,  etc.,  sold 
on  the  board  of  trade.  The  defendants  raised  the  question 
of  the  constitutionality  of  the  act  because  it  was  an 
attempt  to  interfere  with  interstate  commerce  transactions. 
The  facts  in  that  ease  showed  that  some  of  the  transactions 
for  which  they  were  charged  with  having  failed  to  attach 
a stamp  to  the  memorandum  of  same,  involved  the  shipment 
of  grain  in  interstate  commerce  and  also  involved  trans- 
actions between  residents  of  different  states. 

For  the  purpose  of  giving  a complete  picture  of 
the  court's  view  on  this  question,  and  because  we  think 
that  the  opinion  in  this  case  is  very  important  as  to 
the  construction  which  should  be  plaoed  upon  the  Missouri 
Sales  Tax  Act,  we  are  quoting  the  court's  ruling  quite 
fully.  At  l,c.  49  the  court  saidi 

"This  brings  us  to  the  consideration 
of  the  insistence  on  the  part  of  the 
appellants  that  the  statute  now  un- 
der consideration  is  illegal  and 
invalid  for  the  reason  that  it  inter- 
feres with  interstate  commerce,  and 
is  therefore  violative  of  the  pro- 
visions of  section  1,  article  8,  of 
the  Constitution  of  the  United  States. 

"It  is  sufficient  to  say  upon  this 
proposition,  after  a most  careful 
consideration  of  the  subject,  that 
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in  our  opinion  the  license  or  stamp 
tax  required  by  the  statute  involved 
in  this  proceeding  upon  sales  made 
at  the  places  and  in  the  manner  pro- 
vided by  the  statute  does  not,  even 
in  the  remotest  degree,  interfere  with 
interstate  commerce.  This  subject  was 
in  Judgment  in  the  Supreme  Court  of  the 
United  States  in  the  Hatch  oase.  It 
was  fully  discussed  by  that  oourt  and 
all  of  the  authorities  applicable  to 
the  subject  were  fully  considered, 
and  the  conclusion  reached  was  that  there 
was  not  a shadow  of  a ground  for  calling 
the  transaction  between  the  parties,  in 
which  a stamp  tax  was  required  upon  a 
memorandum  of  sales,  interstate  commerce. 
The  oourt  said  in  that  oase,  in  treat- 
ing of  this  subject,  that  'the  communi- 
cations between  the  parties  were  not 
between  different  States,  as  in  Telegraph 
Co.  v.  Texas,  106  U.  S.  460,  and  the 
bargain  did  not  contemplate  or  induce 
the  transport  of  property  from  one  State 
to  another,  as  in  the  drummer  oases. 
Rearick  v.  Pennsylvania,  203  i . 8.  507. 
The  bargain  was  not  affected  in  any  way, 
legally  or  practically,  by  the  fact  that 
the  parties  happened  to  have  oome  from 
another  State  before  they  mads  it.  It 
does  not  appear  that  the  petitioner  came 
into  New  York  to  sell  his  stock  ....... 

It  appears  only  that  he  sold  after  com- 
ing into  the  State.  But  ws  are  far 
from  implying  that  it  would  have  made 
any  difference  if  he  had  come  to  New 
York  with  the  supposed  intent  before 
any  bargain  was  made....*  The  faots 

that  the  property  sold  is  outside  of 
the  State  and  the  seller  and  buyer 
foreigners,  are  not  enough  to  make 
a sale  comnerce  with  foreign  nations 
or  among  the  several  States,  and  that 
is  all  that  there  is  here.  On  the 
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general  question  there  should  be  com- 
pared with  the  drummer  oases  the 
decisions  on  the  other  side  of  the 
line.  (Hathan  v.  Louisiana,  8 How. 

73 j Woodruff  y.  Parham,  8 Wall.  123; 
Brown  v.  Houston,  114  U.  S.  622] 
l&nert  v.  Missouri,  156  U.  3*  296.) 

A tax  Is  not  an  unconstitutional 
regulation  In  every  case  where  an 
absolute  prohibition  of  sales  would 
be  one.  (American  Steel  & Wire  Co. 
y.  Speed,  192  U.  S.  500. ) We  think 
it  unnecessary  to  explain  at  greater 
length  the  reasons  for  our  opinion 
that  the  petitioner  has  suffered  no 
unconstitutional  wrong. ' 

"It  must  not  be  overlooked  that  the 
license  or  stamp  tax  required  by  the 
statute  involved  in  this  proceeding 
is  not  a tax  upon  property,  but  is 
a requirement  to  place  a twenty-five 
cent  stamp  upon  the  sale  of  property 
made  in  the  manner  and  at  the  places 
provided  for  by  such  statute.  In 
other  words,  it  la  a license  or  stamp 
tax  upon  a particular  kind  of  contract 
when  made  in  this  State.  This  propo- 
sition confronted  the  New  York  Court 
of  Appeals  in  the  Hatch  case,  supra, 
and  in  treating  of  the  subject  of  a 
stamp  tax  upon  sales  of  oertif ioates 
of  stock,  that  court  thus  stated  the 
lawt  ‘The  certificate,  itself,  is 
not  liable  for  the  tax,  but  the  per- 
son selling  it  1 8 . The  tax  is  not  a 
lien  on  certificates,  nor  on  shares, 
which  may  be  owned  to  any  extent 
throu  hout  the  State,  free  from  any 
elaim  under  the  statute  in  question. 

It  is  the  sale  alone  that  gives  rise 
to  the  tax,  which  is  imposed  through 
the  command  of  the  lav  to  the  seller 
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to  pay  the  tax  when  the  contract  to 
sell  is  made,  and  it  ia  enforced  not 
by  levy  and  sale,  but  by  civil  and 
penal  remedies  against  the  person  of 
the  seller.  While  this  tax,  the 
same  as  all  other  taxes,  must  ulti- 
mately  come  out  of  the  property  of 
the  seller,  it  cannot  be  enforced 
against  the  certificate  sold  as  dis- 
tinguished from  his  other  property.' 

"In  further  discussing  that  question 
it  was  said  that  'Jurisdiction  over 
the  persons  who  made  the  contract 
does  not  depend  on  their  residence, 
but  on  their  presence  within  the  State 
when  the  contract  is  made.  Juris- 
diction over  property  depends  on  its 
physical  presence  here,  or  if  it  is 
personal  property,  either  its  presence 
here  or  the  residence  of  the  owner  here 
••••  When  two  citisens  of  Connecticut 
come  into  this  3tate  and  make  a con- 
tract here,  to  be  enforced  here,  both 
they  and  their  contract  are  subject 
to  its  laws,  and  they  are  not  only 
entitled  to  the  protection  thereof, 
but  are  under  the  same  obligation  to 
obey  as  if  they  were  citizens.  Such 
a contract  is  valid  or  Invalid  as  our 
laws  declare.  When  the  law  ooimnanda 
that  if  they,  or  any  other  persons, 
whether  residents  or  not,  make  a cer- 
tain contract  here  they  must  pay  a 
certain  tax  for  the  privilege,  the 
command  is  personal,  addressed  to 
them  as  persons  then  within  the  State, 
and  is  as  binding  on  them  as  if  they 
resided  in  the  State.  Their  rights 
and  their  obligations  in  reference  to 
such  a contract  are  the  same  as  if  they 
were  citizens,  no  greater  and  no  less. 
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The  fact  that  the  contra ct,  though 
made  here,  may  relate  to  property, 
real  or  personal,  situated  elsewhere, 
has  no  bearing  upon  the  question.  By 
coming  Into  the  State  they  subjected 
themselves  to  Its  laws  and  to  its  tax- 
ing power,  so  far  as  the  making  of 
such  a contract  is  concerned.  It  is 
immaterial  whether  the  contract  is 
between  residents  or  non-residents, 
or  between  a resident  and  a non-resi- 
dent, for  if  it  is  made  within  the 
State  it  is  subject  to  taxation  by 
the  State . * 

"Manifestly  the  State  has  power  with- 
in its  territory  to  regulate  all  busi- 
ness done,  and,  as  was  said  in  Matter 
of  McPh  rson,  104  N . Y.  306 i 

"•It  has  never  been  questioned  that 
the  Legislature  can  impose  a tax  upon 
all  sales  of  property,  upon  all  in cornea, 
upon  all  acquisitions  of  property,  upon 
all  business  and  upon  all  transfers.* 

"The  requirements  of  the  statute  now 
under  consideration  have  no  bearing  or 
influence  whatever  upon  property  sold. 

It  la  addressed  to  those  furnishing 
the  places,  as  well  as  those  who  deal 
in  the  transaction  in  such,  places.  In 
other  words.  In  sales  of  property  in 
the  manner  and  at  the  places  pointed 
out  by  the  statute  it  is  required, 
where  a sale  is  mads  in  the  manner 
contemplated  by  thkt  statute,  that 
the  seller  shall  make  a memorandum  of 
such  sale,  and  place  upon  such  mem- 
orandum a twenty-five  cent  stamp.  We 
repeat,  that  transactions  of  this 
character  have  no  influence  whatever 
upon  commerce  between  different  States, 
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and , aa  vaa  in  aubatanoe  said  by  the 
Supreme  Court  of  the  United  States, 
sales  of  this  character  do  not  contem- 
plate or  have  anything  to  do  with  the 
transportation  of  property  from  one 
State  to  another,  as  in  the  drummer 
cases,  and  the  mere  feet  that  the 
parties  to  such  aale,  or  either  one 
of  them  happens  to  be  a resident  of 
another  State,  in  no  way,  legally 
or  practically,  affects  the  transaction 
and  falls  far  short  of  subjecting  such 
transaction  to  condemnation  for  the 
reason  that  it  interferes  with  inter- 
state commerce.  Our  conclusion  upon 
this  proposition  is  that  this  statute 
in  no  way  interferes  with  interstate 
commerce  and  should  not  be  held  invalid 
for  that  reason," 

We  also  find  in  New  York  ex  rel.  Hatch  v.  Reardon, 
204  U.  S.  152,  51  L.  Ed.  415,  423,  that  the  court  saldi 

■#•***  The  facts  that  the  property 
sold  is  outside  of  the  state,  and  the 
seller  and  buyer  foreigners,  are  not 
enough  to  make  a sale  commerce  with 
foreign  nations  or  among  the  several 
states,  and  that  is  all  that  there  is 
here.  ***************" 

The  Missouri  Sales  Tax  is  an  excise  tax  the  same 
as  was  the  tax  in  the  Brodnax  and  Essex  oase,  supra. 

As  to  whether  or  not  these  transactions  are  Mis- 
souri transactions  will  depend  upon  each  particular  con- 
tract. In  Republic  Steel  Corporation  v.  Atlas  Housewreok- 
lng  and  L.  Corporation,  113  S.  W.  (2d)  155,  158,  the  court 
said  i 


MIt  is  now  weli  settled,  not  only  by 
the  Federal  Courts  but  the  Supreme 
Court  of  our  State,  that  all  inter- 
state commerce  is  not  sales  of  goods; 
that  Importation  from  one  state  to 
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another  Is  the  indispensable  element 
or  test  of  interstate  commerce  and 
all  dealing  relative  to  the  goods 
which  contemplates  and  causes  such 
importation  is  a transaction  in  inter- 
state commerce*  Furst  v.  Brewster,  282 
U.  S.  493,  51  S.  Ct.  296,  75  L.  Ed.  478> 

Butler  Bros.  Shoe  Co*  v.  U*  S.  Rubber 
Co*,  8 Cir.  156  F.  lj  Yarbrough  v.  W. 

A.  Gage  & Co.,  supra." 

The  foregoing  rule  is  applicable  in  the  construc- 
tion of  the  contract,  but  when  we  come  to  considering  the 
contract  as  to  whether  or  not  it  is  a Missouri  transaction, 
we  do  not  think  the  foregoing  rule  would  be  applicable 
especially  in  oases  where  the  shipment  of  the  goods  sold 
is  Incidental  to  the  sale*  For  the  purpose  of  bearing 
out  our  theories  on  this  point  we  refer  to  the  case  of 
Wiloil  Corporation  v.  Pennsylvania,  297  U.  S.  168,  79 
L.  Ed.  839*  In  the  Wiloil  Corporation  case,  supra,  a 
tax  of  three  cents  a gallon  was  imposed  on  liquid  fuels 
sold  and  delivered  by  distributors  In  Pennsylvania* 

The  Wiloil  Corporation,  through  its  agent  in  that  state, 
ordered  thirteen  tank  cars  of  oil  to  be  delivered  to 
its  purchaser  in  that  state.  The  oil  was  ordered  from 
Delaware  and  shipped  to  the  purchasers  in  Pennsylvania* 

The  oil  was  billed  to  the  Wiloil  Corporation  and  the 
purchaser  of  the  oil  from  the  Wiloil  Corporation,  both 
in  Pennsylvania*  In  this  case  it  did  not  appear  that 
the  Wiloil  Corporation  people  had  any  product  on  hand 
or  that  there  was  any  such  product  in  existence*  The 
purchaser  did  not  make  any  selection  of  the  goods  nor 
was  there  any  contract  between  the  purchaser  and  the 
Wiloil  Corporation  from  what  place  the  oils  were  to 
be  shipped,  and  at  1*  o*  840  the  court,  in  speaking  of 
these  transactions,  said: 

Upon  these  considerations, 
the  state  supreme  oourt  held  that 
the  liquid  fuels  in  question  were  by 
appellant  'sold  and  delivered*  to 
purchasers  in  Pennsylvania*  *•***" 
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"These  contracts  did  not  require  or 
neoessarlly  Involve  transporation 
across  the  state  boundary.  The 
precise  question  Is  whether  the  mere 
fact  that  appellant  caused  the  fuels 
to  be  shipped  from  Delaware  for  de- 
livery In  tank  oars — deemed  original 
packages  (Askren  v.  Continental  Oil 
Co.  252  U.  S.  444,  449,  64  L.  ed.  654, 

659,  40  S.  Ct.  366)—  on  purchasers* 
sidings  as  agreed  makes  imposition 
of  the  tax  repugnant  to  the  commerce 
clause.  There  Is  nothing  to  Indicate 
legislative  purpose  to  discriminate 
against  liquid  fuels  brought  Into 
Pennsylvania  to  be  delivered  In  ful- 
fillment of  sales  contracts  or  there 
to  be  used  or  sold.  The  commerce 
olause  does  not  prevent  taxation  of 
goods  by  the  State  In  which  they  are  found 
merely  because  brought  from  another  State, 
for  that  would  unduly  trammel  state  power 
of  taxation  and  produce  gross  inequality 
and  injustice.  *•»*#****#**" 

On  page  841  of  the  same  case  the  court  saldt 

n*  « * « e Admittedly  the  sales  con- 
tracts were  made  in  Pennsylvania. 
Deliveries  to  purchasers  at  destination 
were  made  In  accordance  with  the  terms 
of  the  sales.  As  interstate  trans- 
portation was  not  required  or  contem- 
plated, it  may  be  deemed  as  merely  in- 
cidental. *******•»■»**■**" 


• CONCLUSION 

Referring  back  to  your  request  the  first  question 
is  as  follows t 

"TCe  rule  that  where  cement  is  sold 
to  a building  contractor  or  user  In 
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Missouri  by  a Missouri  dealer  or 
material  supply  house  or  by  a sales- 
man, person  or  agent  for  a Missouri 
dealer,  either  directly  or  indirect- 
ly, the  Missouri  Seles  Tex  should  be 
collected  on  the  gross  receipts  of 
the  sale.  Irrespective  of  the  method 
of  shipment  or  delivery  to  the  purchaser. 
Ordinarily,  as  you  no  doubt  know,  cement 
is  sold  for  highway  and  public  constuo- 
tion  by  salesmen  who  act  both  as  agents 
for  the  cement  companies  and  for  the 
Missouri  cement  dealers.  When  they 
receive  an  order  for  cement  for  a pro- 
ject within  the  corporate  limits  of  a 
city,  the  salesman  who  receives  the  order 
transmits  it  to  his  company  and  the 
local  dealer  is  notified  that  the 
order  has  been  received,  and  the  cement 
in  most  instances  is  shipped  consigned 
to  the  contractor  but  in  the  name  of 
the  looal  material  dealer.  The  local 
material  dealer  bills  the  contractor 
and  collects  from  him.  Oftentimes  the 
cement  originates  outside  the  State  of 
Missouri  and  is  shipped  from  the  plant 
located  outside  the  State  of  Missouri 
to  the  contractor.  We  hold  in  these 
oases  that  the  sale  is  taxable  regard- 
less of  the  origin  of  the  cement.  This 
is  on  the  theory  that  the  sale  is  consum- 
mated by  the  local  material  dealer  and 
that  the  movement  of  the  cement  in  inter- 
state commerce  is  incidental  and  not 
essential  to  the  sales  agreement.  Is 
this  a correct  interpretation  of  the  law?" 

In  anew  r to  this  question  will  say  that  under  the 
foregoing  authorities  and  under  the  faots  submitted  on  this 
question  we  think  that  this  is  a Missouri  transaction  and  is 
subject  to  the  Missouri  Sales  Tax  Aot  and  that  you  are  cor- 
rect in  your  interpretation  of  the  law. 
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Referring  to  the  second  question  which  is  as  fol- 
lows t 


"Under  the  following  set  of  circumstances 
we  have  ruled  the  sale  to  be  made  in 
interstate  commerce  and  not  subject  to 
tax.  On  highway  and  public  work  pro- 
jects outside  the  corporate  limits  of 
cities  or  towns,  cement  is  sold  by  the 
cement  companies  direct  to  the  contractor 
and  there  is  no  billing  or  other  type  of 
contact  with  the  local  material  dealer 
in  the  area  where  the  project  is  being 
constructed.  We  have  ruled,  therefore, 
that  where  cerent  is  sold  to  a contractor 
or  user  and  where  the  order  in  writing 
specifies  a specific  brand  of  oement  to 
be  shipped  directly  to  the  purchaser  from 
a specified  cement  plant  located  outside 
the  State  of  Missouri,  and  where  no  Mis- 
souri cement  dealer  or  his  agent  gets  a 
commission  or  profit  on  the  sale,  and 
where  the  cement  is  billed  directly  to 
the  purchaser  and  paid  by  him  direotly 
to  the  cement  manufacturer,  that  this 
sale  is  not  subject  to  the  Missouri 
Sales  Tax.  This  is  on  the  theory  that 
the  shipment  in  Interstate  commerce  is 
essential  to  the  sales  agreement  and 
therefore  the  tax  tinder  the  Missouri 
Sale 8 Tax  Act  cannot  apply.  Is  this  a 
correct  interpretation  of  the  law?" 

In  answer  to  this  inquiry  will  say  that  if  this 
oontr  ct  is  finally  accepted  in  another  state  and  the 
goods  are  shipped  in  pursuance  to  the  order,  it  is  an 
Interstate  transaction  and  that  you  are  correct  in  your 
interpretation  of  the  law  as  it  applies  to  such  trans- 
actions. 


Referring  to  your  third  proposition  which  is  as 
follow si 
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nY/e  have  further  ruled  that  where 
the  order  placed  with  the  cement 
manufacturer  does  not  specify  that 
the  cement  is  to  be  shipped  directly 
from  a specified  plant  located  out- 
side the  State  and  the  Cement  Company 
is  free  to  fill  the  order  from  a sup- 
ply either  within  or  without  the  State, 
that  such  sales  are  subject  to  the  Mis- 
souri Sales  Tax  regardless  of  the  faot 
that  the  cement  ml0ht  move  in  interstate 
commerce  from  its  point  of  origin  to 
the  contractor  or  consumer.  Is  tb’s  a 
correct  interpretation  of  the  law?" 

fie  think  this  answer  will  depend  on  the  question 
of  where  the  contract  is  completed.  Under  the  ruling  in 
the  Viiloll  Corporation  case,  supra,  we  do  not  think  that 
the  fact  that  the  product  is  shipped  from  without  the 
state  would  be  controlling. 

fie  are  further  fortified  in  our  views  on  this 
question  by  the  ruling  in  the  case  of  State  v.  Brodnax 
and  Essex,  supra.  So  if  the  contract  is  a Missouri  con- 
tract, you  are  correct  in  your  interpretation  of  the  third 
question  which  you  have  submitted. 

Respectfully  submitted 


TYKE  W.  BUKTON 

Assistant  Attorney  General 


APPROVED: 


37  mow 

(Acting)  Attorney  General 
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JUSTICES  OF  THE  PEACE: 
SALARIES  AND  FEES: 


A justice  of  the  peace  who  is  paid  a 
salary  cannot  retain  the  fees  which 
come  into  his  court. 


June  12 , 1939 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir* 

This  is  in  answer  to  your  request  wherein  you 
request  an  opinion  from  this  department  on  the  question 
of  whether  or  not  justices  of  the  peace  in  certain  cities 
and  townships  who  receive  a salary  may  also  retain  the 
fees  which  are  paid  into  their  courts. 

The  request  indicates  that  the  justices  particular- 
ly referred  to  are  those  of  Jackson  County  which  come 
under  special  statutes. 

As  a general  proposition  of  law  any  public  official 
must  point  to  the  statute  which  authorises  him  to  receive 
a certain  salary  or  to  retain  a said  fee.  Seotion  2136 
R.  S.  Missouri  1929,  provides  as  follows: 

"Each  municipal  township,  except  as 
otherwise  provided  by  law,  shall  be 
entitled  to  two  justices  of  the 
peace,  to  be  elected  and  commission- 
ed in  the  manner  hereinafter  pro- 
vided; but  in  case  there  shall  be 
in  any  such  township  an  incorporated 
town  or  city  having  a population  of 
over  two  thousand  Inhabitants,  and 
less  than  one  hundred  thousand  inhabit- 
ants, said  town  or  city  shall  be  en- 
titled to  one  additional  justice  of 
the  peace,  who  shall  be  a resident 
of  such  town  or  city;  and  in  all 
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muni ol pel  townships  that  now  oontaln 
or  may  hereafter  oontaln  a city  of 
one  hundred  thousand  lnhabltants# 
and  less  than  three  hundred  thousand 
Inhabitants , the  county  court  of  the 
county  In  which  said  city  la  located 
shall , on  or  before  the  first  day  of 
March,  1890,  divide  the  said  township 
into  districts,  not  to  exceed  eight, 
as  nearly  equal  In  population  as  may 
be  possible;  and  at  the  general  elec- 
tion In  1890,  and  every  four  years 
thereafter,  there  shall  be  elected  In 
each  of  said  districts,  by  the  quali- 
fied voters  thereof,  one  Justice  of 
the  peace,  who  shall  possess  the 
qualifications  required  by  law  for 
other  justices  of  the  peace,  shall 
take  the  same  oath,  possess  the  same 
jurisdiction,  and  shall  hold  his  office 
for  four  years  and  until  his  successor 
is  elected  and  qualified,  and  who  shall 
be  a resident  of  and  keep  and  maintain 
his  office  in  the  district  for  which  he 
Is  elected.  The  persons  now  holding 
the  offices  of  Justices  of  the  peace 
In  townships  affected  by  this  article 
shall  continue  to  perform  the  duties 
of  their  respective  offices  until  the 
general  election  of  1890,  at  which 
time  one  justice  of  the  peace  for  each 
district,  as  herein  provided,  shall  be 
elected,  after  which  time  there  shall 
be  no  other  justices  of  the  peace  in 
townships  affected  by  this  article, 
except  as  herein  provided  for." 

Section  2136-a,  Laws  of  Missouri,  1955,  page  210, 
provides  as  follows: 

"in  all  municipal  townships  which 
have  bean  divided,  or  may  hereafter 
be  divided,  into  justice  of  the  peace 
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districts  and  in  which  the  boundary 
of  the  municipal  township  is  or  may 
be  extended  beyond  tne  boundaries 
of  said  Justice  of  the  peace  dis- 
tricts, the  county  court  of  the  county 
in  which  said  township  is  or  may  be 
located  is  authorised  and  empowered 
to  appoint  and  commission  not  to  exceed 
two  additional  Justices  of  the  peace 
for  such  township  when,  in  the  opinion 
of  said  county  court,  there  is  need  for 
such  Justices  of  the  peace,  who  may  main- 
tain their  offices  at  any  convenient 
place  in  said  township  and  who  shall 
take  the  same  oath  and  have  the  same 
duties,  qualification  and  Jurisdiction 
as  other  Justioes  of  the  peace  of  such 
township.  The  justices  of  the  peace 
first  appointed  under  this  section  of 
the  statute  shall  hold  office  till  the 
general  election  day  in  1938,  and  all 
other  Justices  of  the  peace  thereafter 
appointed  hereunder  shall  hold  office 
for  a term  of  four  years*  Provided 
that  said  office  shall  terminate  at 
any  time  the  aforesaid  Justice  of  the 
peace  districts  are  extended  so  as 
to  include  all  of  the  territory  of  such 
township,  Eaoh  justice  of  the  pecce 
appointed  under  this  act  shall  have 
authority  to  appoint  a constable  who 
may  appoint  not  to  exceed  three 
deputies,  which  constable  and  deputies 
shall  hold  office  at  the  pleasure  of 
the  appointing  justice  of  the  peace, 
and  shall  take  the  same  oath  and  possess 
the  same  qualification,  and  have  the 
same  duties  and  authority  and  give  the 
same  bond  as  other  constables  and 
deputies  in  said  township.  Said  Justices 
of  the  peace  and  constables  shall,  in 
lieu  of  salary,  be  allowed  the  same  fees 
for  services  as  is  provided  for  justices 
of  the  peace  and  constables  in  Section 
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11777  and  11779  respectively  of  Article 
2,  Chapter  84,  Revised  Statutes  of  Mis- 
souri, 1929.  All  acts  or  parts  of  acts 
in  conflict  herewith,  to  the  extent  of 
such  conflict,  are  hereby  repealed." 

It  will  be  noted  from  this  section  that  the  Justices 
of  the  peace  who  may  be  appointed  by  the  provisions  there- 
of are  authorised  to  receive  and  retain  the  fees  which  are 
provided  by  Sections  11777  and  11779  of  the  Revised  Statutes 
of  Missouri,  1929,  but  these  fees  are  retained  in  lieu 
of  the  salary  that  other  justices  of  the  township  may  be 
permitted  to  retain. 

• 

Under  Article  IX  of  Chapter  10,  Revised  Statutes 
of  Missouri,  1929,  and  as  amended  in  Laws  of  Missouri, 

1937  at  page  212,  justices  of  the  peace  in  townships 
from  two  hundred  to  four  hundred  thousand  inhabitants 
were  allowed  a salary  of  Thirty- six  hundred  dollars 
($3600. 00)  per  annum.  Under  Laws  of  Missouri,  1933  at 
page  210,  Justices  of  the  peace  in  that  class  are  required 
to  report  the  fees  and  posts  by  Section  2379,  which  is  as 
follows: 


"All  fees  and  costs  collected  in  said 
courts  not  paid  to  or  collected  by  the 
constables  or  their  deputies,  shall  be 
paid  to  and  received  by  said  clerks, 
and  in  no  instance  paid  to  or  received 
by  said  Justices;  said  clerks  shall  pay 
over  all  said  fees  collected  for  ser- 
vices of  the  justice  to  the  treasurer 
of  said  county  every  thirty  days, 
accompanied  by  a statement  thereof, 
sworn  to  by  them,  and  all  other  oosts 
collected  by  said  clerks  shall  be  paid 
by  them  every  thirty  days,  accompanied 
by  a like  sworn  statement,  to  the 
constables  of  the  respective  districts, 
who  shall  be  responsible  for  the  same, 
and  pay  over  the  same  to  the  parties 
entitled  thereto,  as  now  required  by  law 
in  case  of  costs  collected  by  or  paid  to 
said  constables." 
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Aa  we  understand  this  la  the  class  within  the 
justice  of  the  peace  In  Jackaon  County  come. 

conclusion. 


From  the  foregoing  It  la  the  opinion  of  this  depart- 
ment that  the  justice  of  the  peace.  In  case  he  Is  receiv- 
ing his  compensation  on  a salary  basis,  may  only  receive 
the  salary  and  la  not  authorised  to  retain  the  fees  which 
may  come  into  that  court. 


Respectfully  submitted 


TYRi,  W.  BURTON 

Assistant  Attorney  General 


APPFOVKDt 


J.'  g.TATEOT 

(Acting)  Attorney  General 
TWBiDA 


PUBLIC  ADMINISTRATOR:  He  nay  apply  for  appointment  as 

administrator  when  a resident 
of  this  state  has  disappeered 
for  a period  of  over  seven  years 

: \ 


June  13,  1939 


Honorable  Randall  Smart 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Hr,  Smarts 

We  are  in  receipt  of  your  letter  of  June  5,  1939, 
requesting  an  opinion  from  thiB  department,  which  reads 
as  follows i 


"I  would  appreciate  an  opinion  from 
you  unuer  the  following  set  of  given 
facts: 


The  Public  Administrator  of  nuohanan 
County,  Missouri,  is  interested  in 
filing  application  for  letters  of  ad* 
ministration  in  a matter  involving  a 
few  thousand -dollars  deposited  in  a 
local  bank  by  one  John  Doe,  a resident 
of  Missouri,  at  the  time  of  deposit 
on  March,  1929.  The  administrator 
has  been  informed  by  the  bank  that 
said  account  lias  become  inactive  and 
unclaimed  for  a period  of  more  than 
five  years  and  has  so  published  same 
under  Section  53b9,  Revised  Statutes, 
1929.* 

Said  administrator  has  reason  to  be- 
lieve after  diligent  search  and  inves- 
tigation that  said  depositor  or  suppos- 
ed decedent  is  dead  and  desires  to  ad- 
ministrate the  estate  under  the  provi- 
sions of  Section  265,  Revised  Statutes, 
1929,  and  other  sections  of  the  adminis- 
tration laws  to  a full  and  final  deter- 
mination and  disposition  of  the  esttte. 


I 8 the  Puulic  Administrator  a proper 
party  to  administer  the  estate  under 
these  facts  in  the  absence  of  an  ap- 
plication filed  by  any  known  heirs  in 


i 
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said  oounty  or  state  subject  to  the 
provisions,  of  course,  under  Section 
269,  Revised  Statutes,  1929? 

I would  appreciate  your  opinion  in 
this  natter  at  your  earliest  conve- 
nience. " 


Seotlon  299,  Ri  S.  ho.  1929,  partially  reads  as 
follows  * 


MIt  shall  be  the  duty  of  the  public 
administrator  to  cake  into  his  charge 
and  oustody  the  estates  of  all  deceas- 
ed persons,  and  the  person  and  estates 
of  all  minors,  and  the  estates  or  per- 
son and  estate  of  all  Insane  persons 
in  Ms  county.  In  the  following  cases 

* * *t 

When  money,  property,  papers  or  other 
estate  are  left  in  a situation  expos- 
ed to  loss  or  damage,  and  no  other  per- 
son administers  on  the  same 

Where  from,  any  other  good  cause,  said 
court  shall  order  him  to  take  posses- 
sion of  any  estate  to  prevent  its  be- 
ing injured,  wasted,  purloined  or  lost." 


In  the  fourth  and  ninth  divisions  of  Seotlon  299,  supra, 
it  will  be  noticed  that  both  divisions  are  practically  the 
same  in  that  it  is  to  prevent  the  loss  or  damage  to  any  extent. 
TMs  seotlon  also  makes  it  the  duty  of  the  public  administrator 
to  take  into  his  charge  and  custody  where  the  estate  mety  be 
damaged  by  reason  of  no  person  applying  for  administration. 

In  the  statement  of  facts  set  out  under  your  request,  I 
am  assuming  that  no  legal  administrator  has  been  appointed,  nor 
has  any  beneficiary  or  legatee  under  the  estate  made  application 
to  the  probate  court  for  appointment  as  administrator  or  adminis- 
tratrix. 
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Section  265,  R.  S.  ho.  1929,  reads  as  follows: 


"Vihenever  application  shall  be  made  to 
any  probate  oourt,  or  judge  thereof  In 
vacation,  for  letters  of  administration 
upon  the  estate  of  any  person  supposed 
to  be  dead,  because  of  the  absence  of 
such  person  for  seven  oonseoutlve  years 
from  the  place  of  his  last  known  domi- 
cile within  this  state,  or  because,  hav- 
ing been  a resident  of  this  state,  such 
person  has  heretofore  gone  from  and  has 
not  returned  to  this  state  for  seven 
consecutive  years,  or,  because  having 
been  such  resident  of  tills  state,  such 
person  shall  hereafter  go  from  and  shall 
not  return  to  this  state  for  seven  con- 
secutive years,  or,  because  being  a 
resident  of  tills  state,  such  person 
shall  have  so  concealed  or  conducted 
himself  within  this  state  that  he  shall 
not  have  been  heard  of  for  seven  conseou- 
tlve  years  by  the  judge  of  the  probate 
court  having  Jurisdiction  of  Ills  estate, 
or  by  the  persons  Interested  therein, 
then  said  probate  court,  or  the  judge 
thereof  in  vacation,  if  satisfied  that 
the  applicant  would  be  entitled  to  such 
letters  If  the  supposed  deoi  dent  were 
in  fact  dead,  shall  cause  a notice  to 
such  supposed  deceased  person  to  be 
published  in  a newspaper,  published 
In  the  county,  once  a week  for  four  con- 
secutive weeks,  setting  forth  the  fact 
that  such  application  has  been  made,  to- 
gether with  notice  that  on  a day  certain, 
which  shall  be  at  least  two  weeks  after 
the  last  publication  of  such  notice,  the 
court  will  hear  evidence  concerning  the 
alleged  absence  of  the  supposed  decedent, 
and  the  circumstances  and  duration  there- 
of. The  persons  applying  for  such  letters 
of  administration  shall  file  a petition, 
verified  by  affidavit,  stating  the  faots 
upon  which  such  application  is  based  and 
the  place  where  such  supposed  deceased 
person  resided  when  last  heard  from  by 
him— by  any  person  within  his  knowledge." 
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Under  the  above  section  it  will  be  noticed  that  In 
order  that  the  presumption  of  death  be  presumed  after  a 
seven  year's  absence,  the  person  whose  estate  must  be  ad- 
ministered must  have  had  his  last  known  domicile  within 
this  state  or  have  been  a resident  and  left  and  not  returned 
to  this  state*  In  other  words,  this  section  does  not  apply 
to  non-residents  who  have  not  been  residents  of  this  state* 

Section  26(5,  R.  S.  Ho*  1929,  reads  as  follows x 


MAt  the  hearing  the  court  shall  re- 
ceive such  legal  evidence  as  shall  be 
offered,  for  the  purpose  of  ascertain- 
ing whether  the  presumption  of  death 
is  established;  and  no  person  shall 
be  disqualified  to  testify  by  reason 
of  his  or  her  relationship  as  husband 
or  wife  to  the  supposed  deceased,  or 
by  reason  of  his  or  her  interest  in 
the  estate  of  the  person  supposed  to 
be  dead* " 


Tills  section  merely  sets  out  the  qualification  of 
witnesses  who  appear  before  the  probate  court* 

Section  267,  R*  S.  Mo.  1929,  reads  as  follows : 


"If  satisfied,  upon  such  hearing,  that 
the  legal  presumption  of  death  is  es- 
tablished, the  court  shall  so  declare 
and  it  shall  forthwith  cause  notice 
thereof  to  be  published  once  a week  for 
four  consecutive  weeks,  in  a newspaper 
published  In  the  county,  and  also,  if 
the  court  shall  find  that  such  supposed 
decedent  resided  in  or  was  possessed  of 
property  looated  In  any  county  in  this 
or  any  other  state  at  a time  subsequent 
to  Ills  residence  in  the  county  in  which 
applications  are  made,  the  notice  of 
such  publication  shall  be  published  in 
like  manner  in  such  other  county*  Suoh 
notice  shall  require  the  supposed  de- 
cedent, if  alive,  or  any  other  person 
for  him,  to  produce  to  the  court,  with- 
in twelve  weeks  from  the  date  of  the 
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last  publication  thereof,  satisfac- 
tory evidence  of  the  fact  that  he  is 
still  living*  Provided,  that  where 
publication  is  made  in  a dally  news- 
paper, publication  for  eaoh  week  after 
the  first  shall  fall  on  the  correspond- 
ing day  of  the  week  as  did  the  first 
publication, N 


This  section  merely  sets  out  the  procedure  of  publica- 
tion before  the  letters  of  administration  are  issued  to  the 
public  administrator. 

Section  268,  R.  S,  Uo,  1929,  reads  as  follows: 

"If,  within  such  period  of  twelve 
weeks,  evidence  sliall  not  be  offered 
satisfactory  to  the  probate  oourt 
that  said  supposed  decedent  is  in 
faot  still  living,  then  it  shall  be 
the  duty  of  the  oourt  to  issue  let- 
ters of  administration  to  the  party 
entitled  thereto)  and  said  letters, 
until  revoked,  and  all  acts  done  in 
pursuance  thereof  and  in  reliance 
thereupon,  shall  be  as  valid  as  if 
the  supposed  decedent  were  in  fact 
dead, n 


This  section  merely  Bets  out  that  the  decedent  may, 
if  still  living,  within  a period  of  twelve  weeks,  appear 
and  ask  that  letters  of  administration  be  revoked,  but 
previous  acts  of  the  publlo  administrator  are  valid. 

Section  269,  R.  S.  Mo,  1929,  reads  as  follows: 


"The  probate  court  may  revoke  said 
letters  of  administration  at  any 
time,  upon  satisfactory  proof  that 
the  supposed  decedent  is  in  faot 
alive.  After  such  revocation  all 
the  powers  of  the  administrator 
shall  cease,  but  all  receipts  and 
disbursements  of  assets,  and  other 
acts  previously  done  by  him,  shall 
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remain  as  valid  as  If  said  letters 
were  unrevoked;  and  the  administra- 
tor shall  thereupon  make  a settlement 
of  his  administration  to  the  date  of 
revocation,  and  shall  transfer  all 
assets  remaining  In  his  hands  to  said 
supposed  decedent,  or  to  his  duly  au- 
thorized agent  or  attorney:  Provided, 
nothing  In  sections  265  and  27l2,  inolu- 
sive,  contained  shall  validate  the 
title  of  any  person  to  any  money  or 
property  received  as  widow,  next  of 
kin  or  heir  of  such  supposed  decedent, 
but  the  sene  may  be  recovered  from 
such  parties  in  all  Buses  in  which 
such  recovery  could  be  had  if  said 
sections  had  not  been  passed, " 


This  section  is  an  additional  section  to  Section  268 
as  to  the  validity  of  acts  of  the  public  administrator, 

i 

Section  270,  R.  S.  Mo,  1929,  reads  as  follows: 


"Before  any  distribution  of  the  pro- 
ceeds of  the  estate  of  such  supposed 
decedent  shall  be  made,  the  persons 
entitled  to  receive  the  same,  respec- 
tively, shall  enter  into  a bond  to  the 
state  of  Missouri,  with  sufficient 
security,  to  be  approved  by  the  pro- 
bate court  having  jurisdiction  of  said 
estate,  in  such  sum  and  in  such  form 
as  the  court  shall  direct,  conditioned 
that  if  said  supposed  decedent  shall 
in  fact  be  alive  at  the  time  of  such 
distribution,  then  the  distributees 
shall  refund  the  amount  received  by 
them  on  demand,  with  interest  thereon 
from  the  date  of  such  demand;  but  if 
any  person  entitled  to  receive  such 
distribution  shall  be  unable  to  give 
the  security  aforesaid,  then  the  money 
which  he  would  be  entitled  to  receive 
shall  be  paid  over  to  the  county  trea- 
surer, and  by  him  loaned  at  the  high- 
est rate  of  interest  obtainable,  on 
security  approved  by  said  probate  court. 


Hon.  Randall  Smart 


■7 


June  13,  1939 


which  interest  shall  be  paid  annual- 
ly to  the  person  entitled  thereto, 
and  such  money  shall  remain  so  at  in- 
terest until  the  security  aforesaid 
is  given,  or  the  court,  upon  applica- 
tion, shall  order  it  to  be  paid  to  the 
person  or  persons  entitled  to  receive 
the  same. n 


This  section  provides  for  the  procedure  of  the  distri- 
bution of  the  assets  of  the  estate  in  cases  where  the  estate 
1 8 administered  on  the  seven  years  absence  of  presumption  of 
death. 


Section  271,  R.  S.  ho.  1929,  reads  as  follows: 


"After  the  revocation  of  such  letters 
of  aoministratlon  as  aforesaid,  the 
person  erroneously  supposed  to  be  dead 
may,  upon  suggestion  of  said  fact,  filed 
of  record,  be  substituted  in  all  actions 
brought  by  the  administrator  of  his  es- 
tate, whether  prosecuted  to  judgment  or 
otherwise.  lie  may  in  all  actions  pre- 
viously brought  against  his  administrator, 
be  substituted  as  defendant,  on  proper 
suggestion,  filed  by  himself  or  by  the 
plaintiff  therein,  but  he  shall  not  be 
oompelled  to  go  to  trial  in  less  than 
tliree  months  from  the  time  of  the  filing 
of  such  suggestion.  Judgments  recovered 
against  the  administrator  before  the 
revocation  of  his  letters,  as  aforesaid, 
may  be  opened, upon  application  by  the 
supposed  decedent,  if  made  by  affidavit, 
denying  specifically,  on  the  knowledge  of 
the  affiant,  the  cause  of  action,  or  spe- 
cifically alleging  the  existence  of  facts 
which  would  be  a valid  defense;  but  if, 
within  said  three  months,  such  application 
shall  not  be  made,  or,  being  made,  the 
facts  exhibited  shall  be  adjudged  an  insuf- 
ficient defense,  the  jud&nent  shall  be  con- 
clusive to  all  Intents,  saving  the  defen- 
dant's right  to -have  the  same  reviewed,  as 
in  other  cases,  by  appeal  or  by  writ  of 
error,  as  now  provided  by  law.  After  the 


r 
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substitution  of  the  supposed  decedent 
as  defendant  in  any  judgment,  as  afore- 
said, such  judgment  shall  become  a lien 
on  his  real  estate  situate  in  the  county 
for  which  the  court  is  held,  and  shall 
have  the  sane  force  and  effect  as  if  said 
action  had  been  originally  instituted 
against  said  supposed  decedent, n 


This  section  describes  the  procedure  in  whioh  the 
presumed  decedent  may  take  over  all  claims  or  actions  brought 
by  or  against  the  public  administrator. 

Section  272,  R.  S.  Mo,  1929,  reads  as  follows i 


n,i!he  costs  attending  the  issue  of  letters 
of  administration,  or  their  revocation, 
shall  be  paid  out  of  the  estate  of  the 
supposed  decedent)  and  all  oo3ts  arising 
upon  an  application  for  letters  which  are 
refused  shall  be  paid  by  the  applicant,” 


This  section  only  holds  that  the  cost  of  the  letters 
of  administration  by  a public  administrator  are  valid  even 
after  the  person  supposed  dead  is  substituted  for  the  public 
administrator. 

All  of  the  above  sections  must  be  strictly  construed, 
and  it  was  so  held  in  the  oase  of  Vaughn  v«  Cadwell,  279  S,  W 
170,  paragraphs  1 and  2,  whioh  reads  as  follows: 


"Learned  counsel  for  respondent  argues 
here  that  the  estate  was  properly  taken 
from  plaintiff,  and  that  the  bonding 
company  should  be  held,  rather  than  the 
respondent,  and  insists  that  the  bond 
shows  that  its  purpose  is  to  hold  the 
administrator  and  his  bondsmen  harmless, 
and  that  the  order  of  the  probate  court 
is  final  and  conclusive  and  cannot  be 
attacked  in  this  manner.  We  do  not  agree 
with  these  suggestions  of  defendants 
counsel.  It  was  only  by  reason  of  sta- 
tutory enactment  that  administration 
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could  be  had  upon  plaintiff's  estate 
due  to  the  presumption  of  death  after 
an  absence  of  seven  years,  and  the 
statute  must  be  strictly  complied  with. 
In  the  first  place,  the  probate  court 
had  no  authority  or  power  to  aooept 
any  other  than  the  statutory  bond  re- 
quired in  such  cases.  Leahy  v.  Mer- 
cantile Trust  Go.,  296  Mo.  561,  247 
£.  W.  396.  The  defendant  administra- 
tor, saw  fit  to  take  a bond  indemnify- 
ing him,  instead  of  a refunding  bond, 
as  the  probate  court  ordered  to  be 
taken.  The  statute  gave  the  probate 
oourt  the  power  to  fix  the  fom  and 
the  sum  of  the  bond,  but  did  not  con- 
fer upon  it  the  authority  to  designate 
such  a bond  as  was  given  in  the  Instant 
case.  The  construction  of  a very  simi- 
lar statute  was  before  the  court  in  the 
case  of  Husser  v.  Oliver,  21  Pa.  362, 
loo.  cit.  367.  The  court  there  said: 

*The  object  of  the  statute  in  requir- 
ing refunding  bonds  was  to  protect 
claims  that  might  arise  through  mis- 
taken or  fraudulent  settlements,  as 
well  as  suoh  that  had  not  yet  come  to 
light.  The  only  sale  line  of  conduct 
for  executors  or  administrators  to 
follow  is  to  obey  all  the  requisitions 
of  the  law.  Governed  by  its  directions, 
they  will  be  protected  by  Its  shield. 
Disobeying  its  mandates,  they  must  suf- 
fer its  penalties. " 

The  defendant  in  the  Instant  case,  no 
doubt,  was  careful  to  see  that  the  bond 
was  given  to  indemnify  him.  He  was  ex- 
tremely anxious  to  protect  himself,  and 
therefore  he  should  not  complain  if  he 
is  held  liable.  No  doubt,  if  he  had 
taken  the  bond  required  by  the  statute 
and  by  order  of  the  probate  oourt,  he 
could  not  be  held  liable.  Hut  we  have 
no  suoh  case  before  us,  and  therefore 
it  is  unnecessary  to  determine  that 
question  here.  See  Sohaeff er' s Appeal, 
119  Pa.  640,  13  A.  507.  We  think,  on 
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acoount  of  defendant' s failure  to  take 
bond  according  to  the  statute,  he  Is 
personally  liable.  24  C.  J.  481. 

The  judgment  of  the  clroult  court  Is 
accordingly  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judg- 
ment for  plaintiff  and  against  defen- 
dant for  the  amount  claimed  in  the 
petition.  R 


It  was  also  held  that  the  above  sections  must  be 
strictly  construed  in  the  case  of  Flynn  v.  Stoutlmore, 
226  S.  W.  591,  paragraph  2,  where  the  court  saldi 


"The  action  of  defendant  in  applying 
for  an  order  of  distribution  of  the 
estate  of  kary  L.  excluding  this  plain- 
tiff, and  the  action  of  the  court  in 
granting  It.  were  without  authority. 

If  this  plaintiff  had  been  absent  sev- 
en years,  without  being  heard  from  and 
without  knowledge  of  where  she  was,  pro- 
ceedings should  have  been  taken  under 
seotlons  271-278,  H.  S.  1909,  where  it 
is  provided  that  administration  may  be 
had  on  such  person*  s estate,  provided 
that  no  satisfactory  evidence  is  given 
within  12  weeks  that  the  supposed  de- 
cedent is  still  llvingi  it  being  fur- 
ther provided  that  if  no  such  evidence 
is  brought  forward,  and  letters  are 
granted,  distribution  may  be  had  of 
such  supposed  decedent's  estate,  upon 
a sufficient  bond  being  given  by 
those  claiming  to  be  entitled  to  the 
estate  to  refund  the  sums  distributed, 
if  the  supposed  decedent  should  be 
alive.  These  provisions  of  the  law 
were  wholly  ignored,  and  that  portion 
of  the  estate  of  kary  E.  belonging  to 
this  plaintiff  as  one  of  her  heirs  was 
unlawfully  appropriated  to  the  two 
other  heirs  by  the  action  of  this 
defendant. N 
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All  of  the  above  sections,  of  course,  are  to  be 
governed  by  the  Escheats  ha*  as  set  out  in  Section  620, 
R.  S.  Ho.  1929. 


CONCLUSION 


In  vie*  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  public  administrator  is  a proper 
party  and  may  administer  the  estate  of  a person  who  was  a 
resident  of  this  state  and  has  since  disappeared,  leaving 
money  on  deposit  in  a bank  in  this  state,  for  a period  of 
at  least  seven  years  from  the  time  of  the  deposit. 

It  is  further  the  opinion  of  this  department  that 
before  the  public  administrator  can  be  appointed,  upon  his 
application  to  the  probate  court,  conclusive  evidence  must 
be  presented  showing  that  the  decedent  was  a resident  of  this 
state  and  that  competent  heirs  are  unknown,  who  reside  in 
this  state,  who  have  failed  to  present  application  to  the 
probate  court  for  appointment  as  administrator  or  administra- 
trix of  the  estate. 


Respectfully  submitted. 


TC.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


J.  3:.  -AVWk 

(acting)  Attorney  General 
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x«»ukajmo£;i  ^ S .ate  Bill  No.  286,  known  a3  the  Fraternal  Ins- 

FRATERNAL  INSURANCE;  urance  Act,  exempts  voluntary  unincorporated  associa- 
tions issuing  insurance  contracts  suen  as  the 
Brotherhood  of  Locomotive  Engineers  ana  the  Brother- 
hood of  Locomotive  Firemen  and  Enginemen  from  the 
provisions  of  the  fraternal  laws,  however,  the 
women's  auxiliaries  of  such  brotherhoods  must  com- 
ply with  the  fraternal  laws  of  Missouri,  unless  the 
insurance  contracts  involved  are  benefits  provided 
exclusively  through  local  or  subordinate  lodges. 

Such  brotherhoods  are  suable  entities  in  courts 
of  this  state  when  Insurance  contracts  are  Involved. 

June  23,  1930 


Honorable  Francis  Smith 
Missouri  Senate 
Jefferson  ^ity,  Missouri 


Dear  Senator  Smith: 


Y.e  have  received  you r request  of  June  20th, 
1939,  in  which  you  inquire  as  to  what  effect,  if  any. 
Senate  Bill  ^o*  286,  known  as  the  Fraternal  Insurance 
Act,  has  on  certain  organisations  such  as  the.  Brother- 
hood of  Locomotive  Engineers  and  the  Brotherhood  of 
Locomotive  Firemen  and  Englnemen.  Attached  to  your 
request  is  a memorandum  asking  specific  questions  in 
connection  with  the  effect  of  the  Act,  which  memoran- 
dum reads  as  follows: 


"?;e  are  a Voluntary  Unincorporated  Associ- 
ation, chartered  in  the  State  of  Ohio* 

Our  Insurance  Department  is  not  a sepa- 
rate organisation  but  is  s part  of  our 
labor  union,  and  we  admit  to  membership 
only  persons  engaged  in  one  or  more 
crafts  or  hazardous  occupations* 

"How  would  we  be  affected  by  the  follow- 
ing Sections  of  Senate  Bill  No*  286,  and 
the  House  Amendments  thereto? 

"Sections  6001,  6002,  6004  and  6006  of  the 
Bill. 

"Would  we  be  required  to  Incorporate  under 
the  laws  of  Ohio  by  these  sections,  or  does 
the  provisions  of  ectlons  6021  (a)  exempt 
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us  from  all  the  provisions  of  these 
sections? 

"Sections  6006  and  6006A  of  House 
Amendment  No*  4. 

"In  view  of  the  language  of  Section  5993 
and  Section  6021  (a),  does  the  pro- 
visions of  these  Service  Sections  apply 
to  us,  and  further,  if  they  should  apply 
on  insurance  matters,  is  there  anything 
in  the  language  of  Section  6006  and 
6006A,  especially  that  on  page  3,  lines 
20  to  27,  inc,  of  amendment  No*  4,  that 
would  tend  to  make  us  a suable  entity 
on  c ontracts  and  business  other  than 
insurance? 

"Section  6021  (a)  of  the  Bill* 

"This  Section  has  been  the  law  for 
years  and  has  always  exempted  us  from 
the  things  above  mentioned*  will  it 
still  do  so? 

"The  Women’s  Auxiliaries  to  our  organi- 
sations are  also  voluntary  unincorporated 
associations  and  admit  to  membership,  only 
the  wives,  mothers,  daughters  and  sisters 
of  our  members*  Will  all  the  provisions 
of  this  bill  apply  to  them  and  will  they 
have  to  incorporate  in  the  states  in  which 
they  are  now  chartered? 

"During  the  1937  Session  someone  tried  to 
make  us  a suable  entity  by  amending  Section 
701,  of  the  Statutes  of  Missouri,  1929* 

That  was  attempted  by  House  Bill  No*  23* 

We  hope  there  isn't  anything  In  this  or  any 
other  bill  that  will  succeed  in  doing  that." 


1 
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The  first  question  Is  whether,  under  sections 
6001,  6002,  6004  and  6006  of  the  Bill,  these  organisa- 
tions will  be  required  to  Incorporate  under  the  laws  of 
the  State  of  Ohio,  or  whether,  section  6021  exempts 
them  from  the  effect  of  such  sections* 

In  the  first  place,  section  1 of  the  new  Act 
and  also  the  title  thereof,  provides  thati 


" * sections  5990,  5991,  5992, 

5994,  5995,  5996,  5997,  5998,  5999, 
6000,  6001,  6002,  6004,  6005,  6006, 
6010,  6013,  6014,  6015,  6016,  6020, 
and  6024,  of  Article  13,  of  Chapter 
37,  of  the  ^vised  Statutes  of  Mis- 
souri, 1929,  entitled  'Fraternal 
Beneficiary  Associations,'  and  relat- 
ing to  the  definition,  organization 
and  regulation  of  fraternal  beneficiary 
associations,  and  section  6021,  Re- 
vised Statutes  of  Missouri,  1929,  as 
amended  at  the  Session  of  the  Fifty- 
Seventh  General  Assembly,  said  sectio 
as  amended  appearing  in  the  5 ess ion 
Acts  of  1933,  on  Pages  273-274  there- 
of, relating  to  the  exemption  of 
certain  societies,  be  and  the  same 
are  hereby  repealed  and  twenty-four 
new  sections  enacted  in  lieu  thereof, 
pertaining  to  the  same  subject,  to  be 
known  as  sections  5990,  5991,  6992, 
5994,  5995,  5996,  5997,  5998,  5999, 
6000,  6001,  6002,  6004,  6006,  6006, 
6010,  6013,  6014,  6016,  6020,  6021, 
6024,  6029  (a),  and  6029  (b),  to  read 
as  follows! 


It  is  apparent  that  the  sections  named  and 
which  were  contained  in  Article  13,  of  Chapter  37, 
R*  S,  Missouri,  1929#  dealing  with  "Fraternal  Bene 
ficlary  Associations"  were  repealed  and  certain 
sectio  .s  were  enacted  in  lieu  thereof  to  be  known 
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by  the  same  section  numbers.  The  new  sections  en- 
acted "In  lieu  thereof,  pertaining  to  the  same  sub- 
ject" and  to  be  known  by  the  same  numbers,  unquestion- 
ably were  Intended  by  the  legislature  to  become  a part 
of  Article  13,  of  Chapter  37,  of  the  Revised  Statutes 
dealing  with  the  "Fraternal  Beneficiary  Associations". 
It  follows  then,  that  the  new  sections  enacted  lncludln 
6001,  6002,  6004,  6005  and  also  6021,  are  a part  of  and 
are  included,  or  at  least  will  be  so,  fchen  the  new  act 
becomes  a law,  in  said  Article  13  of  Chapter  37. 

In  substance  sections  6001,  6002,  6004  and  6005, 
provide  for  the  incorporation  and  licensing,  together 
with  the  powers,  duties  and  obligations,  of  Fraternal 
Beneficiary  Associations,  which  are  required  to  be  in- 
corporated and  licensed  by  the  terms  of  said  Article 
13. 

Section  6021  of  the  new  act  reads  in  part  as 
follows t 


"Nothing  contained  in  this  article 
shall  be  so  construed  as  to  affect 
or  apply  to  grand  or  subordinate 
lodges  of  societies,  orders,  or 
associations  now  doing  business  In 
this  state  which  provide  benefits 
exclusively  through  local  or  subor- 
dinate lodges,  or  tot 

"(a)  Orders,  societies,  or  associa- 
tions which  admit  to  membership  only 
persons  engaged  In  one  or  more  crafts 
or  hazardous  occupations,  in  the  same 
or  similar  lines  of  business." 


Seotlon  6021  R.  £.  Missouri,  1929,  and  the 
same  section  as  amended  and  contained  In  the  laws 
of  Missouri,  1933,  page  273,  also  provided  that  societ- 
ies which  limited  their  membership  to  those  engaged 
in  any  one  hazardous  occupation,  should  be  exempted 
from  the  provisions  of  the  fraternal  act  in  this 
language : 


J 
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•Nothing  contained  In  this  article 
•hall  be  construed  to  affect  or  ap- 
ply to  grand  or  subordinate  lodges 
of  Masons,  Odd  Fellows  or  Knights 
of  Pythias  (exclusive  of  the  lnsuranoe 
department  of  the  supreme  lodge  of 
Knights  of  Pythias),  and  the  Junior 
Order  of  United  American  Mechanics 
(exclusive  of  the  beneficiary  degree 
or  Insurance  branch  of  the  National 
Council  Junior  Order  United  American 
Mechanics)  or  societies  which  admit 
to  membership  only  those  employed  in 
any  one  hazardous  occupation*  * *• 


It  will  be  observed  therefore,  that  the 
new  section  6021  does  not  change  in  any  way  the  law 
as  contained  in  the  repealed  section  6021,  in  exempt- 
ing from  the  provisions  of  the  fraternal  act  such 
orders  or  associations  which  admit  to  membership 
only  persons  engaged  in  any  one  hasardous  occupation* 

So  we  can  say  that  if  the  Brotherhood  of  Loco- 
motive Engineers  and  the  Brotherhood  of  Locomotive  Fire- 
men and  Englnemen  were  exempted  from  the  operation  of 
the  fraternal  laws  by  the  repealed  section  6021,  then 
the  new  section  6021  would  likewise  exempt  said  associa- 
tions* The  repealed  and  the  new  sections  contain  the 
same  provisions  as  to  hasardous  occupations* 

The  re pealed  statute  was  considered  by  the 
courts  on  several  occasions*  For  instance  in  the  case 
of  Roberson  v*  Motherhood  of  Locomotive  Firemen  and 
Englnemen,  114  S*  *•  (2d)  136,  (the  defendant  in  this 
case  being  one  of  the  associations  about  which  you  have 
inquired),  the  Kansas  ^lty  ^ourt  of  Appeals  held  that 
the  membership  of  this  brotherhood  was  engaged  in  a 
hasardous  occupation,  and  therefore  exempted  from  the 
fraternal  laws  by  section  6021,  the  court  said* 
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nThe  pleadings  and  the  evidence  dis- 
close that  defendant  is  a voluntary, 
unincorporated  labor  union,  with  a 
Grand  Lodge,  many  subordinate  lodges, 
and  with  thousands  of  members  in  the 
United  States  and  foreign  countries; 
that  it  has  a representative  form  of 
government  with  a constitution  and  by- 
laws and  practices  secret  ritualistic 
lodge  work;  that  its  membership  is 
confined  exclusively  to  one  class  of 
persons  who  are  engaged  in  a single 
hazardous  occupation,  to  wit,  per- 
sons employed  as  locomotive  firemen 
and  englnemen;  and  that  it  carries  on 
an  Insurance  business,  without  profit, 
for  the  exclusive  benefit  of  its  mem- 
bers.# -a************* 

"Defendant  was  and  is  doing  a fra- 
ternal beneficiary  insurance  business 
in  Missouri  and  its  contracts  of  in- 
surance will  be  governed  by  the  law 
applicable  to  such  contracts.  Bennett 
v.  Brotherhood  of  Locomotive  Firemen 
and  Englnemen,  Mo.  App.  K.  C.,  106 
S.  W.  2d  25,  loc.  cit.  26;  Clark 
v.  Grand  Lodge,  328  Mo.  1034,  43 
S.  W.  2d  404,  loc.  cit.  409,  88  A. 

L.  R.  150;  Elliot  v.  Grand  Lodge 
Brotherhood  of  Railway  Trainmen, 

Mo.  App.  K.  C. ,95  S.  W.  2d  829, 
loc.  cit.  833.  Under  the  provisions 
of  section  6021,  R.  S.  1929,  Mo.  St. 
Ann.  section  6021,  p.  4588,  defendant 
is  exempt  from  all  of  the  provisions 
of  article  13,  chapter  37,  R.  5.  Mo. 
1929,  Mo.  St.  Ann.  section  5990  et 
seq.,  p.  4565  et  seq.,  which  governs 
fraternal  beneficiary  companies. 
Therefore  no  part  of  same  applies  to 
the  case  at  bar.  Elliot  v.  urand 
Lodge  Brotherhood  of  Railway  Train- 
men. Mo.  App,  K.  C«,  95  S.  . . 2d 
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829,  loc*  cit.  833. 


We  have  no  specific  information  regarding 
t is  Brotherhood  of  Locomotive  Engineers,  and  its 
method  of  doing  business*  However,  we  assume  that 
its  operations  are  similar  to  that  of  the  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  as  described 
in  the  Roberson  case,  supra,  in  which  event  the 
new  seotlon  6021  would  apply  with  equal  force, 
and  would  also  exempt  such  association  from  the 
provisions  of  the  fraternal  law. 

Your  next  question  is  whether  or  not  sections 
6006  and  6006a  of  the  new  enactment  would  apply  to 
these  associations* 

These  two  sections  when  the  same  finally 
become  a law,  will  likewise  become  a part  of  article 
13,  chapter  37,  R*  S*  Missouri,  1929,  dealing  with 
fraternal  beneficiary  associations* 

Section  6006  provides  that  no  society  doing 
business  under  the  terms  of  the  said  article  13,  shall 
issue  policies  or  transact  business  in  this  state  with- 
out first  executing  a power  of  attorney  in  writing, 
appointing  and  authorising  the  superintendent  of  in- 
surance to  acknowledge  or  receive  all  lawful  service 
of  process  for,  and  on  behalf  of  such  society* 

Section  6006a  provides  that  if  any  such 
society  shall  fall  or  neglect  to  file  such  a power 
of  attorney  with  the  superintendent  of  insurance  for 
service  of  process,  that  the  superintendent  of  in- 
surance shall  be  deemed  to  have  been  properly  ap- 
pointed for  this  purpose  and  service  upon  such 
superintendent  or  any  agent  or  adjuster  of  any  such 
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association  shall  constitute  good  service*  How- 
ever since  these  two  associations  appear  to  be 
exempted  from  all  the  provisions  of  said  article 
13,  and  since  sections 6006  and  6006a  are,  or  may 
become  a part  of  said  article,  the  same  will  not  be 
applicable  to  the  two  brotherhoods*  We  again  quote 
from  the  case  of  Roberson  v*  Brotherhood  of  Loco- 
motive Firemen  and  Engine men,  as  follows i 


"Under  the  provisions  of  section 
6021,  R*  S*  1929,  Vo*  ^ t • Ann* 
section  6021,  p*  4588,  defendant 
is  exempt  from  all  of  the  provisions 
of  article  13,  chapter  37,  R*  S*  *0* 
1929,  Vo*  ~t*  Ann*  section  5990  et 
seq.,  p.  4563  et  seq*,  which  governs 
fraternal  beneficiary  companies.” 


We  conclude  then  that  the  two  service  sections, 
that  Is  sections  6006  and  6006a  of  the  new  act  do 
not  apply  to  the  operation  of  the  Brotherhood  of 
Locomotive  Engineers  and  the  Motherhood  of  Locomotive 
Firemen  and  "nglnemen.*  Here  again  we  are  assuming  that 
the  Brotherhood  of  Locomotive  Engineers  la  a sLr.ilar 
organisation  and  conducts  Its  business  in  the  same  or 
a similar  way  as  the  Brotherhood  of  Locomotive  Firemen 
and  ^nginemen. 

tk  " . 

The  next  question  is  stated  in  the  following 
la  guaget 


"The  Women's  Auxiliaries  to  our 
organisations  are  also  voluntary  unin- 
corporated associations  and  admit  to 
membership,  only  the  wives,  mothers, 
daughters  and  sisters  of  our  members* 
Will  all  the  provisions  of  this  bill 
apply  to  them  and  will  they  have  to 
Incorporate  In  the  states  in  which 
they  are  now  chartered? * 


Honorable  Francis  Smith  -9-  June  23,  1939 


You  state  that  the  women's  auxiliaries  to 
such  organisations  are  also  voluntary  unincorporated 
associations;  that  such  associations  admit  to  member- 
ship only  the  wives,  mothers,  daughters  and  sisters 
of  the  members  of  the  brotherhoods.  Unless  a fraternal 
beneficiary  association  la  exempted  from  the  provisions 
of  the  fraternal  act  by  the  terms  of  section  6021  the 
full  act  will  of  course  apply.  As  we  understand  the 
situation  it  cannot  be  said  that  the  women  members  of 
the  auxiliary  organisations  are  engaged  in  "one  or  more 
crafts  or  hazardous  occupations  in  the  same  or  similar 
lines  of  business.*  Undoubtedly  many  housewives  are  mem 
bers  and  also  many  women  Who  have  no  occupation  wnat- 
soever.  We  gather  from  your  letter  that  the  only 
necessary  requisite  la  that  a woman  must  be  either  a 
wife,  mother,  daughter  or  sister  of  a member  of  one 
of  the  brotherhoods;  that  the  women  themselves  need 
not  be  engaged  in  any  particular  line  of  endeavor 
or  craft.  Consequently,  from  the  facts  that  we  have 
sub-section  (ft)  of  section  6021  will  not  exempt  the 
women's  associations  from  the  effect  of  e aid  article 
13,  of  chapter  37. 

The  only  other  part  of  section  6021  which  might 
be  applicable  ie  part  (1)  thereof  which  reads  as  follows : 


"Nothing  contained  in  thle  article  shall 
be  so  construed  as  to  affect  or  apply  to 
grand  or  eubordlnate  lodges  of  societies, 
orders,  or  associations  now  doing  business 
in  this  state  which  provide  benefits  ex- 
clusively through  local  or  subordinate  lodges.” 


We  do  not  know  whether  the  insurance  benefits 
of  the  women's  associations  to  which  you  refer  "pro- 
vide benefits  exclusively  through  local  or  subordinate 
lodges”  or  not.  It  Ie  quite  apparent  that  said  sub- 
section (1)  means  that  each  local  lodge  can  provide 
Insurance  benefits  for  its  members  as  a strictly 
local  matter  and  thereby  be  exempted  from  the  act. 

In  other  words,  if  each  local  lodge  iseues  its  own 
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certificates  to  Its  own  particular  members  and  if 
each  local  lodge  provides  Its  own  benefits  which  are 
paid  only  out  of  local  funds,  all  of  which  is  not 
connected  even  remotely  with  the  grand,  or  head, 
lodge,  then  such  arrangement  would  in  our  opinion 
exempt  such  societies  from  the  provisions  of  article 
13.  If  the  certificates  are  not  issued  in  this 
manner,  and  if  such  obligations  are  really  obligations 
of  the  grand  lodge,  and  are  paid  by  the  grand  lodge, 
and  not  strlotly  out  of  the  funds  of  a local  lodge, 
then  we  do  not  believe  such  associations  would  be 
exempted  from  the  fraternal  act* 

Since  the  features  which  will  determine 
this  question  are  entirely  questions  of  fact  anc 
since  we  do  rot  have  such  facts  we  cannot  arrive  at 
a conclusion  as  to  the  exact  status  of  the  women's 
auxiliaries. 

Your  next  and  last  question  reads  as  follows: 


Turing  the  1937  Session  someone  tried 
to  make  us  a suable  entity  by  emending 
Section  701,  of  the  Statutes  of  Missouri, 
1929*  That  was  attempted  by  Kou^e  £>111  No. 
23*  We  hope  there  isn't  anything  In  this 
or  any  other  bill  that  will  succeed  In 
doing  that." 


We  find  nothing  In  the  act  which  refers  in 
any  manner  to  the  question  of  whether  Voluntary 
unincorporated  associations  are  suable  em.itJ.ea  or 
not.  The  act  does  not  change  any  existing  law  on 
the  subject.  However,  we  observe  in  passing  that 
voluntary  unincorporated  associations  appear  to  be 
suable  entitles  under  existing  law  when  Insurance 
contracts  are  involvad.  In  the  case  of  ^lark  v* 

Grand  Lodge  of  the  Brotherhood  of  Railroad  Trainmen, 

43  3*  2d  404,  the  Supreme  Court  of  Missouri  en  banc 
. said i 
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"Evidently  the  statutes  above 
mentioned,  and  there  may  be  others, 
authorise  voluntary,  unincorporated 
associations  such  as  defendant  to 
carry  on  its  business  of  insurance 
in  this  state  and  to  make  insurance 
contracts  such  as  here  involved. 
Contracts  are  not  contracts  unless 
they  are  enforceable*  To  say  that 
an  association  like  defendant  can 
make  contracts  necessarily  means 
valid  contracts—  contracts  that 
are  binding  on  the  parties  and  en- 
foroeable  against  them*  It  la  an 
absurdity  to  say  that  defendant  can 
make  contracts  of  insurance  but  can- 
not be  sued  thereon.  If  defendant 
has  legal  capacity  to  make  a con- 
tract of  Insurance,  it  has  legal 
capacity  to  be  sued  thereon*  If 
it  is  a legal  entity  when  making 
such  contracts,  it  retains  such 
legal  entity  when  sued  thereon." 


CONCLUSION 

We  conclude  that  voluntary  unincorporated 
associations  such  as  the  brotherhood  of  Locomotive 
Engineers  and  the  Motherhood  of  Locomotive  Firemen 
and  Englnemen  are  exempted  from  the  provisions  of  the 
fraternal  act  by  the  newly  enacted  section  6021  of 
Senate  Bill  286,  because  its  members  are  all  engaged 
in  hasardous  occupations*  further,  that  the  newly 
enacted  sections  6006  and  6006a  relating  to  the  service 
of  process  on  fraternal  beneficiary  associations  in 
legal  proceedings  are  not  applicable  to  such  fraternal 
organisations.  The  sections  are.  or  wlllbe,  a part 
of  article  13,  chapter  37  R*  3*  Missouri,  1929,  and 
section  6021  exempts  such  fraternala  from  the  pro- 
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provisions  of  said  article.  We  further  conclude 
that  the  women's  auxiliaries  of  such  brotherhoods, 
which  also  appear  to  be  voluntary  unincorporated 
associations,  are  not  exempted  from  the  provisions 
of  the  fraternal  act  by  section  6021,  unless  the 
Insurance  benefits  are  provided  by  and  through  the 
local  or  subordinate  lodges.  xhat  Is  to  say,  that 
if  each  local  lodge  provides  such  insurance  benefits 
as  a strictly  local  proposition  and  the  benefits 
are  paid  strictly  out  of  local  funds,  and  other  local 
lodges  or  the  grand  or  head  lodge  have  no  connection 
whatsoever  with  the  insurance  features  or  the  pro- 
ceeds therefor,  then  the  act  will  not  apply  to  such 
auxiliaries.  If  such  facts  are  not  strictly  true 
the  auxiliaries  would  not  be  exempted.  ~ince  the 
members  of  the  women's  auxiliaries  are  not  engaged 
in  one  or  more  crafts  or  hazardous  occupations,  such 
societies  cannot  be  exempted  from  the  provisions  of 
the  fraternal  act  on  that  ground. 

Further  rre  find  nothing  in  the  new  fraternal 
act  which  in  any  manner  touches  on  the  question  whether 
voluntary  unincorporated  associations  are  suable  entit- 
les or  not,  and  the  existing  lav  on  that  subject  has 
not  been  changed.  However,  when  Insurance  contracts 
are  involved  under  the  existing  law  such  voluntary 
unincorporated  associations  are  suable  entitles  and 
an  action  may  be  maintained  against  such  associations 
on  the  insurance  contract  involved. ' 


Respectfully  submitted. 


APPROVED* 


J.  P.  ALLEBACH 
Assistant  Attorney  weneral 


(Acting)  Attorney  “eneral 
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PROSECUTING  ATTORNEY:  Special  Prosecuting  Attorney  not 

entitled  to  salary  or  fees. 


July  18,  1939 


Hon.  rorreot  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an 
opinion,  dated  July  11,  1939,  which  reads  as  follows: 


"The  County  Court  of  Johnson  County  has 
submitted  to  us  copy  of  a bill  which  was 
presented  to  them  for  the  pay  to  a special 
prosecutor  appointed  by  the  Circuit  Judge, 
we  presume  under  the  provisions  of  Section 
11322  R.  S.  ‘iissouri,  1929.  You  will  note 
that  the  bill  was  approved  by  the  Judge  of 
the  Circuit  Court. 

"The  County  Court  desires  to  know,  first, 
what  are  its  rights  concerning  the  approval 
or  disallowance  of  this  account,  and  if 
they,  the  county  court,  consider  the  amount 
requested  excessive,  do  they  have  a right  to 
compromise  that  amount? 

"Second,  as  the  statutes  specify  the  amount 
that  is  to  be  paid  for  Prosecuting  Attorney 
per  a;inum,  should  the  amount  paid  a special 
prosecutor  under  these  circumstances  be 
charged  as  a part  of  the  Prosecuting  Attorney* s 
annual  compensation? 

"As  the  Court  desires  to  withhold  consideration 
of  this  account  until  they  can  be  advised,  we 
would  appreciate  an  opinion  from  jour  office 
concerning  the  above  questions* 
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“The  special  council  In  tills  particular 
case  has  submitted  an  explanation  of  his 
charge  which  we  are  enclosing  herewith." 


According  to  the  last  decennial  census,  the 
population  of  Johnson  County  was  22,415,  and  by  reason 
of  that  population  the  prosecuting  attorney  of  Johnson 
county  is  on  a salary  which  Is  set  out  in  section  11314 
Session  Laws  of  1933,  page  178,  which  partially  reads 
as  follows: 

"The  prosecuting  attorney  shall  receive 
for  his  services  per  annum,  to  be  paid 
out  of  the  County  treasury, 
in  all  counties  now  or  hereafter  hawing 
a population  oi  ZCpOO  and  less  than 
25,000  inhabitants  tne  sum  of  $2000*00” 


Under  the  above  section  the  prosecuting  attorney  is  on 
a salary  basis  and  not  a fee  basis. 

% 

Section  11322  R.  S*  Missouri,  1929,  reads  as 

follows: 

"If  the  prosecuting  attorney  and  assist- 
ant prosecuting  attorney  be  interested 
or  shall  have  been  employed  as  counsel  in 
any  case  where  such  employment  is  incon- 
sistent with  the  duties  of  his  office,  or 
shall  be  related  to  the  defendant  in  any 
criminal  prosecution,  either  by  blood  or  by 
marriage,  the  court  having  criminal  juris- 
diction may  appoint  some  other  attorney  to 
prosecute  or  defend  the  cause." 


Section  11324  R*  S.  Missouri,  1929,  read 

follows : 

"The  person  thus  appointed  shall  possess 
the  same  power  and  receive  the  same  fees 
as  the  proper  officer  would  if  lie  were 
present.  " 
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The  word  "fees"  as  used  In  section  11324,  supra, 
should  not  be  considered  as  a salary  and  It  was  so  held 
in  the  case  of  State  ex  rel  v*  Patterson  et  al*,  152  Mo* 
App*  264,  l.c*  268,  where  the  Court  salds 

"The  prosecuting  attorney  receives  no  fees 
as  compensation  for  his  services  and  it  Is 
clear  a special  prosecutor  can  receive  none 
since  there  Is  a positive  mandate  of  the 
statute  that  all  fees  must  be  paid  into  the 
public  treasury  and  in  the  absence  of  express 
statutory  warrant  they  cannot  be  diverted  to 
any  other  use  or  purpose* 

"But  relator  argues  that  the  term  ’fees*  in 
section  1014  should  be  defined  to  mean  the 
salary  of  the  prosecuting  attorney  in  counties 
where  the  law  gives  him  no  other  compensation 
than  a salary*  This  section  appears  In  the  art- 
icle of  the  statutes  relating  to  'Circuit  and 
Prosecuting  Attorneys'  and  we  think  It  suf- 
ficiently discloses  the  legislative  Intent  that 
Its  provisions  should  apply  only  to  those  coun- 
ties mentioned  in  section  1005  and  that,  even 
where  applicable,  it  does  not  authorise  the 
payment  of  any  salary  to  the  special  prosecutor. 
The  rule  is  well  sdttled  that  a public  officer 
oannot  demand. any  compensation  for  his  services 
not  specifically  allowed  by  statute,  and  that 
statutes  providing  such  compensation  must  be 
strictly  construed*  (Shed  v*  Railway,  67  Mo. 
687;  Gammon  v*  LaFayette  Co*,  76  Mo*  675} 

State  v*  Wofford,  116  Mo*  220}  State  ex  rel  v. 
Walbridge,  153  Mo*  194}  Sanderson  v*  i ike  Co*, 
195  Mo*  598.)" 


Under  section  11322,  supra,  the  Court  was  authorised 
to  appoint  a special  prosecutor  under  the  facts  set  out  in 
your  request,  and  it  was  so  affirmed  in  the  case  of  State 
v.  Jones,  268  S*W*  83,  pars.  1,2,  where  the  Court  said: 

"The  information  charged  the  defendant  with 
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operating  a motor  vehicle  while  In  a state 
of  Intoxication*  Mr*  Massenglll,  the  prose- 
cuting attorney  of  New  Madrid  county,  filed 
the  information  and  was  the  principal  witness 
for  the  state.  The  evidence  discloses  that  he 
is  an  Interested  party}  his  car  and  the  car 
of  the  defendant  were  in  collision*  On  ac- 
count of  his  personal  interest  In  the  matter, 
he  was  disqualified  to  act  as  proseout’ng  at- 
torney, or  to  prefer;  a charge  baaed  on  the 
alleged  criminal  conduct  of  the  defendant* 
Section  742  H*  S*  1919.  The  trial  court  had 
inherent  power,  independent  of  the  statute,  to 
appoint  a special  prpseouting  attorney  lor  the 
state  when  the  prosecuting  attorney,  for  any 
reason,  was  disqualified.  32  Cyc*  719." 

Also  It  was  so  affirmed  in  the  case  of  S*ate  v.  Wlloon, 

200  Mo*  23,  l.c.  28,  where  the  court  said* 

"That  the  special  prosecuting  attorney  was 
duly  appointed  appears  from  the  record  of 
the  court  on  the  twenty-first  of  February,  ^ 
1905,  wherein  it  is  recited  that  Mr*  Moss, 
the  regular  prosecuting  attorney  of  the  county, 
had  been  employed  as  counsel  by  the  defendant 
and  for  that  reason  the  court  appointed  Mr* 

Scott  as  special  prosecuting  attorney  for 
this  case*  Section  4955,  Revised  statutes 
1899,  provides*  'If  the  prosecuting  attorney 
• • • be  interested  or  shall  have  been  employed 
as  counsel  in  any  case  where  such  employment 
is  inconsistent  with  the  duties  of  :1s  office, 
or  shall  be  related  to  the  defendant  . . • 
either  by  blood  or  by  marriage,  the  court 
having  criminal  Jurisdiction  may  appoint  some 
other  attorney  to  prosecute  or  defend  the 
cause* * And  section  4957,  Revised  Statutes 
1899,  provides*  'The  person  thus  appointed 
shall  poesess  the  same  power  and  receive  the 
earns  fees  as  the  proper  officer  would  if  he 
were  present. ' That  a special  prosecutor 
appointed  by  virtue  of  these  sections  has  all 
the  power  for  the  purposes  of  the  case  in  which 
he  is  appointed  as  the  rsgular  prosecuting 
attorney,  there  can  be  no  doubt.  (State  v. 
^riffln,  87  Mo*  l.c*  615,  616}  State  v.  Moxley, 
102  Mo.  l.c.  383,  384.)" 
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Under  the  holding  in  the  case  of  State  ex  rel 
v.  Patterson,  152  Mo*  App.  l*c*  268,  the  court  specific- 
ally held  that  idler e the  prosecuting  attorney  receives 
no*  feea  as  compensation  fbr  his  services  it  is  very 
clear  a special  prosecutor  can  receive  none  and  that 
there  is  a positive  mandate  of  the  statute  that  all  fees 
must  he  paid  into  the  public  treasury,  and  in  the  absence 
of  express  statutory  warrant  they  cannot  be  diverted  to  any 
other  use  or  purpose*  Thfe  court  also  in  that  case  held 
that  a public  officer  even  though  he  it  specially  appointed 
cannot  demand  any  compensation  for  his  services  not  spe- 
cifically allowed  by  statute  and  that  statutes  providing 
such  compensatloh  must  be  atriotly  construed*  We  find 
no  statutory  authority  allowing  the  county  court  to  pay 
a special  prosecuting  attorney  who  has  been  appointed 
temporarily  for  the  trial  of  one  specific  case*  The 
courts  have  placed  the  appointment  of  a special  prose- 
cutor in  the  same  bracket  as  that  of  an  attorney  ap- 
pointed by  the  court  to  defend  in  a criminal  action* 

In  neither  position  does  the  statute  set  out  for  the 
payment  of  a salary,  either  by  statute  or  by  a written 
agreement  of  the  county  fcourt.  This  was  so  eld  in  the 
oase  of  State  ex  rel  v*  Patterson,  152  Mo*  App*  264* 


CONCLUSION 


In  view  of  the  above  authorities,  it  Is  the 
opinion  of  this  department  that  a special  prosecuting  attor- 
ney cannot  be  allowed  a fee  or  salary  for  the  reason  that 
the  statutes  do  not  provide  for  such  a salary  or  fee  and 
that  the  county  court  cannot  by  written  contract  allow 
such  a salary  or  fee*  In.  view  of  this  holding  It  is  fur- 
ther the  opinion  of  this  department  that  since  the  special 
prosecutor  cannot  be  allowed  a fee  or  salary  It  would  be 
impossible  to  deduct  a fee  or  salary  from  the  salary  allowed 
the  prosecuting  attorney* 

APPROVED: 


(Acting)  Attorney  General 


Respectfully  submitted, 
w.  J.  BURKE 

Assistant  Attorney  General 
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Income  Tax  Returns  must  be  produced 
under  subpoena  duoes  tecum  to  a Grand 
Jury. 


July  20,  1930 


Lir,  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


ear  Sir: 

This  is  to  acknowledge  receipt  of  you r letter  of 
July  14th  in  which  you  request  the  opinion  of  this  office 
on  the  questions  therein  submitted.  Your  letter  is  as 
follows: 


"A  representative  of  the  State  Income 
Tax  Department  has  been  served  with  a 
subpoena  duces  tecum  to  appear  before 
the  Grand  Jury  now  in  session  in  Jack- 
son  County,  Missouri,  to  produce  and 
submit,  for  its  inspection.  State  In- 
come Tax  Returns  which  were  filed  by 
certain  individuals  with  the  County 
Assessor  of  Jackson  County  as  provided 
by  law. 

It  is  our  opinion,  and  we  have  been  so 
advised,  that  under  Seotlon  10144,  R. 

S.  Missouri,  1929,  that  the  State  Au- 
ditor or  any  employee  in  the  State 
Income  Tax  Department,  the  County  or 
Township  Assessor  or  any  employee 
thereof,  any  County  or  Township  Collec- 
tor or  any  employee  thereof,  has  no  au- 
thority to  divulge  any  information  to 
any  person.  Grand  Jury  or  court  as  to 
the  contents  of  any  State  Inoome  Tax 
Return,  or  any  information  pertaining 
thereto. 

I would  like  to  have  your  written  opi- 
nion as  to  whether  or  not  it  is  permis- 
sible for  any  of  the  above  mentioned 
officers,  or  employees,  to  produce  for 
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the  inspection  or  any  person.  Grand 
Jury  or  court,  or  to  disclose  any  in- 
formation in  connection  with  the  con- 
tents of  such  Returns  under  the  above 
statement  of  facts, " 


As  we  'understand  your  question  from  your  letter,  it 
is  whether  or  not  you  are  required  to  produoe  under  a subpoena 
duces  tecum  in  court  of  competent  jurisdiction,  or  to  a grand 
jury,  state  income  tax  returns  made  by  an  individual  so  that 
the  grand  jury  nay  determine  whether  there  has  been  a violation 
of  the  law  in  connection  with  said  individual's  return. 

In  your  request  for  an  opinion  you  refer  particularly 
to  Section  10144,  R,  S.  ho,  1929,  The  portions  thereof  pertinent 
to  the  question  involved  are  as  follows: 


"It  shall  be  unlawful  for  any  person, 
persons  or  officers  to  divulge,  give 
out  or  impart  to  any  other  person,  or 
persons,  any  information  relative  to, 
or  the  contents  of  any  income  tax  return 
filed  under  this  artiole,  or  to  permit 
any  other  person,  or  persons  not  con- 
nected with  his  office  to  see,  inspect 
or  examine  the  same}  and  it  shall  be  un- 
lawful for  any  person  or  officer  to  vise 
any  i no  cine  tax  return  filed  under  this 
artiole  in  any  manner  whatever  in  con- 
nection with,  or  for  the  purpose  of  as- 
sessing of  property  tax  or  determining 
the  amount  of  assessment  of  any  person 
or  corporation  or  tc  use  the  same  in 
' any  way  in  making  up  an  assessment  roll. 
It  shall  be  unlawful  for  any  board  of 
equalisation,  or  any  member  thereof, 
or  nny  officer  to  in  any  way  permit  the 
inspection  of  any  such  return  or  to  use 
tive  same  in  any  way  in  making  assessments 
other  than  the  assessment  of  the  tax  pro- 
vided for  in  this  article,  and  any  person 
violating  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a felony  and 
upon  conviction  thereof  shall  be  fined 
a sum  of  not  less  than  one  hundred  dol- 
lars (ClOO)  and  not  more  than  one  thou- 
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•and  dollar*  ($1,000)  or  by  Imprison- 
ment in  the  penitentiary  for  a term  of 
not  lees  than  two  years  and  not  more 
than  five  years,  or  both  such  fine  and 
imprisonment  as  the  court  may  deem  pro- 
per; and  any  officer  convloted  for  the 
violation  of  this  section,  the  judgment 
of  conviction  shall  be  construed  and 
held  to  be  a forfeiture  of  the  office 


held  by  suoh  convicted  person i Provid- 
ed, however,  that  this  shall  not  apply 
to  the  state  auditor,  his  agents  or 
inspectors  in  the  discharge  of  their 
official  duties  in  the  administration 
of  the  income  tax  laws.  The  state  au- 
ditor, his  agent  or  inspector,  shall 
have  power  to  and  be  permitted  to  exa- 
mine any  income  tax  return  on  file  in 


the  office  of  any  county  or  township 


assessor,  county  collector,  county 
treasurer  or  the  assessor,  auditor  or 
comptroller  of  the  city  of  St,  Louis, n 


Section  10141,  R,  S,  Ko.  1929,  relating  to  criminal 
prosecutions  under  this  aot,  provides  as  follows t 


"Any  individual  who  fails  or  refuses 
to  make  a return  at  the  time  herein- 


prisoned  not  to  exceed  one  year,  or 
both,  at  tb-e  discretion  of  the  court. 
together  with  the  costs  of  prosecution, 
(Italics  ours,) 


N 


Cardinal  rules  in  the  construction  of  statutes  are  that 
all  the  statutes  on  a given  subject  should  be  read  together 
and  they  should  be  given  a reasonable  interpretation  and  read 
in  a practical  and  sensible  light.  In  construing  statutes 
one  should  try  to  ascertain  the  legislative  intent.  It  might 
be  well  to  add  that  the  modem  trend  of  the  cases  is  against 
constructions  of  statutes  which  permit  tax  avoidance. 
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With  these  preliminary  remarks,  we  come  now  to  the 
real  question  at  hand;  that  is,  whether  the  income  tax 
returns  of  an  individual  are  beyond  the  reach  of  the  courts 
in  the  administration  of  the  Income  Tax  Law*  Does  Section 
10144,  supra,  which  makes  it  unlawful  for  the  officers 
administering  the  Income  Tax  Law  to  divulge  the  contents 
of  an  individual's  income  tax  return,  prevent  those  officials 
from  divulging  such  information  or  delivering  income  tax 
returns  to  an  inquisitorial  body,  suoh  as  a grand  jury,  who 
are  investigating  the  returns  of  certain  individuals,  to 
determine  whether  or  not  they  have  made  false  and  fraudulent 
returns? 

It  will  be  noted  that  the  proviso  in  Section  10144  says 
that  this  shall  not  apply  to  the  State  Auditor,  his  agents  or 
inspectors,  in  the  discharge  of  their  official  duties  in  the 
arimi nls tr  a 1 1 on  o£  the  Income  tax  laws.  The  word  ’,thisir”refere 
to  the  inhibition  in  the  ^irst  part  of  this  section  which  makes 
it  unlawful  for  the  tax  officials  to  divulge  information  relating 
to  tax  returns.  We  think  that  the  prosecution  of  those  who  make 
false  and  fraudulent  tax  returns  comes  within  the  term  "adminis- 
tration of  the  income  tax  laws"  and  permits  the  tax  officials 
to  divulge  such  information  to  the  legally  constituted  law 
enforcing  agenoies  of  the  state  when  such  individual's  return 
is  under  investigation.  If  these  returns  are  withheld  from 
the  grand  jury  or  other  agencies  of  the  state  in  the  prosecution 
of  the  criminal  laws  for  the  violation  of  same,  we  are  at  a loss 
to  see  how  anyone  could  be  successfully  prosecuted  under  Section 
10141,  supra,  for  rendering  a false  or  fraudulent  return  unless 
the  law  enforcing  officers  are  permitted  to  examine  the  return 
of  the  individual  to  determine  whether  a false  return  has 
actually  been  made  by  an  individual. 

One  of  the  first  steps  in  the  prosecution  of  an  individual 
under  the  statutes  would  be  the  introduction  of  suoh  person' s 
income  tax  return  in  evidence  and  the  proving  by  the  state  that 
said  return  is  false  and  fraudulent,  and  this  could  not  be 
done  without  the  tax  return  being  introduced  in  evidence.  On 
the  other  hand,  one  might  be  prosecuted  for  making  a false  and 
fraudulent  return,  and  the  individual  so  charged  might  prove 
his  innocence  by  the  Introduction  in  evidence  of  the  tax 
return  so  made  by  him.  So  what  may  be  the  sword  in  the  hands 
of  the  prosecuting  officers  might  be  a shield  for  the  protection 
of  the  Individual  himself. 

There  are  oases  in  Missouri  which,  in  our  opinion,  point 
the  way  to  the  above  construction  of  this  law.  We  quote  from 
the  case  of  Ex  Parte  French,  decided  by  the  Missouri  Supreme 
Court  in  1926,  reported  in  315  Mo,  75,  47  A.  L,  R«  688, 
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286  S.  W,  513,  1.  c.  515,  construing  Section  11679,  R.  S.  Mo* 
1919,  now  Section  5291,  R.  S*  Mo*  1929,  relating  to  the  question 
of  whether  the  State  Finance  Commissioner  Is  required  to  divulge 
certain  alleged  confidential  matters  pertaining  to  banks,  as 
follows i 


"We  may  say  that  the  provision  of  the 
act  which  prevents  the  court  in  a civil 
case  from  procuring  evidence,  in  the  con- 
duct of  the  trial  is  an  unwarranted  inter- 
ference with  the  functions  of  the  court, 

A leading  case  on  this  subject  is  rown 
v.  Circuit  Judge  of  Kalaznasoo  County, 

75  Mich,  274,  283,  42  N.  W.  827,  830, 

5 L.  R.  A.  226,  loc.  oit.  230  (13  Am.  St. 
Rep.  438)  where  it  is  saids 

'It  Is  within  the  power  of  a legislature 
to  ohange  the  formalities  of  legal  pro- 
cedure, but  it  is  not  competent  to  make 
such  changes  as  to  impair  the  enforcement 
of  rights. * 

If  a litigant  in  a civil  oase  is  forbidden 
by  statute  to  obtain  evidence,  otherwise 
available,  then  the  power  of  the  court  to 
enforce  his  rights  is  impaired  and  a 'cer- 
tain remedy'  is  not  'afforded'. 

This  is  not  an  attempt  by  the  Legislature 
to  enact  a rule  of  evidence,  nor  to  define 
the  effect  of  a certain  character  of  evi- 
dence in  making  out  a prlma  facie  case. 

It  is  an  attempt  to  say  the  courts  shall 
not  have  or  vise  certain  evidence,  however 
pertinent  or  necessary  for  the  proper  de- 
termination of  a case.  It  is  an  unconsti- 
tutional encroachment  upon  the  proper  func- 
tions of  the  courts.  10  R.  C.  L. , pp.  863- 
867." 


In  the  case  of  In  re.  Klllspaugh,  307  Mo.  186,  1.  c.  193, 
270  S,  W.  110,  1.  c.  112,  the  court  saidt 
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"Taking  the  whole  act  of  which  this  parti- 
cular section  foras  a part,  it  must  be  con- 
cluded that  the  secrecy  imposed  was  for  the 
protection  of  banking  interests  and  their 
patrons,  This  petitioner  lias  in  Ms  posses- 
sion books  and  papers  belonging  to  a defunct 
bank,  the  assets  of  wliich  were  absorbed  by 
the  plaintiff  bank  in  the  circuit  court  case. 
The  purpose  of  the  law  was  not  to  hide  legi- 
timate evidence  when  the  same  is  required  by 
the  courts  in  the  disposition  of  even  and 
exact  justice  as  between  litigants.  We  do 
not  believe  that  it  was  the  intent  of  the 
lawmakers,  by  the  language  used,  to  preclude 
the  use  of  such  faots  as  the  commissioner  of 
finanoe  might  possess  in  the  disposition  of 
justice  in  a court  having  on  trial  a civil 
case.  We  think  the  Intent  was  to  except 
both  criminal  proceedings  and  trials  in  the 
courts  of  civil  actions  from  the  general  bar 
of  secrecy  first  imposed  by  the  law," 


Also  in  the  case  of  State  ex  rel.  Ross,  Commissioner 
of  Securities  v,  Sevier,  69  S,  W.  (2d)  662,  1,  c,  665,  wherein 
the  court  had  before  it  for  construction  Section  7739,  R,  S, 

Uo,  1929,  wMch  is  a statute  giving  the  State  Commissioner  of 
Securities  the  right  to  treat  certain  information  in  his  office 
as  confidential  and  not  subject  to  inspection  by  the  public, 
the  court  said* 


"The  purpose  of  the  proviso  seems  to  be  to 
empower  the  commissioner,  in  Ms  discretion, 
to  keep  from  the  prying  eyes  and  hands  of  the 
general  public  'any  information  which  he  deems 
in  justice  to  the  person  filing  the  same  should 
not  be  made  publlo, ' * * * * However,  it  is  a 
far  differeit  thing  to  say  that  such  informa- 
tion shall  be  deemed  beyond  the  reach  of  an 
order  of  a court  acting  within  its  jurisdiction. 
It  does  not  appear  that  such  is  a necessary 
Intendment  of  section  7739,  as  was  apparent 
on  the  face  of  the  statute  involved  in  the 
French  Case,  and  we  do  not  thi  nir  it  should 
be  brought  in  by  construction. " 
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And  further,  at  1,  c,  666,  the  court  said) 


"And  as  sQid  In  Vil^aore  on  Evidence  (2d  E,  ) 
p,  176:  'Even  where  the  privilege  is  strict- 
ly applicable,  the  trial  Court  may  com  el 
disclosure,  if  it  appears  necessary  in  order 
to  avoid  tlie  risk  of  false  testimony  or  to 
secure  useful  testimony," 


"A  person' s own  statement  of  his  own  taxable 
property  * * ■*  to  the  proper  official  is 

not  a privileged  oommuni cation  at  common 
law, " 4 Wlgnore,  Section  2374,  Subsection 

4,  Page  33-34. 


Prom  the  above  and  foregoing,  and  after  reading  many 
oases  from  other  jurisdictions,  it  is  our  opinion  that  the 
individual's  income  tax  return  does  not  fall  within  the 
classification  of  privileged  communications  so  that  they  may 
be  beyond  the  reach  of  the  courts  in  the  administration  of 
even  and  exact  justice  by  litigants  and  in  the  administration 
of  the  Income  Tax  Law,  whether  it  be  in  the  prosecution  of  one 
for  making  false  and  fraudulent  statements  or  in  exacting  other 
penalties  as  provided  in  the  Income  Tax  Law* 

CONCLUSION 

» 

It  Is  therefore  our  opinion  that  the  State  Auditor,  or 
other  tax  officials  having  the  care,  custody  and  control  of 
the  income  tax  returns,  must,  under  a subpoena  duces  tecum 
Issued  by  a court  of  competent  jurisdiction,  produce  said 
returns  for  the  inspection  of  the  grand  jury  so  that  it  may 
be  determined  whether  there  has  been  a violation  of  the  law. 


Respectfully  submitted. 


COYELL  li.  iiEfITT 

Assistant  Attorney  General 


APPROVED: 


(Acting)'  Attorney  General 


INTOXICATING  LIQUOR, 

Laws  does  not  apply  to  3.2  per  cent  beer 
' 1 1 cense. 
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. 
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Honorable  B*  . ugh  Smith 

City  Attorney 

Cape  uir&rdeau,  Missouri 


FILED  ' 

/J 


near  Siri 

We  have  received  your  letter  of  July  25th,  which 
reads  as  follows: 


"On  pa (jO  533  of  the  Laws  of  1937 
Section  27  sets  out  the  qualifica- 
tions for  an  applicant  applying  for 
a license  to  cell  intoxicating  li- 
quors. Part  of  wl.lch  reads  as  fol- 
lows : ’ No  person  shall  be  granted 

a license  hereunder  unless  such  per- 
son is  of  good  moral  character  and 
a qualified  legal  voter  and  a ' tax 
paying  citizen’  of  the  county,  town, 
eity  or  village.* 

It  is  almost  impossible  to  tell  from 
examining  the  various  liquor  laws 
passed  by  the  legislature  whether  or 
not  the  qualifications  laid  down  in 
the  above  section  are  also  required 
of  an  applicant  to  sell  3.2  beer. 

However,  I an  assuming  that  the  ap- 
plicant for  a license  to  sell  either 
3.2  or  5 percent  beer  or  intoxicat- 
ing liquors  must  meet  the  requirements 
set  out  in  above  section  27. 

I am  familiar  with  the  Sections  of 
the  Statutes  that  lay  down  certain 
qualifi cations  for  oertaln  officers 
and  which  provide  as  for  instance  for 
a city  officer  that  he  must  have  paid 
a city  tax  the  year  preceding  his  elec- 
tion, but  I have  not  been  able  to  find 
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where  our  Courts  have  defined  the  mean- 
ing of  'A  tax  paying  citizen  of  the 
county,  town,  city  or  village*  relating 
to  an  applicant  for  license  to  sell  5*2 
beer  or  intoxicating  liquors. 


1959 


In  tills  day  and  age  of  such  variety  of 
taxes  it  would  seen  that  many  persons 
would  now  be  considered  tax  payers  who 
hi'o  not  heretofore  been  so  considered, 
Por  example  every  one  who  purchases  mer- 
chandise in  this  £tate  pays  a sales  tax, 
r :e  have  income  tax  and  various  degrees 
and  forms  of  license  taxes. 


Do  you  construe  the  phrase  'A  tax  paying 
citizen  of  the  county,  town,  city  or  vil- 
lage* to  mean  that  the  applicant  must  have 
paid  city  taxes  on  real  property  or  person- 
al property  during  the  year  preceding  the 
time  of  his  making  an  application  for  a 
license  to  sell  in  our  city?" 


Section  27  of  the  Liquor  Control  Act,  Laws  of  kissouri, 
1937,  page  533,  does  provide,  as  you  state,  that  "Ho  person 
shall  be  granted  a license  hereunder  unless  such  person  is  of 
good  moral  character  and  a qualified  legal  voter  and  a tax 
paying  citizen  of  the  county,  town,  city  or  village  * * * 
However,  said  section  27  applies  only  to  licenses  for  the 
sale  of  intoxicating  liquor,  such  as  5 per  cent  beer,  whiskey, 
eto,,  and  does  not  apply  to  3,2  per  cent  beer  1]  r"nes. 

Furthermore,  there  is  no  similar  section  in  the  non- 
intoxioatlng  or  3,2  per  cent  beer  laws  which  contains  any 
qualifications  for  license  such  as  is  contained  in  Section  27, 
The  manufacture  and  sale  of  non-intoxicating  or  3,2  per  cent 
beer  is  governed  entirely  by  Sections  13139-a  to  13139-Z-24 
as  contained  in  Laws  of  Missouri,  1933,  and  amended  in  Laws 
of  Missouri,  1935, 

As  we  said  above,  said  Section  27  applies  only  to  the 
sale  of  intoxicating  liquor  and  not  to  3,2  per  cent  beer. 

You  have  asked  what  is  meant  by  the  statutory  term 
"A  tax  paying  citizen  of  the  county,  town,  city  or  village". 
Recently  this  office  was  asked  to  render  an  opinion  as  to 
whether  or  not  a person  who  pays  only  sales  taxes  and  no  other 
taxes  is  eligible  under  the  terms  of  said  Section  27  for  a 
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license  to  sell  intoxicating  liquors.  We  briefed  this 
question  in  connection  with  that  request,  and  we  are  en- 
closing copy  of  said  opinion,  whioh  was  addressed  to  the 
Honorable  Walker  Pierce,  Supervisor  of  Liquor  Control, 
and  dated  May  26,  1939,  In  that  opinion  we  ooncluded 
that  a person  seeking  a liquor  license  must  have  paid  a 
tax,  or  at  least  must  be  liable  for  the  payment  of  a tax 
to  the  county,  town,  city  or  village!  that  sinoe  the 
Missouri  Sales  Tax  is  a tax  payable  to  the  state,  and  to 
the  state  alone,  and  not  to  the  county,  town,  city  or 
village,  a person  who  pays  only  sales  taxes  and  no  other 
taxes  whatsoever  to  the  county,  town,  olty  or  village  in 
which  he  seeks  a liquor  license  is  not  eligible  under  the 
law  for  a license  to  sell  intoxicating  liquors. 


Respectfully  submitted! 


J.  F.  ALLEBACH 
Assistant  Attorney  General 

APPROVED 1 


J(5vkll  r.  m vim 

(Acting)  Attorney  General 


JiAxVC 

Enc, 


CRIMINAL  COSTS!  State  is  not  liable  for  costs  in 

apprehending  a parolee  sentenced 
to  the  penitentiary  by  a Circuit 
Judge  upon  revocation  of  the  parole. 
Parole  is  not  part  of  case  proper. 


August  10,  1939 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 
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Dear  Sir: 


The  following  opinion  is  in  answer  to  jour  letter 
of  July  26th,  1939,  for  an  official  opinion  in  regard  to 
payment  by  the  state  of  costs  relative  to  persons  con- 
victed of  felonies  and  sentenced  to  the  penitentiary,  where 
said  defendants  are  paroled  by  the  court.  The  request  also 
includes  a bill  of  costs  rendered  by  the  Clerk  of  the  Cir- 
cuit Court  of  Johnson  County,  State  of  Missouri,  in  the  case 
of  State  of  Missouri  v.  Joseph  Ament,  on  a charge  of  burglary 
and  larceny,  under  section  40b6  R*  S*  Missouri,  1929.  The 
charge  of  burglary  and  larceny  is  subject  solely  to  Imprison- 
ment in  the  penitentiary,  or  to  another  institution  on  ac- 
count of  age  of  the  defendant,  and  upon  conviction  the  State 
of  Missouri  must  pay  the  costs.  Your  request  specifically 
asks  an  opinion  as  to  whether  or  not  the  state  is  liable, 
for  the  fees  due  the  probation  officer  who  apprehended  the 
defendant  on  a revocation  of  parole*  Under  the  statement  of 
the  fee  bill,  the  court  and  prosecuting  attorney  certify 
that  the  defendant  entered  a plea  of  guilty,  axid  was  sentenced 
to  four  years  at  ^oonville,  Missouri,  and  paroled  October 
27th,  1938*  The  statement  further  sets  out  that  the  court 
ordered  the  probation  officer  to  apprehend  the  defendant 
because  of  information  he  is  violating  parole  orders  and 
ordered  that  the  probation  officer  bring  him  before  the 
court  for  sentence.  After  the  parolee  had  been  apprehended 
and  brought  back  to  Johnson  ounty  at  an  expense  of  ,143*05, 
the  court  granted  a stay  on  tne  parole  which  amounted  to  an 
order  of  probation* 

Section  3826  R*  3.  Missouri,  1929,  partially  reads 

ss  follows! 
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"In  all  capital  cases  in  which  the  def- 
endant shall  be  convicted,  and  in  all 
cases  in  which  the  defendant  shall  be 
sentenced  to  imprisonment  in  the  peni- 
tentiary, and  in  cases  where  sue},  person 
is  convicted  of  an  offense  punishable 
solely  by  imprisonment  in  the  peniten- 
tiary, and  is  sentenced  to  imprisonment 
in  the  county  Jail,  workhouse  or  reform 
school  because  such  person  is  under  the 
age  of  eighteen  years,  the  state  shall 
pay  the  coats,  if  the  defendant  shall  be 
unable  to  pay  them,  except  costa  incur- 
red on  behalf  of  defendant.  * * * " 


It  will  be  noted  under  the  above  seotion  that  it  reads 
specifically  "shall  be  convicted"*  The  word  "convicted" 
means  final  conviction,  that  is,  that  the  defendant  was 
sentenced  to  either  the  penitentiary  on  a felony  or  was 
sentenced  to  imprisonment  in  the  county  jail,  workhouse, 
or  reform  school  because  such  person  is  under  the  age 
of  eighteen  years*  Before  sentence,  the  court,  under  the 
law,  must  give  the  defendant  allocution  and  then  sentence 
him,  which  sentence  at  the  same  time  commits  the  defend- 
ant to  the  penitentiary*  A commitment  is  then  ordered 
for  the  sheriff  to  take  the  defendant  to  the  penitentiary 
in  conformity  with  the  order  of  sentence  of  the  court* 

The  population  of  Johnson  County,  according 
to  the  last  decennial  federal  census,  was  22,413*  Under 
that  bracket  of  population  the  Circuit  Court  of  Johnson 
County  has  the  power  to  parole  a defendant  who  has  been 
convicted  by  reason  of  section  3809  R*  S.  Missouri,  1929, 

which  reads  as  follows: 

* 


"The  circuit  and  criminal  courts  of  this 
state,  and  the  court  of  criminal  correction 
of  the  city  of  St.  Louis,  shall  have  power, 
as  hereinafter  provided,  to  parole  persons 
convicted  of  a violation  of  the  criminal 
laws  of  this  state*" 
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Section  3811  R.  S.  Missouri,  1929,  reads  as  fol- 
lows t 


"..hen  any  person  of  previous  good  character 
and  who  shall  not  have  been  previously  con- 
victed of  a felony,  shall  be  convicted  of 
any  felony  except  murder,  rape  (where  the 
rape  charged  and  the  proof  shows  said  rape 
to  have  oeen  committed  by  means  of  force, 
violence  or  by  putting  the  female  in  fear 
of  immediate  injury  to  her  person),  arson 
or  robbery,  and  imprisonment  in  the  peni- 
tentiary snail  be  assessed  as  the  punishment 
therefor,  and  sentence  shall  have  been  pro- 
nounced, the  court  before  whom  the  conviction 
was  had,  if  satisfied  that  such  person,  if 
permitted  to  go  at  large,  would  not  again 
violate  the  law,  may  in  ills  discretion,  by 
order  of  record,  parole  such  person  and 
permit  him  to  ^o  and  remain  at  large  until 
such  parole  be  terminated  as  hereinafter 
provided*  Provided,  that  the  court  shall 
have  no  power  to  parole  any  person  after 
he  has  been  delivered  to  the  warden  of  the 
penitentiary. " 


It  will  be  noted  under  the  above  section  that  the  parole  can 
only  be  granted  after  sentence  Is  pronounced,  which  occurs 
immediately  after  allocution.  A commitment  is  then  issued 
which  orders  the  sheriff  to  take  the  prisoner  to  the  peni- 
tentiary. Dp  to  this  point  the  state  is  liable  for  the 
coats,  but  after  the  commitment  to  the  penitentiary  the 
state  is  not  liable  for  any  further  costs,  except  the  costs 
of  transporting  the  prisoner  to  the  penitentiary.  It  was 
so  held  in  the  case  of  State  v.  Kelly,  274  S.  731,  par. 
4,5,  wnere  the  court  said* 


"Of  course,  the  special  judge  may  pass  on 
the  motion  for  a new  trial,  grant  an  appeal, 
settle  the  bill  of  exceptions,  etc.  This 
because  such  matters,  being  but  procedural 
steps  to  be  taken  in  arriving  at  the  ultimate 
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determination  of  defendant's  guilt  or  in- 
nocence, are  so  related  to  the  trial  of  the 
cause  as  to  be  deemed  Incident  thereto.  But 
the  granting  of  a parole  has  naught  to  do 
with  the  ascertainment  of  guilt  of  innocence. 

It  presupposes  the  defendant's  guilt.  An 
application  for  parole  cannot  be  entertained 
until  after  a Judgment  of  conviction  has  been 
rendered  (sections  4156  and  4157,  R,  S,  1919) 
and  that  Judgment  has  become  a finality  (sec- 
rron"TO77lCTr.  lTO).“  TE « granting  of  a 
parole,  therefore,  whether  It  be  ~5eemec[~a  con- 
ditional susnehiTon  of  sentence  or  a con- 
dl t Iona I pardon  is  no  part  of  the  trial  of  a 
cause  wTTlcn  culminates  In  a "Judgment  'of  con- 
viction, nor  is  it  Tn  any  way  lncT;Te'nI~ the  re  t o . 
‘ o appeal  lay"Fr on  Trie  Jud ,pae nt  entered  on 
the  pleas  of  guilty  of  defendants  Jdor0a n and 
Burnett,  It  wap  a final  rte termination  of 
tlie  cause,  hen  "Judge  tng  rendered  that" 
Judgment , his  powers  and  duties  as  special 
Judge  cane  to  an  end.  Consequently  he  was 
not  the  judge  of  the  Cape  Girardeau  county 
circuit  court  on  the  31st  day  of  August, 

1923,  for  any  purpose  whatever, " 


In  this  opinion,  as  set  out  aoove,  the  court  not  only  pas- 
sed upon  the  authority  of  the  special  judge  in  granting 
a parole,  but  also  ruled  that  tne  parole  was  not  an  Inci- 
dent to  the  conviction,  and  was  not  part  of  the  trial  of  the 
cause,  and  could  not  be  given  until  after  judgment  of  con- 
viction had  been  rendered  and  that  judgment  had  become  a 
finality.  This  holding  means  that  after  the  judgment  and 
sentence  the  cause  was  finally  disposed  of  and  that  the 
parole  was  a matter  separate  and  apart  from  the  case  its- 
elf, and  in  view  of  this  holding  jud^gaent  lor  coots  adjudged 
against  the  defendant  could  not  be  paid  by  the  etata  after 
the  judgment  and  aentenoe  except  the  transportation  fees 
which  accrue  In  favor  of  the  sheriff  In  taking  the  defendant 
to  the  penitentiary.  The  parole^  when  grafted  before  the  def- 
endant is  taken  to  the  penitentiary  may  be  revoked  by  virtue 
of  section  3812  R,  S,  Missouri,  1929,  which  reads  as  follows: 
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"When  any  person  shall  be  paroled  under  the 
provisions  of  section  3811  of  this  article 
the  court  granting  said  parole  or  the  judge 
thereof  in  vacation  nay  terminate  said  parole 
at  any  time  without  notice  to  such  person  by 
merely  directing  the  clerk  of  the  court  to 
make  out  and  deliver  to  the  sheriff  ox  other 
proper  officer  a certified  copy  of  the  sentence, 
together  with  a certificate  that  such  person 
has  oeen  paroled  and  his  parole  has  been  termi- 
nated, and  it  shall  be  the  duty  of  such  officer, 
. upon  receipt  of  such  certified  copy  of  sen- 
tence, to  immediately  arrest  such  person  and 
transport  and  deliver  him  to  the  warden  of  the 
penitentiary  in  the  same  manner  as  if  no  parole 
had  been  granted,  and  the  time  such  person  shall 
have  been  at  large  upon  parole  snail  not  oe 
counted  as  a part  of  the  term  of  hie  sentence, 
but  the  time  of  his  sentence  shall  count  from 
the  date  of  his  delivery  to  the  warden  of  the 
penitentiary. " 


Under  the  above  section  it  will  be  noticed  that  the  court 
may  revoke  the  parole  without  notice  to  the  defendant, 
by  merely  directing  the  clerk  of  the  court  to  make  out 
and  deliver  to  the  sheriff  or  other  proper  officer  a 
certified  copy  of  the  sentence,  together  with  a certifi- 
cate that  such  peraon  has  been  paroled  and  has  been  termi- 
nated. It  shall  then  be  the  duty  of  such  officer  to  im- 
mediately arrest  the  defendant  and  take  him  to  the  peni- 
tentiary. This  order  or  revocation,  as  set  out  in  section 
3812,  supra,  does  not  provide  for  the  taking  of  the  defend- 
ant before  the  court,  but  provides  only  that  he  betaken 
and  delivered  to  the  warden  of  the  penitentiary  in  the 
same  manner  as  if  no  parole  had  been  granted.  In  case  of 
a parole  being  revoked,  the  order  of  the  court  to  the 
sheriff  that  he  transmit  the  defendant  to  the  penitentiary 
is  still  a part  of  the  record  proper  in  the  case,  and 
even  if  two  years  had  elapsed  from  the  time  of  the  sentence 
of  the  defendant  the  transportation  fees  of  the  sheriff  in 
taking  the  defendant  to  the  penitentiary  would  not  be  bar- 
red and  would  not  violate  section  11416,  K.  s.  Missouri, 
1929,  which  reads  as  follows: 


"Persons  having  claims  against  the  state 
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shall  exhibit  the  same,  with  the  evidence 
in  support  thereof*  to  the  auditor,  to  be 
audited,  settled  and  allowed,  within  two 
years  after  such  claims  shall  accrue,  and 
not  thereafter. " 


The  reason  why  it  would  not  be  barred  is  that  the  trans- 
portation fees  would  not  accrue  until  the  prisoner  was 
transported  to  the  penitentiary.  According  to  the  case 
of  State  v.  Kelly,  supra,  the  parole  is  not  an  incident 
nor  is  it  part  of  the  record  proper  of  the  case,  and  there- 
fore parole  costs  should  not  be  paid  by  the  state  in  any 
event.  We  find  no  authority  which  provides  that  the  state 
should  pay  any  cbsts  of  the  proceedings  of  a parole.  In 
the  case  of  Ring  v.  The  Chas.  Vogel  Paint  & Glass  Co., 

46  Mo.  App.  374,  l.c.  377,  the  court  said: 


"Preliminary  to  the  discussion  of  the  items 
of  cost  here  in  controversy,  it  may  be  stated 
that  the  entire  subjeot  of  costs,  in  both  civil 
and  criminal  cases,  is  a natter  of  statutory 
enactment)  that  all  such  statutes  must  be  strict- 
ly construed,  and  that  the  officer  or  other  per- 
sons claiming  coats,  which  are  contested,  must 
he  able  to  put  his  finger  on  the  statute  author- 
izing their  taxation.  Miller  v.  Muegge,  27  Ido. 
App.  670;  Shed  v.  Railroad,  67  Mo.  687;  Gordons 
v.  Maupln,  10  Mo.  352)  >ord  v.  Railroad,  29  Mo. 
App.  616." 


Under  the  holding  in  the  above  case  one  must  point  out  the' 
statute  authorizing  the  taxation  of  costs  in  connection  with 
this  case.  We  have  pointed  out  section  11791,  P.«  S.  Missouri, 
1929,  supra,  which  is  too  lengthy  to  set  out  in  this  opinion. 
Under  this  section  *Meh  specifically  sets  out  fees  of  sher- 
iffs we  find  no  authority  for  the  sheriff  to  receive  any 
costs  involved  in  a parole  proceeding. 

As  we  have  said  before  the  state  is  only  liable 
for  the  oosts  up  to  the  time  of  the  final  allocution  and 
sentence  of  defendant  subject  to  the  further  costs  of  trans- 
portation as  ordered  by  the  sentence  and  commitment  of  the 
court. 
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CONCLUSION. 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  state  Is  only  liable  for  the 
payment  of  costs  in  the  case  proper  where  a defendant  is 
convicted  on  a felony  charge. 

T-'e  are  further  of  the  opinion  tiiat  where  a defend- 
ant Is  convicted  and  sentence*  the  commitment  may  be  held 
up  by  parole,  and  probation,  a .d  if  later  on  the  parole  or 
probation  is  revoked  or  set  aside,  the  state  will  be  liable 
for  the  transportation  of  the  prisoner  to  the  penitentiary. 
The  state  will  be  liable,  even  if  more  than  two  years  had 
elapsed  from  the  time  of  the  original  sentence,  for  the 
reason  that  the  costs  of  transportation  of  the  parolee 
on  revocation  to  the  penitentiary  did  not  accrue  until 
after  the  prisoner  was  confined  In  the  penitentiary. 

In  view  of  the  fact  that  we  have  held  that  the 
state  Is  not  liable  for  costs  involved  in  the  granting 
and  enforcement  of  paroles,  it  would  not  be  necessary  for 
this  department  to  state  under  which  appropriation  such 
cos t 8 should  be  paid.  The  appropriation  for  that  depart- 
ment, which  appears  in  House  Bill  No.  586,  Sixtieth  General 
Assembly,  - Appropriations  for  Costs  in  Criminal  Cases,  and 
Appropriations  for  Costs  in  Criminal  Cases  Transportation, 
are  of  course  for  two  different  purposes.  The  appropriation 
for  transportation  does  not  mean  transportation  in  cases 
of  apprehension  of  parole  violators,  but  only  means  the 
transportation  of  prisoners  from  their  place  of  conviction 
to  the  state  penitentiary. 


Rsspeotfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED t 


77T7  T'AYTCjK 

(Acting)  Attorney  General 
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Unless  drainage,  levee  and  special  Improvement 
districts  have  protected  their  interest  by 
paying  the  general  taxes  or  redeeming  before 
the  third  general  tax  sale,  they  have  thereby 
lost  their  claim  for  assessments  for  the  parti- 
cular years  involved.  Also  they  must  redeem 
the  certificates  of  purchase  as  provided  in 
Secti^^^^3£2  as  a condition  precedent  to 


the  foreclosure  of  their  lien. 


I' 

> 

Mr.  Alvin  Bmyth 

Treasurer  & hx-ofticio  Collector 
Stoddard  County 
Bloomfield,  Missouri 


Dear  Hr.  Smyth : 


Vie  desire  to  acknowledge  your  letter  of  August 
6,  1939,  which  is  as  follows: 


"A  few  days  ago,  I received  a copy  of  Senate 
bill  No.  311,  amending  the  Jones -hunger  Law,  and 
I am  advised  that  tills  bill  has  been  signed  by 
the  Governor  and  will  become  operative  before  the 
November  sales. 

"In  reading  Section  9963f  of  this  amendment, 

I notice  the  following  sentence:  'But  no  drainage, 
levet-  or  any  other  special  improvement  district 
shall  foreclose  its  lien  against  any  property  sold 
under  tills  act  until  it  has  redeemed  as  provided 
herein. * It  is  presumed,  of  course,  that  this 
applies  only  to  first  and  second  sales,  there 
being  no  redemption  period  after  a third  sale. 
However,  this  provision,  coupled  with  the  fact 
that  hereafter  there  will  be  no  redemption  period 
after  a third  sale,  immediately  raises  a couple 
of  questions  regarding  conflicts  between  sales 
for  general  taxes  and  sales  for  drainage  taxes 
for  the  same  years. 

"As  an  example,  we  shall  say  that  a tract  of 
land  In  a drainage  district  is  offered  at  third 
sale^  in  November,  1939  under  the  - mended , T Jone s- 
i’unger  law  for  the  years  1935,  " o,  1*37  and 
1938.  At  the  same  time,  a suit  pending  in  Cir- 
cuit Court  on  the  drainage  taxes  lor  the  same 
years.  At  the  Jones-kunger  sale,  this  property 
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Is  sold  to  the  highest  bidder  and  a deed  inanediate- 
ly  Issued,  as  provided  In  Section  9953a  of  Senate 
Bill  No.  311.  There  being  no  redemption  period, 
does  the  issuance  of  the  deed  under  the  Jones-Mun- 
ger  sale  nullify  the  lien  of  the  drainage  district 
and  bar  further  action  or  foreclosure  under  the 
pending  suit  for  the  drainage  taxes?  Also,  will 
Section  9963f  require  the  drainage  districts  to  re- 
deem certificates  issued  in  1937  and  1938  in  order 
to  pursue  to  foreclosure  suite  already  filed  on 
drainage  taxes  for  the  same  years  for  which  the 
certificates  were  Issued?  I have  a number  of 
drainage  tax  stilts  pending  that  come  under  this 
classification  and  there  is  a question  in  my  mind 
as  to  whether  or  not  I shall  have  the  right  to 
foreclose  under  these  suits  after  Senate  Bill  No. 
311  becomes  effective  unless  the  outstanding  certi- 
ficates are  redeemed  by  the  several  drainage  dis- 
tricts involved. 

"Your  opinion  on  these  questions  will  be  very 
much  appreciated. " 


Section  9963f  of  Senate  Bill  No.  311  of  the  t>Oth  General 
Assembly  of  Missouri,  is  as  follows: 


"Any  drainage,  levee  or  any  other  special  improve- 
ment district  having  a lien  on  any  land  or  lot, 
upon  which  there  has  been  Issued  a certificate 
of  purchase,  may,  if  authorized  by  the  law  creat- 
ing such  drainage,  levee  or  other  special  improve- 
ment district,  at  any  time  within  the  period  of 
redemption  applicable  to  any  certificate  of  pur- 
chase, deposit  with  the  collector  the  amount 
necessary  to  redeem  such  lands.  Upon  any  such 
deposit  the  collector  shall  give  immediate  notice 
thereof  to  the  holder  of  the  certificate  of  pur- 
chase. But  no  drainage,  levee  or  any  other  special 
improvement  district  shall  foreclose  its  lien  / 
against  any  property  sold  under  tills  act  until  it 
has  redeemed  as  provided  herein.  The  holder  of 
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such  certificate  of  purchase  shall  then  surrender 
said  certificate  of  purchase  to  the  collector, 
who  shall  pay  to  the  holder  of  the  certificate 
the  money  so  deposited  by  such  drainage,  levee  or 
other  special  Improvement  district.  In  cases  to 
which  this  section  la  applicable  said  certificate 
of  purchase  shall  not  be  cancelled  but  shall  be 
considered  as  legally  assigned  to  the  drainage, 
levee  or  other  special  improvement  district  mak- 
ing the  deposit  as  hereinbefore  set  forth  and  shall 
be  delivered  by  the  collector  to  such  district, 
noting  thereon  compliance  with  this  section.  Any 
such  certificate  nay  then  be  redeemed  as  provided 
for  in  this  act  from  any  such  drainage,  levee  or 
other  speoial  improvement  district*  if  not  redeem- 
ed, then  any  such  drainage,  levee,  or  other  special 
improvement  district  shall  be  entitled  to  a col- 
lector's deed,  in  the  same  manner  and  under  the 
same  conditions  as  provided  for  in  this  act  as  to 
other  holders  of  a certificate  of  purchase.” 


Section  9962a  of  Senate  Bill  No.  94,  Laws  of  Missouri 
for  1933  is,  in  part,  as  follows: 


"All  lands  and  lots  on  which  taxes  are  delinquent 
and  unpaid  shall  be  subject  to  sale  to  discharge 
the  lien  for  said  delinquent  and  unpaid  taxes  as 
provided  for  in  this  act  on  the  first  Monday  of 
November  of  each  year,  and  it  shall  not  be 
necessaxy  to  include  the  name  of  the  owner,  mort- 
gagee, occupant  or  any  other  person  or  corpora- 
tion owning  or  claiming  an  Interest  in  or  to  any 
of  said  lands  or  lots  in  the  notice  of  such  sale; 
* # * * B 


Section  9966a,  thereof  is,  in  part,  as  follows: 


""The  owner  or  occupant  of  any  land  or  lot  sold 
for  taxes,  or  any  other  persons  having  an  inter- 
est therein,  may  redeem  the  same  at  any  time  dur- 
ing the  two  3 ear 8 next  ensuing,  in  the  following 
manner:  * * * " 
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Section  9953a  of  Senate  Bill  No#  3U,  supra,  is  as  follows* 


"Whenever  any  lands  have  been  or  shall  herafter 
be  offered  for  sale  for  delinquent  taxes,  interest, 
penalty  and  costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years  and  no  person 
shall  have  bid  therefor  a sum  equal  to  the  delin- 
quent taxes  thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county  collector  shall 
at  the  next  regular  tax  sale  of  lands  for  delin- 
quent taxes,  sell  same  to  the  highest  bidder,  and 
there  shall  be  no  period  of  redemption* from  such 
sales#  No  certificate  of  purchase  shall  issue  as 
to  such  sales  but  the  purchaser  at  such  sales 
shall  be  entitled  to  the  immediate  Issuance  and 
delivery  of  a collector's  deed#  If  any  lands  or 
lots  are  not  Bold  at  such  third  offering,  then 
the  Collector,  in  his  discretion,  need  not  again 
advertise  or  offer  such  lands  or  lots  for  sale  oftener 
than  once  every  five  years  after  the  third  offer- 
ing of  such  lands  or  lots,  and  such  offering  shall 
toll  the  operation  of  any  applicable  statute  of 
limitations#  A purchaser  at  any  sale  subsequent 
to  the  third  offering  of  any  land  or  lots  shall  be 
entitled  to  the  Immediate  issuance  and  delivery  of 
a collector's  deed  and  there  shall  be  no  period  of 
redemption  from  such  sales;  provided,  however,  be- 
fore any  purchaser  at  a sale  to  which  this  section 
is  applicable  shall  be  entitled  to  a collector's 
deed  it  shall  be  the  duty  of  the  collector  to  de- 
mand, and  the  purchaser  to  pay,  in  addition  to  his 
bid,  all  taxes  due  and  unpaid  oh  such  lands  or  lots 
that  became  due  and  payable  on  such  lands  or  lots 
subsequent  to  the  date  of  the  taxes  included  in 
such  advertisement  and  sale# 

"In  the  event  the  real  purchaser  at  any  sale  to 
which  this  section  is  applicable  shall  be  the  owner  of 
the  lands  or  lots  purchased,  or  shall  be  obligated 
to  pay  the  taxes  for  the  non-payment  of  which  such 
lands  or  lots  were  sold,  then  no  collector's  deed 
shall  issue  to  such  purchaser,  or  to  anyone  acting 
for  or  on  behalf  of  such  purchaser,  without  payment 
to  the  collector  of  such  additional  amount  as  will 
discharge  in  full  all  delinquent  taxes,  penalty, 
interest  and  costs#" 
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Seotion  9963a,  supra,  provides  that  there  shall  be  no 
period  of  redemption  from  the  sale  of  lands  at  a general  State 
and  County  third  tax  sale. 

Section  9963f , supra,  provides  that  any  drainage,  levee 
or  improvement  district  may  redeem  from  the  certificate  hol- 
der of  a general  tax  sale  "if  authorized  by  the  law  creating 
such  drainage,  levee  or  other  special  Improvement  district 
at  any  time  within  the  period  of  redemption  applicable  to  any 
certificate  of  purchase. 

The  underscored  part  of  the  above  seotion  is  construed 
by  the  Springfield  Court  of  Appeals  in  the  case  of  Drainage 
District  No.  23  vs.  Hetlage,  102  S.  W.  (2nd)  702,  709  wherein 
the  court  sayst 

"Ordinarily,  the  holder  of  an  inferior  lien  has 
the  right  of  redemption  where  it  is  not  made  a 
party  or  not  served  in  a suit  by  the  holder  of 
a superior  lien  to  foreclose  its  lien.  # « « 

Section  10766  thereof  expressly  grants  circuit 
court  drainage  districts  the  right,  under  cer- 
tain circumstances,  to  bid  on  real  estate  offer- 
ed for  sale  for  state  and  county  taxes  and  the 
right  to  redeem,  but  no  such  power  or  authority 
is  vested  by  said  secETon  in  county  court  dls- 
tricta.  * * 


Prior  to  the  enactment  of  Senate  Bill  94  many  cases  were 
decided  by  the  court  on  the  question  involved.  In  Little 
River  Drainage  District  vs.  Sheppard,  7 S.  W.  (2d)  1013,  the 
court  said  (p.  1014) i 


"The  lien  for  state  and  county  tax  shall  be  para- 
mount. The  statute  does  not  say  that  it  shall 
necessarily  destroy  the  district  lien  for  special 
taxes.  The  plaintiff  district,  according  to  the 
stipulation  and  finding  of  the  trial  court,  was 
not  made  a party  to  this  proceeding.  No  person 
or  corporation  can  be  affected  by  a proceeding  to 
which  he  or  it  was  not  made  a party,  and  that  ap- 
plies to  tax  suits.  For  Instance,  the  state* s 
lien  for  taxes  is  superior  to  a prior  mortgage 
lien,  and  a sale  under  such  tax  lien  conveys 
title  to  the  purchaser  but  does  not  affect  the 
mortgagee's  right  to  redeem." 


Mr* 
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In  said  suit  the  court  held  that  because  the  drainage 
district  was  not  made  a party  to  the  tax  suit  that  said  suit 
would  not  have  the  effect  of  extinguishing  or  satisfying 
the  drainage  districts  lien.  However,  the  court  made  this 
pointed  observation  (p,  1014), 


"If  the  district  had  been  made  a party  to  tlie 
proceeding  with  an  opportunity  to  meet  and  pay 
the  general  taxes  at  the  time,  a different  ques- 
tion would  be  presented  for  consideration* " 


Also,  In  McAnally  v*  Little  Kivor  Drainage  Dist.  et  al*, 
28  S.  W.  (2nd)  660,  the  Supreme  Court  of  Missouri,  en  banc, 
made  this  remark: 


"Since  the  ruling  in  Little  River  Drainage  Dis- 
trict v,  Sheppard,  320  Mo*  341,  7 S*  W*  (2nd) 
1013,  respondents  concede  they  lost  their  lien 
for  delinquent  annual  Installments  levied  prior 
to  the  levy  and  subsequent  sale  of  the  land  in 
question  for  state  and  county  taxes  for  the 
year  1926*" 


In  case  of  Holly  vs*  Rolwlng,  87  S*  W.  (2nd)  651,  In  en- 
forcing a general  tax  lien  a levee  and  drainage  district  were 
made  parties  defendant.  Judgment  was  rendered  against  them 
and  the  land  sold*  Construing  their  rights  on  this  record, 
the  court  said: 


" « * * Since  the  district  had  its  rights  and 
remedies  as  fully  set  out  in  section  10766, 
suprs,  and  stood  by  and  did  not  protect  its  in- 
terest as  specifically  provided  in  the  statutes. 
It  thereby  lost  its  claim  for  taxes  for  the 
particular  years  involved*  This  does  not  mean 
that  the  district  has  lost  any  other  rights,  or 
that  the  landowner  may  defraud  the  districts  by 
letting  his  land  be  sold  for  general  taxes  and 
have  it  bought  by  a friend  and  afterwards  re- 
turned to  the  original  owner,  as  claimed  by 
defendants  here*  The  statutory  provisions  clear- 
ly answer  that  argument*  The  districts  may  have 
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protected  their  interests  by  paying  the 
general  taxes,  and  thereby  precluded  any 
such  fraudulent  act  on  the  part  of  the 
landowner  as  has  been  suggested  here*  It 
might  under  some  circumstances  be  some 
burden  on  the  part  of  the  drainage  or 
levee  districts  to  use  their  funds  for  a 
while  in  paying  the  general  taxes,  but 
they  were  organised  tinder  such  provisions 
of  the  statutes,  and  if  the  lands  involved 
are  not  of  such  value  to  Justify  the  dis- 
trict in  paying  the  general  taxes  to  pro- 
tect the  liens,  of  the  districts,  then 
tinder  such  condition  there  would  be  no- 
thing lost  to  stand  by  and  let  the  lands 
be  sold  for  general  taxes*  But  the  condi- 
tion was  not  true  in  this  instance,  and 
as  a general  rule  it  is  not  true*  Certain- 
ly the  lands  in  these  districts  are  always 
worth  more  than  the  general  taxes  against 
them,  and  the  district's  rights  and  the 
rights  of  the  bondholders  may  be  protect- 
ed if  the  board  of  supervisors  will  be 
vigilant  in  acting  under  the  rights  given 
by  the  statutes* " 


Under  the  provision  of  Senate  Bill  No*  94,  supra,  and 
Section  9962a,  thereof,  a notice  being  given  as  therein  re- 
quired, no  owner,  mortgagee,  occupant  or  any  other  person  or 
corporation  owning  or  claiming  an  Interest  in  or  to  any  of 
said  lands  or  lots  in  the  notice  of  such  sale  could  establish 
that  there  was  not  due  process* 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that  un- 
less drainage,  levee  and  special  improvement  districts  have 
protected  their  interests  by  paying  the  general  taxes  or  re- 
deeming before  the  third  general  tax  sale,  they  have  thereby 
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lost  their  claim  for  assessments  for  the  particular  years 
involved*  Also  they  must  redeem  the  certificates  of  purchase 
as  provided  In  Section  9963f,  supra*  as  a condition  precedent 
to  the  foreclosure  of  their  lien* 


Respectfully  submitted* 


S.  V.  ..hDLliiU 

Assistant  Attorney  Ueneral 


APRROVL Di 


i:  ey  imoi; 

( Acting ) At tomey-oeneral 


SVM 


CRIMINAL  COSTS i 


U^pon  a case  being  "continued  generally"  on 
either  a capital  ease,  penitentiary  case  or 
county  Jail  sentence,  or  fine,  the  cost  is 
taxed  but  not  certified  to  either  the  State 
Auditor  or  Clerk  of  the  County  Court. 


November  16,  1939 


PILED*  #83 


Hon.  Porrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Slri 


FILED 


We  are  in  receipt  of  your  request  for  an  opinion,  dated 
October  20,  1939,  which  reads  as  follows! 


"We  are  in  receipt  of  a letter  from  Mr.  0.  H. 

Summers,  Circuit  Clerk  of  Vernon  County,  Missouri 
requesting  information  in  regard  to  a felony  case 
which  had  been  continued  generally.  Mr.  Summers 
desires  to  know  whether  the  State  or  County  if 
liable  for  the  payment  of  costs. 

"We  are  enclosing  herewith  a copy  of  the  letter 
from  Mr.  Summers.  You  will  net#  that  he  mentions 
that  the  ease  was  State  vs.  Vem  Poley  and  was  a 
felony  case.  He  does  not  state,  however,  whether 
it  was  a capital  case,  a case  punishable  solely  by 
imprisonment  in  the  penitentiary,  or  whether  it  was 
a mixed  felony,  that  is,  one  punishable  either  by  penl 
tentiary  sentence  or  by  Jail  sentence  or  fine.  He  re- 
cites, however,  that  the  defendant,  while  awaiting 
trial  in  Vernon  County,  broke  Jail,  and  I presume  that 
the  case  in  question  was  on  the  charge  of  breaking 
Jail  before  conviction,  which  charge  would  be  punish- 
able under  Section  391b  R.  S.  Mo.  1929. 

"Your  office  has  heretofore,  under  date  of  January 
22,  1934,  rendered  an  opinion  in  regard  to  costs 
when  a criminal  case  was  continued  generally.  How- 
ever, I presume  that  the  opinion  rendered  at  that 
time  does  not  apply  to  cases  where  the  punishment 
grades  from  penitentiary  sentence  down  to  Jail 
sentence  or  fine. 
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"We  would  like  to  have  your  official  opinion  in 
regaz*d  to  the  payment  of  coats  where  a general  con- 
tinuance is  had  in  criminal  cases.  We  would  appre- 
ciate it  if  you  will  advise  us  fully  in  regard  to 
the  payment  of  all  costs , both  state  and  defendant's 
costs,  in  capital  cases  or  cases  where  penitentiary 
sentence  is  the  sole  punishment,  and  also  in  mixed 
felony  cases  where  the  punishment  grades  from  peni- 
tentiary sentence  down  to  Jail  sentence  or  fine." 


In  answer  to  the  above  request,  will  say  that  this 
office,  on  January  22,  1934,  rendered  you  an  opinion  in 
reference  to  the  liability  of  state  for  defendant's  cost 
where  case  is  "continued  generally."  Tou  have  mentioned 
this  opinion  in  your  request,  and  after  reading  the  same  I 
find  that  the  opinion  does  not  cover  your  present  request. 

In  that  opinion,  the  point  Involved  seemed  to  be  whether  or 
not  the  state,  meaning  the  plaintiff,  was  liable  for  costs 
on  a case  "continued  generally."  This  opinion  Involved  most 
ly  the  question  of  whether  the  plaintiff  or  defendant  was 
liable,  when  the  continuance  was  made  on  either  the  appli- 
cation of  thh  plaintiff  or  on  the  application  of  the  def- 
endant. I am  enclosing  a copy  of  this  opinion. 

The  section  to  be  construed  is  Section  3841  R.  S. 
Missouri,  1929#  and  reads  as  follows t 


"The  clerk  of  the  court  in  which  (any  criminal 
cause  shall  have  been  determined)  or  (continued 
generally)  shall,  immediately  after  the  adjourn- 
ment of  the  court  and  before  the  next  succeeding 
term,  tax  all  costs  which  have  accrued  in  the 
case (and  if  the  state  or  county  shall  be  liable 
undcrTHe  provisions  oT~~ this  article  for  such 
costs  or  any  part  thereof,)  he  shall  make  out 
and  deliver  forthwith  to  the  prosecuting  attorney 
of  said  county  a complete  fee  bill,  specifying 
each  item  of  services  and  the  fee  therefor. 
(Underscoring  and  parentheses  ours) 


This  section  specifically  states  "the  clerk  of  the  court 
in  which  any  criminal  cause  shall  have  been  determined  * 

*."  This  phrase  is  a disjunctive  of  the  following  phrase, 
"or  continued  generally  shall,  * *."  In  other  words,  the 
clerk  must  tax  all  costs  which  have  accrued  in  the  case 
first  where  the  cause  shall  have  been  determined,  or  second, 
continued  generally.  In  other  words,  under  either  clrcum- 
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stances,  that  Is,  determined  or  continued  generally,  the 
clerk  must  tax  the  costs  which  hare  accrued  In  the  case. 

This  section  further  provides  "and  If  the  state  or  county 
shall  be  liable  under  the  previsions  of  this  article  for 
such  costs  or  any  part  thereof,  he  shall  make  out  and 
deliver  forthwith  to  the  prosecuting  attorney  of  said 
county  a complete  bill  specifying  each  Item  of  services 
and  the  fee  therefor.”  In  other  words,  the  last  quoted 
phrase  only  applies  to  the  first  quoted  phrase,  that  Is 
''shall  have  been  determined”,  while  the  second  quoted 
phrase,  that  la  "contained  generally”  the  clerk  must  tax 
the  cost.  When  reading  the  same  as  to  the  above  set  out 
disjunctives,  this  section  Is  not  ambiguous,  and  In  plain 
ordinary  language  it  means  that  In  cases  where  the  cause 
shall  have  been  determined  the  clerk  shall  not  only  tax 
the  costs  but  should  certify  as  to  whether  or  not  the 
state  or  county  shall  be  liable  under  the  provisions  of 
this  article  for  such  costs  cr any  part  thereof. 

In  construing  section  3841,  supra.  It  must  have  been 
the  Intention  of  the  legislature  that  when  the  cause  Is  "con- 
tinued generally”  all  that  Is  necessary  for  the  clerk  to  do 
Is  to  tax  the  costs  as  costs  against  that  particular  case. 

The  state  can  only  be  llabfte  for  costs  specifically  set  out 
by  the  statute,  and  under  section  3841,  supra.  It  would  be 
Impossible  for  the  clerk,  the  prosecuting  attorney,  or  the 
circuit  Judge  to  state  that  the  state  would  be  liable  for 
costs  In  which  the  cause  has  not  been  determined. 

Under  Section  3836  R.  S.  Missouri,  1929*  14  Is  provided 
that  the  state  shall  pay  costs  In  all  capital  oases  In  which 
the  defendant  shall  be  convicted,  and  in  all  oases  In  whloh 
the  defendant  shall  be  sentenced  to  Imprisonment  In  the  peni- 
tentiary, and  In  eases  where  sueh  person  Is  convicted  of 
an  offense  punishable  solely  by  Imprisonment  In  the  peni- 
tentiary, where  the  defendant  Is  unable  to  pay  then.  But, 
where  a oase  Is  "continued  generally"  It  eannot  be  pointed 
out  by  any  statute  that  the  defendant  has  been  convicted 
and  sent  to  the  penitentiary  for  the  reason  thkt  the  case  has 
not  been  finally  determined. 

Also,  under  Section  3827  R.  S.  Missouri,  1929*  the 
statute  specifically  says  that  when  the  defendant  Is  sent- 
enced to  Imprisonment  In  the  county  jail*  or  to  pay  a fine 
and  Is  unable  to  pay  the  costs,  the  county  In  whloh  the  In- 
dictment was  found,  or  Information  filed,  shall  pay  the  costs, 
except  such  as  were  Incurred  on  the  part  of  the  defendant. 
When  a oase  Is  "continued  generally"  and  not  determined,  the 
clerk,  prosecuting  attorney,  or  the  trial  Judge  cannot  say 
that  the  county  shall  pay  the  costs  for  the  reason  that  the 
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defendant  when  placed  upon  trial  at  a later  date  may  be  sen- 
tenced to  the  county  Jail,  or  may  be  sentenced  to  the  state 
penitentiary  on  a graded  felony. 

Also,  Section  3828  R.  S.  Missouri,  1929*  provides  that 
upon  an  acquittal  on  any  case,  either  capital  cases  or  those 
In  which  Imprisonment  In  the  penitentiary  Is  the  sole  punish- 
ment for  the  offense,  the  cost  shall  be  paid  by  the  state 
and  In  all  other  trials  on  Indictment  or  Information,  If  the 
defendant  Is  acquitted,  the  costs  shall  be  paid  by  the  county. 
Under  this  section,  neither  the  clerk,  the  prosecuting  attorney 
nor  the  circuit  Judge  could  say  that  the  defendant  had  been 
acquitted  on  either  an  offense  punishable  solely  In  the  peni- 
tentiary or  that  he  had  been  acquitted  on  a graded  felony. 

The  state  can  only  be  liable  for  costs  specifically 
set  out  by  the  statute.  It  was  so  held  In  the  case  of  State 
v.  Wilder,  197  Mo.  27,  l.c.  32,  where  the  court  said: 


"The  sole  question  arising  from  the  facts  al- 
leged by  the  relator  and  admitted  by  the  State 
Auditor,  Is  whether  the  State  Is  liable  for  the 
costs  claimed  by  the  relator.  For  many  years 
this  court.  In  obedience  to  strict  statutory  pro- 
visions, has  sedulously  maintained  that  no  costs 
can  be  taxed  except  such  as  the  law  in  terms  allows. 
(Shed  v.  Railroad,  67  Mo.  687  j Crouch  v.  Plummer, 

17  Mo.  420 j Stats  ex  rel.  v.  Hill,  J2  Mo.  512j 
Williams  v.  Charlton  County,  85  Mo.  646.” 


Also,  In  the  case  of  State  of  Missouri,  ex  rel.,  v.  Carpenter, 
et  al,  51  Mo.  555*  l.c.  556,  the  court  said: 


"The  statute  In  relation  to  criminal  costs,  pro- 
vides, that  they  shall  be  paid  by  the  State  In  all 
capital  eases  in  which  the  defendant  shall  be  con- 
victed, and  shall  be  unable  to  pay  themj  and  In  all 
cases  In  which  the  defendant  shall  be  sentenced  to 
imprisonment  in  the  penitentiary*  And  shall  be  unable 
to  pay  them.  And  the  county  In  which  the  Indictment 
is  found,  shall  pay  the  costs  In  all  oases  where  the 
defendant  Is  sentenced  to  Imprisonment  In  the  county 
Jail,  and  to  pay  a fine,  or  either  of  these  modes  6f 
punishment,  and  Is  unable  to  pay  them.  (1  W.  S.,  pp. 
348-9,  sections  1,2.) 

"Before  the  State  can  be  made  liable  to  pay  costs 
In  a criminal  prosecution.  It  Is  necessary  that  the 
defendant  should  be  convicted  of  a capital  offense. 
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or  that  ha  should  ba  santancad  to  imprisonment 
in  tha  panitantiary.  Naithar  of  thasa  oc- 
currancas  took  plaoa  in  this  oasa.  It  is  trua 
tha  Jury  brought  in  a verdict  in  favor  of  punish- 
ing him  by  inprisonmant  in  tha  panitantiary,  but 
tha  court  passad  no  santanoa  tharaonj  on  tha  con- 
trary, it  sat  tha  sama  asida.  Thara  was  than 
nothing  final,  either  as  to  conviction  or  santanca. 

\ 

"Tha  oparation  and  affact  was  tha  sama  as  If  thara 
had  baan  a mis-trlal,  and  no  liabilitias  or  rights 
wara  datarninad  tharaby. 

"But  whan  tha  oasa  was  ultimata ly  and  finally  dis- 
posad  of,  tha  rasult  was  a conviction  and  santanca 
to  pay  a fina,  and  ba  imprisonad  in  tha  county  Jail. 
This  was  tha  santanca  that  astabllshad  tha  charactar 
of  tha  off ansa,  and  nada  tha  costs  a charge  against 
tha  county. 

"Although  tha  lndlctmant  was  for  a capital  crlaa, 
and  under  It  tha  prisoner  night  also  have  baan  con- 
victed of  a felony,  punishable  by  Imprisonment  In 
tha  penitentiary,  yet  It  Is  also  trua,  that  It  was 
competent  to  find  him  guilty  of  a lass  degree  or 
grade  of  crime,  by  which  tha  punishment  would  ba 
reduced  to  Imprisonment  in  tha  county  Jail,  or  by 
such  imprisonment  coupled  with  a fina.  It  is  tha 
conviction  and  sentence  In  such  oasa  which  estab- 
lishes tha  grade  of  the  offense,  for  tha  purpose 
of  fixing  tha  liability  for  costs,  and  not  tha  al- 
legations contained  In  tha  lndlctmant.  This  Is 

tha  only  question  wa  are  called  upon  to  review. 

• * * w 


Under  tha  above  case  the  court  specifically  said  before 
tha  state  can  ba  made  liable  to  pay  oosts  In  a criminal 
prosecution,  it  Is  necessary  that  tha  defendant  should  ba 
sentenced  to  lmprlsonaant  in  tha  penitentiary.  This  applies 
on  conviction  and  under  Section  3841,  supra,  when  a cause 
Is  continued  generally,  especially  so  on  a graded  felony, 
tha  clerk,  prosecuting  attorney  or  tha  circuit  Judge,  cannot 
certify  that  there  has  been  a conviction  on  a capital  oasa 
or  that  tha  defendant  would  be  sentenced  to  imprisonment 
In  tha  penltentlaay  whan  tha  causa  has  not  finally  baan 
determined.  Tha  sama  holding  could  ba  had  on  an  acquittal 
under  Section  3828,  supra. 


(6) 


November  16,  1939 


Hon.  Forrest  Smith 


CONCLUSION 


In  view  of  the  formgoing  authorities  It  Is  the  opinion 
of  this  department  that  under  Section  3&4l  R.  S.  Missouri, 
1929,  that  when  a cause  Is  "continued  generally"  all  that 
the  clerk  may  do  Is  tax  all  costs  which  hare  accrued  in  the 
case,  and  that  the  part  of  Section  3841,  supra,  which  reads 
"and  If  the  state  or  county  shall  be  liable  under  the  pro- 
visions of  this  article  for  such  costs  or  any  part  thereof 
* * *"  does  not  apply  to  causes  "continued  generally", 
but  only  to  the  disjunctive  In  the  section  which  says 
"any  criminal  cause  shall  have  been  determined." 

Therefore,  It  Is  the  further  opinion  of  this  department 
that  when  a cause  Is  "continued  generally"  whether  the  cause 
be  a capital  case  or  a case  where  a penitentiary  sentence 
Is  the  sole  punishment,  or  In  graded  felonies  the  costs 
are  only  to  be  taxed  against  the  cause  by  the  clerk  and 
not  to  be  certified  by  the  trial  court  or  prosecuting  attorney 
to  the  county  or  to  the  state. 


Respectfully  submitted. 


WJBtRW 
1 Enel. 


V.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


TYRS  W.  BURTON 

(Acting)  Attorney  General 


' ' f 

ESCHEATS:  Time  spent  in  the  army  under  Section  890 
R.  S.  Missouri,  1929,  should  be  excluded 
from  the  twenty-one  year  limitation  on 
escheats  to  the  state. 


December  6,  1939 


\>‘ 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


rear  Sir: 


'\e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  November  28,  1939,  which  reads  as  follows: 


'A 


"I  desire  to  request  an  opinion  of 
your  office  on  the  following  state- 
ment of  facts. 

"One  Henry  B.  Smith  of  Sacramento, 
California  has  made  inquiry  of  this 
office  as  to  how  to  proceed  to  receive 
monies  from  the  above  entitled  estate, 
the  said  Henry  B.  Smith  being  a nephew 
of  the  deceased. 

"The  said  J.  J.  McQulnn  died  in  “aysville, 
DeKalb  County,  Missouri  sometime  in  the 
year  1917.  His  estate  was  administered 
in  DeKalb  County,  Missouri  and  the  admini- 
strator of  said  estate  remitted  to  the 
State  Treasurer  on  August  3,  1918,  the 
sum  of  $468.11.  The  records  in  office 
of  the  State  Auditor  show  that  in  the 
years  1924  and  1925,  four  disbursements 
were  made  from  this  estate  aggregating 
the  sum  of  $189.32,  leaving  a balance 
credited  to  said  estate  at  this  time 
of  $273.79.  The  said  Henry  b.  Smith 
received  $54.84  from  the  sale  of  person- 
al property  left  by  the  decedent  in  1917. 
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"The  said  Henry  B*  Smith,  claimant, 
entered  the  military  service  of  the 
United  State  In  the  World  War  in 
1917  and  remained  in  service  for 
approximately  tvo  years,  moet  of 
which  service  was  rendered  outside 
the  boundaries  of  the  United  States* 

"Under  the  provision  of  ^action  642, 

R*  S«  Mo*,  1929,  which  provides:  'All 
monies  paid  into  the  state  treasury  under 
the  provisions  of  this  chapter,  after 
remaining  therein  unclaimed  for  twenty-one 
years,  shall  escheat  and  vest  absolutely 
in  the  state  and  be,  on  the  order  of  the 
board  of  fund  commissioners,  transferred 
to  the  public  school  fund* ' The  twenty- 
one  year  period  of  time  would  elapse 
August  8,  1939*  However,  no  transfer 
to  the  school  fund  has  been  made  by  the 
board  of  fund  commissioners  for  the  year 
1939,  as  this  la  usually  done  once  a year* 

"The  sole  question  for  determination  is 
whether  or  not  the  claimant,  Henry  B* 
Smith,  is  entitled  to  make  claim  for  the 
monies  in  said  estate  at  this  time,  and 
whether  or  not  the  twenty-one  year  period 
prescribed  by  Section  642,  R*  • ^o*, 

1929,  can  be  waived  to  the  fact  that  the 
claimant  was  in  the  military  service  of 
the  United  States  during  the  years  1917 
and  1918,  and  had  no  opportunity  during 
those  two  years  to  make  application*” 


Section  642,  R*  S,  Missouri,  1929,  reads  as  follows: 


"All  moneys  paid  into  the  state  treasury 
under  the  provisions  of  this  chapter,  after 
remaining  therein  unclaimed  for  twenty-one 
years,  shall  escheat  and  vest  absolutely 
in  the  state  and  be,  on  the  order  of  the 
board  of  fund  commissioners,  transferred 
to  the  publio  school  fund*" 
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Section  890,  ft*  S*  Missouri,  1929,  reads  as  follows: 


"That  if  any  cltlsen  of  this  state, 
entitled  to  institute  or  bring  action, 
suit  or  proceeding  in  this  state,  is 
unable  during  the  continuance  of  the 
present  war  or  during  the  period  of 
one  year  after  peace  is  declared,  to 
institute  or  bring  the  same  within 
the  time  limited  therefor  by  the  laws 
of  this  state,  because  of  absence  from 
this  state  in  the  military  or  naval 
service  of  the  United  States,  such 
person  shall  not  on  that  account  be 
barred,  but  shall  be  entitled  to  insti- 
tute  or  bring  such  action,  suit  or 
proceeding  within  six  months  after  the 
removal  of  such  disability;  otherwise 
the  same  shall  be  barred*" 

Section  690,  supra.  Was  repealed  by  the  Laws  of  1939, 
page  273,  but  was  in  effect  in  1919* 

In  regard  to  the  aoove  section  the  case  of  Hammond 
v*  Johnston,  93  Mo*  198,  based  upon  a similar  statute 
which  applied  to  the  Civil  ?'ar*  In  that  case,  at  page 
219,  the  court  said: 


"Fourteen  years,  nine  months  and  fifteen 
days  elapsed  from  the  date  of  the  patent 
to  the  commencement  of  this  suit,  while 
the  period  of  our  statute  of  limitations 
is  ten  years*  Tile  plaintiffs,  to  overcome 
the  bar  of  the  statute,  show  that,  before, 
during,  and  after  the  late  war,  they  re- 
sided in  the  Confederate  States,  and  to 
that  they  couple  the  claim  that  the  patent 
did  not,  in  point  of  fact,  become  an  opera- 
tive grant  until  the  twelfth  of  November, 
I860*  * * * " 


Also,  in  that  case,  at  page  221,  the  court  said: 
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" * * » As  to  the  states  of  *^outh 

Carolina,  Georgia,  and  Alabama,  It  was 
held  In  the  case  of  The  Protector,  12 
Wall.  700,  that  the  war  began  on  the 
nineteenth  of  April,  1361,  the  date 
of  the  blockade  proclamation,  and  ended 
on  the  second  of  April,  1866.  The  same 
dates  were  taken  as  fixing  the  time  for 
the  suspension  of  statutes  of  limita- 
tions In  Brown  v • Hiatts,  l3~ Wall.  177 ; 
Adger  v.  Alston,  15  Wall*  555,  and  Ross 
v.  Jones,  22  Wall*  576*  It  Is  earnestly 
and  with  much  force  argued,  that  August 
16,  1861,  the  date  of  President  Lincoln's 
proclamation,  declaring  that  the  states 
before  named  were  In  a state  of  insur- 
rection, and  prohibit ing  commercial 
Intercourse,  should  be  taken  as  the  date 
of  the  commencement  of  the  war,  and  not 
the  nineteenth  of  April,  1861,  the  date 
of  the  blockade  proclamation*  But  we 
cannot  see  that  the  rule  of  those  cases 
Is  modified  In  the  later  cases  (91  U.S* 

3|  93  U.  S*  593}  99  U*  S.  493),  at  least, 
so  far  as  fixing  the  period  during  which 
the  statute  of  limitations  was  suspended* 
Until  modified,  we  accept  them  as  fixing 
the  dates  by  which  the  computation  la 
to  be  made  In  cases  like  the  present  one*" 


It  will  be  noticed  that  the  court  considered  the  statute 
suspended  during  the  period  of  the  war* 

In  the  case  of  Bols  Cooperage  Corporation  v*  Beard- 
slee,  244  £•  W.  611,  the  court  saidt 


"'Claimant  pleads  and  claims  the  exemption 
granted  under  the  Soldiers'  and  Sailors* 
Civil  Relief  Act,  passed  by  the  Congress ' 
of  the  United  States,  osln^  Act  March  18, 
1918,  c*  20,  sec*  604,  40  Statutes  at 
Large  of  United  States,  and  particularly 
sections  10313,  10314,  10315,  10318, 

10522,  and  10347,  as  found  In  Barnes'  Fed- 
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oral  Code  1919,  and  states  that, 
under  and  by  reason  of  the  provisions 
of  said  act  of  Congress  and  of  the 
facts  herein  set  out  in  this  petition 
and  demand,  it  is  entitled  to  recover 
from  the  said  estate  of  Thomas  J« 

Beardslee,  deceased,  the  sum  of  *2,203.70, 
for  which  sum,  together  with  its  costs  here- 
in, it  prays  Judgment. ' 


"Respondent  thereupon  pleaded  the  statute 
of  nonclaim,  and  also  what  in  effect  was 
a general  demurrerj  that  is,  that  the 
demand  or  pep it ion  of  claimant  does  not 
constitute  a1  valid  claim  against  said 
estate. 

"The  court  sustained  the  defendant's 
plea  and  entered  Jud-ment  accordingly, 
from  which  Judgment  ~olz  Cooperage  Corp- 
oration has  appealed." 


Also,  the  court  further  said*  (l.c.  612) 


"Appellant  next  insists  that  the  claim- 
ant, though  a corporation,  la  relieved 
from  the  bar  of  the  statute  of  nonclaim 
by  the  Soldiers'  and  Sailors'  Civil  Relief 
Act,  passed  during  the  Sixty-Fifth  Congress. 
It  is  argued,  on  the  other  hand,  by  res- 
pondent, that  said  act  of  Congress  cannot 
be  construed  to  relieve  a corporation  from 
such  bar.  Ae  share  the  latter  view.  Said 
act  (volume  40,  c*  20,  U*  S.  Stat.  at  Large) 
recited  (section  100)  that  the  purpose  of 
said  act  is  to  extend  certain  privileges 
and  exemptions  to  'persons  in  military 
service. * Section  101  of  this  act  defines 
what  is  meant  by  persons  in  military  ser- 
vice. The  same  provides i 


'That  the  term  "persons  in  military  service," 
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as  used  in  this  act,  shall  include  the 
following  persons  and  no  others t All 
officers  and  enlisted  men  of  the  regular 
army,  the  regular  army  reserve.  * * ** 


"Without  setting  forth  the  entire  section, 
it  is  enough  to  say  that  the  enumerated  list 
is  a class  of  natural  persons;  that  is,  in- 
dividuals engaged  in|  different  branches  of 
the  military  and  navel  services  of  the 
United  States*  Corporations  are  not  in- 
cluded, and,  not  onl\f  that,  they  are  express- 
ly excluded  from  the  privileges  and  exemptions 
of  the  act  because  the  list  is  written  in  terns 
made  exclusive,  since  the  act  provides  that 
only  the  persons  named  and  no  others  shall 
receive  the  benefit  of  the  act*  * * " 


And,  the  court  further  said  at  page  613: 


"*  * In  the  latter  the  term  ’person’ 

is  made  broad  enough  to  include  all 
persons,  artificial  as  well  as  natural, 
while',  as  already  said,  in  the  former 
it  is  limited  to  natural  persons  only. 

No  contention  is  made  that  this  claim 
is  other  than  a claim  in  favor  of  a 
corporation,  though  Bols,  the  agent,  is 
conceded  to  have  been  the  omer  of  some 
stock  in  the  corporation*  We  are  Jealous 
to  liberally  construe  the  Soldiers’  and 
Sailors*  Civil  belief  Act  so  as  to  effect- 
uate its  purpose,  but  we  cannot  read  into 
the  Act  something  which  is  not  therein 
contained  and  which  is  clearly  excluded* 

We  therefore  rule  that  the  Loiters* 
and  Sailors'  Civil  Relief  Act  cannot  be 
construed  to  relieve  this  corporation 
from  the  statute  of  nonclaim*  Our 
Missouri  statutes  likewise  contain  no 
exception  applicable  to  this  claimant, 
a corporation*  Section  182,  R«  S.  k0, 
1919;  section  1345,  R*  S*  Mo*  1919." 
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In  the  case  of  Gray  v*  Shelton*  282  S*  ff*  53*  l*c* 
55*  the  court  said} 


" * # * Aside,  however,  from  the 

failure  of  the  defendant  to  preserve 
the  objection  for  consideration*  it 
appears  that  the  court*  on  its  own 
motion*  excluded  the  testimony  on  the 
ground  that  the  statute  was  limited 
to  citizens  of  this  state*  and  that 
Ldgar  and  Charles  Gray  were  residents* 
at  the  time  of  their  enlistment  for 
military  service,  of  the  state  of 
Arkansas*  Thus  excluded  from  the  con- 
sideration of  the  jury*  the  defendant 
suffered  no  Injury  on  this  account* 
and  this  assignment  must  go  for  naught* " 


It  will  be  noticed  under  this  holding  that  the  statute 
is  construed  to  apply  to  only  cltisens  of  this  state 
and  I am  assuming  that  Henry  B*  smith  was  a citizen 
of  this  state  at  the  time  of  his  entering  the  army* 

21  C*  J**  page  862  states  the  following  rule: 


"*  * Statutes  providing  for  escheat 

for  defect  of  heirs  usually  protect 
the  rights  of  heirs  by  providing  a 
certain  period  within  which  persons 
claiming  as  such  may  come  in  and  es- 
tablish their  title,  * » » 

While  the  state  may  as  a matter  of 
grace  agree  to  reimburse  the  rightful 
owner  of  escheated  property  subsequently 
appearing*  it  is  not  bound  to  do  so*  and 
it  may  exact  conditions  on  which  it  will 
make  reimbursement,  and  limit  the  time 
within  whlcn  reimbursement  will  be  made* 
provided  such  limitation  does  not  inter- 
fere with  vested  rights*  * * " 


Under  this  rule  the  state  is  not  forbidden 
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to  acknowledge  a claim  against  the  escheats  fund,  even 
after  the  time  had  gone  by  for  filing  the  claim. 

You  also  state  in  your  request  that  no  transfer  to 
the  school  fund  has  been  made  by  the  board  of  fund  com- 
missioners for  the  year  1939. 

In  view  of  that  statement  we  are  citing  the  case  of 
Mathews  v.  Savings  Union  Bank  a.  Trust  Company,  184  Fac. 
418  (Cal.)  l.c*  419: 


"So  obnoxloua  to  the  sense  of  Justice 
is  the  suggestion  that  the  state  may 
take  for  Its  own  use  the  property  of 
one  of  Its  citlsens,  without  compensa- 
tion and  without  hearing,  that,  unless 
the  language  of  a statute  Is  express 
and  unmistakable,  courts  will  not  at- 
tribute to  the  co-ordinate  law-making 
body  the  purpose  of  invading  the  common 
right  and  violating  those  fundamental 
constitutional  provisions  by  which  the 
individual  Is  protected  against  arbi- 
trary action  on  the  part  of  the  govern- 
ment. The  language  of  the  statutes 
here  In  question  requires  no  such  in- 
terpretation. 

"Section  1273  of  the  Code  of  Civil 
Procedure  and  section  15  of  the  Bank 
Act  are  correlative*  They  deal  with 
bank  deposits  upon  which,  except  for 
the  accumulation  of  Interest,  neither 
deposits  nor  withdrawals  have  been  made 
for  a period  of  20  years*  The  £>ank  Act 
provides  that  the  moneys  in  such  deposlts- 
•which  shall  have  remained  unclaimed  for 
more  than  twenty  years  * * ■»  and  where 

neither  the  depositor  or  any  claimant  has 
filed  any  notice  with  such  bank  showing 
his  or  her  present  residence,  shall  * * 

• be  deposited  with  the  state  treasurer 
after  judgment  in  the  manner  provided 
in  the  Code  of  Civil  Procedure.*  Stats. 
1915,  p.  1106. 
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"'The  general  language  of  the  Code 
section  Is  the  same*  except  that  the 
last  phrase  reads  'shall  * » # 

escheat  to  the  state* ' Code  Civ* 

Proc*  sec*  1273*  The  section  then 
provides  that*  when  the  Attorney 
General  shall  learn  of  such  deposits 
he  shall  bring  suit  In  the  superior 
court  of  Sacramento  county*  and  that 
upon  the  trial*  'If  It  be  determined 
that  the  moneys  * * * are  unclaimed 

as  herelhabove  stated*  then  the  court 
must  render  Judgment  In  favor  of  the 
state  declaring  that  said  moneys  have 
escheated*'  and  commanding  the  bank 
to  deposit  the  money  with  the  state 
treasurer  thereafter  to  be  dealt  with 
ae  other  escheated  property. 

"So  careful  Is  the  state  of  the  rlj^hts 
of  Its  citizens  that  even  after  the 
adjudication,  for  a period  of  o years* 
any  person  not  a party  or  a privy  to 
the  escheat  Judgment  may  sue  the  state 
to  recover  the  money,  and  this  time  is 
extended  to  infants  and  persona  of  un- 
sound mind  for  a period  of  one  year 
after  the  removal  of  the  disability* 
Code  Civ*  Proc#  section  1272." 


Also*  In  the  case  of  Commonwealth  v*  Thomas' 
Adm'r*  140  Kentucky  739*  1*  c*  796*  the  court  said! 


"*  * •>  The  State  may  in  its  generosity* 

or  sense  of  falraeea*  say  that  it  will 
not  In  such  case  hold  the  proceeds  against 
the  original  claimant*  If  he  subsequently 
appears*  and  may  provide  for  his  reimburse- 
ment* It  may  do  less*  As  by  shortening 
the  time  in  which  It  will  make  reimburse- 
ment* or  It  may  exact  condltlona*  In  the 
Instance  here  the  State  has  declared  that 
for  escheated  property  which  it  dedicates 
to  purposes  of  education*  it  will  not  make 
reimbursement*  Rather*  it  falls  to  make 
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provisions  for  it  in  such  instances. 

It  was  in  the  competency  of  the  state 
to  so  provide,  or  fall  to  provide  as 
it  saw  fit.  The  policy  is  one  of  legis- 
lative discretion,  and  is  not  a condition 
precedent  to  the  State's  exercise  of 
power.  * * * " 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  Department,  that  although  Section  890,  supra, 
was  repealed  by  the  Laws  of  1939,  pa0e  273,  it  was  in 
effect  during  the  twenty-one  year  limitation,  and  the 
right  to  bring  action  was  suspended  during  the  period 
of  the  war  and  that  time  spent  by  the  claimant  in  the 
service  of  the  army  should  be  deducted  from  the  twenty- 
one  year  limitation. 

It  is  further  the  opinion  of  this  Department  that 
the  state,  under  the  facts  in  this  case,  may  waive  the 
statute  of  limitation  and  acknowled  a the  claim  for  the 
reason  that  the  money  has  not  been  transferred  to  the 
school  fund  by  the  board  of  fund  commissioners  for  this 
yea  r. 


Respectfully  submitted. 


AP-'ROVTD: 


W.  J.  BURKE 

Assistant  Attorney  General 


TYRE  W.  BURTON 

(Acting)  Attorney  General 
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TAXATION  AND:  (1)  Collector  can  offer  resales  after  effective 
REVENUE  : date  of  Senate  BUI  No.  311.  (2)  Necessary 

steps  for  collector  to  follow,  (3)  When  collec- 
tor should  Issue  a tax  deed  thereunder.  (4)  Re- 
troactlve  feature  of  Senate  Bill  No.  311 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr,  Smith: 


FI  LED 

?3 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion on  December  7,  1939,  which  is  as  follows: 


"Under  the  provisions  of  Senate  Bill  94, 
laws  of  Mo.  1933*  the  collectors  of  Missouri 
have  been  establishing  two  items  in  the  back 
real  estate  tax  books  as  follows: 

To  balanoe  of  tax  due  from  third  sale 
of  real  estate  subject  to  two  year  re- 
demption. 

To  balanoe  of  tax  due  from  third  sale 
of  real  estate  subject  to  one  year  re- 
demption, 

"These  items  consist  of  the  amount  of 
taxes  which  were  not  realized  from  the  pro- 
ceeds of  property  sold  at  third  offering,  or 
stated  another  way,  they  represent  the  unpaid 
balance  of  taxes  after  the  prooeeds  derived 
from  third  sales  have  been  pro-rated  and  de- 
ducted from  the  back  real  estate  tax  charge. 

"Amounts  representing  such  tax  balances 
are  carried  in  the  collector's  books  for  the 
sales  which  were  held  in  November  1937  And 
1938,  and  which  had  occurred  before  the  ef- 
fective date  of  Senate  Bill  311,  The  main- 
tenance of  such  accounts  were  necessary  under 
Senate  Bill  94,  in  view  of  Section  9953B 
which  provided  for  resale  on  failure  of  the 
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redeemer  to  pay  balances  on  tax  bills  which 
were  unpaid  out  of  proceeds  at  third  sales. 

'’In  view  of  this  situation  we  would  like 
answers  to  the  following  questions  embodied 
in  an  opinion: 

(1)  Can  a collector  offer  the  remain- 
ing unpaid  balance  of  taxes  for 
resale  after  the  effective  date 
of  Senate  Bill  311? 

(2)  If  these  resales  can  be  made,  what 
are  the  necessary  steps  for  the 
collector  to  follow  in  order  to 
make. such  sales  valid? 

(3)  If  such  sales  are  made  when 
should  a collector  issue  a tax 
deed? 

(4)  Is  Senate  Bill  311  retroactive  in 
effect  in  respect  to  these  special 
items  caused ly  the  provisions  of 
Section  9953B  of  Senate  Bill  94? 

(3)  If  such  resales  cannot  be  made  by 
the  collector  what  disposition 
should  be  made  of  the  unpaid 
balance  of  taxes  on  1937  and  1938 
sales  and  on  which  certificates  of 
purchase  with  redemption  features 
are  outstanding? " 


I. 


CAN  A COLLECTOR  OFFER  THE  REMAINING  UN- 
PAID BALANCE  OF  TAXES  FOR  RESALE  AFTER 
THE  EFFECTIVE  DATE  OF  SENATE  BILL  NO.  311? 


Section  9953a,  of  Senate  Bill  No.  94,  Laws  of  Missouri 
1933*  page  432,  is  as  follows: 

"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  del in- 
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quent  taxes,  interest,  penalty  and  costs  by 
the  collector  of  the  proper  county  for  any 
two  successive  years  and  no  person  shall  have 
bid  therefor  a sum  equal  to  the  delinquent 
taxes  thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county  collector 
shall  at  the  next  regular  tax  sale  of  lands 
for  delinquent  taxes,  sell  the  same  to  the 
highest  bidder,  and  the  purchaser  thereof 
shall  acquire  thereby  the  same  interest 
therein  as  is  acquired  by  purchasers  of 
other  lands  at  such  delinquent  tax  sales." 

Section  9953b,  thereof,  page  432,  is  as  follows: 

"Such  lands  may  be  redeemed  from  such  sale 
upon  the  same  terms  and  conditions  as  other 
lands  may  be  redeemed  from  delinquent  tax 
sales,  as  provided  herein;  but  in  the  event 
of  the  redemption  of  any  land  from  any  sale 
made  under  the  provisions  of  this  act,  the 
land  so  redeemed  shall  be  liable  to  resale 
by  such  county  collector  at  the  next  or  any 
subsequent  tax  sale  of  lands  for  delinquent 
taxes  for  all  delinquent  taxes,  penalty. 

Interest  and  costs  not  paid  by  such  sale." 

Senate  Bill  No.  311*  Laws  of  Missouri  1939*  at  page  830, 
repeals  the  above  two  sections  and  Section  9953a*  thereof, 
is,  in  part,  as  follows: 

"Whenever  any  lands  have  been  or  shall  here- 
after be  offered  for  sale  for  cTellnquenT 
taxes.  Interest,  penalty  and  costs  by  the 
collector  of  the  proper  county  fftr  any  two 
successive  years  and  no  person  shall  have 
bid  therefor  a sum  equal  to  the  delinquent 
taxes  thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county  collector 
shall  at  the  next  regular  tax  sale  of  lands 
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for  delinquent  taxes , sell  same  to  the  high* 
est  bidder,  and  there  shall  be  no  period  of 
redemption  from  such  sales.  No  certificate 
of  purchase  shall  issue  as  to  such  sales  but 
the  purchaser  at  such  sales  shall  be  entitled 
to  the  Immediate  issuance  and  delivery  of  a 
collector's  deed.  * * *"  (Underscoring  ours) 


Sales  for  general  delinquent  taxes  on  lands  and  lots 
began  November  6,  1939*  at  which  time  Senate  Bill  No.  3H> 
supra,  was  in  full  force  and  effect. 

Therefore,  sales  submitted  and  made  thereunder  elimi- 
nated the  right  of  redemption  from  such  sales  and  thereby 
made  them  final.  Therecould  be  no  further  offering 
for  deficiency  delinquent  taxes  under  the  conditions  and 
procedure  of  Section  9953b,  supra,  where  the  sale  was 
executed  under  the  provisions  of  said  Section  9953a  of 
said  Senate  Bill  No.  311. 

Under  the  provisions  of  Section  9952c,  Laws  of 
Missouri  1933,  at  page  431,  providing  for  the  first  offer- 
ing of  lands  for  delinquent  taxes  on  real  estate,  there 
could  be  no  sale  unless  the  bid  was  for  the  full  amount 
of  taxes,  penalty,  interest  and  costs.  The  same  is  true 
of  a second  sale  or  "reoffering"  under  the  provisions  of 
Section  9953  thereof.  Therefore,  the  resale  or  "defi- 
ciency " provision  of  Section  9953b  of  Senate  Bill  No.  9^, 
supra,  can  only  refer  to  Section  9953a  of  Senate  Bill  No. 
94,  supra,  which  is  commonly  termed  the  "third  sale"  or 
the  sale  to  the  highest  bidder. 

If,  under  the  provisions  of  Section  9953a  or  "third 
sale"  of  Senate  Bill  No.  94,  a sale  were  effectuated  which 
might  bring  the  total  taxes,  penalty,  interest  and  cost, 
the  state's  claim  would  be  satisfied  and  the  collector 
could  not  invoke  the  deficiency  clause.  However,  a bid 
for  less  than  such  sums  would  create  a deficiency  which 
the  collector  must  enforce,  provided: 

" * * * but  in  the  event  of  the  redemption 
of  any  land  from  any  sale  made  under  the  pro- 
visions of  this  act,  the  land  so  redeemed 
shall  be  liable  to  resale  by  such  county 
collector  at  the  next  or  any  subsequent  tax 
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sale  of  lands  for  delinquent  taxes  for  all 
delinquent  taxes,  penalty,  interest  and  costs 
not  paid  by  such  sale." 


A delinquent  third  tax  sale,  made  by  the  collector 
under  the  provisions  of  said  9953a*  Senate  Bill  No.  9^> 
for  less  than  the  total  amount  of  taxes,  penalty. 
Interest  and  costs,  in  event  of  redemption  under  the 
provisions  of  said  Section  9953b  would  reveal  on  the 
books  of  the  collector  a balance  of  the  taxes,  penalty, 
interest  and  costs,  after  crediting  the  amount  with  the 
proceeds  of  such  third  sale. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
if,  prior  to  the  effective  date  of  Senate  Bill  No.  311* 

Laws  of  Missouri  1939*  a sale  were  had  under  the  provi- 
sions of  Section  9953a,  Laws  of  Missouri  1933*  for  less 
than  the  total  amount  of  taxes,  penalty,  interest  and  costs, 
that  unpaid  part  would  constitute  a deficiency,  and,  if 
redeemed,  such  deficiency  should  be  enforced  by  the  collec- 
tor by  submitting  the  same  to  resale  at  the  time  and  in 
the  manner  provided  in  said  Section  9953b. 


II. 


IF  THESE  RESALES  CAN  BE  MADE,  WHAT  ARE 
THE  NECESSARY  STEPS  FOR  THE  COLLECTOR 
TO  FOLLOW  IN  ORDER  TO  MAKE  SUCH  SALES 
VALID? 


The  only  statutory  provisions  of  procedurein  ef- 
fectuating such  resales  is  found  in  Section  9953b. 

Tie  above  statute  provides  that  "the  land  so  redeemed 
shall  be  liable  to  resale  * * * at  the  next  or  any  subse- 
quent sale  of  lands  for  delinquent  taxes'1,  which  clearly 
indicates  one  offering  for  the  resale . 
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If  the  legislature  had  Intended  that  the  procedure 
for  resale  should  follow  the  procedure  of  the  original 
sales,  the  fcbill  would  have  provided  for  a first,  second 
and  th±*  d sale  for  such  resale . The  language  of  said 
section  plainly  expresses  that  one  sale  is  intended  and 
that  the  lands  to  be  submitted fbr  such  resale  shall  be 
advertised  and  sold  at  the  time  and  in  the  manner  other 
delinquent  tax  sales  of  real  estate  are  executed. 

In  State  ex  rel.  Barrett  v.  Boeckler  Lumber  Co., 

301  Mo.  532,  in  speaking  of  whether  a statute  means 

what  it  says  when  it  is  plain,  the  Supreme  Court  en  banc 
saidt 


" ’The  statute  of  this  State  leaves  scant  room 
for  construction.  We  are  not  concerned  in 
this  case  with  any  question  as  to  a contract, 
otherwise  lawful,  which  incidentally  restrains 
trade.  The  rule  applicable  in  such  a case  is 
not  applicable  in  this.  Nor  is  it  within  our 
province  to  give  the  statute  any  other  meaning 
than  its  language  inports.  Our  duty  to  apply 
the  statute  as  it  is  written  1b  as  plain  as 
the  language  of  that  statute  and  in  that 
language  therfc  is  no  ambiguity.  * * 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
a resale  must  be  advertised  and  executed  at  the  "next  or 
any  subsequent  tax  sale  of  lands  in  the  same  manner  that 
other  lands  are  offered  for  sale  but  that  there  may  be 
only  one  offering  for  such  sale. 


III. 


IF  SUCH  SALES  ARE  MADE,  WHEN  SHOULD  A 
COLLECTOR  ISSUE  A TAX  DEED? 
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When  a sale  is  made  upon  advertisement  for  resale 
under  the  provisions  of  Section  9953b,  supra,  there  being 
no  special  statute  providing  redemption,  redemption  there- 
from is  controlled  by  the  general  statute  of  redemption, 
to-witi 

Section  9956a,  Laws  of  Missouri  1933#  at  page  437, 
which  provides  that  parties  Interested  in  the  land  may  re- 
deem at  any  time  during  the  two  years  next  ensuing. 


CONCLUSION 


Therefore,  after  the  expiration  of  the  two  years  re- 
demption period,  a purchaser  is  entitled  to  receive  and 
the  collector  mflst  issue  a deed  to  a purchaser  under  a 
resale  providing  he  pays  taxes  accruing  after  the  issu- 
ance of  the  certificate  and  all  prior  taxes,  that  may  re- 
main due  and  unpaid  on  said  property,  and  the  lien  for 
which  was  not  foreclosed  by  the  sale  under  which  the  hol- 
der of  the  certificate  makes  demand  for  the  deed  as  pro- 
vided in  Section  9957c,  Laws  of  Missouri  1933#  at  page 
440. 


IV. 


IS  SENATE  BILL  311  RETROACTIVE  IN  EFFECT 
IN  RESPECT  TO  THESE  SPECIAL  ITEMS  CAUSED 
BY  THE  PROVISIONS  OF  SECTION  9953B  OF 
SENATE  BILL  94? 

Section  15,  Article  II  of  the  Constitution  of  Missouri, 
is  as  follows  1 


'’That  no  ex  po3t  facto  law,  now  law  impairing 
the  obligation  of  contracts,  or  retrospective 
in  its  operation,  or  making  any  Irrevocable 
grant  of  special  privileges  or  immunities 
can  be  passed  by  the  Oeneral  Assembly." 
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After  the  effective  date  of  Senate  Bill  No.  311# 
all  offerings  under  Section  9953*#  thereof,  which  pro- 
vides that  "whenever  any  lands  have  been  or  shall  here- 
after be  offered  for  sale  for  delinquent  taxes  * * * 
for  any  two  successive  years  and  no  person  shall  have 
bid  therefor  a sum  equal  to  the  delinquent  taxes,  there- 
on, Interest,  penalty  and  costs  provided  by  law,  then 
such  County  Collector  shall  at  the  next  regular  tax  sale 
of  lands  for  delinquent  taxes,  sell  the  same  to  the 
highest  bidder,  and  there  shall  be  no  period  of  redemp- 
tion from  such  sales”,  cannot  be  submitted  for  resale 
because  "no  certificate  of  purchase  shall  Issue  as  to 
such  sales  but  the  purchaser  at  such  sales  shall  be  en- 
titled to  the  Immediate  Issuance  and  delivery  of  a col- 
lector's deed."  Such  so-called  third  sale  Is  final. 
Therefore,  there  oau  b%  no  redemption  and  deficiency 
resale. 

Third  sales  consummated  under  the  provisions  of 
Sections  9953*,  Laws  of  Missouri  1933#  or  third  sale, 
prior  to  the  effective  date  of  Senate  Bill  No.  311  and 
deficiency  resales  - In  case  of  redemption  - under  the 
provisions  of  Section  9953b,  Laws  of  Missouri  1933# 
prior  to  the  effective  date  of  Senate  Bill  No.  311 
could  not  be  affected  by  said  Senate  Bill  No.  311  be- 
cause the  redemption  rights  and  rights  of  the  certifi- 
cate-holder  Involved  In  such  sales  and  resale  would 
be  a vested  right  and  to  hold  that  such  sales  were  af- 
fected by  said  Senate  Bill  No.  311#  which  Is  retro- 
spective In  Its  terms,  would  bring  them  within  the 
constitutional  ban  of  retrospective  laws  or  laws  which 
create  a new  obligation  or  Impose  a new  duty.  The  same 
would  be  true  of  so-called  third  sales  under  the  1933 
law  prior  to  the  effective  date  of  Senate  Bill  No.  311 
but  where  the  resales  thereunder  were  had  after  the 
effective  date  of  said  Senate  Bill  No.  311. 

Senate  Bill  No.  94  and  Senate  Bill  No.  311  ax* 
both  procedural  laws  for  the  collection  of  delinquent 
taxes. 

A statute  which  Is  remedial  or  procedural,  and 
especially  one  providing  for  the  enforcement  of  the  lien 
of  county  and  state  for  delinquent  taxes  on  real  estate 
already  assessed  and  levied,  may  be  retroactive  and  not 
come  within  the  above  constitutional  Inhibition. 


Honorable  Forrest  Smith 


9- 


December  12,  1939 


In  construing  this  question,  the  Supreme  Court  in 
McManus  vs.  Park,  287  Mo.  1.  o.  115#  says: 

" * * * This,  however,  applies  only  to  stat- 
utes which  would  affect  vested  rights,  and 
not  to  statutes  which  are  remedial  only.  No 
one  has  a vested  Interest  in  the  form  of  pro- 
cedure; no  one  has  a vested  right  to  have  his 
cause  tried  by  any  particular  mode.  (Sehuer- 
mann  v.  Union  Cent.  Life  Ins.  Co.,  165  mo.  1. 

o.  652;  Roenfeldt  v.  St.  L.  & Sub.  Ry.  Co., 

180  Mo.  1.  c.  564;  State  v.  Taylor  134  Mo.  1. 

0.  144-145;  State  ex  rel.  v.  Taylor,  224  Mo. 

1.  o.  464;  St.  Louis  v.  Calhoun,  222  Mo.  1. 
o.  52.) 

"This  court  said  in  case  of  Mainwarlng  v. 

Lumber  Co.,  200  Mo.  1.  c.  732-733= 

"'Acts  changing  remedies  in  any  way  that  do 
not  destroy  or  impair  vested  rights,  are  ex- 
cluded from  the  rule  invalidating  retrospec- 
tive laws,  even  when  they  are  intedded  to  re- 
troaot • 1 " 

In  the  course  of  said  opinion,  the  court  further 

said: 


" * * * A statute  may  retro act  without  being 
retrospective  in  the  sense  that  it  is  lnlmi- 
cal  to  the  Constitution.  So  far  as  remedies 
are  concerned,  it  may  operate  upon  property 
rights  and  Interests  which  are  already  vest- 
ed, but  the  remedial  action  authorized  by 
the  statute  of  course  applies  to  the  future. 
It  has  been  many  times  held  by  this  court 
that  a statute  is  not  retrospective  in  its 
operation,  within  the  terms  of  the  Constitu- 
tion, unless  it  Impairs  some  vested  right. 

• * * W 


Also: 


"'This,  because  the  retrospective  laws  for- 
bidden by  that  Instrument  are  laws  impairing 
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existing  vested  civil  rights.  The  lav  must 
take  away  such  vested  right,  or  It  must 
create  a new  obligation.  Impose  a new  duty, 
or  attach  a new  disability  In  respect  to 
gone-by  transactions.  In  order  to  be  retro- 
spective and  under  the  constitutional  ban. 

There  Is  no  vested  right  In  a particular 
mode  of  procedure.' 

"The  amplification  of  the  principle  In  the 
last  sentence  of  the  first  paragraph  quoted, 
only  particularizes  what  Is  meant  by  exist- 
ing vested  rights.  A law  which  does  not  Im- 
pair any  vested  right  Is  not  retrospective 
In  the  constitutional  sense,  although  It 
may  change  the  remedy  or  provide  new 
remedies  for  enforcing  or  defining  such  a 
right.  * * * " 

The  rule  In  Missouri  is  that  a law  is  not  retro- 
spective in  its  operation,  within  the  terms  of  the  Consti- 
tution, unless  it  Impairs  some  vested  right. 

The  court  has  defined  vested  rights  In  the  case  of 
State  ex  rel.  vs.  Hackman,  272  Mo.  600,  607,  as  follows: 

" * * * By  a vested  right  we  mean  one 
which  is  absolute,  complete  and  uncondi- 
tional (Orthwein  v.  Insurance  Co.,  261 
Mo.  1.  c.  665),  to  the  exercise  of  which 
no  obstacle  exists  and  which  Is  Immediate 
and  perfect  In  itself  and  not  dependent 
upon  a contingency.  (Young  v.  Jones, 

180  111.  1.  c.  221;  Bailey  v.  Railroad, 

4 Harr.  (Del.)  1.  o.  400;  Day  v.  Madden, 

9 Colo.  App.  464;  Royston  v.  Miller,  76 
Fed.  1.  c.  53)  * * * " 

The  Supreme  Court  of  Arkansas,  in  the  case  of  Mat- 
thews-vs.  Bailey,  131  S.  W.  (2nd)  423#  428,  gave  the  fol- 
lowing definition  of  a vested  Interest: 

n * * * 'A  vested  right  "must  be  some- 
thing more  than  a mere  expectation  bas- 
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ed  upon  the  anticipated  continuance  of  exist- 
ing* lavs*  It  must  hare  become  a title  * * * 
to  the  present  or  future  enjoyment  ef  property, " 
in  some  way  or  another  * * * But  parties  have 
no  vested  rights  in  remedies  or  matters  of  pro- 
cedure*? It  is  also  well  settled  that  no  one 
has  a vested  right  in  a public  law.  Roberson 
v.  Roberson,  193  Ark.  66§,  101  S.  W.  2d  961." 

A retrospective  law  to  be  forbidden  by  the  consti- 
tution must  either  Impair  existing  civil  rights  or  using 
the  expression  of  the  court  in  Malnwarlng  v.  Lumber  00., 
supra,  "it  oust  create  a new  obligation,  impose  a new 
duty,  or  attach  a new  disability  in  respect  to  a gone-by 
transaction,  in  order  to  be  retrospective  and  under  the 
constitutional  ban". 

In  the  case  of  Smith  v.  Dlrckx,  283  Mo.  188,  the 
court  in  applying  an  amendment  of  1919#  which  undertook 
to  assess  an  additional  1 % upon  that  portion  of  the  net 
income  for  the  calendar  year  of  1919  which  was  received 
by  the  appellant  prior  to  the  going  into  effect  of  said 
amendment,  held  that,  it  did  create  a new  obligation  or 
impose  a new  duty  but  pointed  out: 

"However,  this  should  not  operate  to  prevent 
the  collection  of  a tax  not  exceeding  one- 
half  of  one  percent  for  the  period  above  men- 
tioned. This  for  the  reason  that  since  the 
old  law  imposed  a tax  of  one-half  of  one  per 
cent  upon  that  portion  of  his  income  which 
appellant  reoeived  prior  to  the  taking  ef- 
fect of  the  1919  amendment,  that  portion  of 
the  amended  rate  which  did  not  exceed  the 
old  rate  did  not  create  a new  obligation  or 
impose  a new  duty.  It  therefore  follows 
that  a tax  not  to  exceed  one-half  of  one 
per  oent  may  be  collected  under  the  amend- 
ment with  reference  to  the  net  income  re- 
oeived by  appellant  prior  to  the  going  into 
effect  of  the  amendment,  without  violating 
the  Constitution." 
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In  State  ex  rel.  Bair  vs.  Producers  Oravel  Co.,  34l 
Mo.  1106,  1112,  the  court  said: 

"Section  658,  Revised  Statutes  1929,  (Mo.  Stat 
State  Ann.,  Sec.  658,  p.  4910),  provides 
* • . • nor  shall  any  law  repealing  any  for- 
mer law,  clause  or  provision  be  oonstrued 
to  abate,  annul  or  in  anywise  affect  any 
proceedings  had  or  commenced  under  or  by 
virtue  of  the  law  so  repealed,  but  the 
same  shall  be  as  effectual  and  be  proceed- 
ed on  to  final  Judgment  and  termination  as 
if  the  repealing  law  had  not  passed,  unless 
it  be  otherwise  expressly  provided. * What 
is  now  Section  638  was  passed  in  1622,  Re- 
vised Statutes  of  1823,  page  492,  and  has 
remained  without  change. 

"Also,  Section  660,  Revised  Statutes  1929 
(Mo.  Stat.  Ann.,  p.  4912),  is  pertinent. 

This  section  is  as  follows:  'The  repeal  of 
any  statutory  provision  shall  not  affeot 
any  act  done  or  right  accrued  or  establish- 
ed in  any  proceedings,  suit  or  prosecution, 
had  or  comenced  in  any  civil  case  previous 
to  the  time  when  such  repeal  shall  take 
effect;  but  every  such  act,  right  and  pro- 
ceeding shall  remain  as  valid  and  effectual 
as  if  the  provisions  so  repealed  had  re- 
mained in  force.' 

"In  State  ex  rel.  Wayne  County  v.  Hackman, 

272  Mo.  600,  1.  c.  609,  199  S.  W.  990,  the 
purpose  of  what  are  now  Sections  630  and 
060,  was  considered,  and  it  was  there  said 
that  the  general  nature  of  these  sections 
'authorises  the  conclusion  that  they  were 
intended  to  continue  in  force  repealed 
laws  until  proceedings  come  need  there- 
under, regardless  of  their  nature,  might 
be  completed. ' " 
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In  construing  the  right  of  taxpayers  as  to  original 
assessments  and  special  assessments  of  drainage  districts 
under  an  amendatory  act,  the  court  in  State  ex  rel.  Ross 
v.  General  American  in  336  Ho.  829,  839-840,  the  court 
held: 


" * * * or,  as  stated  conversely  in  Sedgwick 
on  Statutory  and  Constitutional  Law,  160: 

’A  statute  which  takes  away  or  impairs  any 
vested  right  acquired  under  existing  laws, 
or  creates  a new  obligation,  or  Imposes  a 
new  duty,  or  attaches  a new  disability  in 
respect  to  transactions  • . . already  past, 
is  to  be  deemed  retrospective  or  retroactive.' 
Respondent's  cases  cited  in  support  of  this 
point  are  State  ex  rel.  v.  Redman,  supra; 

Hope  Mutual  Insurance  Co.  v.  Flynn,  3°  Mo. 

483;  Barton  County  v.  Walser,  47  Mo.  189; 

Oast  Realty,  etc.,  Co.  v.  Schneider,  296  Mo. 

687,  246  S.  W.  177;  smith  v.  Dirckx,  283  Mo. 

186,  223  S.  ¥.  104. 

"No  existing  contractual  rights  of  the  land- 
owners  were  infringed  upon  or  violated 
through  said  amendment.  'Ve  do  not  hesitate 
...  to  say  that  the  charter  of  a public 
corporation  does  not  constitute  a contract 
with  its  members  that  the  laws  it  was  creat- 
ed to  administer  will  not  be  o hanged;  and 
the  State  is  still  at  liberty,  as  to  them 
and  the  corporation,  to  oontinue  its  efforts 
to  Improve  its  methods  of  taxation  with  re- 
spect to  these  subjects.'  (Houck  v.  Drain- 
age District,  248  Mo.  373*  1.  c.  394,  134 
S.  V.  739.  See,  also,  Barnes  v.  Plkey,  269 
Mo.  393,  190  S.  W.  883;  Rauch  v.  Hlmmelber- 
ger,  305  Mo.  70,  264  S.  W.  658.)" 

In  Aetna  Insurance  Co.  v.  O'Malley,  3^2  Mb.  800,  812, 
the  court  said: 

"It  is  true  that  Section  3874  was  not  in 
effect  when  the  review  action  was  brought. 
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The  review  motion  was  brought  on  November 
10,  1922.  The  effective  date  of  Section  5874 
was  June  25,  1923.  Although  Section  5874  was 
not  In  effect  when  the  review  action  was 
brought.  Its  applicability  to  that  motion  de- 
pends upon  whether  or  not  It  Is  a procedural 
statute.  If  It  deals  with  procedure  only.  It 
was  applicable  to  and  shpuld  have  governed 
the  oase  frost  Its  effective  date  June  25#  1923. 

The  rule  governing  the  applicability  of  pro- 
cedural statutes  under  such  olrcumstanoes  Is 
stated  by  this  court  In  Clark  v.  Railroad,  219 
Mo.  524,  534,  118  S.  W.  40,  43,  as  follows: 

"'No  person  can  claim  a vested  right  In  any 
particular  mode  of  procedure  for  the  enforce- 
ment or  defense  of  his  rights.  Where  a 
Statute  deals  with  procedure  only,  prlma 
facie  it  applies  to  all  actions  - those  which 
have  accrued  or  are  pending,  and  future  ac- 
tions. What  was  before  a subject  of  equit- 
able relief  may  be  made  triable  by  Jury  with- 
out affecting  vested  rights.  If,  before  final 
decision,  a new  law  as  to  procedure  is  enact- 
ed and  goes  Into  effeot.  It  must  from  that 
time  govern  and  regulate  the  proceedings. ' " 

CONCLUSION 

Therefore,  the  sales  provided  In  Section  9953a,  Se- 
nate BUI  No.  94  and  amendatory  Senate  Bill  No.  311,  af- 
ter the  effective  date  of  said  Senate  Bill  No.  311  would 
be  controlled  by  the  procedure  of  said  Senate  BUI  No. 
311,  but  sales  consummated  under  the  provisions  of  Sec- 
tion 9933a,  Senate  BUI  No.  94,  before  the  effective 
date  of  Senate  BUI  No.  311  would  be  controlled  by  the 
procedure  of  Senate  BUI  No.  94  and  resales  based  there- 
on would  be  controlled  by  the  procedure  of  said  Senate 
BUI  No.  94  even  when  executed  after  the  effective  date 
of  said  Senate  BUI  No.  311. 


Honorable  Forrest  Smith 
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V. 


IF  SUCH  RESALES  CANNOT  BE  MADE  BY  THE 
COLLECTOR  WHAT  DISPOSITION  SHOULD  BE 
MADE  OF  THE  UNPAID  BALANCE  OF  TAXES  ON 
1937  and  1938  SALES  AND  ON  WHICH  CERTI- 
FICATES OF  PURCHASE  WITH  REDEMPTION 
FEATURES  ARE  OUTSTANDING? 


This  question  has  been  answered  by  the  answers  to  the 
above  questions  holding  that  resales  can  be  executed  after 
the  effective  date  of  Senate  Bill  No.  311  where  the  sale 
under  Section  9953a  Senate  Bill  No.  94  was  consummated 
prior  to  the  effective  date  of  said  Senate  Bill  No.  311. 

Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


wrirwua 

(Acting)  Attorney-General 
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BARBER  BOARD:  Physical  and  mental  examination  of  barbers  to 

be  conducted  by  licensed  physician  under  direc- 
tion of  State  Board  of  Health. 


December  20,  1939  q 

/V 

x'V 


> v r 

State  Board  of  Barber  Examiners 
208  N.  Broadway 
St.  Louis,  111  scour! 

Gentlemen: 

This  will  acknowledge  receipt  of  your  inquiry 
of  December  19th,  which  reads  as  follows: 

"During  the  1939  session  of  the  State 
Legislature  there  was  an  amendment 
passed  to  the  Barbers ' License  Law 
which  requires  that  all  barbers  must 
be  examined  each  year  by  a licensed 
physician  duly  designated  by  the  State 
Board  of  Health  to  ascertain  the  faot 
that  he  is  free  from  infectious  and 
contagious  disease  and  not  afflicted 
with  any  physical  or  mental  ailment 
which  would  render  him  unfit  to  prac- 
tice the  occupation  of  barbering. 


" ’.Ye  would  therefore  appreciate  an 
opinion  as  to  which  is  the  proper 
agency  to  conduct  and  supervise  suoh 
examinations,  the  State  Board  of  Health 
or  the  State  Board  of  Barbers'  Examiners. " 

Section  13523,  page  250,  Laws  of  1939,  after  pro- 
viding for  the  creation  of  a board  of  examiners  and  pre- 
scribing their  duties,  provides  as  follows: 


"Eaoh  barber  to  whom  a certificate  of 
registration  is  issued  must  be  ex- 
amined at  least  once  a year  and  as  often 
thereafter  as  the  board  may  deem  neces- 
sary, by  a licensed  physician  duly  desig- 
nated by  the  state  board  of  health  to 
make  such  examinations,  to  ascertain  the 
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fact  that  such  barber  Is  free  from 
Infectious  or  contagious  diseases, 
and  is  not  afflicted  with  any  physical 
or  mental  ailment  which  would  render 
hint  unfit  to  practice  the  occupation 
of  barbering.  * * *" 

It  will  be  seen  from  the  foregoing  portion  of  the 
statute  in  question  that  a physician  designated  by  the 
State  Board  of  Health  is  the  one  to  make  the  examination. 
Just  what  type  of  examination  such  physician  would  make 
in  order  to  determine  the  fact  that  such  barber  is  free 
from  lnfeotious  or  contagious  diseases,  and  is  not  af- 
flicted with  any  physical  or  mental  ailment  which  would 
render  him  unfit  to  practice  the  occupation  of  barber- 
ing, would  of  necessity  have  to  be  determined  by  the 
examining  physician  under  directions  of  the  State  Board 
of  Health.  In  other  words,  the  oonduot  of  the  examina- 
tion is  neoessarily  a matter  for  the  examining  physician. 
The  examining  physician  could  make  a report  as  to  what, 
if  any,  diseases  or  ailments  the  person  being  examined 
was  afflicted  with.  The  manner  in  which  the  physician 
determines  this  would  of  necessity  be  a matter  peculiar 
to  his  profession,  and  therefore  the  conduct  of  the  ex- 
amination would  of  necessity  be  governed  by  the  physician 
and  the  State  Board  of  Health. 


GUMCHJalUM 


It  is,  therefore,  the  opinion  of  this  office  that 
the  State  Board  of  Health  is  the  proper  agency  to  conduct 
the  physical  and  mental  examination  required  of  registered 
barbers  under  the  terms  of  Section  13523,  page  250,  Laws  of 
1939. 

Respectfully  submitted 


HkRRT  H.  *AY 

Assistant  Attorney  General 

APPRO  Vi£D: 


W.  J.  BURK* 

(Acting)  Attorney  General 
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BOUNTY  COURT:  County  Court  of  Platte  County  cannot 

appoint  a purchasing  agent,  out  must 
purchase  supplies  for  all  county  of- 
flces  except  that  of  sheriff. 


March 


Hon.  B.  F.  Epratt 
Presiding  Judge 
Platte  County 
Weston,  Missouri 

hear  Sir: 

Y;e  are  in  receipt  of  your  request  for  an  op- 
inion under  date  of  March  11th,  1939,  which  reads  as 
follows : 

"Would  like  to  have  an  opinion  from 
you  regarding  the  purchase  of  supplies  for 
Platte  County. 

"Have  the  Sheriff,  County  Clerk  and 
different  county  officers  the  legal  right 
to  purchase  their  supplies  for  their  of- 
fices? 

"Has  the  Presiding  Judge  or  someone 
else,  desiginated  by  the  County  Court,  the 
right  to  act  as  purchasing  agent  for  all 
county  offices?" 


14,  1939 


/ 


The  constitutional  authority  of  the  county 
courts  is  found  in  article  6,  sec.  36  of  the  Missouri 
Constitution,  which  provides: 

"In  each  county  there  shall  ue  a county 
court,  which  shall  be  a court  of  record,  and 
shall  have  jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be  prescribed 
by  law.  # * * irm  ¥ » * * ** 

In  conformity  with  the  above  section  of  the 
Constitution,  sec.  2078  R.  Missouri,  1929,  article 
5,  chapter  9,  was  enacted,  and  provides  as  follows: 
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"The  said  court  shall  have  control  and 
management  of  the  property,  real  and  per- 
sonal, belonging  to  the  county,  and  ahall 
have  power  and  authority  to  purchase,  lease 
or  receive  by  donation  any  property,  real 
or  personal,  for  the  use  and  benefit  of 
the  county;  to  sell  and  cause  to  be  conveyed 
any  real  estate,  goods  or  chattels  belonging 
to  the  county,  appropriating  the  proceeds 
of  such  eale  to  the  use  of  the  same,  and  to 
audit  and  settle  all  demands  against  the 
county. " 

Section  12107  of  article  5,  chapter  85,  R, 

Missouri,  1929,  provides  as  follows  I 

"The  county  court  may,  by  an  order  en- 
tered of  record,  appoint  an  agent  to  make 
any  contract  on  behalf  of  such  county  for 
erecting  any  county  bu  ldings,  or  for  any 
other  purpose  authorized  by  law;  ancT  trie 
contract  of  such  agent,  duly  executed  on 
behalf  of  such  county,  shall  bind  such 
county  if  pursuant  to  law  and  such  order  of 
court," 

The  question  to  b e determined  is  whether  the  county 
court  may  delegate  to  an  agent,  duties  which  belong  to 
the  court  itself.  The  general  rule,  as  stated  in  15  C.J. , 
section  116,  page  465,  is  as  follows: 

"The  right  of  a county  board  to  delegate 
its  authority  depends  on  the  nature  of  the 
duty  to  be  performed.  Powers  involving  the 
exercise  of  judgment  and  discretion  are  in 
the  nature  of  public  trusts  and  cannot  be 
delegated  to  a committee  or  agent.  Duties 
which  are  purely  ministerial  and  executive 
and  do  not  involve  the  exercise  of  dis- 
cretion may  be  delegated  by  the  board  to 
a committee  or  to  an  agent,  an  employee,  or 
a servant," 


In  the  case  of  State  ex  rel  Buckner  v,  McFlroy, 
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309  Mo*  595,  the  court  held  that  the  term  "cdunty  oust* 
ness?  as  those  words  are  used  In  Section  36,  Article  VI, 
of  our  Constitution,  declaring  that  the  county  court 
"shall  have  Jurisdiction  to  transact  all  county  and  such 
other  business  as  may  be  prescribed  by  law,”  means  all 
business  pertaining  to  the  county  as  a corporate  entity, 
and  ordinarily  includes  the  exercise  of  the  corporate 
powers  of  the  county  and  must  be  understood  to  Include 
the  control  and  management  of  all  oounty  property,  whether 
such  property  be  In  the  form  of  penal  or  eleemosynary 
Institutions,  such  as  the  jail,  the  poor  farm  and  county 
institutions,  and  that  such  power  could  not  be  Invested 
in  another  board  by  the  Legislature* 

Accordlr^  to  the  last  decennial  census  of  1930 
Platte  County  had  a population  of  13819  and  did  not  come 
under  the  classification  as  set  out  in  sections  2107* 

2108  and  2109,  of  the  Revised  Statutes  of  Missouri,  1929, 
in  reference  to  the  purchasing  of  supplies*  These  three 
sections  only  apply  to  counties  of  not  less  than  seventy 
thousand  inhabitants  nor  more  than  ninety  thousand  in- 
habitants* The  three  sections  provide  for  the  method 
of  advertisement  for  bids  on  supplies  used  in  the  follow- 
ing year*  Section  2108  also  defined  what  supplies  con- 
sist of. 

In  your  request  you  have  Mentioned  the  sheriff 
along  with  the  county  clerk  and  other  different  county 
officers*  The  sheriff  under  seotion  8526  R*  S*  Missouri, 
1929,  has  been  given  custody  and  the  keeping  and  charge 
of  the  Jail  within  his  county*  Under  this  section  the 
sheriff  is  empowered  to  purchase  necessary  supplies  for 
use  in  the  Jail*  It  was  so  held  in  the  case  of  Kansas 
City  Sanlt&ry  Company  v*  Laclede  County,  269  S*  W*  395, 
at  page  398,  where  the  court  stated* 

"Under  section  12549  the  Jail  is  re- 
quired to  be  kept  in  good  and  sufficient 
condition  and  under  section  12551  the  sher- 
iff has  the  custody,  keeping  and  charge  of 
the  Jail*  He,  therefor*,  has  full  authority 
to  purchase  all  supplies  necessary  to  keep 
such  Jail  in  good  and  sufficient  condition. 


Hon.  B. 
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which  Includes  sanitary  condition,  and 
needed  no  authorization  by  the  county 
court  to  render  the  county  liable  Tor 
purchases  for  such  jail  for  such  pur- 
pose. Harkreader  v.  Vernon  County, 

216  Mo.  696)  116  S.  V.  623.” 

The  sections  referred  to  are  the  same  sections 
as  sections  8524  and  8526  F.«  Missouri,  1929. 

"It  Is  not  doubted  that  the  statutes 
(Secs.  1571  and  1573  R.  S.  1909)  and  the 
construction  thereof  by  this  court  In  a 
case  to  an  extent  analogous (Harkreader 
v.  Vernon  County,  216  Mo.  696)  furnish 
authority  to  a sheriff  of  a county  to 
purchase  such  articles  and  supplies  as 
are  requisite  and  necessary  to  keep  and 
maintain  the  county  jail  ♦in  good  and  suf- 
ficient condition  and  repair. * But  such 
authority  absent  an  order  of  the  county 
court,  which  might  pro  hac  Tice  make  him 
its  agent,  would  not  extend  to  purchases 
made  for  the  poor  house  or  the  poor  farm, 
the  custody  and  control  of  which  are  vested 
by  statute  in  the  county  court,  nd  not  in 
the  sheriff.  Likewise  the  county  court  is 
by  statute  vested  with  the  control  of  the 
court  house  (Sec.  4081  R.  S.  1209)  and  while 
it  is  made  the  duty  of  the  sheriff  to  fur- 
nish fuel,  stationery  and  other  things  more 
necessary  for  the  use  of  the  court  (Sec. 

3887,  R.  S.  1909),  this  duty  is  delimited 
by  the  appended  provision  directing  per- 
formance thereof  whenever  ordered  by  the 
court.  This  latter  conditional  duty  is 
disassociated  from  control  of  the  premises 
and  is  a general  one  whioh  the  sheriff  owes 
to  the  circuit  court,  to  the  probate  court, 
and  even  to  the  county  court  itself,  though 
the  latter  court  is  the  general  statutory 
contracting,  auditing  and  fiscal  agency  of 
the  county.  Clearly,  such  an  order  should 
either  be  express,  or  plainly  implied  from 
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tine  necessities  of  the  situation*" 

Sections  4081  and  3887 , Revised  Statutes  of  Mis- 
souri, 1909,  referred  to  in  the  above  quotation,  are 
substantially  sections  2078  and  1870,  Revised  Statutes 
of  Missouri,  1929,  respectively* 


CONCLUSION. 

In  view  of  the  above  authorities,  it  is  the 
opinion  of  tnis  department  that  the  county  court  of 
Platte  County  cannot  designate  a purchasing  agent  to 
purchase  supplies  for  the  county  of  Platte,  and  that 
such  purchases  must  be  made  by  the  county  court  for 
each  county  office,  except  that  of  the  sheriff  who  has 
the  authority  to  purchase  supplies  for  the  county  jail 
only,  and  not  the  court  house*  In  order  for  the  sheriff 
to  purchase  supplies  for  the  county  court  house,  or  cir- 
cuit court  rooms,  the  order  must  be  approved  by  the 
county  court  Itself,  but  no  approval  is  necessary  for 
the  purchase  by  the  sheriff  of  supplies  for  the  jail, 
such  as  soaps,  disinfectants  etc*  It  appears  by  the 
above  authorities  that  the  sheriff  is  a partial  ex- 
ception to  the  general  rule  that  the  county  court  is 
the  financial  agent  of  the  county  in  the  purchase  of 
supplies* 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney  General 


WJBJKW 

APPROVE!* 


t:  e.  tayloe 

(Acting)  Attorney  General 


COUNTY  BUDGET  ACT: 


Surplus  of  funds  after  payment  of  judgment 
may  be  transferred  to  general  revenue  fund  for 
retiring  protested  warrants;  under  Laws  of  1933, 
p.  340,  County  Court  may  Include  such  balance 
in  estimate  for  ensuing  year's  expenditures. 


January  13,  1939 


i.r.  L.  k.  >tevenson 
County  Treasurer 
&.c-onald  County 
lineville,  iulssouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  December  30th,  wherein  you  make  the  following  inquiry: 

"In  the  event  a county  votes  bonds 
to  pay  a judgment,  and  after  the 
judgments  are  satisfied  to  what  use 
can  the  balance  of  funds  be  applied, 
can  it  be  transferred  to  the  general 
revenue  fund  for  retiring  protested 
warrants'* 

"In  making  its  estimate  can  the  county 
court  include  such  balance  in  their 
estimates  for  the  year's  expenditure s?" 

■jince  you  state  that  the  judgment  for  which  the 
bonus  were  voted  has  now  been  satisfied  and  that  there  is 
a balance,  we  think  the  same  can  be  transferred  to  the 
general  revenue  fund  and  used  in  any  other  •\uad  which  is 
in  need  of  the  same  or  for  any  legitimate  purpose,  under 
sections  12167  and  12168,  H.  o.  mo.  1929.  --he sc  sections 
are  applied  in  the  decision  of  Decker  v.  ulemer,  229  too. 
296;  likewise,  in  the  decision  of  of  ctate  ex  rel.  v. 
Appleby,  136  Do.  408,  wherein  it  is  said: 

"The  county  court  may  make  trans- 
fers to  the  county  contingent  fund 
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from  any  surplus  remaining  In 
the  other  funds  provided  for  In 
Kevised  otatutes,  1889,  Section 
7663,  and  can,  after  such  trans- 
fers are  made,  pay  proper  demands 
on  3uch  contingent  fund,” 

In  the  decision  of  -olloway  v.  Howell  County, 
240  iuO.  601,  1.  c.  612,  it  is  said: 

" Ihe  bill  alleges  that  the  share 
of  the  district  i3  still  in  the 
county  treasury,  but  the  proof 
show  nothing  of  the  sort,  '..hat- 
ever  mere  theory  be  indulged  by 
v:ay  of  inference,  one  way  or  the 
other,  the  actual  fact  la,  as 
shown  by  the  proof,  the  money  levied 
for  coun ty  purposes  was  used  for 
county  purposes,  presumably  for 
paupers.  Insane  persons,  the  salaries 
of  officials,  the  expenses  of  running 
the  courts,  jury  fees,  expenses  of 
elections,  criminal  costs  and  roads 
and  bridges  elsewhere,  (Vide,  It,  o, 

1909,  sec,  11423.)  It  is  not  clear 
there  was  any  ’county  revenue'  left 
at  the  end  of  any  year  after  paying 
the  indebtedness  and  obligations  of 
the  county  for  the  current  year. 

But  if  there  was,  then  under  certain 
statutory  conditions,  the  county  court 
had  the  right  to  transfer  it  to  other 
proper  funds  and  use  It  for  county 
purposes  for  ensuing  years  or  existing 
deficits,  if  any,  after  all  contracts 
entered  into  with  reference  to  the 
current  year  creating  present  indebted- 
ness had  been  complied  with  and  all 
outstanding  current  county  obligations 
had  been  satisfied,  (State  ex  rel.  v, 
Johnson,  162  *..o,  621;  otate  ex  rel, 
v,  Appleby,  136  i>.o,  408;  meeker  v. 
i lamer,  229  ho,  296,) 

"fhis  view  of  the  law  but  establishes 
a sensible  and  practical  working  plan 
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for  transacting  the  business 
affairs  of  the  county.  In  the 
.Lacker  case  the  legality  of  a 
court  house  fund  made  up  in  part 
of  the  odds  and  ends  of  unused  funds 
v/a g sustained.  There  is  in  that 
case  an  extensive  discussion  of  the 
statutes  relating  to  the  administra- 
tive details  In  handling  county  funds. 

V.e  will  not  repeat  what  is  there 
said." 

Under  the  facts  which  you  present  we  are  of 
the  opinion  that  the  balance  or  surplus  of  funds,  result- 
ing after  the  payment  of  the  judgment,  can  be  transferred 
to  the  general  revenue  fund  for  retiring  protested 
warrants.  V.e  are  of  the  further  opinion  that  under  the 
County  budget  net.  Laws  of  hissourl,  1933,  page  340,  the 
County  Court  can  include  such  balance  In  the  estimate  for 
the  ensuing  year’s  expenditures. 


Yours  very  truly. 


OLLIVidt  W.  NQLbft 
assistant  attorney -General 

ArrROViibx 


— 

(Acting)  Attorney- General 
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SHERIFFS ' 
CONSTABLES 


Constables  may  not  supplant  sheriffs  in  performance 
of  duties  imposed  upon  sheriffs  under  the  law. 
Constables  may  be  used  as  elisors  in  the  event  the 
sheriff  is  disqualified  from  acting. 


January  18,  1939 


Hon,  nerry  Wall  Stanley 
Prosecuting  Attorney 
hay  County 
Richmond,  Missouri 

Dear  Sirx 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  reading  as  follows: 

"The  Probate  Judge  has  brought  to 
my  attention  the  fact  that  there 
is  some  doubt  as  to  whether  or  not 
a Constable  can  act  as  an  adminis- 
trative officer  of  the  Probate  Court, 

"I  would  appreciate  it  if  you  would 
give  me  your  opinion  on  the  question 
and  also  inform  me  if  your  office  has 
ever  made  any  r uling  in  similar  mat- 
ters in  the  past,  that  is,  whether 
or  not  the  Constable  is  empowered  to 
serve  subpoenas,  et  cetera,  and  to 
act  as  attending  officer  of  the  court 
when  in  session, " 

Briefly,  your  precise  question,  otherwise  stated 
from  your  request,  is  whether  or  not  the  constable  may 
supplant  the  sheriff  in  respect  to  the  duties  imposed  upon 
the  sheriff  by  law. 

At  the  outset,  we  invite  your  attention  to  a con- 
sideration of  Section  34  of  Article  6 of  the  Constitution 
of  Missouri,  which  reads  in  part  as  follows: 
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"The  General  Assembly  shall  estab- 
lish in  every  county  a probate  court, 
which  shall  be  a court  of  record,  and 
consist  of  one  Judge,  who  shall  be 
elected* ” 

Under  the  provisions  of  Chapter  9,  Article  1 of  the 
Revised  Statutes  of  Missouri,  1929,  and  more  particularly 
under  the  provisions  of  Section  1870  of  said  chapter,  it  is 
provided  that: 

"The  several  sheriffs  shall  attend 
each  court  held  in  their  counties, 
except  where  it  shall  otherwise  be 
directed  by  law;  and  it  shall  be  the 
duty  of  the  officer  attending  any 
court  to  furnish  stationery,  fuel, 
and  other  things  necessary  for  the 
use  of  the  court  whenever  ordered 
by  the  court •" 

, Obviously,  after  consideration  of  the  constitutional 
provision  and  the  section  above  quoted,  it  is  the  duty  of 
the  sheriff  to  attend  courts  of  record  in  their  particular 
counties  except  where  it  has  been  otherwise  provided  for  by 
law*  The  statute  imposing  the  duties  upon  the  several 
sheriffs  is  plain  and  unequivocal  in  its  terms,  and  when  so, 
no  room  for  construction  exists*  Cummins  v*  Kansas  City 
Public  Service  Commission,  66  S.W.  (2nd)  920* 

Your  attention  is  further  directed  to  Section 
11518,  R*S*  Missouri,  1929,  relating  to  the  duties  imposed 
upon  every  sheriff*  This  section  of  the  statute  is  found 
under  the  provisions  of  Chapter  73,  Article  4,  R.S.  Missouri 
1929,  and  reads  in  part  as  follows: 

M Every  slier  iff  shall  * * execute 

all  process  directed  to  him  by 
legal  authority,  « « * and  he  shall 
attend  upon  all  courts  of  record  at 
every  term  a * 

Section  2068,  R*S*  Missouri,  1929,  relates  to  the 
election  of  a probate  Judge  of  the  county  by  the  sheriff 
in  the  event  there  be  no  clerk  of  the  court*  This  section 
of  the  statutes  reads  as  follows: 
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"The  election  shall  be  held  by  the 
clerk  of  the  court,  if  there  be 
one,  if  not,  by  the  "sheriff  of  the 
county.  And  in  the  event  of  a tie, 
the  clerk,  if  there  be  one,  or  if 
not,  the  sheriff  of  the  county, 
shall  cast  the  deciding  vote.  The 
clerk  of  the  court,  if  there  be 
one,  if  not,  the  sheriff  of  the 
county,  shall  enter  the  proceedings 
of  such  election  on  the  probate 
records  of  that  day;  and  the 
special  judge  shall,  before  enter- 
ing upon  the  discharge  of  his  duties, 
take  and  subscribe  the  same  oath  that 
the  judge  of  probate  is  required  to 
take,  which  oath  shall  be  filed  with 
the  records  of  said  court." 

The  above  section  of  the  statute  would  seem  to  contem- 
plate that  the  sheriff  should  be  in  attendance  in  the 
probate  court  in  the  event  such  sheriff  is  needed  to 
participate  in  the  election  of  the  probate  judge. 

Attention  is  further  directed  to  Section  1845, 
H.S.  Missouri,  1929,  relating  to  when  the  court  or  any 
clerk  of  any  court  of  record  may  appoint  one  or  more 
persons  to  execute  its  process  in  the  event  there  is  no 
sheriff  or  ministerial  officer  qualified  to  act.  This 
section  reads  as  follows: 

"i/here  there  is  no  sheriff  or  other 
ministerial  officer  qualified  to 
act,  or  where  they  are  interested 
or  prejudiced,  the  court,  or  clerk 
thereof  in  vacation,  may  appoint  one 
or  more  persons  to  execute  its  pro- 
cess and  perform  any  other  duty  of 
such  officer,  who  shall  be  entitled 
to  such  fees  for  their  services  in 
each  cause  as  are  allowed  by  law  to 
sheriffs  in  like  cases ♦" 
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If  the  probate  court  may  appoint  another  person 
other  than  the  sheriff  to  execute  ita  process  or  perform 
any  other  duty  of  the  sheriff,  it  must  be  first  made  to 
appear  that  the  sheriff  is  interested  or  prejudiced.  In 
the  case  of  State  v.  Young,  286  S,W,  29,  l,c«  32,  the 
Supreme  Court  of  this  state  held  that  it  was  a matter  of 
discretion  of  the  court  with  respect  to  disqualifying  the 
sheriff,  and  so  long  as  such  discretion  was  not  arbitrary 
or  unjust,  then  any  action  of  the  court  disqualifying  the 
sheriff  would  still  be  sustained.  The  court  said: 

"It  has  long  been  the  settled  law 
of  this  court  that  the  disqualification 
of  the  sheriff  under  this  section  is 
a matter  of  discretion  with  the  court, 
and  unless  there  is  some  showing  that 
the  discretion  exercised  was  arbitrary 
and  unjust,  the  action  of  the  court 
will  not  be  overruled," 

In  the  case  of  State  v.  Jeffries,  210  M <$*  302, 
l,o,  323,  the  Supreme  Court  of  Missouri  quoted  approvingly 
from  State  ▼,  Hultz,  106  Mo,,  l,c,  49,  as  follows! 

"»a  duly  chosen  officer  ought  not  to 
be  deprived  of  his  office  save  and 
for  the  gravest  reason,  ‘Ahis  is  true 
because  the  people  have  reserved  to 
themselves  the  right  to  name  their 
officers,  and  have  not,  save  in  ex- 
ceptional cases,  left  to  any  one  man 
the  power  to  select  them,  • , , And 
when  a citizen  is  to  be  deprived  of 
his  life  or  liberty,  one  of  his  safe- 
guards is  that  it  can  be  done  only  by 
an  officer  duly  elected,  and  who  is 
under  the  obligation  of  his  oath  of 
office  and  a sense  of  responsibility 
to  the  public  which  elected  him.  . • 

The  statute  does  not  prescribe  how  the 
court  shall  ascertain  the  prejudice 
of  the  sheriff,  but  it  is  left  to  the 
discretion  of  the  court  in  what  form 
the  evidence  shall  be  presented,  and 
of  course  it  is  for  the  court  to  say 
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when  It  la  satisfied.  This  Investi- 
gation the  law  has  confided  to  the 
clroult  Judge.  Of  course,  his  action 
Is  subject  to  review,  if  it  shall  ap- 
pear arbitrary  and  unjust.'" 

While  the  above  observations  particularly  relate 
to  the  disqualification  of  a sheriff  by  the  circuit  judge 
in  criminal  cases,  it  is  believed  that  the  probate  judge 
also  exercises  a discretion  as  to  the  disqualification 
of  the  sheriff  with  respect  to  the  duties  imposed  upon 
suoh  officer  in  the  probate  court,  when  such  sheriff  Is 
interested  or  prejudiced. 

In  an  opinion  directed  to  the  Honorable  L.L. 
Robinson,  Presiding  Judge  of  the  County  Court  of  Osage 
County,  this  department  ruled  that  "it  is  the  mandatory 
duty  of  the  sheriff  to  attend,  when  in  session,  each 
court  of  record  * * * held  in  his  county,  either  in  per- 
son or  by  deputy,  whether  his  services  be  required  or  not 
at  the  time  of  his  attendance".  This  opinion  was  written 
by  the  Honor able  Tyre  W.  Burton,  Assistant  Attorney  General, 
and  approved  by  the  Honorable  J.E.  Taylor,  Acting  Attorney 
General. 


CONCLUSION. 

In  view  of  the  above,  it  is  the  opinion  of  tl is 
department  that  constables  may  not  supplant  sheriffs  in 
the  performance  of  the  duties  imposed  upon  suoh  sheriffs, 
but  that  a constable  may  be  used  when,  in  the  opinion  of 
the  probate  court,  the  sheriff  is  interested  or  prejudiced. 

We  further  rule  that  the  sheriff  should  not  be 
deprived  of  his  office  except  for  the  gravest  reason,  and 
from  our  considerations,  it  is  the  duty  of  the  sheriff  to 
attend  each  court  of  record  held  in  his  county  whether 
his  services  be  required  or  not,  for  which  he  is  entitled 
to  receive  a fee  as  indicated  from  the  opinion  submitted. 

Respectfully  submitted. 


AFPROVED  By* 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


(Acting)  Attorney  General 
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Commissioner  may  permit  corporation  that  has 
changed  its  name  to  retain  and  continue  U3e 
of  dealer’s  license  plates  issued  to  it  without 
making  new  application  and.  payment  of  additional 
fees. 


June  23,  1939 


Mr.  V.  H.  Steward 
Commissioner  of  Motor  Vehicles 
Jefferson  City,  Missouri 


luOlOR  yERICLKS: 


hear  Sir* 

We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  10th,  as  follows* 


"We  are  desirous  of  obtaining  from 
your  department  an  opinion  upon  the 
following  state  of  facts* 

On  April  28,  1939,  Mr.  hay  Rixman, 
President  of  the  Ray  Rinnan,  Inc., 
sold  his  stock  in  said  corporation 
to  one  li.  J.  Smith,  who  was  then  the 
Vice-president  and  General  Manager 
of  said  corporation.  Under  the  terms 
of  the  agreement  it  was  provided  that 
the  name  of  the  corporation  be  chang- 
ed from  Ray  Rixman,  Inc.,  to  H.  J. 

Smith  Motor  Corporation.  This  was 
done.  During  the  license  year  of 
1939  the  Ray  Rixman,  Inc.,  was  issued 
Dealer*  s plates,  under  the  provisions 
of  Section  7764  of  R.  S.  Missouri  1929. 
This  section  of  the  statute  in  substance 
and  effect  requires  that  all  dealers, 
instead  of  registering  such  motor  ve- 
hicles dealt  in  is  required  to  make  an 
application  for  such  registering.  The 
statute  requires  that  a brief  descrip- 
tion of  each  motor  vehicle  dealt  in  be 
set  forth  as  well  as  the  name  and  busi- 
ness address  of  such  dealer.  Tw  is  fur- 
ther provided  in  the  same  statute  that 
the  Commissioner  of  Motor  Vehicles  shall 
use  diligence  to  determine  and  ascertain 
whether  or  not  the  applicant  is  in  fact 
a dealer. 


/ 
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It  Is  the  contention  of  the  attorneys 
who  represent  the  H.  J.  Smith  Motor  Co., 
that  they  are  entitled,  under  the  pro- 
visions of  the  statute  above  noticed, 
to  retain  the  dealer  plates  formally 
Issued  to  Kay  Rixnan,  Inc.,  upon  the 
theory  that  the  corporation  Is  still  in 
existence  and  the  only  change  which  has 
occurred  in  the  corporation  is  the  mat- 
ter of  name. 

our  precise  liuestion  for  you r considera- 
tion 1st 

May  the  Commissioner  of  Motor  Vehicles 
permit  any  corporation  which  has  chang- 
ed its  name,  when  such  corporation  has 
heretofore  been  issued  dealers  license 
plates,  retain  ana  continue  to  use  suoh 
dealer  license  plates  when  the  name  of 
such  corporation  has  been  changed,  with- 
out making  a new  application  and  the  pay- 
ment of  an  additional  fee  for  the  issu- 
ance of  new  dealers  plates,  under  the 
provisions  of  Section  77(54,  above  noticed." 


Section  7764,  K.  S.  kLo.  1929,  provides  in  part  as 
follows: 


"(a)  * * * dealers  shall,  instead  of 
registering  each  motor  vehiole  * * * 
dealt  in,  make  application  upon  a 
blank  to  be  furnished  by  the  commis- 
sioner for  a distinctive  rnanber  for 
all  the  motor  vehicles  owned  or  con- 
trolled by  such  <*•  * ■»  dealer,  said 
application  to  contain:  (1)  a brief 
description  of  each  type  of  motor  ve- 
hicle * * * dealt  in,  including  cha- 
racter of  the  motive  power,  amount 
thereof,  stated  in  figures  of  horse- 
power, and  (2)  the  name  and  business 
address  of  suoh  * * * dealerj  * * * 
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(b)  Fees  and  plates  for  - * * deal- 
ers} On  the  payment  of  a registration 
fee  of  £21,00  there  shall  be  assigned 
to  such  * * » dealer  a certificate  of 
registration  in  such  form  as  the  com- 
missioner shall  prescribe,  and  two 
sets  of  number  plates  bearing  such  num- 
ber, As  many  duplicate  sets  of  number 
plates  as  may  be  desired  may  be  obtain- 
ed upon  the  payment  of  a fee  of  £>10,50 
for  each  duplicate  set," 


Section  7759,  R.  S,  Mo,  1929,  defines  the  term 
"dealer"  as  being: 


"Any  person,  fim,  corporation,  associa- 
tion, agent  or  sub-agent  engaged  in  the 
sale  or  exchange  of  new,  used  or  recon- 
structed motor  vehicles  or  trailers," 


Thompson  on  Corp..,  Vol,  1,  3rd  Ed, , Section  71,  p,  76, 
makes  the  following  statement  with  respect  to  the  eifeot  of 
a change  of  name  on  a corporation's  rights  and  liabilities: 


"It  is  evident  that  a mere  change  of  the 
name  of  a corporation  can  have  no  effect 
upon  its  existence  or  identity,  or  upon 
rights  and  liabilities  flowing  either  to  or 
from  it,  a corporation  being  said  to  be  one 
and  the  same  entity  notwithstanding  the 
change  of  its  name.  The  change  in  the  name 
has  no  more  effect  on  the  Identity  of  the 
corporation  than  a ohange  in  the  name  of  a 
natural  person  has  upon  his  identity.  The 
mere  change  of  a name  does  not  create  a 
new  corporation." 


Such  statement  finds  support  in  the  case  of  W.  T. 
Rawleigh  Co.  v.  Grigg,  191  S.  W.  1019,  1,  o.  1021,  wherein 
the  Springfield  Court  of  Appeals  said: 
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"*  * * a change  of  name  does  not 
make  a new  corpora tion,  but  only 
gives  It  a new  name." 

42  C.  J.,  Section  75,  p.  659,  discusses  the  purpose 
of  registration  and  licensing  of  motor  vehicles! 

"The  registration  and  numbering  of 
motor  vehicles  is  necessary  to  se- 
cure a proper  observance  of  their 
duties  on  the  highway  and  for  the 
purpose  of  aiding  In  the  detection 
of  such  vehicles  and  of  those  re- 
sponsible for  their  movements  and 
conduct.  In  case  they  fail  to  ob- 
serve such  duties,  and  the  object 
of  the  license  Is  to  furnish  a fur- 
ther guaranty  that  proper  use  of  the 
vehicle  will  be  made  and  that  it  will 
be  operated  in  compliance  with  the 
law." 

We  do  not  see  how  a change  In  the  name  of  a corporation 
could  affect  the  detection  of  vehicles,  or  diminish  the 
guaranty  that  they  will  be  operated  in  compliance  with  the 
law,  when  considered  In  light  of  the  fact  that  such  change 
does  not  affect  the  rights  and  liabilities  of  such  corporation. 

We  are  therefore  of  the  opinion  that  the  Commissioner 
of  Motor  Vehicles  may  permit  a corporation  that  has  ohanged 
its  name  to  retain  and  continue  to  use  the  dealer's  license 
plates  issued  to  it  without  making  a new  application  and 
payment  of  an  additional  fee  for  the  issuance  of  new  dealer's 
plates  • 

Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney  General 

APPROVED! 


'J.  E.  ’1’aYlor 

(Acting)  Attorney  General 
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SCHOOLS  & CHILDREN:  Manner  of  enforcing  compulsory  school 

attendance  laws. 


October  16,  1939 


Miss  Anna  Stearns 
County  Superintendent  of  Schools 
Dallas  County 
Buffalo,  Missouri 


Dear  Miss  Stearns: 


We  are  in  receipt  of  your  request  for 
an  opinion,  dated  October  12,  1939,  regarding  the 
procedure  in  enforcing  the  compulsory  school  at- 
tendance laws,  and  which  is  as  follows: 

"Please  send  a written  opinion 
of  the  exact  proceedings  of  en- 
forcing the  compulsory  school 
law. " 

Section  9433,  R.  S.  Missouri,  1929,  re- 
quired the  attendance  at  school  of  children  between 
the  ages  of  seven  and  sixteen  years,  and  which  is 
as  follows : 

"Every  parent,  guardian  or  other 
person  in  this  state  havin;  charge, 
control  or  custody  of  a child  be- 
tween the  ages  of  seven  and  four- 
teen years  shall  cause  such  child 
to  attend  regularly  some  day  school, 
public,  private,  parochial  or  parish, 
not  less  than  the  entire  time  the 
school  which  said  child  attends  is 
in  session,  or  shall  provide  such 
child  at  home  with  such  regular  daily 
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instruction  during  the  usual 
hours  as  shall,  in  the  judgment 
of  a court  of  competent  Juris- 
diction, be  substantially  equi- 
valent at  least  to  the  instruc- 
tion given  the  children  of  like 
age  at  said  day  school  in  the 
locality  in  which  said  child 
resides;  and  every  parent  or  per- 
son in  this  state  having  charge, 
control  or  custody  of  a child 
between  the  ages  of  fourteen  and 
sixteen  years,  who  is  not  actually 
and  regularly  and  lawfully  engaged 
for  at  le  st  six  hours  each  day  in 
some  useful  employment  or  service, 
shall  cause  said  child  to  attend 
regularly  some  day  school  as  afore- 
said : Provided,  that  a child  be- 
tween the  ages  aforesaid  may  be 
excused  temporarily  from  comply- 
ing with  the  provisions  of  this 
section,  in  whole  or  in  part,  if 
it  be  shown  to  the  satisfaction 
of  the  attendance  officer,  or  if  he 
declines  to  excuse,  to  the  satis- 
faction of  a court  of  competent 
jurisdiction,  that  said  child  is 
mentally  or  physically  incapaci- 
tated to  attent  school  for  the  whole 
period  required,  or  any  part  thereof, 
tor  that  said  child  has  completed 
the  caLxcon  school  course  as  pre- 
scribed by  constituted  authority,  or 
its  equivalent,  and  has  received  a 
certificate  fcf  graduation  therefrom." 

This  section  has  been  amended  by  Laws  of  Missouri,  1937, 
at  page  453,  to  require  compulsory  attendance  of  deaf 
children  between  the  ages  of  six  and  fourteen  years. 

Section  9435,  R.  S.  Missouri,  1929,  has  been 
repealed  and  a new  section  enacted  at  page  379,  Laws 
of  !.'issouri,  1933,  which  sets  out  the  powers  of  the 
county  attendance  officer,  who  is  now  the  County  Super- 
intendent of  Schools,  which  section  is  as  follows! 
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"The  county  superintendent  of 
schools  in  each  county  shall  act 
as  school  attendance  officer  for 
the  county  without  aduiti^nal 
compensation  for  such  services • 

The  county  superintendent  of 
schools  shall  have  the  power  of 
a deputy  sheriff  in  the  performance 
of  the  duties  of  school  attendance 
officer  in  all  school  districts  of 
the  cotint y except  as  hereinafter  pro- 
vided: Provided,  that  the  board 
of  education  in  school  districts 
organized  under  the  provlsiona  of 
Article  4,  Article  16  and  Article 
17,  of  chapter  57,  R.  S.  1929,  may 
appoint  and  remove  at  pleasure  one 
or  more  school  attendance  officers 
and  shall  pay  them  from  the  public 
school  funds;  and  provided  further, 
that,  if  any  board  of  education  in 
any  school  district  organized  under 
the  provisions  of  the  aforesaid  art- 
icles does  not  appoint  a school 
attendance  officer,  the  county  super- 
intendent of  schools  shall  act  in 
such  district.  The  attendance  officer 
or  officers,  as  aforesaid,  shall 
have  the  right  to  investigate  the 
claims  of  children  for  exemptions 
under  section  9433,  and  to  issue  cer- 
tificates of  exemption  when  such 
claims  are  established  to  his  or  their 
satisfaction;  shall  serve  written  or 
printed  notices  upon  the  parents  or 
guardians  or  persons  who,  having  charge, 
control  or  custody  of  children,  as 
aforesaid,  violate  the  provisions  of 
said  sections;  shall,  when  reasonable 
doubt  exists  as  to  the  age  of  any  such 
child,  require  a properly  attested  birth 
certificate  or  an  affidavit  stating 
such  child* s age,  giving  date  of  birth, 
physical  characteristics  and  bearing 
the  signature  of  the  child;  shall  have 
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the  right  to  enter  and  visit  any 
mine,  office,  factory,  workshop, 
business  house,  place  of  amusement, 
or  other  place  in  which  children 
are  employed  or  engaged  in  any  kind 
of  service,  or  any  place  or  build- 
ing in  which  children  loiter  or 
idle  during  school  hours;  shall  have 
the  right  to  require  a properly 
attested  certificate  of  the  atten- 
dance of  any  child  or  children  at 
such  day  school  shall  have  the 
pov.er  to  arrest,  without  warrant, 
any  truant,  or  non-attendants  or 
other  Juvenile  disorderly  persons, 
and  place  them  in  some  school,  or 
take  them  to  their  homes,  or  take 
them  to  any  place  of  detention  pro- 
vided for  neglected  children  in 
such  county  or  school  district; 
shall  serve  in  the  cases  which  they 
prosecute  without  further  fee  or 
compensation  than  that  paid  by  the 
board  as  aforesAid,  and  shall  carry 
into  effect  such  other  regulations 
as  may  lawfully  be  required  by  the 
board  appointing  them,  “henever  a 
county  superintendent  of  public  wel- 
fare has  been  appointed  in  any  county, 
such  county  superintendent  of  public 
welfare  may  be  appointed  by  the  c ounty 
superintendent  of  schools  as  the 
county  school  attendance  officer,  with 
such  additional  compensation  as  may  be 
fixed  by  the  county  court.  "here  any 
law  confers  any  powers  or  imposes  wiy 
duty  on  the  county  school  attendance 
officer  such  law  shall  be  construed 
to  moan  the  county  superintendent  of 
schools,  except  as  otherwise  provided 
herein,  and  such  power  shall  hereafter 
be  conferred  upon  and  such  duties  im- 
posed upon  the  county  superintendent 
of  schools,  except  as  otherwise  pro- 
vided herein." 
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The  following  section  9436,  R*  S* 

Missouri,  1929,  sets  out  the  manner  in  which 
the  county  superintendent  of  schools  who  is  now 
ex-officio  county  attendance  officer,  shall  en- 
force the  attendance  of  children  at  school*  It 
provides  that  the  teacher  shall  furnish  a list 
of  all  non-attendant; children  between  the  ages 
of  seven  and.  sixteen  years,  together  with  the  names 
of  their  parents  or  guardians,  to  the  county  super- 
intendent of  schools  at  least  once  a month*  1he 
bounty  Superintendent  of  Schools  shall  Investigate 
and  shall  warn  the  parents  or  guardians  of  any 
child  who  is  not  in  attendance  as  provided  by  law 
to  place  and  keep  said  child  in  regular  attendance 
within  three  days  after  the  service  of  a written  or 
printed  notice  to  be  given  said  parents  or  guardians 
by  the  County  Superintendent*  After  the  parents  or 
person  having  control  of  any  such  truant  child  and 
such  failure  to  keep  such  child  in  school,  then  it 
shall  be  the  duty  of  the  county  Superin  endent  (loc- 
officio  County  attendance  officer)  to  make  a complaint 
against  such  parent,  guardian  or  other  person  in 
charge  of  such  child  before  the  Judge  of  the  Juvenile 
division  of  the  Circuit  Court  or  before  a Justice 
of  the  Peace.  Since  Article  12  of  Section  2 of  the 
Constitution  of  Missouri  provides  that  all  punishment 
for  criminals  shall  be  inflicted  under  indictments 
or  informations,  this  complaint  should  be  in  the 
form  of  an  information  setting  out  fully  the  time 
and  place  of  the  offense*  After  the  filing  of  such 
complaint  or  information,  the  Judge  or  Justice  of  the 
Reace  shall  Issue  a warrant  directed  to  the  defendant 
and  upon  his  entry  of  appearance  shall  proceed  in 
the  same  manner  as  provided  in  other  criminal  cases* 

There  is  a second  manner  in  which  your  prob- 
lem my  be  solved*  Under  Section  14161,  K,  S*  Missouri, 
1929,  which  is  applicable  to  counties  of  less  than 
50,000  population,  and  which  applies  to  Dallas  County, 
we  find  the  following  definition  of  a delinquent  child! 
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"The  words  delinquent  child1 
shall  include  any  child  under 
the  age  of  seventeen  years  # 

or  who  is  either  habitually 
truant  from  any  day  school,  or 
who,  while  in  attendance  at  any 
school,  is  incorrigible,  vicious 
or  immoral  ." 

Section  14164,  R*  S.  Missouri,  1929,  as 
amended  by  Laws  of  Missouri,  1939,  at  page  27is,  sets 
out  the  manner  of  procedure  for  the  correction  of 
delinquent  children,  which  is,  in  part,  as  follows: 

"When  any  reputable  person,  being 
a resident  of  the  county,  shall 
file  a complaint  with  the  prose- 
cuting attorney,  stating  that  any 
child  in  the  county  appears  to  be 
a neglected  or  delinquent  child, 
the  prosecuting  attorney  shall 
thereupon  file  with  the  clerk  of 
the  juvenile  court  a petition  in 
writing,  setting  forth  the  facts 
and  verified  bi  his  affidavit* 

It  shall  be  sufficient  that  the 
affidavitbe  on  his  information  and 
belief*  It  shall  be  the  duty  of 
the  prosecuting  attorney  immediately 
thereafter  to  fully  investigate  all 
the  facts  concerning  such  neglected 
or  delinquent  child  including  its 
school  attendance,  ho:  e condition, 
and  general  environment,  and  to  re- 
port the  same  in  writing  to  the  juvenile 
court,  and  upon  hearing  of  such  com- 
plaint to  appear  before  the  juvenile 
court  and  present  evidence  in  con- 
nection therewith*  **«•***" 

Section  14167,  R.  S*  Missouri,  1929,  as 
amended  by  Laws  of  Missouri,  1931,  at  page  167  sets 
out  the  manner  of  procedure  b.,  the  court  and  the 
disposition  to  be  made  of  a delinquent  child  by  the 
court. 
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The  court  may  commit  the  child  to 
some  sui table  person  or  family  or  agency,  or  may 
permit  it  to  remain  in  the  home  of  its  parents, 
subject  to  the  control  of  a probation  officer  and 
may  make  such  orders  in  regard  to  its  attendance 
at  school  as  it  may  consider  necessary. 

Vie  believe  that  either  of  the  procedures 
above  outlined  will  take  care  of  any  situation  that 
may  arise  in  your  county. 

Respectfully  submitted. 


ROBERT  L.  HYBER 

Assistant  Attorney  General 

APPROVED  * 


Vi’.  J,  BUkkE 

(Acting)  Attorney  General 
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COUNT*  COURTS : 


The  right  of  county  courts  to  compromise 
with  delianuent  officials 


October  19,  1939 


Honorable  Berry  Wall  Stanley 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


FI  LET) 


Dear  Sir: 


We  are  in  receipt  of  your  telegram  of 
October  18th,  requesting  an  official  opinion 
as  follows: 


"Please  give  me  you r opinion  as 
to  whether  a county  court  can  com- 
promise a claim  against  a county 
official  for  allegedly  retaining 
fees  due  the  county  and  whether 
such  a Judgment  can  be  compromised* 
hush  special  delivery*" 


Section  12162,  k*  S.  Missouri,  1929,  sets 
out  the  general  powers  of  the  bounty  Court  with 
regard  to  claims  to  which  the  County  is  a party, 
and  is  as  follows: 


"The  county  court  shall  have  power 
to  audit,  adjust  and  settle  all  ac- 
counts to  which  the  county  shall  be 
a party;  to  order  the  payment  out 
of  the  county  treasury  of  any  sum  of 
money  found  due  by  the  county  on  such 
accounts;  to  enforce  the  collection 
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of  money  due  the  county;  to  order 
suit  to  be  brought  on  bond  of  any 
delinquent,  and  require  the  prose- 
cuting attorney  for  the  county  to 
commence  and  prosecute  the  same; 
to  Issue  all  necessary  process  to 
secure  the  attendance  of  any  person, 
whether  party  or  witness,  whom  they 
deem  it  necessary  to  examine  in 
the  investigation  of  any  accounts; 
and  if  any  person,  being  served  with 
such  summons,  shall  not  appear  accord- 
ing to  the  command  thereof,  the  said 
court  may  compel  his  appearance  by 
attachment;  and  in  order  to  procure 
the  exhibition  or  delivery  to  them  of 
any  accouhts,  books,  documents  or 
other  papers,  the  said  court  may  is- 
sue a summons,  directed  to  the  person 
in  whose  custody  or  care  the  said 
accounts,  books,  documents  or  other 
papers  may  be,  commanding  him  to  de- 
liver or  transmit  the  same  to  said 
court,  which  summons  shall  be  served 
by  the  sheriff;  and  if  tie  person 
named  in  such  summons  refuse  to  ap- 
pear with  or  transmit  the  accounts, 
books,  documents  or  papers,  or  show 
good  cause  why  he  does  not,  at  the 
time  appointed  for  his  appearance, 
the  said  court  may  enforce  the  delivery 
thereof  by  attachment;  and  the  said 
court  may  examine  all  parties  and  wit- 
nesses on  oath,  touching  the  inv  stiga- 
tion  of  any  accounts,  and  may  coiranit 
to  Jail  any  person  who  shall  refuse  to 
answer  any  lawful  question*  Provided, 
that  if  the  county  court  finds  it 
necessary  to  do  so,  it  may  employ  an 
accountant  to  audit  and  check  up  the 
accounts  of  the  various  county  of fleers." 
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In  the  case  of  Blades  v.  Hawkins,  240  ho* 
187,  we  find  the  following  summary  of  the  duties 
of  the  court  In  regard  to  delinquent  officials  at 
page  196 i 


"The  various  provisions  of  the 
statutes  demonstrate  that  It  Is 
not  only  within  the  power,  but  Is 
the  duty,  of  the  county  court  to 
look  after  public  funds,  examine 
and  Investigate  the  accou  ts  of 
the  different  officials  and  other 
persons,  enforce  the  collection  of 
money  due  the  county,  and  order 
suits  to  be  brought  on  the  bonds 
of  delinquents.  In  short,  respon- 
sibility for  the  safety  of  public 
moneys,  the  accuracy  and  honesty  of 
the  accounts  and  settlements  of 
officials,  and  the  collection  of  de- 
falcations, is  Imposed  on  county 
courts. n 


More  specific  powers  of  the  County  Court  in 
regard  to  the  right  to  settle  with  all  persons  charge- 
able with  money  belonging  to  any  county  are  set  out  in 
Sections  12153  to  12158,  inclusive,  R.  S.  Missouri, 
1929*  In  substance  they  permit  the  County  Court  to 
enter  a Judgment  against  any  delinquent  officer  and 
to  issue  execution  thereon.  The  latter  section  per- 
mits the  Court  to  set  aside  its  findings  for  good 
cause,  and  to  compromise  delinquencies  with  any 
officer. 


In  the  case  of  the  St.  Louis  Iron  Mountain 
& Southern  Railway  Company  v.  Anthony,  73  Mo.  431, 
1.  c.  434,  the  question  of  the  power  of  a County 
Court  to  make  a compromise  was  discussed  by  the 
Court  in  the  following  languages 
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"It  Is  now  contended  that  the 
county  had  no  authority  to  make  the 
compromise  in  question,  or  any  com- 
promise whatever.  «e  alre  not  of  that 
opinion.  The  power  to  sue  implies 
the  power  to  accept  satisfaction  of 
the  demand  sued  for,  whether  the  pre- 
cise amount  demanded  or  less,  'ifce 
taxes  were  levied  for  the  benefit  of 
the  county.  The  beneficial  interest 
was  in  the  county,  and  it  is  for  the 
public  interest  that  she  should  have 
the  right  to  settle,  by  compromise, 
questionable  demands  which  she  may 
assert.  i:ust  the  county  prosecute 
doubtful  claims  at  all  hazards,  regard- 
less of  costs  and  expenses,  and  is  it 
for  the  public  good  that  the  right  to 
settle  such  demands  by  compromise  be 
denied  her?  as  was  said  by  the  supreme 
court  of  N^w  York  in  the  oase  of  the 
Board  of  Supervisors  of  Orleans  Co,  v, 
Eowen,  4 Lansing  31 t *It  would  be  a 
most  extraordinary  doctrine  to  hold  that 
because  a county  had  become  involved 
in  a litigation;  it  must  necessarily 
go  through  with  it  to  the  bitter  end, 
and  has  no  power  to  extricate  itself 
by  withdrawal  or  by  agreement  with 
its  adversary, * The  same  doctx ine 
was  sanctioned  in  the  Supervisors  of 
Chenango  County  v.  Birdsall,  4 V.end. 
453." 


The  above  undoubtedly  answers  your  question  in  re- 
gard to  compromise  before  Judgment,  The  facts  in 
the  case  show  that  the  county  had  previously  ob- 
tained a judgment  against  the  plaintiff  but  same 
was  set  aside  on  appeal  so  that  at  the  time  of  the 
compromise  there  was  no  valid  Judgment  in  force. 

The  language  of  the  above  quotation  seems  to  indi- 
cate that  the  Court* s power  to  compromise  is  limited 
to  cases  in  which  the  claims  are  doubtful. 


I 
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In  a Kentucky  case,  Shipp  v.  nodes,  293 
3.  Y* • 543,  and  which  opinion  quotes  the  Missouri 
Case  just  aiove  cited,  we  find  the  general  rule  set 
out  as  follows  on  page  546* 


"It  Is  argued  by  counsel  for  appellant 
that  the  sub ject-matter  of  these 
suits  cannot  be  compromised,  but  we 
understand  the  rule  to  be  well  established 
that  pending  litigation  to  recover 
on  claims  that  are  unliquidated  and 
uncertain  in  amount  may  be  compromis- 
ed by  the  state  or  any  of  its  political 
subdivisions  at  any  time  before  final 
Judgment." 


Some  thirty-five  authorities  from  various  juris- 
dictions, including  the  Missouri  case,  are  cited. 

a search  falls  to  reveal  any  cases  in  which 
the  County  Court  or  county  fiscal  agent  has  compro- 
mised a final  Judgment.  However,  in  all  the  cases 
where  the  county  court  has  acted  in  good  faith,  com- 
promises have  been  upheld  and  there  Is  no  reason  for 
belief  thut  if  a county  court  compromised  a Judgment 
where  couple te  recovery  la  doubtful  that  said  compro- 
mise would  not  be  upheld.  Shipp  v.  Rodes,  295  S.  W. 

1.  c.  546,  sustains  this  view  in  the  following  language* 


"The  taxpayer  has  the  right  to  si  ow, 
if  he  can,  that  the  fiscal  court  did 
not  act  in  good  faith  and  that  it 
acted  in  fraud  on  the  rights  of  the 
county  when  it  made  the  compromise 
agreements,  and  the  question  now  be- 
fore us  is  whether  the  allegations  in 
his  reply  constitute  any  basis  for 
his  conclusion  that  the  compromise 
agreements  were  fraudulently  entered 
into  for  the  purpose  of  shielding  Rodes 
and  Bradley  and  assisting  them  to  de- 
fraud the  county  out  of  what  Justly 
belonged  to  it.  We  say  if  these 
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things  can  be  shovn  It  follows 
as  a matter  of  course  that  the 
compromise  agreements  were  not 
entered  into  in  good  faith  and 
would  have  no  binding  effect  and 
the  court  should  disregard  them*" 


CONCLUSION. 


From  the  foregoing  authorities  it  is  our 
opinion  that  the  County  Court  may  in  good  faith 
compromise  claims  against  delinquent  officials 
where  there  is  a dispute  as  to  the  amount  due,  and 
that  it  may  compromise  Judgments  where  comp]£e 
recovery  is  doubtful. 


Respectfully  submitted. 


ROBLhT  L.  HYDEFt 

Assistant  Attorney  General 

APPROVED* 


W.  J.  BURKE 

(Acting)  Attorney  General 
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COMMISSIONS:  Governor  has  no  power  to  withdraw  commissions  once 
issued. 

COUNTY  SURVEYORS:  County  surveyors  may  be  removed  for  delinquencies 
in  office  by  general  statutory  method. 


November  30,  1939 

/ 


honorable  Lloyd  C.  Stark 
Governor  of  the  State  of  Missouri 
Jefferson  City,  Missouri 


tear  Governor  Stark: 


We  are  in  receipt  of  your  letter  of  November  20th  enclosing 
copy  of  a let  oer  fror.  members  of  the  Butler  County  Court.  You 
request  an  opinion  as  to  your  power  to  revoke  the  commission 
of  the  County  Surveyor  of  Butler  County,  Missouri,  for  alleged 
misconduct  and  failure  to  perform  his  official  duties  as  such 
surveyor. 


The  question  of  the  right  of  the  executive  authority  to 
revoke  commissions  previously  issued  arose  in  the  case  of  State 
ex  rel.  Vail  v.  draper,  Auditor,  48  Mo.  213.  In  that  case,  which 
was  a petition  for  mandamus  on  the  part  of  one  Vail  to  compel 
the  State  Auditor  to  pay  his  salary  as  Circuit  Judge,  it  appeared 
that  the  Governor  had  erroneously  Issued  a commission  to  Vail 
when  one  Binning  was  actually  possessed  of  title  to  the  office. 

In  deciding  that  the  Governor  had  no  further  powers  in  regard 
to  a commission  already  Issued,  the  court  stated,  in  part,  1.  c. 
215 1 


"When  Governor  McClurg,  acting  upon  evidence 
which  he  doubtless  deemed  satisfactory,  of 
Vail's  election,  issued  a commission  to  him, 
the  executive  function,  so  far  as  commission- 
ing a Judge  for  that  circuit  was  concerned, 
was  exhausted.  The  commission  invested  Vail 
with  the  title,  and  was  prlma  facie  evidence 
of  his  right  to  the  office.  It  gave  him  the 
possession,  and  he  could  only  be  deprived  of 
it  or  ousted  upon  due  process,  in  the  manner 
prescribed  by  law.  He  exerolsed  its  duties 
and  privileges  by  color  of  law,  and  that  was 
sufficient  till  some  other  person  legally 
established  a better  and  a higher  right. 

After  the  governor  had  Issued  his  commission, 
ana  Vail  had  qualified  and  been  inducted  into 
office,  it  was  incompetent  for  any  subsequent 
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governor,  upon  any  evidence  whatever,  to 
attempt  to  nullify  or  revoke  that  oemmis- 
sion  and  devolve  the  office  upon  another. 

It  ia  true  that  Governor  brown  acted  upon 
the  certificate  of  Hr,  iodnan,  the  former 
Secretary  of  State,  and  the  evidence  of 
binning*  a right  was  doubtleaa  to  him  con- 
sidered conclusive)  atill,  after  hla  pre- 
decessor had  acted  in  the  course  of  his 
official  duties  upon  the  same  subject,  we 
do  not  think  that  by  any  executive  action 
Vail  could  be  ousted  or  deprived  of  his 
prlma  facie  right  to  the  office.  Such  a 
proceeding  would  be  the  exercise  of  Judi- 
cial rather  than  of  executive  powers.  If 
an  error  was  committed  in  the  Issuance  of 
the  commission  to  Vail,  and  winning  was  the 
party  justly  and  fairly  entitled  to  the 
office,  the  courts  furnished  the  proper 
and  appropriate  mode  for  seeking  redress. 

He  should  have  proceeded  at  once  by  quo 
warranto  and  settled  his  claims.  This 
~ euy  the  law  points  out.  To  santion 
any  other  course  would  lead  to  anarchy 
and  disorder,  and  we  should  have  the  spec- 
tacle of  two  judges  holding  rival  courts, 
each  claiming  obedience  and  authority,  and 
both  deriving  their  power  Iron  identically 
the  same  source.  Such  a state  of  things 
ought  not  to  exist, " 


In  the  latter  part  of  the  opinion,  the  court  staled  that 
quo  warranto  was  the  proper  procedure  to  try  the  validity  of 
the  office. 

Other  authorities  sustaining  the  above  position  are  found 
in  46  C.  J.,  p.  954,  Section  69, 

There  appears  to  be  no  specific  method  set  out  in  the 
statutes  for  the  removal  of  a County  Surveyor,  so  that  article 
II,  Chapter  68,  H.  S,  ho.  1929,  providing  the  manner  of  removal 
of  county  and  township  officers  in  general,  will  govern.  Sections 
11202,  11203  and  11207  are  the  applicable  sections,  and  are  set 
out  in  their  order,  as  follows! 


> 
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"Any  person  elected  or  appointed  to  any 
oounty,  city,  town  or  township  office  In 
this  state,  except  such  officers  as  may 
be  subjeot  to  removal  by  impeachment,  who 
shall  fall  personally  to  devote  his  time 
to  the  performance  of  the  duties  of  such 
office,  or  who  shall  oe  guilty  of  any  will- 
ful or  fraudulent  violation  or  negleot  of 
any  official  duty,  or  who  shall  knowingly 
or  willfully  fall  or  refuse  to  do  or  per- 
form any  official  act  or  duty  which  by  law 
It  Is  his  duty  to  do  or  perform  with  respect 
to  the  execution  or  enforcement  of  the  cri- 
minal laws  of  the  state,  shall  thereby  for- 
feit his  office,  and  may  be  removed  there- 
from in  the  manner  hereinafter  provided, 

When  any  person  has  Knowledge  that  any  of- 
ficial mentioned  in  section  11202  of  this 
article  has  failed,  personally,  to  devote 
his  time  to  the  perfomanoe  of  the  duties 
of  such  office,  or  has  been  guilty  of  any 
willful,  corrupt  or  fraudulent  violations 
or  negleot  of  any  official  duty,  or  has 
knowingly  or  willfully  failed  or  refused 
to  perfonn  any  official  aot  or  duty  whioh 
by  law  it  was  his  duty  to  do  or  perform 
with  respect  to  the  execution  or  enforce- 
ment of  the  criminal  laws  of  this  state, 
he  may  make  hie  affidavit  before  any  per- 
son authorized  to  administer  oaths,  setting 
forth  the  facts  constituting  such  offense 
and  file  the  same  with  the  clerk  of  the 
court  having  jurisdiction  of  the  offense, 
for  the  use  of  the  prosecuting  attorney  or 
deposit  it  with  the  proseouting  attorney, 
furnishing  also  the  names  of  witnesses  who 
have  knowledge  of  the  faota  constituting 
such  offense]  and  it  shall  be  the  duty  of 
the  prosecuting  attorney,  if  id  his  opinion, 
the  facts  stated  in  said  affidavit  Justify 
the  prosecution  of  the  offlolul  charged, 
to  file  a complaint  in  the  circuit  court 
as  soon  as  practicable  upon  such  affidavit, 
setting  forth  in  plain  and  concise  language 
the  charge  against  such  official,  or  the 
prosecuting  attorney  may  file  suoh  complaint 
against  such  official  upon  his  official  oath 
and  upon  his  own  affidavit. 
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If  any  official  against  whom  a proceeding 
has  been  filed,  as  provided  for  In  this 
article,  shall  be  found  guilty  of  falling 
personally  to  devote  his  tine  to  the  per- 
formance of  the  duties  of  such  office,  or 
of  any  willful,  corrupt  or  fraudulent  vio- 
lation or  neglect  of  official  duty,  or  of 
knowingly  or  willfully  falling  or  refusing 
to  do  or  perform  any  official  act  or  duty 
whloh  by  law  It  is  made  his  duty  to  do  or 
perform  with  respect  to  the  execution  or  en- 
forcement of  the  criminal  laws  of  the  state, 
the  court  shall  render  Jud&aent  removing 
him  from  such  office,  and  he  shall  not  be 
elected  or  appointed  to  fill  the  vacancy 
thereby  created,  but  the  same  shall  be  fill- 
ed as  provided  by  law  for  filling  vacancies 
In  other  oases.  All  aotlona  and  proceedings 
under  this  article  shall  be  in  the  nature 
of  civil  actions,  and  tried  as  such.” 


These  sections  appear  to  provide  an  adequate  remedy  to 
be  pursued  by  the  County  Court  of  Butler  County  under  the 
facts  as  given  to  you. 

In  view  of  the  foregoing.  It  is  our  conclusion  that  you, 
as  the  chief  executive  authority,  have  no  power  to  revoke  com- 
missions once  Issued  by  you  or  your  predecessor,  and  that  the 
proper  method  for  the  removal  of  a County  Surveyor  who  has 
been  guilty  of  misfeasance  or  nonfeasance  In  office  is  under 
the  general  statutory  method  for  removal  of  offloers. 


Respectfully  submitted. 


ROBERT  L.  HYDEK 

Assistant  Attorney  General 
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WTTT  TiufiKB 

(Acting)  Attorney  General 
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DEDICATION : 
ROADS: 


County  Court  can  enforce  easement  in  platted 
streets  for  public  uses  unless  there  oe  an 
abandonment  of  the  easement » 


Honorable  Walter  0*  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal , Missouri 

Dear  Sirs 

We  acknowledge  your  letter  of  November  15,  1958,  which 
reads  as  follows t 


"The  opinion  of  your  office  is  requested  on 
the  followings 

Approximately  fifty  years  ago  a section  of 
land  immediately  North  of  Hannibal  was  sub- 
divided into  lots,  blocks,  streets  and  alleys 
and  a pu  -lie  warf  on  a bay  connected  with  the 
Mississippi  river.  This  settlement  was  known 
as  Sclpio,  It  was  never  incorporated  and  no 
settlement  of  any  consequence  was  ever  made. 
The  plat  of  this  section  was  duly  filed  in 
the  office  of  the  Recorder  of  Deeds  of  this 
county  donating  the  streets  and  alleys  to  the 
public.  Recently,  and  within  the  last  six 
months,  this  property  was  purchased  by  a resi- 
dent of  this  city  from  the  McCooey  estate 
which  had  owned  it  for  many  years  having  pur- 
chased this  property  at  a tax  sale.  The  pres- 
ent owner  of  the  property  has  proceeded  to 
fence  across  the  streets  and  alleys  and  in 
brief  has  enclosed  practically  the  entire  area 
so  that  none  of  the  streets  or  alleys  are 
accessable  to  the  public,  A request  was  re- 
cently made  of  the  County  Court  by  a parson 
owning  land  to  the  East  of  this  section  that 
the  County  Court  take  proper  means  to  foroe 
the  opening  of  the  plated  streets  and  it  is 
because  of  this  that  the  opinion  of  your 
office  is  requested," 


Honorable  Walter  a.  Stillwell 
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In  the  case  of  Evans  vs*  Andres  42  S*  W*  (2d)  32,  de- 
fendant was  enjoined  from  erecting  fences  or  obstructions  a- 
cross  plotted  streets,  and  the  facts  were  similar  to  your 
facts,  except  that  the  olaintiff  therein  was  not  Phelps  County, 
But  was  an  aggrieved  abutting  property  owner*  In  that  case 
the  court  construed  Section  11185  R*  S*  Mo*  1929,  as  the  same 
relates  to  a county's  title  to  streets  dedicated  as  the  streets 
of  Scipio  were  dedicated,  and  at  1*  c*  35,  the  court  saids 


"The  title  of  the  county,  under  seotion 
11185,  supra,  was  not  an  aosolute  fee,  but 
merely  an  easement  for  a special  purpose, 
as  by  a common-law  dedication,  whloh  ease- 
ment, we  think,  might  be  lost  by  nonuaer 
for  such  period  of  time  as  in  legal  contem- 
plation would  be  construed  as  an  abandon- 
ment, in  which  case  the  title  would  revert 
to  the  then  owners  of  the  abutting  property* 
While  this  is  true,  the  burden  of  proving 
loss  of  an  easement  by  nonuser  is  upon  de- 
fendant." 


19  Corpus  Juris,  page  989,  Section  246  reads  as  follows s 


"The  owner  of  an  easement  whose  right  has  been 
invaded  and  injured  or  destroyed  has  a right 
of  action  therefor.  * * * * *" 


Seotion  7915  R*  3*  Mo*  1929  provides: 


"All  streets  and  alleys  in  unincorporated  towns 
and  villages  shall  be  under  the  control  of  the 
county  court,  and  governed  by  the  laws  relating 
to  roads  and  highways*” 


Section  7916  R*  3*  Mo*  1929  provides: 

"The  road  overseer  and  county  highway  engin- 
eer shell  have  the  same  control  over  and  their 
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duties  In  relation  to  streets  and  alleys 
in  said  towns  and  villages  shall  be  the 
same  as  in  relation  to  roads  and  highways 
on  public  roads.” 


Section  7932  R.  S.  M0.  1929  provides} 


"*********  Any  nerson  or  neraons  who 
shall  willfully  or  kno  lngly  obstruct  or  damage 
any  public  road  *******  * ****** 

by  fencing  across  or  upon  the  right  of  way  of 
the  same  *******  **  shall  be  guilty  of 

a misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  leas  than  five  dollars  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  in  the 
county  Jail  for  not  exceeding  six  months,  or 
by  both  such  fine  or  Imprisonment*  The  road 
overseer  of  any  district  or  county  highway  en- 
gineer, who  finda  any  road  obstructed  as  above 
specified,  shall  notify  the  person  violating 
the  provisions  of  this  section,  verbally  or 
in  writing,  to  remove  such  obstruction.  With- 
in ten  days  after  being  notified,  he  shall  pay 
the  sum  of  five  dollars  for  each  and  every  day 
after  the  tenth  day  of  (if)  such  obstruction 
is  maintained  or  permitted  remain}  suoh 
fine  to  be  recovered  by  suit  or ought  by  the 
road  overseer,  in  the  name  of  the  road  district, 
in  any  court  of  competent  jurisdiction*” 


In  the  oase  of  State  cx  rel*  vs*  bunler,  90  Mo *,,560 
1.  c.  569,  3 S«  W*  68,  the  Supreme  Court  construed  Section 
7932 , supra , and  salds 


"But  the  question  remains,  what  is  here  meant  by 
the  term  'roads'  in  his  district?  Does  it  mean 
roads  actually  laid  out,  constructed,  used  and 
recognized  as  suoh,  or  does  it  mean  roads  that 
have  only  a nominal  existence,  de  jure,  without 
any  visible  or  tangible  existence  de  facto?  We 
apprehend  that , under  a fair  construction  of  the 
statute,  the  actually  existing  traveled  and  re- 
cognized public  roads  of  his  district  are  what 
are  here  contemplated  by  the  statute* 
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We  do  not  imagine  that  the  statute  ever  In- 
tended to  Impose  upon  the  road  overseers  the 
onerous  and  difficult  duty  of  searching  the 
records  and  proceedings  of  the  county  court, 
and,  at  his  peril,  pass  upon  and  determine 
the  regularity  and  validity  of  the  various 
proceedings  by  which  the  different  public 
roads  in  his  district  had  been  created,  changed 
or  vacated*  On  the  contrary,  we  apprehend  that 
it  is  his  duty  to  accept  the  actually  existing 
and  recognized  public  roads  in  his  district 
at  the  date  of  his  appointment,  or  that  may 
thereafter  be  established  during  his  term  of 
office,  as  the  roads  committed  to  his  care, 
and  which,  under  the  law,  he  is  bound  to 
keep  in  good  repair,  as  provided  by  the  sta- 
tute* The  duty  of  deciding  between  roada  de 
facto  and  roads  de  Jure,  we  apprehend,  in 
general  devolves  upon  the  court,  in  proper 
cases,  rather  than  upon  mere  ministerial 
officers  of  the  law.  * *" 


In  State  vs*  firanklin  113  S*  W*  652,  133  )(o*  App*  486 
1*  c*  492,  that  court  saidt 


"We  strongly  approve  what  was  said  on  this  sub- 
ject by  the  St*  Louis  Court  of  Appeals,  speak- 
ing through  Judge  Goode,  in  State  ex  rel*  v* 
Vandalia,  119  Mo*  App.  406 : *The  Attorney- 
General  of  the  State,  or  the  prosecuting  attor- 
ney of  the  county  in  which  the  nuisance  exists, 
may  proceed  in  ecuity  in  behalf  of  the  sovereignty 
of  the  State,  for  its  abatement*  This  is  the 
rule  independent  of  any  statute  touching  the  mat- 
ter as  has  been  adjudged  in  many  cases*  * *" 


Then  at  1*  c.  493  the  court  continued: 


"Both  on  reason  and  authority,  it  is  quite  clear 
that  the  maintenance  of  the  obstructions  in  the 
public  highway  by  the  defendant  rranklin  and  the 
neglect  of  the  town  to  perform  its  duty  to  pro- 
ceed for  the  aoatement  of  the  nuisance,  justi- 
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fled  the  State  in  employing  its  vlsitorial  power 
for  the  correction  of  the  abuse.  The  petition 
states  a cause  of  action.  The  right  to  prosecute 
the  suit  either  as  one  in  equity  or  under  the 
statute  quoted  is  not  affected  by  the  provisions 
of  section  9674,  Revised  Statutes  1899.  * * * *" 


CONCLUSIOH 


We  interpret  your  question  to  be  as  follows:  "Where  the 
village  of  Scipio  in  Marion  County  in  about  1889  was  laid  out  and 
streets  were  plotted  under  the  provisions  of  what  is  now  Chapter 
67  R.  S.  Mo.  1929,  can  the  County  Court  or  Prosecuting  Attorney 
of  Marion  County  force  one  who  has  enclosed  with  fences  practi- 
cally the  whole  plotted  town  to  remove  the  fences  and  ma^e  the 
streets  available  to  the  public?" 

According  to  the  Evans  vs.  Andres  case,  supra,  the  filing 
of  the  plat  gave  to  Marion  County  an  easement  for  public  use  in 
the  plotted  streets  of  Sclplo  and  unless  that  easement  has  been 
abandoned  by  nonuser  it  continues  as  an  easement  for  the  benefit 
of  Marion  County.  Abandonment  by  nonuser  depends  entirely  on 
what  adverse  possession  the  party  fencing  and  claiming  ownership 
can  show,  as  the  burden  of  proving  an  abandonment  of  streets 
dedicated  for  ublic  uses  is  upon  him,  the  matter  could  only  be 
finally  determined  by  a Judgment  of  a court  of  proper  Jurisdic- 
tion. 


Pursuant  to  Section  7932,  supra,  the  one  obstructing  a 
public  road  by  fencing  can  be  prosecuted  for  a misdemeanor* 

After  statutory  notice  to  remove  fences  obstructing  a public  road 
the  person  who  persists  in  the  obstructibn,  throws  himself  open 
to  a damage  suit. 


The  Buhler  case,  supra,  holds  that  it  is  the  duty  of  the 
County  Co  rt  to  search  and  determine  if  Marion  County  still  has  an 
easement  in  the  streets  of  Scipio,  and  if  they  determine  the  mat- 
ter in  the  affirmative,  then  a right  of  action  will  lie  to  protect 
the  easement  of  the  County* 


State  vs*  Eranklin,  supra,  holds  that  the  Prosecuting  Attor- 
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ney,  where  one  obstructs  a public  road  of  a plotted  city,  may 
bring  an  action  In  the  name  of  the  State  to  abate  the  obstruc- 
tion as  a public  nuisance.  Independent  of  any  statutory  action 
which  might  lie* 


Respectfully  submitted. 


WM.  ORK  SAWYERS 
Assistant  Attorney  General 


AP;  ROVED l 


J • "e"  • TAYLCfi 

(Acting)  Attorney  General 


CRIMINAL  COSTS: 


A dismissal  for  nolle  prosequi  is 
the  same  as  an  acquittal  in  regard 
to  payment  of  costs. 


January  26,  1939 


Mr.  Elmer  A.  Strom 
Prosecuting  Attorney 
Cape  Girardeau  County 
Jackson,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  is  as  follows: 

"In  approving  fee  bills  covering  costs 
of  criminal  cases  the  matter  has  arisen 
relative  to  the  construction  of  the 
Statutes  involving  the  payment  of  costs 
by  the  County  in  cases  where  enforce- 
ment officers,  such  as  constables,  sheriff, 
highway  patrolmen,  have  filed  complaints 
which  later  resulted  in  the  dismissal  and 
nolle  prosequi  of  the  case  and  wherein 
criminal  costs  have  been  made. 

"The  question  has  arisen  as  to  whether 
the  State,  in  felony  cases  where  the 
punishment  Is  solely  by  imprisonment 
In  the  penitentiary,  and  the  County, 
where  the  punishment  is  other  than  im- 
prisonment in  the  penitentiary,  are 
liable  to  pay  the  costs.  The  matters 
in  which  we  make  Inquiry  Involve  the 
violation  of  public  laws  6uch  as  traffic 
violations  and  other  general  violations 
rather  than  violations  which  we  ordinarily 
consider  as  being  personal  to  the  party 
injured. 

"The  above  inquiry  does  not  include  those 
cases  which  involve  an  acquittal  but  merely 
where  the  facts  later  warranted  an  outright 
dismissal. " 
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Section  3826,  R.  S.  Mo.  1929,  reads  as  follows: 

"In  all  capital  cases  in  which  the 
defendant  shall  be  convioted,  and  In 
all  cases  in  which  the  defendant  shall 
be  sentenced  to  imprisonment  in  the  peni- 
tentiary, and  in  oases  where  such  person 
Is  convicted  of  an  offense  punishable 
solely  by  imprisonment  in  the  peniten- 
tiary, and  is  sentenced  to  imprisonment 
in  the  county  Jail,  workhouse  or  reform 
school  because  such  person  is  under  the 
age  of  eighteen  years,  the  state  shall 
pay  the  costa.  If  the  defendant  shall 
be  unable  to  pay  them,  except  costs 
incurred  on  behalf  of  defendant.  And 
in  all  cases  of  felony,  when  the  Jury 
are  not  permitted  to  separate,  it  shall 
be  the  duty  of  the  sheriff  in  charge  of 
the  Jury,  unless  otherwise  ordered  by 
the  court,  to  supply  them  with  board  and 
lodging  during  the  time  they  are  required 
by  the  court  to  be  kept  together,  for 
which  a reasonable  compensation  may  be 
allowed,  not  to  exceed  two  dollars  per 
day  for  each  Juryman  and  the  officer  In 
charge;  and  the  same  shall  be  taxed  as 
other  costs  in  the  case,  and  the  state 
shall  pay  such  costs,  unless  in  the 
event  of  conviction,  the  same  can  be 
made  out  of  the  defendant." 

Section  3827,  R.  S.  Mo.  1929,  reads  as  follows: 

"When  the  defendant  is  sentenced  to 
imprisonment  in  the  county  Jail,  or 
to  pay  a fine,  or  both,  and  is  unable 
to  pay  the  costs,  the  county  in  which 
the  Indictment  was  found  or  information 
filed  shall  pay  the  costs,  except  such 
as  were  incurred  on  the  part  of  the 
defendant . " 

Section  3828,  R.  S.  Mo.  1929,  reads  as  follows: 

"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
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Is  the  sole  punishment  for  the  offense. 

If  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  state)  and 
in  all  other  trials  on  indictments  or 
Information,  if  the  defendant  is  acquit- 
ted, the  cos t s shall  be  paid  by  the  county 
in  i ch  the  indictment  was  found  or 
information  filed,  except  when  the  prose- 
cutor shall  be  adjudged  to  pay  them  or  it 
shall  be  otherwise  provided  by  law.1* 

It  will  be  noticed  that  under  Section  3838,  supra, 
the  statute  sets  out  "acquitted".  In  the  only  case  con- 
struing the  word  "acquitted",  the  Kansas  City  Court  of 
Appeals  In  the  case  of  The  State  ex  rel.  Tudor  v.  The 
Platte  County  Court,  40  Mo.  App.,  l.o.  506,  said: 

"The  controversy  is  whether  the  state 
or  county  is  liable  for  relator's 
costs  and  the  case  depends  upon  a 
construction  of  the  criminal  costs 
statute)  and  in  passing  on  the  question 
we  shall  consider  the  case  as  though  the 
defendant  had  been  acquitted.  The  nolle 
prosequi  amounted  to  an  acquittal  in'  'the 
sense  of  the  statute." 

Under  the  ruling  in  this  case  nolle  prosequi  means 
acquitted  as  far  as  the  costs  are  concerned.  In  the  case 
of  State  v.  Lonon,  56  S.  W.  (2d)  378,  381,  par.  3,  the 
court  said: 

"Considering  the  inherent  power  of  a 
court  over  its  Judgments  and  orders, 
during  the  term  at  which  such  Judg- 
ments and  orders  were  entered,  and 
the  fact  that  a nolle  or  a dismissal 
of  a criminal  charge  is  not  a bar  to 
a subsequent  prosecution,  we  announce 
the  following  rule  of  law  on  the  point 
before  us  as  consistent  with  well- 
established  principles  of  law  and  not 
detrimental  to  defendant's  rights.  An 
order  of  dismissal  or  a nolle  prosequi 
in  a criminal  case  may  be  set  aside 
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during  the  term  at  which  the  order 
la  made)  an  alias  capias  ordered 
Issued  and  defendant  tried  on  the 
original  Information  or  Indictment. 

There  Is  nothing  In  this  record  tend- 
ing to  show  that  defendant's  rights 
were  in  any  way  prejudiced  by  the 
order  setting  aside  the  dismissal. 

The  point  Is,  therefore,  ruled  against 
the  defendant." 

Under  this  ruling  the  court  held  that  a dismissal 
and  nolle  prosequi  had  the  same  effect  as  to  trial  of 
defendant  under  original  indictment  and  Information.  The 
same  could  be  said  as  to  dismissal,  acquittal  or  nolle 
prosequi  as  to  the  payment  of  costs  under  Section  3828, 
supra. 

For  your  information  I am  enclosing  a copy  of  an 
opinion  rendered  to  Honorable  T.  <T.  Harper,  Prosecuting 
Attorney  of  Stone  County,  on  January  12,  1934,  which 
held  that  neither  the  state  nor  county  is  liable  for 
costs  of  preliminary  hearing  when  defendant  Is  discharged. 

1 am  also  enclosing  an  opinion  rendered  to  the 
Honorable  Forrest  Smith,  State  Auditor,  on  January  22, 

1934,  which  held  that  where  a case  Is  "continued  generally" 
without  any  statement  as  to  whether  or  not  It  was  continued 
upon  the  application  and  costs  of  the  state,  that  the  state 
would  not  be  liable  for  the  costs  incurred  by  the  defend- 
ant at  the  term  in  which  the  case  was  "continued  generally", 
but  that  the  court  would  have  a right  under  Section  3663, 

R.  S.  Mo.  1929,  to  adjudge  the  costs  against  the  state  if 
the  order  "continued  generally"  was  made  upon  the  application 
of  the  state.  In  other  words,  the  opinion  held  that  the 
order  "continued  generally"  should  be  construed  the  same 
as  an  acquittal  and  the  costs,  if  assessable  against  the 
state,  should  be  paid  by  the  state. 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
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of  this  department  that  In  felony  cases  where  the  punish- 
ment Is  solely  by  imprisonment  in  the  penitentiary  and 
which  cases  are  dismissed  In  the  circuit  court,  the  state 
is  liable  for  the  costs,  but  where  the  punishment  Is  other 
than  imprisonment  in  the  penitentiary  and  the  case  is  dis- 
missed in  the  circuit  court,  the  county  must  pay  the  costs. 
This,  of  course,  does  not  apply  in  personal  proseoutlons 
where  the  party  injured  is  attempting  to  recover  a fine, 
penalty  or  forfeiture  as  set  out  in  Section  3829,  R.  S. 

Mo.  1929. 

It  is  further  the  opinion  of  this  department  that 
where  the  defendant  is  acquitted  by  a Jury  or  dismissed 
or  entry  of  nolle  prosequi  made  by  the  prosecutor,  it 
should  be  considered  the  same  as  an  acquittal  as  set  out 
in  Section  3828,  supra. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


co'vfflZ  K.TLV/M 

(Acting)  Attorney  General 
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COUNTY  COURTS:  Marion  County  Court  can  only  hold  sessions  in 

the  county  seat  of  Palmyra. 


March  P , 1939 


Mr.  Walter  0.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Stillwell* 


This  will  acknowledge  your  request  for  an  opinion 
tinder  date  of  March  2nd,  which  reads  as  follows* 


w^ie  County  Court  of  Marion  County 
has  always  held  it*s  sessions  in  the 
Circuit  Court  building  in  the  city 
of  Palmyra;  Palmyra,  of  course,  being 
the  county  seat  of  Marion  County.  The 
County  Court  are  desirous  of  knowing 
if  they  can  legally  hold  meetings  for 
the  convenience  of  tax  payers  and  those 
having  business  with  the  Court  in  the 
Court  House  at  Hannibal.  Also,  is  it 
permissible  for  the  County  Court  to 
meet  at  other  designated  p^ces  in  . 
Marion  County  other  than  at  the  Court 
House  in  Palmyra?  This  latter  would 
be  occasioned  by  the  periodical  neces- 
sity of  inspecting  roads  throughout 
the  County  proper." 


Section  2083,  R.  S.  Mo.  1929,  reads  as  follows: 


"Pour  terms  of  the  county  court  shall 
be  held  in  each  county  annually,  at 
the  place  of  holding  courts  therein, 
commencing  on  the  first  Mondays  in  Peb- 
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ruary,  May,  AUfc.ua t and  November,  The 
county  courts  may  alter  the  times  lor 
holding  their  stated  terms,  giving 
notice  thereof  in  such  man  er  as  to 
them  shall  seem  expedient:  Provided, 
that  in  counties  now  containing  or 
that  may  hereafter  contain  seventy- 
five  thouaand  or  more  Inhabitants, 
and  where  county  courts  are  now  or  may 
hereafter  be  held  at  more  places  than 
one  anu  at  other  places  than  the  county 
seat,  the  terms  of  suid  court  shall  be 
held  monthly  anu  alternately  at  the 
county  seat  and  such  other  place  as 
may  be  provided  for  the  holding  of 
such  court,  and  each  monthly  term  shall 
com  ence  on  the  first  Monday  in  each 
month," 

The  proviso  in  this  section  contains  the  following: 
"75,000  or  more  inhabitants,  and  where  county  courts  are  now 
or  may  hereafter  b e held  at  more  places  than  one  and  at 
other  places  tnan  the  county  seat."  This  proviso  would  not 
apply  to  the  County  of  M&rion  for  the  reason  that  under  the 
last  decennial  census  of  1950,  the  population  of  Marlon 
County  was  only  55,495,  it  also  would  not  ap;  ly  to  Marion 
County  f or  the  reason  that  at  the  time  of  the  enactment  of 
the  section,  nor  at  this  time  the  Legislature  by  an  enactment 
had  not  passed  a law  which  entitled  the  County  of  Marlon 
to  have  more  than  one  county  seat. 

Under  Section  2085,  supra,  the  county  court  can  only 
hold  sessions  during  the  terms  mentioned  therein  and  at  the 
place  of  the  county  seat.  Any  sessions  outside  of  the  torzns 
mentioned  therein  or  sessions  at  any  other  place  would  in- 
validate any  of  the  proceedings  of  the  county  court,  Hits 
was  so  held  in  the  case  of  Stare  of  Missouri  vs.  Eubanks 
166  Mo.  App.  681,  l,c,  682,  685,  664  and  685,  where  the 
court  said* 


"uuntsville  is  the  county  seat  of 
Iianuolph  county.  In  1685,  the  Legis- 
lature provided  for  holding  four  terms 
of  the  county  court  at  Mo>erly,  with 
like  power  and  Jurisdiction  coextensive 
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with  said  county,  as  pertains  to 
similar  courts  of  record  in  the 
state;  and  establishing  a county 
clerk’s  office  at  Moberly,  with 
a deputy  clerk  to  be  in  charge  of 
such  office.  * * * * * # * it  it 

and  all  business  begun  in  §aid  county 
court,  at  Moberly,  shall  be  proceeded 
with  to  final  determination  therein, 
unless  removed  out  of  said  court  ac- 
cording to  law;  but  the  parties  to 
any  matter  or  cause  of  action  pending 
in  said  county  court,  at  Moberly,  may, 
by  agreement  in  writing,  signed  by  the 
parties  or  their  attorneys,  and  filed 
in  said  court,  remove  the  same  into 
the  county  court  at  Huntsville  in  said 
county,  and  parties  to  any  matter  or 
cause  of  action  p ending  in  the  county 
court  at  the  city  of  Huntsville,  in 
said  county,  may,  in  like  man  jer,  re- 
move the  same  into  the  county  court 
at  hoberly  in  said  county,  anu  said 
matter  or  cause  of  action,  when  so 
removed,  shall  be  proceeded  in  as  if 
it  had  originated  in  said  coxirt  into 
which  it  3s  soremoved;  and  in  every 
such  case  the  clerk  of  the  county  court 
may  transfer  the  original  papers  on 
file  in  said  matter  or  cause,  with  a 
certified  copy  of  the  record  of  entries 
in  the  same,  into  said  court  into  which 
said  matter  or  cause  of  action  lias  been 
so  r amoved,  and  the  record  in  said  cause 
shall  show  such  r emoval  and  t ransfer.' 

* * * ******  * While  the  act  of  the 
i'egislature  provided  for  four  t erms  of 
the  county  court  to  be  held  at  Moberly, 
having  concur  relit  jurisdiction  with  the 
county  court  established  at  Huntsville, 
the  county  seat,  in  all  matters  pertain- 
3Lng  to  the  jurisdiction  of  county  courts, 
it  made  two  separate  courts,  so  that 
proceeding  instituted  in  one  court  gave 
that  court  jurisdiction  to  the  exclusion 
of  the  other.  In  short,  there  were  two 
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separate  county  courts  established  in 
Randolph  county-  having  concurrent 
jurisdiction,  That  is  to  say,  the 
Judges  of  the  county  court  were  required, 
in  addition  to  holding  court  at  Hunts- 
ville, to  hold  four  terms  at  Moberly. 
Whereas,  the  two  courts,  having  con- 
current Jurisdiction  ovei  certain  natters, 
were  nevertheless  separate  and  distinct 
courts,  located  at  different  places,  wfih 
dirftinct  offices  for  the  keeping  of  re- 
cords. 

Section  6 of  the  act  establishing  the 
courts  provides  that  all  business  be- 
gun in  either  of  said  courts  shall  be 
proceeded  with  to  a final  determination, 
unless  removed  out  of  said  court  1 ac- 
cording to  la-., 1 .«hat  was  meant  by  re- 
moval according  to  law?  ■‘•he  act  no- 
where explains,  ana  we  know  of  no  gen- 
eral law  providing  for  the  removal  of 
business  from  one  county  court  tc  an- 
other in  the  same  county,  * * # •”  : * 

besides,  the  people  have  the  right  to 
know  when  and  where  the  public  business 
is  to  be  transacted,  and  they  could  not 
know  that  such  business,  begun  today  at 
Moberly,  would  be  resumed  tomorrow  at 
Huntsville  if  the  change  be  made  by  hand, 
and  not  by  entry  of  record," 


Under  the  above  case,  the  court  held  that  even  though 
the  Legislature  had  provided  for  the  county  court  to  hold 
its  sessions  at  Moberly  and  at  the  city  of  Huntsville  in  the 
enactment,  providing  for  the  two  county  seats,  it  provided 
that  any  matter  begun  in  either  of  the  ca  ty  courts  should 
be  consummated  in  that  county  court  and  not  be  removed  to 
the  other  county  court  for  consummation,  'The  enactment  pro- 
viding for  the  countv  court  to  be  held  in  the  city  of  Moberly 
and  city  of  Huntsville  was  enacted  by  the  Legislature  in 
1885.  At  that  time  and  as  at  the  present  time,  the  city  of 
Moberly  is  the  real  county  seat,  but  the  law  provided  for  the 
county  court  to  meet  in  nuntsville,  providing  any  matter  be- 
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gun  In  Huntaville  should  be  consumr-ated  In  Huntsville  and 
the  sane  at  the  county  court  In  Moberly.  Under  the  holding. 
In  this  case,  any  act  of  the  county  court  of  Marlon  County 
must  be  begun  and  passed  upon  while  In  session  at  the  county 
seat  In  Marlon  County. 

Section  2,  Article  IX,  Constitution  of  Missouri,  reads 
as  follows  I 


"The  General  Assembly  shall  have  no 
power  to  remove  the  county  seat  of  any 
county,  but  the  removal  of  county  seats 
shall  be  provided  for  by  general  lawj 
and  no  county  seat  shall  be  removed 
unless  two-thirds  of  the  qualified  voters 
of  the  county,  voting  on  the  proposition 
at  a general  election,  vote  therefor; 
and  no  such  preposition  shall  be  submitted 
oftener  than  once  In  five  years.  All 
additions  to  a town  which  Is  a county  seat 
shall  be  Included,  considered  and  regarded 
as  part  of  the  county  seat." 


'fhe  prohibition  in  the  above  sect!  n does  not  prohibit 
the  Legislature  in  providing  for  the  hording  of  t errns  of  the 
county  court  in  a county  at  a place  other  than  the  county 
seat.  This  was  so  held  in  the  case  of  State  ex  rel  Hughes 
104  Mo.  469,  16  S.  W.  489. 


CONCLUSION 


In  view  of  the  above  authorities,  it  Is  the  opinion  of 
this  department  that  the  county  court  of  Marlon  County  can 
only  hold  its  sessions  In  the  circuit  court  building  In  the 
city  of  Palmyra,  and  that  the  county  court  can  not  legally 
hold  meetings  for  the  convenience  of  taxpayers,  and  those 
having  business  with  the  court, in  the  courthouse  at  Hannibal, 
or  any  other  place  except  the  county  seat. 
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T.espectfully  submitted. 


• o • 

-iselst&nt  attorney  General 


APrLOVEL: 


J.  . ifK 

(acting)  Attorney  General 


WJB :1T 
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Failure  to  provide  proper  accomodations  for 
voting  - 


April  10,  1939 


Mi*,  waiter  G.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Stillwell* 


We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  April  7,  wherein  you  state,  as  follows* 


"On  Tuesday,  April  4th,  there  was  held 
in  this  county  an  election  for  County 
Superintendent  of  Schools.  As  your 
office  no  doubt  knows,  well  over  half 
of  the  votes  in  the  entire  county  were 
cast  at  Hannibal.  There  was  only  one 
voting  precinct  In  the  city  of  Hannibal, 
and  it  was  Impossible  for  the  one  voting 
place  to  accomodate  those  desiring  to 
vote.  In  other  words,  many  people  re- 
fused to  vote  because  it  necessitated 
standing  in  line  in  some  instances  for 
well  over  an  hour.  I am  uskin0  the 
opinion  of  yo  r office  as  to  whether 
or  not  the  impossibility  of  eligible 
voters  voting  because  of  the  1 nadequacy 
of  polling  precincts  in  the  city  of 
Hannibal  would  in  any  w ay  invalidate 
the  election  and  make  possible  the  cal- 
ling of  a special  election  for  this  most 
important  office.  Complaints  are  reach- 
ing this  office  in  increasing  numbers  as 
to  the  unfairness  to  those  desiring  to 
vote  not  being  able  to  do  so  and  for 
this  reason  I would  deeply  appreciate  your 
Istnediate  attention  to  this  request  .w 
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20  C.  J.  Section  204,  page  172,  states  as  follows* 


" ji  election  will  not  be  declared  void 
on  the  ground  of  insufficient  accomoda- 
tions for  the  electors  at  the  polling 
place  where  it  does  not  appear  that  the 
conditions  at  the  polling  place  resulted 
in  the  deprivation  of  the  right  of  any 
voter  or  af.  ect^d,  or  was  likely  to 
have  affected,  the  result  of  the  election." 


’.Ye  have  made  a search  of  the  authorities,  and  the  only 
case  w e have  found  in  point  is  that  of  Crouch  vs • Osanne 
12  Australia  Commonwealth  Law  Reports  539,  l,c.  543,  wherein 
the  court  said! 


"It  is  charged  that  at  the  bellarlne 
booth  there  was  lnsuf lie lent  accomo- 
dation for  the  electors— tiiat  in  a 
small  room  the  electors  were  so  crowd- 
ed together  that  it  was  impocsible 
for  them  to  vote,  the  result  being 
that  persons  went  away  without  voting. 
The  ro  m does  seem  to  have  been  very 
small,  but  the  petitioner  has  entirely 
failed  to  satisfy  me  that  there  was 
any deprivation  of  the  right  of  any 
voter  on  account  of  those  conditions. 
It  is  true  that  some  few  persons  appa- 
rently went  away  at  one  time,  but 
there  is  nothing  to  show  that  they  did 
not  come  back  again  to  vote.  There 
is  nothing  to  show  their  votes  were 
not  recorded,  and,  when  one  looks  at 
the  proportion  of  votes  recorded  at 
that  particular  place,  it  certainly 
amounts  to  a very  fair  average  of  the 
votes  given  throughout  the  electorate 
generally— that  is  to  say,  taking  the 
proportion  between  the  number  of  elec- 
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tors  on  the  roll  and  the  number  of  votes 
recorded.  I find  that  at  Bellarine 
there  were  1,487  electors  enrolled  and 
there  were  1,003  voting  papers  1b sued. 
Making  allowances  for  any  few  irregulari- 
ties or  informalities  that  may  have  taken 
place  in  the  mark  ng  of  the  voting  papers, 
the  proportion  of  votes  may  he  taken  gen- 
erally to  be  indicated  by  the  ballot 
papers  issued.  When  I find  that  out  of 
1,487  voters  on  the  roll  1,003  voted, 
it  certainly  does  not  indicate  to  me 
that  there  could  have  been  any  substantial 
number  of  persons  prevented  from  voting 
by  reason  of  the  condition  of  the  polling 
booth.  It  was  a necessary  part  of  the 
petitioner's  case  to  show  that  this  con- 
dition of  the  polling  booth  which  he  com- 
plained of  did  affect  the  result,  or  was 
likely  to  have  affected  the  result,  of  the 
election.  In  my  opinion  there  is  nothing 
whatever  to  indicate  to  me  that  the  result 
of  the  voting  at  that  particular  place  was 
in  any  way  substantially  Influenced  by 
the  condition  of  things  which  is  complained 
of." 


From  the  facts  presented  to  us  in  the  Instant  case, 
there  is  no  showing  that  any  voter  was  deliberately  deprived 
of  h is  vote,  or  that  the  leek  of  accomodations  affected 
the  result  of  the  election.  At  most,  the  facts  disclose 
a refusal  on  the  part  of  the  voters  to  be  inconvenienced 
by  reason  of  a lack  of  accomodations. 

We  are,  therefore,  of  the  opinion  that  unless  the  facts 
disclose  that  there  was  a deliberate  intent  on  the  part  of 
election  officials  to  deprive  voters  of  an  opportuhity  to 
vote  by  failing  to  provide  satisfactory  accomodations,  or 
that  the  result  of  such  unsatisfactory  accomodations  was  such 
that  it  affected  the  outcome  of  the  election,  the  election 
is  valid. 

iiespectful..y  submitted, 

MAX  WASSEhMAfl 

AFrltOVEb:  Assistant  Attorney  General 


r."  

(Acting)  Attorney  General 
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MUNICIPAL  CORPORATIONS:  Any  charter  provision 
which  is  not  a mere  detail  of  the  running  of  a 
city  and  in  conflict  with  the  State  Constitution 
or  State  Law  is  void. 


July  24,  1939 


Hon*  Walter  G.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


F ! L E 0 I 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  July  17th,  1939,  which  reads  as 
follows* 


"The  city  of  Hannibal  operates  under  a 
special  charter  granted  by  the  legislature 
of  this  state  in  1873*  As  you  probably 
know,  cannibal  contains  approximately 
two-thirds  of  the  population  of  Marlon 
county.  In  the  past,  and.  If  I am  not  mis- 
taken, since  the  adoptioh  of  the  special 
charter,  the  citisens  and  property  owners 
of  Hannibal  have  paid  county  road  tax  in 
the  same  manner  as  land  owners  residing 
in  the  county  outside  the  corporate  limits 
of  Hannibal.  Marlon  county  has  provided 
and  oared  for  the  poor  residing  In  Hannibal 
and  have  provided  them  with  food,  shelter 
and  medical  attention  at  the  County  Inflrmery 
at  Palmyra.  Also  Marlon  county,  since  the 
adoption  of  the  charter,  has  defrayed  the 
expenses  of  the  Indigent  lns&no  in  the  vari- 
ous state  hospitals,  from  Hannibal.  Under 
and  by  virtue  of  Section  One  of  the  city 
Charter  found  on  Page  62  of  the  Revised 
Ordinances  of  the  City  of  Hannibal  for 
1934,  it  is  provided  that  the  citizens  of 
Hannibal  shall  be  exempt  from  all  county 


Hon.  Walter  G.  Stillwell 


(2) 


July  24,  1939 


tax  for  the  support  of  the  poor  or 
for  the  maintalnce  or  construction  of  any 
roads  or  bridges  outside  of  the  limits  of 
the  city  of  Hannibal  in  the  county  of  Marlon. 

It  further  provides  that  the  city  shall  pro- 
vide for  the  maintalnanee  and  support  of  it's 
own  poor.  The  question  has  arisen  and  the 
opinion  of  your  office  is  requested  on  the 
following: 

"1.  Is  this  provision  of  the  city 
charter  constitutional? 

2.  Are  citisena  of  Hannibal  exempt 

from  the  county  tax  for  the  construction 
and  maintalnanee  of  roads  outside  the 
corporate  limits  of  the  city? 

3.  Is  Hannibal,  proper,  responsible 
for  it’s  own  poor? 

"It  is  my  thought  that  this  charter  provision 
is  inconsistent  with  the  constltlonal  pro- 
visions of  the  state  of  Missouri,  providing 
for  equal  taxation  of  all  of  it's  citizens. 

"I  am  sending  under  separate  cover  the  latest 
revision  of  our  city  ordinance  and  request 
that  you  return  it  to  me  shen  it  has  served 
it's  purpose.  I am  quite  anxious  to  have 
this  opinion  at  your  earliest  possible  op- 
portunity." 


Section  1,  Article  8,  page  62  of  the  charter 
of  the  city  of  Hannibal  reads  as  follows: 

"The  City  of  Hannibal  shall  at  its  own 
proper  expense,  make,  maintain  and  keep 
in  repair  all  streets,  roads  and  bridges 
within  the  limits  of  the  city,  and  pro- 
vide for  the  maintenance  and  support  of 
its  own  poor,  and  in  consideration  thereof 
the  citlsens  of  Hannibal  shall  be  exempt 
from  all  county  tax  for  the  support  of 
the  poor,  or  for  the  construction  or 
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maintenance  of  any  roads  or  bridges 
In  any  part  of  Marlon  County,  outside 
of  the  limits  of  said  city,  or  for  pay- 
ing for  any  right  of  way  for  the  same, 
and  If  the  bounty  Court  of  Marlon  County 
shall  make  any  expenditure  for  the  sup- 
port of  the  poor,  or  for  the  construction, 
maintenance  or  r e pairs  of  any  road  or 
bridge,  or  the  right  of  way  for  the  same 
In  any  part  of  said  city,  and  pay  for  the 
same  out  of  the  county  funds,  said  county 
shall  pay  to  the  Treasurer  of  the  City  of 
Hannibal  for  the  use  of  said  city,  a sum 
of  money  which  shall  bear  the  same  pro- 
portion to  the  amount  so  expended  as  the 
assessed  value  of  all  property  subject 
to  county  taxation  In  the  City  of  Hannibal 
shall  bear  to  the  assessed  value  of  similar 
property  In  the  remainder  of  the  city 
(county)." 

This  part  of  the  charter  of  the  oity  of  Hannibal  was 

approved,  and  went  into  effect  March  21st,  1373. 


) 

*• 


Section  7370  R.  8.  Missouri,  1929,  reads  as 

follOWSt 

"Any  county  which  now  has  or  may  here- 
after have  within  such  county  a city 
having  a special  charter  and  which 
city  now  has  or  may  hereafter  have  a 
population  of  not  less  than  10,000 
Inhabitants  and  not  more  than  30,000 
Inhabitants  shall,  out  of  the  funds 
of  such  county,  provide  for  the  care  of 
the  poor  in  said  county.  Including  poor 
of  such  city  or  cities,  and  no  such  city 
shall  hereafter  be  exempt  from  any  tax 
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for  the  aupport  of  the  poor  of  auch  county. 
No  money  ahall  hereafter  be  refunded  to  any 
auch  city  by  any  auch  county  on  account  of 
any  money  expended  by  said  county  for  the 
aupport  of  the  poor  of  aald  county." 


According  to  the  decennial  Federal  oensus  of  1930,  the 
city  of  Hannibal  had  a population  of  22,761,  and  by 
reason  of  this  population  cornea  within  section  7$70, 
supra.  By  reason  of  the  amount  of  population  bracketed 
In  section  7370,  aupra,  it  appears  that  this  section 
was  specifically  enacted  by  the  legislature  to  nullify 
section  1,  of  the  city  charter  of  Hannloal,  as  auove 
set  out. 

By  reason  of  section  7370,  supra,  by  Implica- 
tion section  1,  of  artlple  8,  pare  62  of  the  charter 
of  the  city  of  Hannibal  la  void  and  of  no  'effect,  and 
the  constitutionality  of  the  same  Is  not  at  Issue.  If 
the  constitutionality  of  the  section  was  at  Issue,  It 
would  be  based  upon  unequal  taxation.  That  the  charter 
provision  above  set  out  Is  void.  Is  upheld  in  the  case 
of  State  ex  rel  People's  Motorbus  Company  of  St.  Louis 
31a Ins,  68  S.  W.  (2d)  975,  par.  1,  332  Mo.  582, 
where  the  court  said: 


"Paragraph  1 of  section  1 of  article  1 
of  the  charter  of  the  city  of  Gt.  Louis 
provides  that  the  city  shall  have  power 
•to  assess,  levy  and  collect  taxes  for  • 
all  general  and  special  purposes  on  all 
subjects  or  objects  of  taxation.'  There 
can  be  no  question  but  what  this  language 
of  the  charter  Is  sufficiently  broad  to 
authorise  the  city  to  levy  any  kind  of  tax 
which  Is  not  Inhibited  by  some  other  pro- 
vision of  the  charter  or  by  some  constitu- 
tional or  statutory  provision.  The  charter 
of  the  city  must  be  consistent  with  and 
subject  to  the  Constitution  and  laws  of 
the  state,  hx  parte  Siemens  v.  Shreeve, 

317  Mo.  736,  296  S.  W.  415." 
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Section  7370,  supra,  has  not  been  passed  on  by  the 
courts  of  this  state  as  to  Its  constitutionality.  The 
foregoing  answers  the  first  question  In  your  request, 
which  reads  as  follows! 


"Is  this  provision  of  the  city  charter 
constl tutional? 


11. 


Your  second  question  was: 


ire  citizens  of  Harlnibal  exempt  from 
le  county  tax  for  tine  construction  and 


ilntalnance  of  roaqs 
limits  of  the  city? 


outside  the  corporate 


55 


follows : 


Section  7890  R.  S.  Missouri,  1929,  reads  as 


"The  county  courts  in  the  several  counties 
of  thl  s state,  having  a population  of  less 
than  two  hundred  and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof  in  each 
year,  shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax  of  not 
more  than  twenty  cents  on  the  one  hundred 
dollars  valuation  as  a road  tax,  wt.lch  levy 
shall  be  collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  'county  road 
and  bridge  fund.'" 


This  section  was  enacted  in  the  First  Extra  Session  Laws 
of  1921,  page  172. 

■ According  to  the  decennial  Federal  census  of 
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1930  the  population  of  Marlon  county  was  33,493  and 
cornea  within  section  7890,  supra. 

This  section  being  a later  statutory  enactment 
nullifies  that  section  of  the  charter  of  Hannibal, 
section  1,  article  8,  In  reference  to  payment  of  a road 
tax  levy  outside  of  the  city  and  the  charter  provision 
Is  void*  It  could  also  be  attacked  on  the  question  of 
unconstitutionality  as  to  unequal  taxation* 

It  was  held  in  State  ex  rel  Blaine,  supra, 
that  the  charter  provision  oust  not  be  In  conflict  with 
the  state  constitution  or  state  laws.  It  was  also  held 
In  the  ease  of  Siemens  v*  Shreeve,  296  S.  W.  415,1.  c. 
417,  par.  4-6,  where  the  court  saldi 


"Important  restraining  provisions,  how- 
ever, appear  in  clauses  of  section  16, 
art.  9,  of  the  Constitution  of  1876, 
the  very  section  that  permits  cities 
having  a population  of  more  than  100,000 
inhabitants  to  frame  charters  for  their 
•own  government*  and  under  which  this 
charter  was  framed,  limiting  the  exercise 
of  this  power  to  the  formation  of  such 
charters  only  as  shall  be  * cons! stent 
with  and  subject  to  the  Constitution  and 
laws  of  the  state,*  and  'always  be  in  har- 
mony with  and  subject  to  the  Constitution 
and  laws  of  the  state. * Both  the  grant 
and  the  limitation  must  be  given  effect. 

If  the  limitation  Is  construed  to  mean 
that  the  charter  must  be  consistent  with 
•very  provision  of  the  Constitution  and 
every  law  of  the  state,  then  the  limi- 
tation simply  nullifies  the  grant.  Kansas 
City  v.  Oil  Co.,  140  Mo.  458,  loc.  cit*  470, 
41  S.  W.  943.  On  the  other  hand,  to  treat 
the  charter  as  *out  of,  and  beyond,  all 
legislative  influence,'  would  be  to  nullify 
the  express  constitutional  limitation. 

State  ex  rel.  Kansas  City  v.  Field,  99  Mo. 
352,  loc.  cit.  355,  12  3.  W.  802. w 
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Also,  In  the  case  of  Tremayne  v.  City  of  St. 
Louis,  6 S.  W.  (2d)  935,  l.c.  941,  par.  8,  where  the 
court  said! 


"But  the  charter  provisions.  In  order 
to  avoid  conflict,  do  not  have  to  accord 
with  the  state  law  In  mere  matters  of  de- 
tail. The  charter  provisions  must  not  be 
out  of  harmony  (In  the  public  and  other- 
wise) with  the  general  laws  of  the  state, 
and  the  public  policy  therein  announced. 
Kansas  ^lty  v.  Oil  Co.,  140  Mo.  loc.  clt. 
469,  41  S.  W.  943. " 


According  to  the  holding  In  the  above  case,  and  taking 
Into  consideration  the  ih  cts  set  out  In  your  request. 

It  Is  very  apparent  that  the  charter  provision  Is  not 
a mere  matter  of  detail,  but  wholly  sets  up  a new  method 
of  taxation. 


111. 


Your  third  question  Is  as  follows! 


"Is  Hannibal,  proper,  responsible  for 
it’s  own  poor?" 


Section  9986  R.  S.  Missouri,  1929,  partially 
reads  as  follows! 


"It  shall  be  the  duty  of  the  county 
treasurer  to  separate  and  subdivide 
the  revenues  of  such  county  In  his 
hands,  and  as  they  come  into  his  hands. 
In  compliance  with  such  order  of  court 
and  the  provisions  of  this  chapter)  and 
It  shall  be  his  duty  to  pay  out  the 
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revenues  thus  subdivided,  on  warrants 
Issued  by  order  of  the  court,  on  the 
respective  funds  so  set  apart  and  sub- 
divided, and  not  otherwise)  and  for 
this  purpose  the  treasurer  shall  keep 
a separate  account  with  the  county  court 
of  each  fund,  which  several  funds  shall 
be  known  and  designated  respectively  as 
the  pauper  fund,  * * * " 


Under  this  section  It  is  the  duty  of  the  county  treasur- 
er to  set  aside  a fund  for  keeping  paupers  of  the  county. 

Section  12950  R«  S,  Missouri,  1929,  reads  as 

follows! 


"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants,” 


This  section  in  itself  nullifies  that  part  of  the  city 
charter  of  Hannibal,  supra,  as  to  the  keeping  of  poor 
persons  by  the  city  of  Hannibal,  That  it  is  nullified 
is  upheld  in  the  cases  oft  State  ex  rel  People's  Motorbus 
Company  of  ^t,  Louis  v.  Blaine,  58  S.  W,  (2d)  975,  par. 

1,  332  Mo,  582;  Siemens  v,  Shreeve,  296  S,  415, 

1, c,  417,  par,  4-6;  and  Tremayne  v.  City  of  St,  Louis, 

6 S,  «Y.  (2d)  935,  l«c«  941,  par,  8,  herein  set  out. 

Section  12961  R,  &*  Missouri,  1929,  reads  as 

follows i 


"The  several  county  courts  shall  set  apart 
from  the  revenues  of  the  counties  such  sums 
for  the  annual  support  of  the  poor  as  shall 
seem  reasonable,  which  sums  the  county 
treasurers  shall  keep  separate  from  other 
funds,  and  pay  the  same  out  on  the  warrants 
of  their  county  courts," 

This  section  is  practically  the  same  as  section  9986, 

supra. 


I 
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CONCLUSION 


In  via*  of  the  above  authorltlee,  it  le  the 
opinion  of  this  department  that  section  1,  of  the  c ity 
charter  of  Hannibal,  which  appears  in  the  revised  ordinances 
of  the  city  of  Hannibal  for  1934,  under  seotion  8,  on 
page  62,  has  been  nullified  by  the  above  sections  of  the 
statute  of  Missouri,  1929*  It  is  unnecessary  for  this 
department,  even  if  we  should  deolde  to  give  our  opinion 
on  the  constitutionality  of  the  same,  to  enter  into  that 
matter*  This  department  does  not  pass  on  the  constitution- 
allty  of  statutes  or  charters,  as  we  believe  this  is  a 
matter  for  the  courts  to  decide* 

It  is  further  the  opinion  of  this  department 
that  the  e it 1 sens  of  Hannibal  are  not  exempt  from  the 
county  tax  for  the  construction  and  maintenance  of  roads 
outside  the  corporate  limits  of  the  city* 

It  Is  further  the  opinion  of  this  department 
that  the  city  of  Hannibal  proper,  is  not  primarily 
responsible  for  its  own  poor  and  that  the  county  should 
provide  for  the  poor  out  of  the  general  county  revenue 
funds,  after  allotment  to  the  pauper  fund* 


Respectfully  submitted, 

W,  J.  BURKE 

Assistant  Attorney  General 


APPROVED t 

JV'l."  TmoR 

(Acting)  Attorney  General 
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TAXATION  AND  : 

REVEwUii  : Sale  for  taxes  for  1932,  barred  by  statute  of 

limitations  from  sale  in  1938,  absent  suit  for 
taxes  or  judgment  thereon  or  action  under  Senate 
Bill  #94.  Collector  failing  to  exercise  statu- 
tory remedy  of  collecting  taxes  is  liable  on 
his  bond  for  the  same. 


September  13,  1939 


Ur.  Chas.  U.  Strong 
llacon  County  Collector 
Macon,  Missouri 

Dear  Kr.  strong* 


V.e  desire  to  acknowledge  your  request  for  an  opin- 
ion on  September  11,  1939,  itfiich  is  as  follows: 


"The  previous  collector  of  Macon  County 
failed  to  advertise  for  tax  sale  in  1937 
several  pieces  of  property  which  had  1932 
taxes  delinquent,  but  advertised  and  offer- 
ed them  for  sale  in  1938. 

"Since  he  failed  to  advertise  these  taxes, 
are  they  outlawed,  and  if  so,  should  they 
be  charged  to  the  previous  collector  by 
the  county  court. 

"If  they  are  not  outlawed,  will  the  sale 
this  fall  be  the  second  or  third  sale?" 


Section  9952,  Laws  of  Missouri,  page  429  is  as  fol 

lows* 


"Between  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and  annu- 
ally thereafter,  and  immediately  upon 
the*  effective  date  of  this  act,  the  county 
collector  shall  make  out  and  record,  in 
a book  to  be  provided  for  that  purpose, 
a list  of  lands  and  lots,  returned  and 
remaining  delinquent  for  taxes,  including 
therein  the  delinquent  taxes  of  all  cities 
and  incorporated  towns  having  authority  to 
levy  and  collect  taxes  under  their  respec- 
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tive  charters  or  under  any  law  of  this 
state  returned  delinquent  to  the  oounty 
collector,  separately  stated,  describ- 
ing such  lands  or  loti  as  the  same  are 
described  in  the  tax  books  and  said  de- 
linquent returns,  as  corrected  under  sec- 
tions 9938  and  9942,  and  charging  them 
with  the  amount  of  delinquent  tax  and 
naming  the  years  delinquent,  separately 
stated,  and  In  addition  thereto  a penalty 
of  ten  per  centum  on  such  tax  delinquent 
for  the  preceding  year  and  an  additional 
annual  ten  per  centum  on  taxes  for  eaoh 
year  prior  to  the  preceding  year,  and 
shall  certify  to  the  correctness  thereof, 
with  the  date  when  the  same  was  recorded, 
and  3ign  the  same  by  himself,  or  deputy, 
officially;  provided  however,  if  taxes 
are  paid  on  land  or  lots  delinquent  for 
the  preceding  yeur  at  any  time  prior  to 
sale  thereof  as  in  this  act  provided,  the 
per  centum  of  penalty  added  shall  not  ex- 
ceed one  per  centvim  per  month  or  fractional 
part  thereof  or  ten  .per  centum  annually. 

It  shall  be  the  duty  of  the  county  clerk 
and  county  collector  to  compare  the  coll- 
ector^ record  of  such  list  of  delinquent 
lands  and  lots  as  corrected  with  the  cor- 
rected 'delinquent  land  list'  made  pursuant 
to  sections  9938  and  9942*  and  the  county 
clerk  shall  certify  in  the  'delinquent  land 
list'  on  file  in  his  office  that  same  has 
been  properly  recorded  in  the  collector's 
office  and  shall  attaoh  a certificate  at 
the  end  of  the  record  of  such  list  of  de- 
linquent lands  and  lots  in  the  collector's 
office  that  such  record  contains  a true 
copy  of  the  'delinquent  land  list'  on  file 
in  his  office*  And  where  the  words  'back 
tax  book'  a re  now  used  in  laws  pertaining 
to  the  collection  of  taxes  on  delinquent 
lands*  real  estate  and/or  lots*  the  record 
of  the  list  of  delinquent  lands  and  lots  in 
the  collector's  office  under  the  provisions 
of  this  act  shall  be  held  to  be  (where  appli- 
cable and  except  as  to  city  or  town  'back 
tax  book')  such  'back  tax  book1*  and  the  re- 
cording of  same  by  the  collector  anc»  certifi- 
cation by  the  county  clerk  as  herein  provided. 
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shall  be  construed  as  a .oaking  of  such 
*back  tax  book'  of  delinquent  real  estate, 
lands -and  lots.  >aid  collector  shall  be 
charged  with  the  taxes,  penalty  and  inter- 
est shown  on  such  record  of  the  list  of 
delinquent  lands  and  lots." 


Section  9952a  thereof  is  as  follows: 


"All  lands  and  lots  on  whioh  taxes  are  de- 
linquent and  unpaid  shall  be  subject  to 
sale  to  discharge  the  lien  for  said  delin- 
quent and  unpaid  taxes  as  provided  for  in 
this  action  the  first  Monday  of  November 
of  each  year,  and  it  shall  not  be  necessary 
to  include  the  name  of  the  ovmer,  mortgagee, 
occupant  or  any  other  person  or  corporation 
owning  or  claiming  an  interest  in  or  to  any 
of  said  lands  or  lots  in  the  notice  of  such 
sale}  provided,  however,  delinquent  taxes, 
with  penalty,  interest  and  costs,  may  be 
paid  to  the  county  collector  at  any  time  be- 
fore the  property  is  sold  therefore  The 
entry  of  record  by  the  county  collector  list- 
ing the  delinquent  lands  and  lots  as  provided 
for  in  tnis  act  shall  be  and  become  a levy 
upon  such  delinquent  lands  and  lots  for  the 
purpose  of  enforcing  the  lien  of  delinquent 
and  unpaid  taxes,  together  with  penalty, 
interest  and  costs." 


Section  9962b  thereof  is  as  follows: 


"All  lots,  tracts  and  paroels  of  land  upon 
which  taxes  assessed  or  levied  prior  to  the 
taking  effect  of  this  act  remain  due  and  un- 
paid at  the  date  when  such  taxes  would  have 
become  delinquent  as  provided  in  the  act  under 
which  they  were  assessed  and  levied^  and  which 
taxes  are  not  merged  in  judgment  prior  to  the 
effective  date  of  this  act,  shall  be  deemed  to 
be  delinquent  under  the  provisions  of  this 
act,  and  the  same  proceedings  shall  be  had  to 
enforce  the  payment  of  such  unpaid  taxes,  with 
interest,  penalty  and  costs,  and  payment  en- 
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forced  and  liens  foreclosed  under  and  by 
virtue  of  the  provisions  of  this  act  and 
the  same  rights  of  redemption  shall  attach* 
For  the  purposes  of  foreclosure  under  this 
act,  the  date  of  delinquency  shall  be  con- 
strued to  me  an  the  date  when  the  taxes  first 
became  delinquent}  provided  however,  that 
nothing  herein  contained  shall  be  construed 
to  affect  the  right  of  the  county  collector 
to  proceed  to  final  judgment  and  foreclosure 
for  taxes  upon  which  suit  had  been  instituted 
prior  to  the  effective  date  of  this  act,  but 
not  in  final  Judgment,  nor  to  prejudice  the 
rights  of  collection  of  any  costs  or  commis- 
sions attaching  in  such  cases  which  were 
valid  under  the  tax  law  existing  at  the  time 
of  institution  of  such  suits*  As  to  taxes 
merged  in  judgment  at  the  effective  date 
of  this  act  the  foreclosure  of  the  tax  lien 
and  proceedings  relative  t aereto  shall  be 
had  under  the  provisions  ol]  the  law  as  such 
law  existed  prior  to  the  pdssa  e of  this 
act,  and  as  to  suits  for  delinquent  taxes 
Instituted,  but  not  merged  in  Judrpnent,  at 
the  effective  date  of  this  act  the  collector 
shall  have  the  right  to  proceed  to  final 
Judgment  and  foreclosure  of  the  tax  lien 
under  the  provisions  of  thej  law  as  it  exist- 
ed prior  to  the  passage  of  jthia  act,  or  such 
collector  may,  in  his  discretion,  dismiss 
such  suits  and  proceed  to  foreclosure  of  the 
tax  lien  under  the  provi slabs  of  this  act, 
subject  to  the  preservation  of  rights  to  all 
valiu  costs  and  cornels sions  that  may  have  al- 
ready attached  in  such  character  of  suits 
under  the  law  as  it  existed  prior  to  the  pas- 
sage of  this  act** 


Section  9961,  Laws  of  Missouri  1935,  at  page  405  is  as 
follows i 


"No  proceedings  for  the  sale  of  land  and 
lots  for  delinquent  taxes  under  the  pro- 
visions of  Chapter  59,  Revised  Statutes 
of  Missouri,  1929,  relating  to  the  collec- 
tion of  delinquent  and  back  taxes  and  pro- 
viding for  foreclosure  sale  and  redemption 
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of  land  and  lots  therefor,  shall  be  valid 
unless  initial  proceedings  therefor  shall 
be  commenced  within  five  (5)  years  delin- 
quency of  such  taxes,  and  any  sale  held  pur- 
suant to  initial  proceedings  commenced  with- 
in such  period  of  five  (5)  years  shall  be 
deemed  to  have  been  in  compliance  with  the 
provisions  of  said  act  in  so  far  as  the 
time  at  which  such  sales  are  to  be  had  is 
specified  therein.  Provided  further,  that 
in  suits  or  actions  to  collect  delinquent 
drainage  and/or  levee  assessments  on  real 
estate  such  suits  or  actions  shall  be  com- 
menced within  five  years  after  delinquency, 
otherwise  nb  suit  or  action  therefor  shall 
be  conxnencel,  had  or  maintained," 

%. 

Section  9986,  Laws  of  Missouri  1935,  at  page  401*  is  in 
part  as  fo llow s : 


| " * * * * Provided,  however,  that  no  col- 
lector shall  be  required  to  give  bond  in 
) excess  of  the  sum  of  seven  hundred  fifty 
thousand  dollars,  conditioned  that  he  will 
faithfully  and  punctually  collect  and  pay 
over  all  state,  county  and  other  revenue 
for  the  four  years  next  ensuing  the  first 
day  of  March,  thereafter,  and  that  he  will 
in  all  things  faithfully  perform  all  the 
duties  of  the  offioe  of  collector  accord- 
ing to  law*  * * * ** 


COMCLU-ilOM 


Unless  suit  has  been  filed  or  judgment  obtained  for  taxes 
on  real  estate  as  provided  in  Section  9962b  supra,  or  unless  the 
some  has  been  subjected  to  sale  for  such  taxes  under  the  provi- 
sions of  Section  9952a  supra  and  subsequent  sections,  a statute 
of  limitations  provided  in  Section  9961,  supra  applies* 

Therefore,  it  is  the  opinion  of  this  department  that  absent 
any  action  under  the  above  laws  of  procedure,  under  the  above 
statute  of  limitations,  it  is  too  late  to  offer  land  for  sale 
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for  taxes  for  the  year  of  1932,  for  the  first  time,  on  the 
first  Monday  in  November,  1938.  It  i3  further  the  opinion 
of  this  department  that  under  such  circumstances  the  collector, 
falling  to  folio®  the  statutory  procedure,  and  permitting  taxes 
to  be  barred  by  said  statute  of  limitation®,  becomes  liabl® 
for  such  taxes  on  his  bond. 


Respectfully  submitted. 


S.  V.  MED LING 

Assistant  Attorney-General 


APPROVED! 


TTYT^mm 

(Acting)  Attorn®y-G®neral 
SVM/ww 


JUSTICES  OP  THE  PEACE:  May  perform  marriage  ceremonies  only 

in  their  respective  townships. 


October  7,  1939 


Honorable  Walter  0.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


bear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  dated  August  28,  1939,  as  follows: 


"There  seems  to  be  a growing  practice 
in  this  county  for  Justices  of  the 
Peace  to  perform  wedding  ceremonies 
outside  the  township  for  which  they 
are  elected, 

May  I please  be  advised  by  your  depart- 
ment whether  or  not  a justice  of  the 
peace  is  within  his  rights  in  performing 
a marriage  ceremony  outside  the  township 
from  which  he  is  elected." 


Section  2976,  ft,  S.  Mo.  1929,  authorizes  justices  of 
the  peace  to  perform  marriage  ceremonies,  and  is  as  follows: 


"Marriages  may  be  solemnized  by  any 
judge  of  a court  of  record  or  any  jus- 
tice of  the  peace,  or  any  licensed  or 
ordained  preacher  of  the  gospel,  who 
is  a citizen  of  the  United  States  or 
who  is  a resident  of  and  a pastor  of 
any  church  in  this  state." 


Section  2136,  R.  S.  Mo.  1929,  provides  for  the  election 
of  two  justices  of  the  peace  in  each  municipal  township,  and 
we  quote  at  length  from  this  section  to  show  the  limitations 
placed  upon  such  offices  by  the  legislature. 
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"Each  municipal  township,  except  ae 
otherwise  provided  by  law,  shall  be 
entitled  to  two  justices  of  the  peace, 
to  be  elected  and  commissioned  in  the 
manner  hereinafter  provided;  but  in 
case  there  shall  be  in  any  such  town- 
ship an  incorporated  town  or  city  hav- 
ing a population  of  over  two  thousand 
inhabitants,  and  less  than  one  hundred 
thousand  inhabitants,  said  town  or  city 
shall  be  entitled  to  one  additional 
Justice  of  the  peace,  who  shall  be  a 
resident  of  such  town  or  city;  * * * 

* * and  who  shall  be  a resident  of 
and  keep  and  maintain  his  office  in 
the  district  for  which  he  is  elected." 


In  the  following  seotion,  2137,  which  is  amended  by 
Laws  of  Missouri,  1939,  at  page  343,  a provision  is  made 
for  the  appointment  of  an  additional  justice  of  the  peace 
who  shall  reside  at  least  five  miles  from  any  other  Justice 
of  the  peace  of  such  township. 

Article  II,  Chapter  10,  H.  S.  Mo.  1929,  fixes  the 
Jurisdiction  of  justices  of  the  peace  as  regards  their 
Judicial  functions.  We  note  from  Section  2176,  which  is 
the  last  section  in  said  article,  that  in  case  of  the 
incapacity  of  any  justice  in  any  township  to  perform  his 
duties  or  dispose  of  the  business  pending  before  him,  only 
another  justioe  in  the  same  township  may  act  for  him.  Although 
we  find  in  said  Article  II  several  sections  extending  his 
jurisdiction  within  the  bounds  of  the  county,  it  is  apparent 
that  this  extension  relates  only  to  his  powers  to  issue 
summons  where  one  defendant  resides  in  his  township  or  to 
subpoena  witnesses  anywhere  in  the  county  in  a matter  pending 
in  his  court.  This  position  is  sustained  in  United  States 
Mutual  Acciuent  Company  v.  He 1 singer,  43  Uo.  App.  571.  All 
of  the  jurisdictional  sections  are  set  out  in  the  opinion,  and 
we  find  the  following  in  the  opinion  of  the  court  in  regard 
to  same* 


"The  sections,  too,  of  the  articles  fol- 
lowing the  foregoing,  relating  to  summons, 
how  Issued  and  by  whom  to  be  served,  as 
well  as  the  form  of  the  same,  all  show 
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how  carefully  tiie  jurisdiction  of  the  jus- 
tice is  limited  to  his  oounty. " 


l'\ir  the  more,  in  a oase  by  our  Supreme  Court,  St.  Louis 
v,  Sommers,  148  ko.  1*  c,  401,  it  is  said: 


"The  solemnization  of  a marriage  Is  in 
no  sense  a Judicial  act,  * * * * * 

It  may  be  perfomed  anywhere  within  his 
jurisdiction.  ***♦*''  (Italics  ours,) 


It  becomes  necessary  for  us  to  consider,  therefore,  the 
extent  of  the  non-judlolal  Jurisdiction  of  a justice  of  the 
peace.  A justice  of  the  peace  receives  a lee  of  two  dollars 
for  solemnizing  marriages,  as  provided  by  Section  11778,  A.  S. 
Mo.  1929,  and  such  act  is,  therefore,  an  official  act.  touglas 
County  v.  Vlnsonhaler,  118  N.  W.  1088. 

The  jurisdiction  of  justices  of  the  peace  in  performing 
both  their  Judicial  functions  and  official  acts  has  been  dis- 
cussed in  several  late  oases  by  our  courts.  In  Altergott  v. 
O’Connor,  6 S.  W.  (2d)  1012,  we  find  the  following  quotations 
from  other  authority  and  jurisdictions  cited  with  approval 
by  the  court: 


"Kelley's  Justice  Treatise,  sec.  8,  page 
7,  says: 

'A  justice  elected  for  one  district  or 
township  has  no  right  or  authority  to 
establish  his  office  and  exercise  his 
official  functions  within  the  limits 
of  another  district  or  township.* 

The  Supreme  Court  of  Kansas  in  Phillips 
v.  Thralls,  26  Kan.  780,  upon  a similar 
question  said: 

'One  purpose  contemplated  In  the  organi- 
zation of  these  courts  was  to  have  neigh- 
borhood courts  convenient  to  every  indi- 
vidual for  the  settlement  of  minor  dis- 
putes. If  one  Justice  may  move  his 
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court  out  of  his  township  to  any  other 
place  in  the  county,  all  nay)  and  we  may 
have  the  spectacle  of  all  the  justices 
of  all  the  townships  in  a county  congre- 
gating in  the  county  seat,  and  holding 
office  there.  Thus  would  one  of  the 
beneficient  purposes  of  these  interior 
courts  be  defeated. * 

The  Supreme  Court  of  the  state  of  Ken- 
tucky in  the  case  of  Wheeler  v.  Sohulman, 
165  Ky.  185,  176  S.  W.  1017,  in  deciding 
that  a justice  had  a right  by  injunction 
to  prevent  any  justice  from  holding  court 
in  his  district,  said  (165  Ky.  189)  loc. 
cl  t.  1019  s 

'Manifestly,  if  one  justice  of  the  peace 
may  maintain  a court  within  a district 
for  which  he  was  not  elected,  every  other 
justice  in  the  county  could  do  likewise, 
and  the  anomalous  situation  would  be  pre- 
sented, of  eight  justices'  courts,  in  full 
operation  in  one  district  of  the  county, 
while  the  other  districts  of  the  county 
would  substantially  be  left  barren  of 
whatever  benefits  such  courts  may  bestow. w 

In  Nelson  Clements  v.  City  of  San  Antonio, 
34  Tex.  25,  the  case  of  Foster  v.  McAdams, 
supra,  is  followed,  and  the  court  saldt 

'The  justice  of  the  peace  elected  for 
one  precinct  has  no  right  or  authority 
to  establish  his  office  and  exercise 
his  offiolal  functions  within  the  limits 
of  another  precinct)  and  if  he  should 
attempt  to  do  so,  his  acts  would  be  void. ' 

The  same  question  was  before  the  Supreme 
Court  of  Georgia  in  Block  v.  Henderson, 

82  Ga.  23,  8 S.  E.  877,  3 L.  R.  A.  325, 

14  Am.  St.  Rep.  138.  The  syllabus,  which 
is  well  written  says: 


I 
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'When  a justice  of  the  peace  went  out- 
side the  limit 8 of  Ills  district  and  un- 
dertook to  hold  his  court,  he  had  juris- 
diction neither  of  the  subject-matter 
nor  of  the  person,  and  no  waiver  or 
agreement  made  before  him  outside  of 
his  jurisdiction  could  confer  jurisdic- 
tion upon  him*' 

In  Hart  v.  Grove,  76  Okl.  179,  loo,  oit, 
180,  184  P.  572,  the  court.  In  discussing 
the  act  of  a justice  of  the  peace  outside 
the  state,  saldt 

'He  (meaning  the  justice)  can  perform  his 
official  acts  only  In  his  own  township, ' 

Outside  of  court  the  justice  or  the  judge 
Is  but  a man,  and  outside  of  the  district 
for  which  he  was  appointed  or  ejected  his 
judgments  have  no  more  force  tlian  If  ren- 
dered by  a mere  bystander, * " 


To  the  same  effect  are  Jackson  v.  LcK.ee,  28  8.  W.  (2d) 

407,  State  Bank  of  Sugar  Creek  v,  Anderson,  36  S.  W.  (2d)  138, 
McKenna  v,  Wlttman  , 25  3,  W.  (2d)  541, Travalant  v,  Kelley 
Motor  Company,  16  S,  W.  (2d)  709, 

It  Is  our  conclusion,  therefore,  that  a justice  of  the 
peace  has  no  non-judlolal  Jurisdiction  outside  the  township 
for  which  he  Is  appointed  or  elected,  and  that  he  cannot  lawfully 
perforin  marriage  ceremonies  outside  the  boundaries  of  such 
township. 

Respectfully  submitted. 


ROBERT  L.  HYLER 

Assistant  Attorney  General 

APPROVED* 


VV.  J,  bi^rKe 

(Acting)  Attorney  General 
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STATE  HIGHWAY  COMMISSION:  The  word  "axle"  aa  used  in 

Section  7788  R.  S.  Missouri^ 
1929,  does  not  mean  "rocker 
arm”  which  makes  several 
axles. 


December  20,  1939 


Mr.  Louis  V*  Stigall 
Chief  Counsel 
Stale  f-Iighway  Department 
Jefferson  City,  Missouri 


Dear  Sirs 


fe  are  in  receipt  of  your  request  dated  December 
8th,  1039,  for  an  opinion,  which  request  reada  aa  follows: 


"There  is  considerable  question  among 
manufacturers  of  trucks  as  to  the  inter- 
pretation of  Section  7788,  R.  S.  Mo., 

1929,  so  far  as  it  affects  the  distri- 
bution of  the  total  gross  weight  of  the 
vehicle  where  two  wheels  contacting  the 
pavement  some  two  or  three  feet  apart  are 
attached  to  the  frame  of  the  truck  by  a 
common  rocker  midway  between  the  wheels. 

The  destructiveness  to  the  highway  is  no 
greater,  of  course,  than  if  these  two 
wheels  on  a side  were  attached  to  the 
frame  of  the  truck  by  a separate  or  indiv- 
idual axle.  The  statute  provides  that: 

*****  and  no  motor  vehicle 
having  a greater  weight  taan 
16,000  lbs.  on  one  axle  * * * 
shall  be  operated  on  the  high- 
ways of  this  state  * * *.  1 

"Does  this  prohibit  the  distribution 
of  more  than  8,000  lbs.  to  the  two  wheels 
on  one  side  of  the  truck  which  are  attached 
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to  the  frame  work  by  a common  rocker, 
or  may  each  wheel  on  each  side  of  the 
truck  be  considered  as  carried  on  a 
separate  axle? 

"It  is  somewhat  difficult  to  describe 
the  various  methode  of  attaching  wheels, 
axles  and  rocker  arms  in  common  use  by 
truck  manufacturers  today.  Mr.  Homer 
Dennis  of  our  maintenance  department 
has  a considerable  quantity  of  manu- 
facturers' descriptive  literature, 
pictures  and  diagrams  which  he  would  be 
glad  to  show  you  in  order  to  give  a 
better  understanding  of  what  the 
question  is." 


Section  7733  R.  S.  Missouri,  1929,  reads  as  follows: 


"TJo  motor  vehicle,  except  a combination 
of  tractor  and  semi-trailer,  the  gross 
weight  of  which,  including  load,  is 
more  than  24,000  pounds,  and  no  com- 
bination of  tractor  and  semi-trailer, 
the  gross  weight  of  which,  including 
load,  is  more  than  33,000  pounds,  and 
no  motor  vehicle  having  a greater  weight 
than  13,000  pounds  on  one  axle,  and  no 
motor  vehicle  having  a load  of  over 
600  pounds  per  inch  width  of  tire  upon 
any  wheel  concentrated  upon  the  surface 
of  the  highway  (said  width  in  the  case 
of  rubber  tires,  both  solid  and  pneu- 
matic, to  be  measured  between  the 
flanges  of  the  rim),  shall  be  operated 
on  the  highways  of  this  state:  Provided, 
a combination  of  tractor  and  semi-trailer 
shall  be  considered  a vehicle  of  six  (6) 
wheels  for  the  purpose  of  computing  the 
distribution  of  the  load." 
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It  will  ;e  noticed  under  this  section  that  no 
motor  vehicle,  except  a combination  of  tractor  and 
semi-trailer  should  weigh  more  than  24,000  pounds, 
including  load,  and  a combination  of  tractor  and  semi- 
trailer should  not  weigh  more  than  38,000  pounds  in- 
cluding the  load* 

It  will  also  be  noticed  that  under  this  seotion 
no  motor  vehicle  should  have  a greater  weight  than 
16,000  pounds  on  one  axle*  According  to  lobster's  New 
International  dictionary,  the  definition  of  axle  is  as 
follows  t 

fl  ‘ I 

"The  pin  or  spindle  on  which  a wheel 
revolves,  or  which  revolves  with  a 
wheel. " 


Section  7788,  supra,  does  not  say  or  describe 
the  part  that  is  attached  to  the  chassis,  but  specific- 
ally says  "axle". 

It  will  also  be  noticed  under  section  7788,  supra 
that  no  motor  vehicle  should  have  a load  of  over  600 
pounds  per  inch  width  of  the  tire  upon  any  wheel  concen 
trated  upon  the  surface  of  the  highway*  As  to  the  in- 
tention of  the  legislature,  whether  or  not  the  term, 
"16,000  pounds  on  one  axle"  should  apply  to  two  wheels 
on  two  separate  axles  which  are  attached  to  a rocker 
and  then  attached  to  the  chassis  of  the  motor  vehicle, 
one  should  take  into  consideration  that  part  of  section 
7788,  supra,  pertaining  to  the  pounds  per  inch  upon  the 
pavement*  In  your  request  you  state  the  "destructive- 
ness to  the  highway  is  no  greater  of  course,  than  If 
these  two  wheels  on  a side  were  attached  to  the  frame 
of  the  truck  by  a separate  or  individual  axle."  It 
is  common  knowledge  that  when  a platform  scale  is  used 
to  ascertain  the  weight  placed  upon  the  highway  on  one 
wheel  only  it  will  usually  show  a greater  weight  than 
if  separate  platform  scales  are  placed  under  each  of 
the  wheels  of  the  motor  vehicle*  Although  the  total 
weight  of  a motor  vehicle  might  show  20,000  pounce 
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if  separate  platform  scales  are  placed  under  each  wneel, 
yet,  if  only  one  platform  scale  is  placed  on  one  of  the 
four  wheels  of  the  motor  vehicle,  it  will  snow  a 0reater 
weight  in  comparison  to  the  total  weight  of  platform 
scales  placed  under  each  of  the  four  wheels. 

The  purpose  of  7788,  supra,  was  for  the  protection 
of  the  highways,  and  it  was  the  intention  and  purpose 
of  the  legislature  in  enacting  section  7788  to  prevent 
unnecessary  injury  to  the  roadway. 

In  construing  a statute  it  is  necessary  that  one 
look  at  the  purpose  of  the  act,  and  in  construing  the 
intention  of  the  legislature  in  the  above  section  59 
C.  J.  page  952  states  as  follows! 


"The  intention  of  the  legislature 
Is  to  be  obtained  primarily'  from 
the  language  used  In  the  statute. 

The  court  must  impartially  and  with- 
out  bias  review  the  written  words  of 
the  act,  being  aided  in  their  interpre- 
tation by  the  canons  of  construction. 
Where  the  language  of  a statute  is  plain 
and  unambiguous,  there  is  no  occasion 
for  construction,  even  though  other 
meanings  could  be  found]  and  the  court 
cannot  Indulge  in  speculation  as  to  the 
probable  or  possible  qualifications  which 
might  have  been  in  the  mind  of  the  legis- 
lature, but  the  statute  must  be  given 
effect  according  to  its  plain  and  obvious 
meaning,"  citing  Gendron  v.  Dwight  Chapin 
4 Co.,  (App. ) 37  S.  W.  (2d)  486;  Bets 
v.  Kansas  City  So.  R.  Co.,  284  S.  T.  455, 
314  Mo.  390]  Grier  v.  Kansas  City,  C.  C. 

4 St.  J.  Ry.  Co.,  228  S.  1.  454,  286  Mo. 
523. 


Also,  in  the  case  of  Betz  v.  Columbia  Telephone  Co., 
24  S.  W.  (2d)  224,  l.c.  228,  the  court  said! 
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" * * * Courts  can  not  Interpolate 
In  a statute  where  amission  Is  not 
plainly  Indicated*  State  ex  rel* 

Cobb  v*  Thompson  (Mo*  Sup*)  5 S*  W* 

(2d)  57*  To  get  at  the  true  meaning 
of  the  language  In  a statute  the 
court  must  look  at  the  whole  purpose 
of  the  act,  the  lav  as  it  was  before 
the  enactment,  and  the  change  in  the 
lav  Intended  to  be  made*  Pembroke 
▼.  Huston,  180  So.  627,  636,  79  S.W. 
470*  It  Is  a useful  and  safe  rule  of 
construction  to  resolve  any  ambiguity 
or  obscurity  in  a statute  in  favor  of 
such  reading  as  vlll  best  meet  the 
demands  of  natural  justice,  so  far  as 
that  can  be  done  without  violence  to 
settled  legal  principles*  Plum  v* 
Kansas  City,  101  Mo.  525,  533,  14  S.  W. 
657,  10  L*  /’ • A*  371)  25  R*  C*  L*  sec* 
258." 


Under  the  above  holding  it  cannot  be  said  that 
one  can  construe  section  7788,  supra,  to  mean  that  the 
legislature  meant  that  in  considering  the  weight  upon 
the  "axle"  that  It  should  be  construed  the  total  weight 
upon  a rocker  arm  to  which  is  attached  two  separate 
axles*  The  statute  is  unambiguous  and  specifically 
states  "axle"  and  not  to  be  construed  against  having 
more  than  one  wheel  upon  a common  rocker* 


CONCLUSION 

In  view  of  the  above  authorities,  It  is  the  opinion 
of  this  department  that  Section  7788,  supra,  limits  the 
total  weight  upon  any  one  axle  to  16,000  pounds  and  should 
not  be  construed  to  mean  16,000  pounds  upon  any  common 
rocker  and  each  wheel  on  each  aide  of  the  truck  should  be 
considered  as  carried  on  a separate  axle  and  be  allowed 
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to  carry  a weight  not  exceeding  lw#000  pounct. 


P.espectfully  submitted. 


W.  J.  BTJKKF 

Assistant  Attorney  General 


APPPOVFD: 


TYITT;  'FT7RT6'*? 

(Acting)  Attorney-General 


WJBtRW 


PRINTING:  $1,00  for  each  description  is  the  maximum  amour t 

the  County  Court  can  pay  for  printing  under 
Section  9952b,  Laws  of  Mo.  1936. 


December  21,  1939 


Honorable  Walter  G.  utillwell 
Prosecuting  attorney 
l.arlon  County 
iiannibal,  M'ssouri 


Dear  oir: 


This  Department  is  In  receipt  of  your  letter 
of  December  15th,  idierein  you  make  the  following  inquiry: 

"The  nannibal  Labor  Press,  a local 
Weekly  newspaper  under  an  oral 
understanding  with  the  County  Court 
published  the  list  of  land  which 
was  sold  on  the  first  Monday  in 
November  for  delinquent  taxes.  At 
the  time  The  Labor  Press  was  request- 
ed to  print  the  list  there  was  no 
rate  mentioned  either  by  the  publish- 
er or  the  County  Court  so  that  the 
compensation  to  be  paid  was  not  dis- 
cussed. After  publication  was  duly 
made  The  Labor  Press  tendered  a bill 
to  the  County  Court  which  was  based 
on  a fper  square’  basis.  ^ y atten- 
tion has  been  called  to  Section 
9962B,  Laws  of  Missouri,  1935,  page 
403  and  1 have  expressed  the  opinion 
to  the  Court  that  they  are  only 
obligated  to  pay  One  Dollar  per 
description  for  the  three  publica- 
tions. The  Aabor  rress  is  insisting 
that  they  be  paid  on  a ’per  square* 
calculation  which  in  substance 
amounts  to  about  three  times  more 
than  the  allowance  made  in  the  above 
section." 
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Ihe  section  referred  to  in  your  letter  is  9952b, 
of  Missouri,  1935,  pages  403-404.  It  is  only  necessary 
to  quote  the  pertinent  part  as  follows: 

"■»  * u The  county  collector  shall, 
on  or  he fore  the  day  of  sale,  insert 
at  the  foot  of  such  list  on  his  record 
a copy  of  such  notice  and  certify  on 
said  record  immediately  following 
sue;  notice  the  name  of  the  newspaper 
of  the  county  in  which  such  notice 
was  printed  and  published  and  the 
dates  of  insertions  of  such  notice 
in  such  newspaper,  ^he  expense  of 
sucii  printing  shall  be  paid  out  of 
the  county  treasury  and  shall  not 
exceed  the  rate  fixed  in  the  county 
printing  contract,  if  any,  but  in  no 
event  to  exceed  one  dollar  for  each 
description,  which  cost  of  printing 
at  the  rate  paid  by  the  county  shall 
be  taxed  as  part  of  the  costs  of  the 
sale  of  any  l^nd  or  lot  contained 
in  such  list. 

Applying  the  facts  which  you  present  in  your  letter 
we  readily  conclude  and  agree  with  t:  e opinion  that  you  have 
heretofore  expressed  to  the  court  that  in  no  event  the  charge 
for  t:  e printing  of  the  matters  referr  d to  in  oection  9952b 
to  exceed  one  dollar  for  each  description. 

therefore,  we  are  of  the  opinion  that  the  County 
Court  is  authorized  to  pay  the  maximum  of  one  dollar  for  each 
description,  in  the  event  there  is  no  rate  fixed  in  the  county 
printing  contract. 


Respectfully  submitted 


Air  PROVED*  OLLIVER  W.  KGL2M 

Assistant  Attorney-General 


W.  J.  BURKE 

(Acting)  Attorney-General 
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TAXATION  s County  Clerk  or  Deputy  in  ~h  , 3 I 

the  office  of  County  Clerk 
only  can  collect  dog  tax  fee. 

The  law  itself  is  in  operation 
upon  publication  of  the  notice 
of  the  favorable  election  by  the 
county  court. 

January  27,  1939 


Mr.  C.  lr.  Swinney 
Clerk  of  the  County  Court 
Linneus,  Missouri 

Dear  Mr.  Swinney: 

We  wish  to  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  January  13th,  1939,  which 
reads  as  follows: 

"The  dog  tax  law  nas  passed  In  Linn 
County. and  it  evolves  upon  me  to  provide 
methods  of  payment  of  taxes  and  distri- 
bution of  tags  under  Section  12873-4. 

"Since  it  will  be  inconvenient  for 
dog  owners  to  come  to  my  office  to  pay 
the  tax  and  obtain  tags,  I am  wondering 
if  I could  appoint  an  Agent  in  each  town- 
ship to  accept  same  and  provide  payment 
for  making  this  collection.  In  providing 
this  payment  I am  willing  to  permit  them 
to  retain  the  10^  each  for  licenses  and 
tags  provided  this  fee  will  remain  in  my 
possession  instead  of  being  turned  to  the 
County  Treasury. 

"Will  I be  permitted  to  retain  fees 
collected  upon  sale  of  dog  tax  licenses 
and  where  necessary  to  recompense  my  Agents 
for  the  sale  of  tags  and  collection  out  of 
my  fees? 

"Further,  I should  like  to  know  at 
what  time  tags  should  go  on  sale  for  the 
collection  of  this  tax." 

Sections  12872,  12373  and  12874,  of  Article 
12,  Chapter  88,  R.  S.  Missouri,  1929,  was  amended 
by  Sections  12872,  12873,  12874,  12874a,  12874b 
and  12874c  Laws  of  Missouri,  1937,  Page  224.  Section 
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12874  reads  as  follows: 

"County  clerks  shall  issue  licenses 
to  applicants  and  s all  deliver  to  tne 
applicants  a metallic  plate  havin^  tne 
number  corresponding  to  that  of  tne 
license  stamped  thereon  and  shall  deliver 
to  such  party  a certificate  from  the  book 
furnished  to  him  by  the  Secretary  of  State, 
which  said  certificates,  as  well  as  the 
margin  or  part  thereof  remaining  in  the 
book  after  cutting  out  the  certificate, 
shall  contain  the  number  of  the  license, 
the  year  for  which  the  same  is  granted, 
the  name  and  residence  of  the  owner  of 
the  dog,  and  the  sex,  color  and  descrip- 
tion of  the  dog  for  which  the  license 
is  paid  and  the  amount  of  the  tax  paid 
therefor.  Such  clerk  shall  retain  oat 
of  the  money  received  for  each  license 
Issued  t- e sum  oT  ten  cents,  wnich  shall 
cover  all  . :s  services  unuer  this  article, 
and  he  sTmlX  pay  the  Ualance  and  all  other 
sums  received  by  him  under  the  provisions 
of  tuls  article,  less  the"" cost  of  license 
^Ea,,s,  record  books,  blank  applications 
ana  affidavits  and  the  cost  of  transmitt- 
ing the  balance  to  the  treasurer  of  the* 
county,  ‘the  treasurer  of  the  county  slia  1 1 
set  any  and  all  sums  so  received  apart  in 
a separate  fund  to  be  known  as  a * county 
dog  license  fund, ’ and  such  fund  shall  be 
used  only  for  the  purpose  of  compensating 
persons  who  have  suffered  loss  or  damage 
through  injury  or  killing  by  do0s  of  any 
live  stock  or  poultry  owned  by  them  and 
located  in  said  county  at  the  time  of 
such  injury  or  killing,  in  an  amount  not 
to  exceed  the  market  value  thereof  at  the 
time  of  such  injury  or  killing.  The  county 
court  of  each  county  in  this  state  is  autho 
rlzed  to  expend  and  draw  county  warrants 
against  such  fund  only  as  hereinafter  pro- 
vided. Provided,  that  this  act  shall  not 
be  construed  to  prevent  suits  at  law  for 
damages  cause  to  live  stock  or  poultry  by 
dogs. " 
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It  will  be  noted  that  the  statute  specifically 
sets  out  that  the  county  clerk  shall  issue  licenses  to 
applicants.  The  statute  does  not  provide  for  the 
appointment  of  deputies  to  collect  the  license  fee  out- 
side of  the  office  of  the  county  clerk.  The  statute 
also  provided  that  the  clerk  shall  retain  out  of  the 
money  received  the  sum  of  ten  cents,  which  s:iall  cover 
all  his  services  under  the  article  and  he  shall  pay 
the  balance  and  all  other  sums  received  by  him  under 
the  provisions  of  this  article,  less  the  costs  of 
license  tags,  record  books,  blank  applications  and 
affidavits,  and  the  cost  of  transmitting  the  balance 
to  the  treasurer  of  tne  county.  Under  tills  statement, 
first  the  county  clerk  shall  retain  the  amount  of  the 
fee,whicu  la  ten  cents,  and  then  retain  the  actual 
costs  of  the  license  tags  etc,  but  the  balance  must 
be  transmitted  to  the  treasurer  of  the  county  and 
not  be  retained  by  the  county  clerk. 

Section  11311  Laws  of  Missouri,  1937,  page 
442,  reads  as  follows t 

"It  shall  be  the  duty  of  the  clerks 
of  county  courts  to  charge  and  collect  In 
all  caces  every  fee  accruing  to  their  offi- 
ces by  law,  except  such  fees  as  are  charge- 
able to  the  county,  and  such  clerk  shall, 
at  the  end  of  each  month,  file  with  the 
county  court  a report  of  all  fees  clxarged 
and  collected  during  said  month  stating 
on  what  account  such  fees  were  char0ed  and 
collected,  together  with  the  names  of  tiie 
persons  paying  or  who  are  liable  for  same, 
which  said  report  shall  be  verified  by  tne 
affidavit  of  such  clerk.  It  shall  be  the 
duty  of  such  clerks  upon  the  filin0  of  said 
report  to  forthwith  pay  over  to  the  county 
treasury  all  moneys  collected  by  them  during 
the  month  and  required  to  be  shown  in  said 
monthly  re  ort,  taking  a duplicate  receipt 
therefor,  one  of  which  shall  be  filed  in 
his  office  and  every  such  clerk  shall  be 
liable  on  his  official  bond  for  all  fees 
collected  and  not  accounted  for  by  him  and 
paid  into  the  county  treasury  as  herein 
provided. " 

It  will  be  noticed  by  the  aoove  section  that  it  is 
the  duty  of  the  clerks  of  the  county  courts  to  collect 


Mr.  C 


E.  Swinney 


4- 


1/27/39 


the  fees  and  make  a monthly  report, which  is  to  be  filed 
with  the  county  court,  stating  the  amount  of  tne  fees 
and  from  whom  collected.  In  reading  this  section  and 
the  original  section  12374  supra,  together,  it  would 
be  necessary  that  the  county  clerk  only  issue  the  tags 
and  collect  the  fee. 

Under  the  original  section  12374,  supra,  the 
fee  of  ten  cents  is  to  be  retained  by  the  county  clerk 
and  not  by  any  deputy.  In  order  to  receive  fees  it  is 
neoessary  that  the  statute  be  followed  and  in  the  case 
of  State  ex  rel  vs.  Wilder,  197  Mo.  loc.  cit.  32  the 
court  in  holding  that  costs  and  fees  should  be  collected 
did  not  follow  the  statute,  and  the  court  said: 

"For  many  years  this  court,  in 
obedience  to  strict  statutory  provisions, 
has  sedulously  maintained  that  no  costs 
can  be  taxed  except  such  as  tne  law  in 
terms  allows." 

The  same  theory  is  followed  in  the  payment  of  claims 
or  fees  against  the  county.  Also,  in  the  case  of 
Flschbach  Brewing  Co.  v.  City  of  St.  Louis,  93  S.  W. 

(2d)  335,  loc.  cit.  333,  the  court  said: 

"In  determining  the  meaning  and  in- 
tent of  a statute  it  Is  proper  to  consider 
the  time  of  its  enactment,  the  surrounding 
facts  and  circumstances,  the  purpose  for 
which  the  law  was  enacted,  the  cause  or 
necessity  which  Induced  Its  enactment,  the 
prior  condition  of  the  law,  the  mischief 
sought  to  be  remedied,  contemporaneous 
and  prior  historical  events  which  may  have 
influenced  the  enactment}  in  other  words, 
the  Judicial  Interpreters  of  the  law  should 
put  themselves  as  near  in  the  position  of 
the  makers  of  the  law  as  possible  in  order 
to  more  correctly  ascertain  their  intent 
in  its  enactment.  Sutherland  on  Statutory 
Construction  (2d  Ed.)  Section  456,  p.  864, 
Section  471,  p.  883." 

Also  59  C.  J.  961,  on  the  construction  of 
statutes  the  oourt  said: 

"In  construing  a statute  to  give 
effect  to  the  Intent  or  purpose  of  the 
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legislature,  the  object  of  the  statute 
must  be  kept  In  mind,  and  such  con- 
struction placed  upon  It  as  will.  If 
possible,  effect  its  purpose,  and  render 
It  valid,  even  though  it  be  somewhat 
indefinite.  To  this  end  it  should  be 
given  a reasonable  or  liberal  con- 
struction; and  if  susceptible  of  more 
than  one  construction,  it  must  be  given 
that  which  will  best  effect  its  purpose 
rather  than  one  which  would  defeat  it, 
even  though  such  construction  is  not 
within  the  strict  literal  interpretation 
of  the  statute,  and  even  though  both  are 
equally  reasonable.  Where  tiiore  is  no 
valid  reason  for  one  of  two  constructions, 
the  one  for  which  there  is  no  reason  should 
not  be  adopted.  The  legislature  cannot  be 
held  to  have  intended  something  beyond  its 
authority  in  order  to  qualify  tae  language 
it  has  used." 

Also,  in  the  case  of  State  vs.  Thompson,  5 S. 

(2d)  57,  loc.  cit.  59,  the  court  said: 

"A  statute  is  not  to  be  read  as  if 
open  to  construction  as  a matter  of  course. 

It  is  only  in  the  case  of  ambiguous  stat- 
utes of  uncertain  meaning  that  the  rules 
of  construction  can  have  any  application. 
Where  the  language  of  a statute  is  plain 
and  unambiguous  and  its  meaning  clear  and 
unmistakable,  there  is  no  room  for  con- 
struction, and  the  courts  are  not  per- 
mitted to  search  for  its  meaning  beyond 
the  statute  itself." 

Section  12831  R.  S.  Missouri  1929  reads  as 

follows  t 

"•»  * *If  the  majority  of  the 
votes  cast  upon  the  subject  be  in  favor 
of  license  tax  on  dogs,  the  county  court 
shall  spread  the  result  of  such  election 
upon  its  records  and  give  notice  thereof 
by  publication  in  some  newspaper  printed 
and  published  in  such  county  and  such  law 
shall  become  operative  from  the  time  such 
publication  is  made." 
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CONCLUSION. 


In  view  of  the  above  authorities  It  is  the 
opinion  of  this  department  that  under  sections  12873 
and  12874,  as  set  out  In  your  request,  the  county 
clerk  cannot  delegate  the  authority  to  persons  out- 
side of  the  county  clerk's  office  to  collect  dog 
taxes  and  issue  tags  for  dogs  and  allow  them  to  re- 
tain the  ten  cents  fee  which  is  allowed  the  county 
clerk. 

It  is  furtner  the  opinion  of  this  department  tiiat 
the  balance  of  the  dog  license  fee, after  the  deduction 
of  the  ten  cents  to  the  county  clerk  and  after  the  de- 
duction of  the  costs  of  the  tag  and  the  issuing  thereof, 
and  trie  cost  of  transmitting  the  balance  to  the  county 
treasurer,  should  be  paid  in  monthly  to  the  county 
treasurer. 


In  answer  to  your  Imiulry  as  to  the  time 
tags  should  go  on  sale  for  the  collection  of  the  flog 
tax  I am  enclosing  an  opinion  rendered  by  this  office 
on  November  18th,  1938,  to  Edward  V,  Long,  Prosecuting 
Attorney  of  Pike  County,  which  states  the  method  of 
the  publication  of  the  law  and  the  procedure  for  de- 
claring the  dog  tax.  law  in  effect.  This  opinion  states 
the  procedure  and  form  of  publication. 


Respectfully  submitted. 


WJBlRW  W.  J.  BURKE 

Enc.  1 Assistant  Attorney  General. 

/ 

APPROVED: 


covi'Lt  fc.  mrt Iffli 

(Acting)  Attbmey  General. 


COUNTY  COUNTS:  Warrants  issued  by  the  county  court  for 

COUNTY  WARRANTS:  general  road  districts  which  are  in  excess 

ROAD  DISTRICTS:  of  anticipated  revenue  are  void  and  the  road 

district  is  not  liable.  Treasurer  is  liable 
for  paying  warrants  out  of  revenue  for  years 
other  than  for  which  It  was  issued  unless 
there  a surplus. 

February  14,  1939 


Hr.  W.  W.  Sunde-rwirth 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  from  this  department  which  is  as  fol- 
lows* 


"The  County  Court  of  Cedar  County 
issued  warrants  In  1936-36-37-38 
in  excess  of  the  annual  anticipated 
revenue  for  those  years  for  the  pur- 
pose of  sponsoring  road  projects  in 
some  of  the  general  (not  special) 
road  districts  within  the  county. 

The  indebtedness  is  so  great  in  some 
of  the  districts  that  the  revenue  for 
the  next  ten  years,  at  25^  as  provided 
under  Section  22,  Article  10  of  the 
Constitution  of  Missouri,  will  not  pay 
the  debt.  For  example.  District  No.  1 
is  Indebted  in  the  sum  of  ^903.00, 
while  their  annual  anticipated  revenue 
is  approximately  £155.00.  The  form  of 
the  warrants  is  the  same  as  the  one  I 
have  attached  to  this  letter. 

"I  would  like  to  have  your  answer  to 
the  following  questions,  as  litigation 
on  the  outstanding  warrants  here  is 
probable • 

"1.  tkho  should  be  named  parties  de- 
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fend ant  ? 

"2.  Vvhat  court  has  Jurisdiction? 

(The  warrants  being  less  than  $250.00. ) 

"3.  Are  these  warrants  a legal  obli- 
gation of  the  district? 

"4.  If  the  1936  warrants  are  paid  out 
of  the  1938  revenue,  what  is  the  treasur- 
er’s liability,  if  any?  (The  1936  war- 
rants being  contracted  in  excess  of  the 
1936  revenue.) 

0 

"5.  Does  the  writing  of  these  warrants  ' 
constitute  the  appropriating  of  money 
not  authorized  by  law? 

“6.  If  a Judgment  was  obtained,  how 
could  it  be  paid  if  the  revenue  of  the 
year  the  warrant  was  issued  was  issued 

"7.  Have  you  any  suggestions  as  to  how 
the  situation  should  be  handled?” 

From  your  letter  it  appears  that  the  county  court 
of  your  county  has  issued  warrants  for  obligations  of 
various  general  road  districts  in  the  county  in  excess  of 
the  amount  of  revenue  available  for  such  district  for  the 
year  in  which  the  obligation  is  incurred  for  which  the 
warrant  was  Issued. 

It  also  appears  from  your  letter  that  you  are  talcing 
the  position  that  the  amount  of  revenue  raised  in  each 
general  road  district  is  all  that  can  be  spent  by  the  county 
court  for  that  district. 

Road  moneys  for  general  and  special  road  districts 
are  raised  by  virtue  of  Sections  7890  and  7891,  R.  3.  Mis- 
souri, 1929,  which  are  as  follows* 

”The  county  courts  in  the  several 
counties  of  this  state,  having  a 
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population  of  less  than  two  hundred 
and  fifty  thousand  inhabitants,  at 
the  May  term  thereof  in  each  year, 
shall  levy  upon  all  real  and  person- 
al property  made  taxable  by  law  a 
tax  of  not  more  than  twenty  cents 
on  the  one  hundred  dollars  valuation 
as  a road  tax,  which  levy  shall  be 
collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall 
be  placed  to  the  credit  of  the  ’county 
road  and  bridge  fund.** 

Section  7891: 

"In  addition  to  the  levy  authorized 
by  the  preceding  section,  the  county 
courts  of  the  counties  of  this  state, 
other  than  those  under  township 
organization,  in  their  discretion  may 
levy  and  collect  a special  tax  not 
exceeding  twenty-five  cents  on  each 
one  hundred  dollars  valuation,  to  be 
used  for  road  and  bridge  purposes,  but 
for  no  other  purposes  whatever,  and 
the  same  shall  be  known  and  designated 
as  ’the  special  road  and  bridge  fund,’ 
of  the  county:  Provided,  however,  that 
all  that  part  or  portion  of  saici  tax 
which  shall  arise  from  and  be  collected 
and  paid  upon  any  property  lying  and 
being  within  any  road  district  shall 
be  paid  into  the  county  treasury  and 
placed  to  the  credit  of  the  special 
road  district,  or  other  road  district, 
from  which  it  arose,  and  shall  be  paid 
out  to  the  respective  road  districts 
upon  warrants  of  the  county  court,  in 
favor  of  the  commlss loners,  treasurer 
or  overseer  of  the  district,  as  the 
case  may  be:  Provided,  further,  that 
the  part  of  said  special  road  and 
bridge  tax  arising  from  and  paid  upon 
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property  not  situated  in  any  road 
district,  special  or  otherwise,  shall 
be  placed  to  the  oredlt  of  the  * county 
road  and  bridge  fund*  and  be  used  in 
the  construction  and  maintenance  of 
roads,  and  may,  in  the  discretion  of 
the  county  court,  be  used  in  Improv- 
ing or  repairing  any  street  in  any 
incorporated  city  or  village  in  the 
county,  if  said  street  shall  form  a 
part  of  a continuous  highway  of  said 
county  leading  through  such  city  or 
village;  but  no  part  of  said  fund 
shall  be  used  to  pay  the  damages  in- 
cident to,  or  costs  of,  establishing 
any  roads  Provided  further,  that  no 
warrant  shall  be  drawn  in  favor  of 
any  road  overseer  until  an  account  for 
work  done  or  matex*ials  furnished  shall 
have  been  presented  and  audited  by  the 
county  court. " 

It  will  be  noted  that  Section  7890,  supra,  does  not 
limit  the  county  court  to  spend  in  a district  only  the 
amount  of  taxes  collected  from  that  district.  The  first 
proviso  of  Section  7891,  supra,  does  provide  that  all  that 
part  or  portion  of  the  tax  raised  under  said  section  which 
shall  arise  from  and  be  collected  and  paid  upon  any  pro- 
perty lying  and  being  within  any  road  district  shall  be 
paid  into  the  county  treasury  and  placed  tp  the  credit  of 
the  special  road  district,  or  other  road  district,  from 
which  it  arose,  and  shall  be  paid  out  to  the  respective 
road  districts  upon  warrants  of  the  county  court,  in  favor 
of  the  commissioners,  treasurer  or  overseer  of  the  district, 
as  the  case  may  be.  The  taxes  raised  by  Section  7890,  supra, 
may  be  spent  by  the  oounty  court  in  any  road  district  in 
the  oounty  except  those  taxes  which  are  raised  from  lands 
in  special  road  districts.  However,  such  taxes,  if  they  are 
not  demanded  of  the  oounty  court  by  the  special  road  dis- 
trict, may  be  spent  by  the  county  court  in  any  district 
in  the  county. 

Section  8042,  R.  S.  Missouri,  1929,  provides  as 
follows i 
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"In  all  counties  In  this  state  where 
a special  road  district,  or  districts, 
has  or  have  been  organised,  or  where 
a special  road  district,  or  districts, 
may  be  organized  under  this  article, 
and  where  money  shall  be  collected  as 
county  taxes  for  road  purposes,  or  for 
road  and  bridge  purposes,  by  virtue  of 
any  existing  law  or  laws,  or  subsequent 
law  or  laws  that  may  be  enacted,  upon 
property  within  such  special  district, 
or  districts,  or  where  money  shall  be 
collected  for  pool  or  billiard  table 
licenses,  upon  business  within  such 
special  road  district,  or  districts,  the 
county  court  shall,  as  such  taxes  or 
licenses  are  paid  and  collected,  ap- 
portion and  set  aside  to  the  credit  of 
such  special  road  district,  or  districts, 
from  which  said  taxes  were  collected, 
all  such  taxes  so  arising  from  and  col- 
lected and  paid  upon  any  property  lying 
and  being  within  such  special  district, 
or  districts,  and  also  one-half  of  the 
amount  collected  for  pool  and  billiard 
table  licenses,  so  collected  from  such 
business  carried  on  or  conducted  with- 
in the  limits  of  such  special  road  dis- 
trict; ; nd  the  county  court  shall,  upon 
written  application  by  said  commissioners 
of  such  special  road  district,  or  dis- 
tricts, draw  warrants  upon  the  county 
treasurer,  payable  to  the  commissioners 
of  such  special  road  district,  or  dis- 
tricts, or  the  treasury  thereof,  for  all 
that  part  or  portion  of  said  taxes  so 
collected  upon  property  lying  and  being 
within  such  special  road  district,  or 
districts,  and  also  for  one-half  ti  e 
amount  so  collected  for  pool  and  billiard 
table  licenses,  so  collected  from  suah 
business  carried  on  or  conducted  within 
the  limits  of  such  special  road  district, 
or  districts." 
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Under  thle  section  the  courts  have  held  that  special 
road  districts  are  entitled,  upon  timely  application  there- 
for, to  receive  all  moneys  collected  as  taxes  for  road  and 
bridge  purposes  upon  property  within  their  boundaries. 

State  ex  rel.  ▼.  Barry  County,  502  Mo.  280,  268  S.  W.  710. 

These  sections  authorise  the  special  districts  to 
receive  the  moneys  raised  for  taxes  on  lands  in  their  dis- 
tricts but  they  do  not  prohibit  the  county  court  from 
spending  more  than  that  amount  in  such  districts.  The 
"county  road  and  bridge  fund"  taxes  raised  by  the  provisions 
of  Section  7890,  supra,  may  be  spent  in  any  general  road 
district  in  the  county,  except  such  of  said  taxes  that 
have  collected  in  the  special  road  district  which  have  been 
demanded  by  such  road  district  as  is  provided  by  said  Sec- 
tion 8042. 

t 

The  boundary  of  a general  road  district  is  controlled 
by  the  county  court.  This  is  by  virtue  of  the  provisions 
of  Section  7868,  R.  S.  Missouri,  1929,  which  provides  as  fol- 
lows t 

"The  county  courts  of  all  counties, 
other  than  those  under  township 
organisation,  shall,  during  the 
month  of  January,  1918,  with  the 
advice  and  assistance  of  the  county 
highway  engineer,  divide  their 
counties  into  road  districts,  all 
to  be  numbered,  of  suitable  and 
convenient  size,  road  mileage  and 
taxable  property  considered.  Said 
courts  shall,  during  the  month  of 
January  biennially  thereafter,  have 
authority  to  change  the  boundaries 
of  any  such  road  district  as  the 
best  interest  of  the  public  may 
require." 

By  this  section  the  county  court  is  authorised  in 
every  biennial  period  to  change  the  boundary  lines  of  the 
various  road  district  in  its  county.  It  would  seem,  there- 
fore, that  the  lawmakers  never  intended  that  a general  road 
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district  would  become  obligated  under  the  statutes  as  they 
are  now  written. 

By  a reading  of  Article  III,  chapter  42,  Sections 
7868  to  7897,  inclusive,  of  the  Revised  Statutes  of  Mis- 
souri, 1929,  it  will  be  seen  that  the  county  court  has 
general  supervision  over  the  road  overseers  in  the  county, 
and  by  said  Section  7868,  by  changing  the  boundaries  of 
the  districts  the  court  could  establish  new  districts  or 
abolish  old  districts. 

As  the  lawmakers  have  failed  to  provide  that  the 
"county  road  and  bridge  fund"  raised  by  said  Section  7890 
shall  be  spent  in  the  district  from  which  such  taxes  are 
collected,  except  the  taxes  which  are  raised  from  such 
road  districts  when  timely  demand  has  been  made  therefor 
as  provided  by  said  Section  8042,  there  is  no  doubt  that 
the  county  court  may  spend  the  taxes  from  this  fund  in 
any  general  road  district  In  the  county  regardless  of  the 
fact  that  tie  spending  of  such  money  in  a general  road 
district  would  be  in  excess  of  the  amount  of  taxes  raised 
in  that  district  for  that  year.  Section  12,  Article  X 
of  the  Constitution  of  Missouri,  provides  as  follows t 

"No  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  Income  and  revenue  pro- 
vided for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters 
thereof  voting  on  sudh  proposition, 
at  an  election  to  be  held  for  that 
purpose;  *********" 

We  do  not  think  that  the  general  road  districts  are 
affected  by  the  provisions  of  this  section,  but  the  county 
court  which  has  supervision  over  such  districts  is  control- 
led by  said  section  and  it  is  not  authorized  to  obligate 
the  "county  road  and  bridge  fund"  authorised  by  Section 

7890,  supra,  or  "the  special  road  and  bridge  fund"  author- 
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lzed  by  Section  7891,  supra,  in  an  amount  exceeding  in 
any  one  year  the  income  and  revenue  provided  for  such 
year  for  said  funds.  We  think  that  the  provisions  of 
Section  12  of  Article  X of  the  Constitution  cited  above 
control  the  county  court  as  to  the  spending  of  these  funds. 
Therefore,  the  oounty  court  may  issue  warrants  on  these 
two  funds  or  either  of  them  for  a general  road  district 
even  though  the  amount  is  in  excess  of  the  anticipated 
revenue  that  will  be  derived  from  taxes  on  property  in 
such  general  road  district  and  still  the  court  would  not 
be  violating  the  foregoing  provisions  of  the  constitution. 
However,  the  county  court  is  limited  by  those  provisions 
to  the  amount  it  may  spend  from  these  funds  on  all  of  the 
districts,  both  general  and  special  In  the  county,  and 
any  obligation  entered  into  and/or  warrants  Issued  in 
payment  of  such  obligations  in  excess  of  that  amount,  is 
null  and  void. 

From  an  examination  of  the  statutes  relating  to 
general  road  distx*lcts  it  will  be  seen  that  the  overseer 
is  not  authorized  to  enter  into  contracts  for  the  district, 
or  for  the  county  court  for  the  districts. 

It  is  a general  rule  of  law  in  this  state  that  an 
official  whose  office  is  created  by  the  statute  must  look 
to  the  statute  for  his  powers  and  duties.  Therefore,  the 
overseer  of  the  general  road  district,  or  the  general  road 
district  which  is  not  a body  corporate,  is  not  authorised 
to  sue  and  to  be  sued.  All  contracts  for  the  general  road 
district  must  be  entered  into  by  the  oounty  court  and  if 
a suit  is  brought  on  such  contract  the  oounty  should  be 
made  the  party  defendant  or  plaintiff  as  the  case  may  be. 

On  the  question  of  the  limitation  of  officials  enter- 
ing into  contracts  and  binding  the  county  therefor,  we  find 
that  in  the  case  of  Layne-Western  Co.  v.  Buchanan  County, 
Ho.,  85  Federal  (2d)  343,  l.c.  349,  the  court  said* 

"*  * * * It  is  held  that  every  person 
dealing  with  a public  officer  in  the 
state  is  required  at  his  peril  to 
ascertain  at  the  time  a contract  is 
entered  into  that  it  is  within  the 
scope  of  the  authority  which  the  law 
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conferred  upon  the  officer.  * * • 

Citing  Missouri  authorities. 

Therefore , a person  dealing  with  the  county  court 
must  ascertain  at  the  time  of  the  contract  that  the  court 
is  not  violating  the  provisions  of  Section  12,  Article  X 
of  the  Constitution  of  Missouri  or  any  other  statute  which 
relates  to  the  subject  matter  upon  which  the  court  is  con- 
tracting and  if  such  person  falls  to  so  ascertain  the  powers 
of  the  officials  in  connection  with  the  contract  he  does  so 
at  his  peril. 

Again  at  l.o.  549,  the  court,  in  the  Buchanan  County 
case,  supra,  saldt 

"Warrants  issued  in  payment  for  work 
done  under  a void  contract  have  been 
declared  void  in  a taxpayer's  suit. 

Hawkins  v.  Cox,  554  Mo.  640,  66  3.  W. 

(2d)  559;  Hillside.  Securities  Co.  v. 

Winter,  500  Mo.  580,  254  3.  W.  186, 

189.  And  in  Hanlck  v.  Marion  County, 

312  Mo.  73,  278  S.  W.  730,  732, 
recovery  on  contract  fully  completed 
by  the  contractor  (plaintiff)  was 
denied  because  it  was  not  let  upon 
competitive  bids.*  ********* 


CONCLUSION 

With  the  foregoing  preliminary  statements  in  mind, 
we  will  answer  your  questions  in  the  order  submitted. 

I. 

Who  should  be  n..med  parties  defendant?  In  answer 
to  this  question  we  will  say  that  if  a person  has  a suit 
on  warrants  described  in  the  first  paragraph  of  your  letter 
that  the  oounty  should  be  made  the  party  defendant.  How- 
ever, you  will  note  from  our  preliminary  statement  it  would 
seem  that  a person  would  not  have  a cause  of  action  on  such 
warrants. 
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II. 

What  court  has  Jurisdiction?  Ws  think  Section  12108 
R.  S.  Missouri,  1929,  answers  this  question  and  It  Is  as 
follows  t 

"All  actions  whatsoever  against  any 
county  shall  he  commenced  In  the  cir- 
cuit court  of  such  county,  and  prose- 
cu+ ed  to  final  judgment  and  execution 
therein,  unless  removed  by  change  of 
venue  to  some  other  county.  In  which 
oase  the  action  or  aotlons  so  removed 
shall  be  prosecuted  to  final  judgment 
azxd  execution  In  the  circuit  court  of 
such  other  county." 

III. 

Are  these  warrants  a legal  obligation  of  the  district? 
In  answer  to  this  question  we  will  say  from  what  we  have 
stated  above,  these  warrants  are  not  legal  obligations  of 
the  general  road  district. 

IV. 

If  the  1936  warrants  are  paid  out  of  the  1938  revenue, 
what  Is  the  treasurer's  liability,  if  any?  (The  1936  war- 
rants being  contracted  In  exoess  of  the  1936  revenue.) 

The  1936  warrants  being  Issued  In  payment  of  obligations 
which  were  Incurred  In  exoess  of  the  revenues  for  that  year 
are  void  and  the  treasurer  would  be  held  liable  for  the 
payment  of  the  same  out  of  1938  revenues.  In  support  of 
this  rule  we  refer  you  to  the  oase  of  Cook  v.  Putnam  County, 
70  Mo.  668,  wherein  the  rule  Is  stated! 

"A  county  treasurer  who  pays  a war- 
rant when  there  is  no  money  in  the 
fund  on  which  It  is  drawn,  cannot 
recover  the  amount  from  the  county, 
and  it  does  not  matter  that  the  pay- 
ment was  made  at  the  instance  of  the 
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county  court  and  upon  their  promise 
to  make  good  the  amount,  nor  that 
the  warrant  wee  received  from  the 
treasurer  and  canceled  by  the  court." 

V. 

Does  the  writing  of  these  warrants  constitute  the 
appropriating  of  money  not  authorized  by  lawT  In  answer 
to  this  question  we  find  the  rule  stated  In  16  Corpus 
Juris,  page  666,  section  289,  In  the  following  languages 

"•»  « * By  an  appropriation  is  meant 
the  setting  apart  or  the  voting  of 
a sum  of  money  to  a particular  ob- 
ject, ♦ ***#*" 

Therefore,  the  setting  apart  of  the  money  and  voting  the 
same  and  issuing  a warrant  therefor  would  constitute  an 
appropriation  of  the  money  and  if  it  is  in  exoess  of  the 
amount  allowed  by  law,  then  the  writing  of  these  warrants 
would  constitute  the  appropriation  of  money  not  authorized 
by  law. 

4 t 

VI. 

If  a judgment  was  obtained,  how  could  it  be  paid 
if  the  revenue  of  the  year  the  warrant  was  issued  was 
exhaustedT  In  answer  to  this  question,  as  we  have  stated 
herein  a judgment  oould  not  be  obtained  against  the  various 
districts*  and  if  any  judgment  at  all  were  obtained  it 
would  be  against  the  county.  A judgment  oould  not  be  ob- 
tained against  an  obligation  which  has  been  incurred  in 
violation  of  the  provisions  of  Article  X,  section  12  of 
the  Constitution  hereinbefore  cited.  The  Supreme  Court, 
in  the  oase  of  Hillside  Securities  Co.  v.  Mlnter,  300  Ho. 
380,  l.o.  398,  in  speaking  of  a contraot  which  was  enter- 
ed into  by  the  county  court  without  authority,  saidi 

"To  permit  recovery  under  such  oontraot 
for  the  reasonable  value  of  the  work 
done  thereunder  by  denying  injunction 
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sought  by  a taxpaying  citizen,  would 
be  to  permit  the  county  to  do  Indirect- 
ly that  which  it  is  forbidden  to  do 
directly  and  would  furnish  a ready 
means  of  evading  the  law.  Such  course 
of  action  may  not  be  sanctioned. " 

However,  If  for  any  cause  a judgment  were  obtained,  then 
under  the  general  rule  as  to  obligations  of  the  county, 
such  a judgment  might  be  paid  from  the  road  revenues  of 
the  year  in  which  suoh  judgment  is  obtained. 

VII. 

Have  you  any  suggestions  as  to  how  the  situation 
should  be  handled T As  to  this  question,  I think  that 
the  suggestions  we  have  heretofore  made  will  take  care 
of  the  answer. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED t 


(Acting)  Attorney  General 
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MAJORITY:  constitutes  a quorum  when  they  pass  on 

election  contests. ____ 


June  22,  1939 


Honorable  L.  C.  Thedinger 
Sta e Representative 
Jef  erson  City,  Missouri 


FILED 

m 


Dear  Mr.  Thedinger t 

This  is  in  reply  to  yours  wherein  your  submitted  a 
question  of  whether  or  not  it  requires  a constitutional 
majority  or  a majority  of  the  members  present  to  pass 
on  the  election  of  a member  of  the  House  of  uepresentatives. 

Section  17  of  Article  IV  of  the  Constitution  pro- 
vides in  part  as  follows: 

"Each  house  shall  appoint  its  own 
officers)  shall  be  sole  judge  of 
the  qualifications,  election  and 
returns  of  its  own  members)  may 
determine  the  rules  of  its  own 
proceedings,  except  as  herein 
provided)  ***********  " 


It  seems  from  this  section  of  the  Constitution  that 
your  question  might  be  determined  b a rule  unless  there 
is  a constitutional  provision  prohibiting  that  body  from 
making  such  a rule.  This  department  is  not  informed  on 
whether  or  not  the  House  of  Representatives  has  made  any 
rule  on  this  question. 

Section  18  of  Article  IV  of  the  Constitution  pro- 
vides as  follows: 

"A  majority  of  the  whole  number 
of  members  of  each  house  shall 
constitute  a quorum  to  do  business) 
but  a smaller  number  may  adjourn 
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from  day  to  day,  and  may  c mpel  the 
attendance  of  absent  members  In  such 
manner  and  under  such  penalties  as 
each  house  may  provide." 


It  would  seem  from  this  section  that  if  a majority 
of  the  members  of  the  House  are  present  that  the  House 
could  then  do  business  which  came  before  it.  We  find 
one  limitation  on  this  rule,  however,  in  the  Constitution 
which  is  Section  31  of  the  same  article , that  is,  when  a 
bill  comes  before  that  body  before  it  can  become  a law 
it  must  have  a majority  vote  of  the  members  elected  to 
the  House.  That  section  is  as  follows t 


"No  bill  shall  become  a law  unless 
on  its  final  passage  the  vote  be 
taken  by  yeas  and  nays,  the  names 
of  the  members  voting  for  and  against 
the  same  be  entered  on  the  journal, 
and  a majority  of  the  members  elected 
to  each  house  be  recorded  thereon  as 
voting  in  its  favor." 

We  find  the  rule  of  law  applicable  to  the  question 
similar  to  the  one  which  you  have  submitted  stated  in 
Volume  69  Corpus  Juris,  page  92  at  Section  66,  which  pro- 
vides as  follows! 

"A  session  of  the  legislature  may 
transact  business  so  long  as  a 
quorum  is  present.  Where  a quorum  is 
not  shown  to  have  been  present  to 
vote  for  the  election  of  an  officer, 
he  fails  to  establish  the  right  to 
such  office,  and  one  who  receives 
less  than  a majority  of  the  votes  cast 
in  filling  a vacancy  is  not  elected." 

And  3ection  53  of  the  same  volume  at  page  65  has  this  to 
say  on  the  question  of  the  determination  of  the  election 
and  qualifications  of  the  members  of  the  General  Assembly! 
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"Under  constitutional  provisions  to 
the  effect  that  each  house  shall 
have  power  to  judge  of  the  quali- 
fications and  elections  of  Its  mem- 
bers, each  branch  of  a state  legis- 
lature has  the  sole  power  to  Judge 
of  the  election  and  qualification  of 
Its  own  members  and  may  take  such 
proof  and  Incur  such  expenses  as 
may  be  reasonably  necessary  for  It 
to  decide  a contest  of  office.  * * " 

Since  the  Constitution  provides  that  a majority 
of  the  members  elected  shall  constitute  a quorum  to  do 
business  and  since  the  Constitution  also  provides  th  t 
the  members  of  each  House  shall  pass  on  the  qualifi- 
cations of  the  election  of  Its  members  and  since  the 
Constitution  only  provides  that  the  constitutional 
majority  shall  vote  on  a bill,  then  It  would  seem  that 
if  a majority  of  the  members  elected  are  present  it 
would  constitute  a quorum  to  do  business,  then  a majority 
of  that  quorum  would  have  a right  to  pass  on  the  election 
contest. 


CONCLUSION. 

Fro  the  foregoing  It  Is  the  opinion  of  t is  de- 
partment that  If  a majority  of  the  members  elected  to 
the  House  of  Representatives  are  present  which  constitutes 
a quorum  of  that  body,  then  they  may  pass  on  the  election 
contest  which  Is  before  that  body.  The  vote  of  the 
majority  of  those  present  will  be  decisive  on  the  question. 

Respectfully  submitted 


TYRh  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


HA&HyTL’TKS 

(Acting)  Attorney  General 
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BOARD  OF  DIRECTORS: 
SCHOOL  SITES: 


Board  of  directors  are  not  authorized  to 
change  the  school  site  without  consent 
of  the  voters.  


April  10,  1939 


Mr.  Ge i . e Thomp s on 
Prosecuting  Attorney 
Oregon,  Missouri 

Dear  Sir: 


This  is  in  reply  to  your  letter  wherein  you  request 
an  opinion  on  the  following  statement: 

"May  a school  board  grant  a right-of- 
way  of  a portion  of  a school  building 
site  for  a stete  road? 

"In  this  particular  instance  it  would 
reuire  the  moving  of  the  building  to 
another  location  within  the  present 
site,  more  adjoining  land  will  be  added 
to  the  present  site  so  the  amount  of 
land  will  be  as  much  as  at  present. 

"Can  the  school  board  make  this  grant 
without  submitting  the  proposition  to 
the  vote  of  the  district  at  the  annual 
meeting,  under  the  opinion  on  page  264, 

Revised  School  Laws  of  1931?" 

We  assume  that  the  school  district  to  which  you  are 
referring  is  a common  school  district  and  will  treat  this 
opinion  accordingly. 

The  school  board  is  a creature  of  the  statute  and  it 
must  look  there  for  its  authority.  In  our  research  on  the 
question  of  the  authority  of  the  board  to  dispose  of  dis- 
trict properties,  we  find  in  the  case  of  Farmers'  and 
Merchants*  Bank  v.  Chula  School  Dlst.  No.  16  et  al.,  63 
S.  W.  (2d)  829,  830,  by  a recent  opinion,  the  court  said: 
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"The  school  district  did  not  have 
power  to  sell  its  property  or 
authority  to  dispose  of  its  public 
revenue  save  in  the  manner  provided 
in  chapter  57,  R.  S.  Mo,  1929  (sec- 
tion 9194  et  seq.  (Mo.  St.  Ann.  seo- 
9194  et  seq.,  p.  7066)).  An  exami- 
nation of  the  applicable  statutes 
discloses  that  the  Legislature  did 
not  intend  to  Invest  the  board  of 
directors  of  a school  district  with 
authority  to  execute  an  instrument 
such  as  the  one  here  involved.  # # " 

By  granting  a portion  of  the  district  property  for 
a right-of-way,  we  think  this  act  would  come  within  the 
classification  of  disposing  of  district  property,  the  use 
of  which  the  district  no  longer  requires.  For  authority 
to  do  this  act  we  think  that  the  board  of  directors  must 
look  to  the  electors  of  the  district.  V/e  are  supported 
by  this  view  by  subsection  7 of  Section  9284,  R.  S.  Mo. 

1929,  which  is  as  follows: 

"The  qualified  voters  assembled  at 
the  annual  meeting,  when  not  other- 
wise provided,  shall  have  power  by 
a majority  of  the  votes  cast: 

"Seventh— To  direct  the  sale  of  any 
property  belonging  to  the  district 
but  no  longer  required  for  the  use 
thereof,  to  determine  the  disposition 
of  tue  same  and  the  application  of  the 
proceeds . " 

It  will  be  seen  by  this  subsection  that  the  lawmakers 
did  not  intend  for  the  board  of  directors  to  dispose  of  any 
of  the  property  of  the  school  district  unless  authorized  by 
a vote  of  the  electors  of  the  district. 

This  question  also  arises  in  your  request  and  that 
is  what  sort  of  a title  does  the  district  hold  to  the  school 
district.  In  considering  the  question,  we  are  also  assuming 
that  the  district  holds  the  title  in  fee  to  these  lands  In 
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which  case  the  electors  have  authority  to  dispose  of  it 
as  they  may  deem  proper,  however,  if  the  district  holds 
the  land  for  school  purposes  only,  then  the  rule  would 
be  otherwise. 

This  opinion  is  also  limited  to  cases  in  which  only 
a portion  of  the  school  properties  are  disposed  of.  If 
the  district  proposes  to  abandon  a certain  sohool  site, 
then  Section  9269,  R.  Mo.  1929,  applies  which  would 
prohibit  the  abandonment  of  the  site  until  another  site 
is  provided. 

You  state  in  your  request  that  by  making  the  change 
suggested  it  would  necessitate  the  moving  of  the  sohool 
building  to  another  location  on  the  present  site  and  the 
acquisition  of  additional  lands.  V»'e  assume  that  you 
intend  to  expend  district  funds  for  the  purpose  of  carry- 
ing out  these  acts. 

These  are  additional  reasons  why  we  think  that  the 
lawmakers  have  intended  that  such  matters  be  submitted  to 
the  voters. 

In  case  the  right-of-way  for  a road  is  granted  and 
in  case  additional  grounds  are  added  to  the  present  site 
we  think  that  this  would  be  in  effect  changing  the  site 
of  the  school  as  contemplated  by  subsection  11  of  Section 
9284,  R.  S.  Mo.  1929,  which  question  is  authorized  to  be 
voted  upon  at  an  annual  school  meeting,  and  subsection  11 
is  as  follows* 

"Eleventh — To  change  the  location  of 
sohoolhouse  site  when  the  same  for 
any  cause  Is  deemed  necessary*  Pro- 
vided, that  in  every  case  a majority 
vote  of  the  voters  who  are  resident 
taxpayers  of  said  district  shall  be 
necessary  to  remove  a site  nearer  the 
center  of  said  district;  but  In  all 
cases  to  remove  a site  farther  from 
the  center  of  said  district.  It  shall 
require  two- thirds  of  the  legal  voters 
who  are  resident  taxpayers  of  such 
school  district  voting  at  such  elec- 
tion." 
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In  speaking  of  the  powors  of  the  voters  of  a common 
school  district  as  to  the  location  of  the  sohoolhousea,  the 
Supreme  Court,  in  State  ex  rel.  v.  Jones,  155  Mo*  l.c.  576, 
said} 


"The  statute  vests  in  the  qualified 
voters  of  the  district  of  country 
districts,  and  in  the  directors  of 
the  city  districts,  full  and  com- 
plete discretion  as  to  the  location 
of  the  school  houses  (sec.  7979, 

8001  and  8086,  R.S.  1889),  and  in 
the  directors  the  power  to  sell 
school  property  no  longer  needed  for 
the  use  of  the  dlatriot  (secs.  8088 
and  8878,  R.S.  1889)."  (In  this  case 
the  sections  of  the  statute  referred 
to  were  cited,  one  of  which  is  now 
Section  9284,  R.  S.  Mo.  1929) 

On  the  question  of  what  is  a schoolhouse  site,  we  find 
the  term  defined  In  the  case  of  Board  of  Education  of  Okla- 
homa City  v.  Woodworth,  214  P.  1077,  Words  £-  Phrases,  Vol. 

6,  Third  Series  at  page  968 t 

"The  term  ’school  site,’  in  its  com- 
mon acceptation,  and  as  commonly  under- 
stood, refers  to  a parcel  of  ground 
sufficient  In  size  upon  which  to  erect 
a school  building,  and  a yard  surround- 
ing the  same  to  be  used  as  a play- 
ground for  the  children  while  at  school." 

The  term  "site"  or  the  woids  "location  and  site"  In 
Words  5-  Phrrs.es,  Second  Series,  page  177,  are  frequently 
used  In  the  same  sense.  The  case  of  Board  of  Supervisors 
v.  Essex  County,  96  N.  Y.  Sup.  840,  842,  holds  to  this  effect. 

In  our  research  on  the  question  of  whether  or  not  the 
change  of  a bounr ary  line  of  a district  would  be  the  changing 
of  the  site  of  tho  district,  we  find  no  cases  in  Missouri  on 
this  question,  but  we  find  one  case,  namely,  Holbrook  v. 
Faulkner,  55  N.  H.  311,  315,  wheasin  such  a question  was 
under  consideration  by  the  court.  In  that  case  it  seemed 
that  a board  of  county  co  anissioners  acquired  Jurisdiction 
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of  a case  concerning  school  district  property  when  a 
change  of  the  location  of  the  district  was  involved. 

In  that  instance  it  seems  that  certain  lands  had  been 
added  to  straighten  the  west  line  of  the  schoolhouse  pro** 
perty  and  the  court  held  that  the  conmis si  oners  had  Juris- 
diction of  that  case  on  a petition  to  change  the  location. 
In  other  words,  it  held  that  the  acquisition  of  additional 
lands  for  the  purpose  of  straightening  the  boundary  line 
of  the  district  iwas  Such  a change  of  location  of  the  dis- 
trict property  that  the  county  commissioners  had  Jurisdic- 
tion to  hear  the  petition. 

So  in  your  question,  by  adding  lands  to  the  district 
as  you  propose  will  be  done  in  case  the  board  is  authorized 
to  convey  the  right-of-way,  then  we  think  such  act  would 
come  within  the  classification  of  changing  the  location  of 
the  schoolhouse  site  which  must  be  authorized  only  by  a 
vote  of  the  electors  of  the  district.  On  the  powers  of  a 
board  of  directors,  we  find  that  the  court,  in  the  case  of 
Buchanan  v.  Hannibal  School  District,  25  Mo.  App.  85,  88, 
said: 


"•a  * * * The  powers  of  the  corpor- 
ation itself,  as  well  as  the  powers 
of  its  directors,  are  minutely  pre- 
scribed and  limited  by  law.  Not 
the  directors,  but  the  entire  corpo- 
rate body,  is  constituted  the  Judge 
of  the  necessity,  or  propriety,  of 
changing  a school  site.  The  statute 
provides  that*  ♦The  qualified  voters 
assembled  at  the  annual  meeting,  when 
not  otherwise  provided  by  law,  shall 
have  power  * # * Eleventh,  to  change 
the  location  of  a school  house  site, 
v/hen  the  same,  for  any  cause,  is 
deemed  necessary,  provided  that,  in 
every  ca>e,  a majority  vote  of  the 
voters  of  said  district  shall  be 
necessary  to  remove  a site  nearer 
to  the  center  of  the  district,  but 
in  all  cases  to  remove  a site  further 
from  the  center  of  said  district  it 
shall  require  two-thirds  of  the  legal 
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voters  of  said  school  district.' 

Lavs  1883,  185,  186.  It  is  nowhere 
otherwise  provided  hy  law,  and  that 
is,  therefore,  the  sole  mode  in  which 
it  can  be  done.  ******■«•#" 


CONCLUSION. 

Prom  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  the  board  of  directors  of  oommon  school 
districts  may  not  convey  a part  of  the  school  site  for 
right-of-way  purposes  or  ahange  the  location  of  the  present 
school  site  without  being  authorized  to  do  so  by  a proper 
vote  of  the  electors  of  the  district. 

Respectfully  submitted 


TYRE  W.  8U..T  N 

Assistant  Attorney  General 


APPROVED: 


j:  e:  tayec* 

(Acting)  Attorney  General 
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: Sections  11677  and  11678  R. 

In  effect. 


January  24 , 1939 


Mr.  Joe  Turnbow 
Clerk,  Circuit  Court 
Johnson  County 
Warrensburg,  Missouri 


S.  Mo.  1929  are  still 


bear  Sir: 

We  acknowledge  receipt  of  your  letter  of  January 
14th,  as  follows: 


"I  am  writing  for  an  opinion  from 
your  office  on  Sections  No.  11677 
and  No.  11678,  in  regard  to  clerks 
compensation  for  recording  certain 
p pers  and  his  compensation  for  the 
same. 

I would  like  to  know  If,  In  your 
opinion,  these  sections  are  still 
in  force,  and  if  clerks  can  still 
charge  for  services  under  these  sec- 
tions." 


Section  11677  h.  S.  Lo,  Iy29  provides: 


"In  all  civil  actions  any  i^arty  in- 
terested therein  may,  upon  payment 
of  the  fees,  have  any  or  all  of  the 
following  papers  recorded  in  the 
office  of  the  clerk  of  the  circuit 
court  in  the  county  in  which  such 
action  is  brought:  Petitions,  sum- 
mons, affidavit  for  publication  of 
notice  to  nonresident  or  unknown 
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defendants,  sheriff's  or  other 
officer's,  return  of  service  to 
summons,  proof  of  publication  if 
notices  to  nonresident  or  unknown 
defendants,  answers,  motions, 
notices  of  sale  of  property  In- 
volved and  proof  of  Its  publication, 
return  of  sale  by  any  sheriff, 
commissioner,  or  other  officer. 

In  case  of  sale  of  real  estate, 
affidavit  of  commissioner,  notice 
to  parties  by  commis- loner  in 
partition,  and  any  ot.  er  paper 
or  pleading  tending  to  show  the 
service  on  tiie  defendants  for 
their  appearance  In  such  case," 


Section  11678  R,  S,  Mo,  1929  provides* 


"All  clerks  of  the  circuit  court 
shall  receive  as  compensation  for 
recording  papers  under  section 
11677  of  this  article  the  sum  of 
ten  cents  per  one  hundred  words, 
to  be  retained  by  said  circuit 
clerks,  and  said  clerks  are  not 
required  to  account  for  same  In 
their  annual  or  quarterly  settle- 
ments," 


Salaries  of  circuit  clerks  are  governed  by  Section 
11786,  Laws  of  Missouri  1937  page  446,  and  said  section 
after  determining  the  amounts  of  salaries  for  circuit 
clerks  in  the  various  counties  provides  as  follows* 


"Provided,  it  shall  be  the  ..uty  of 
the  Circuit  Clerk,  who  is  ex-officio 
Recorder  of  Leeds,  to  charge  and 
collect  for  the  county  in  all  cases 
every  fee  accruing  to  his  office  as 
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such  Recorder  of  Deeds  and  to  which 
he  may  be  entitled  under  the  provisions 
of  Section  11804  or  any  other  statute, 
such  Clerk  and  ex-officio  Recorder 
shall,  at  the  end  of  each  month,  file 
with  the  County  Clerk  a report  of  all 
fees  charged  and  accruing  to  his  office 
during  such  month,  together  with  the 
names  of  persons  paying  such  fees.  It 
shall  be  the  duty  of  such  Circuit 
Clerk  and  ex-officio  Recorder  of  Deeds, 
upon  the  filing  of  said  r.  port,  to 
forthwith  pay  over  to  the  County  Treasur- 
er, all  moneys  collected  by  him  during 
the  month  and  required  to  be  shown  in 
such  monthly  report  as  hereinabove  pro- 
vided, taking  duplicate  receipt  therefor, 
oxe  of  which  shall  be  filed  with  trie 
County  Clerk,  and  every  such  Circuit 
Clerk  and  ex-officio  Recorder  of  Deeds 
shall  be  liable  on  his  official  bond 
for  all  fees  collected  and  not  accounted 
for  by  him,  and  paid  into  the  County 
treasury  as  herein  provided;  Provided, 
further,  that  the  Clerks  of  the  Circuit 
Courts  shall  be  allowed  to  retain  in 
addition  to  the  sums  allowed  in  this 
Section,  all  fees  earned  by  him  in 
cases  of  change  of  venue  from  other 
counties;  Provided,  further,  that  until 
the  expiration  of  their  present  term 
of  office,  the  persons  holding  the 
office  of  Circuit  Clerk  shall  be  paid 
the  maximum  amount  as  now  provided  by 
law,  in  the  manner  provided  by  this  Act." 


Section  11786,  supra,  appears  in  R.  S.  Missouri  1919 
as  Section  10996  and  after  determining  the  amount  of  salaries 
of  circuit  clerks  in  t he  various  counties  provides  as 
follows  I 


"Provided,  it  shall  be  the  duty  of  the 
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circuit  clerk,  who  is  ex  officio  re- 
corder of  do'  ds,  to  charge  and  collect 
for  the  county  in  all  cases  every  fee 
accruing  to  his  office  as  such  re- 
corder of  deeds  and  to  which  he  nay 
be  entitled  under  the  provisions  of 
section  10112  or  any  other  statute, 
such  clerk  and  ex  of  icio  recorder 
shall,  at  the  end  of  each  month, 
file  with  the  county  clerk  a report 
of  all  fees  charged  and  accruing 
to  his  office  during,  such  month,  to- 
gether with  the  names  of  persons  pay- 
ing such  fees.  It  shall  be  the  duty 
of  such  circuit  clerk  and  ex  officio 
recorder  of  deeds,  upon  the  filing 
of  said  report,  to  forthwith  pay 
over  to  the  county  treasurer,  all 
moneys  collected  by  him  during  the 
month  and  required  to  be  shown  in 
such  monthly  report  as  hereinabove 
provided,  taking  duplicate  rece'pt 
therefor,  one  of  which  shall  be  filed 
with  the  county  clerk,  and  every 
such  circuit  clerk  and  ex  officio 
recorder  of  deeds  shall  be  liable  on 
his  official  oond  for  all  fees  col- 
lected and  not  accounted  for  by  hi.; , and 
paid  into  the  county  treasury  as  herein 
provided." 


Other  than  the  difference  in  the  amounts  paid  the 
clerks  in  the  various  counties,  the  essential  difference 
between  the  1919  and  1937  provision,  at  least  for  the  pur- 
pose of  this  opinion,  is  that  the  latter  provides  that 
the  circuit  clerks  may  retain  In  addition  to  the  sum 
allowed  him  by  said  section  "all  fees  earned  by  him  in 
cases  of  change  of  venue  from  other  counties." 

No  reference  is  made  to  fees  allowed  circuit  clerks 
under  Sections  llb77  and  llb76,  supra. 

The  statutes  providing  compensation  of  circuit  clerks 
have  been  confusing  by  reason  of  the  manner  in  which  they 
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have  been  set  up  In  the  various  revisions.  A thorough 
discussion  of  these  statutes , which  la  too  lengthy  to  set 
out  In  this  opinion,  is  found  In  the  case  of  Perkins  vs, 
Burks  et  al  78  S.  W.  (2nd)  846  l.c.  849,  860.  The  court 
after  discussing  the  history  of  the  legislation  auld: 


"It  is  only  possible  to  clear  up 
the  meaning  of  these  sections  by 
going  to  the  Laws  of  1916  for  the 
original  enactment.  When  this  Is 
done.  It  Is  clear  that  section 
10996,  R.  S.  1919,  now  section 
11786  R.  S.  1929,  Is  the  only  statute 
which  provides  for  the  compensation 
of  circuit  clerks." 


The  essential  difference  between  1929  and  the  1937 
provision  Is  the  same  as  that  between  the  1919  and  1937 
provision,  viz.,  the  provision  as  to  retention  of  fees 
earned  by  the  clerks  In  cases  of  change  of  venue. 

It  Is  to  be  noted  that  the  Perkins  case,  supra, 
declares  that  Section  11786  R.  S.  Mo.  1929  "Is  the  only 
statute  whloh  provides  for  the  co;  pensatlon  of  circuit 
clerks".  What  the  court  meant  was  that  Section  11786,  supra, 
was  the  only  general  statute  applicable  to  the  compensation 
of  circuit  clerks. 

The  above  court  did  not  have  before  Its  consideration 
Sections  11677  and  11678,  supra,  which  were  passed  In  1921 
and  appears  In  the  laws  of  that  uate.  Sections  1 and  2,  page 
197.  It  Is  thus  evident  that  In  1921  the  two  sections  were 
passed  as  an  exception  to  the  1919  act.  The  question  arises 
whether  the  1937  Act  repeals  Sections  11677  and  11678,  supra, 
by  Implication. 

It  Is  a well  settled  rule  of  statutory  construction 
that  the  law  doesn* t favor  repeals  by  Implication,  and  In  the 
case  of  State  vs.  Bader  78  S.  W.  (2nd)  836,  l.c.  839,  336 
Mo.  269  the  rule  Is  stated  as  follows! 


"The  law  does  not  favor  repeals  by 
Implication.  If  by  any  fair  lnterpre- 
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tatlon  all  the  sect Iona  of  a statute 
can  stand  together,  there  Is  no  re- 
peal by  implication.  ' Gasconade 
County  v.  Gordon,  241  Mo,  569,  146 
S.  W.  1160,  1163." 


In  the  case  of  State  ex  rel  St,  Louis  Police  belief 
Association  vs,  Igoe  107  S,  W.  (2nd)  929  l,c,  9,  340  Mo, 
1166  the  court  stated  the  rulet 


"There  is  no  express  provision  in 
the  1929  act  repealing  section  8979. 

It  follows,  therefore,  that  the  later 
act  did  not  r epeal  the  former  statute 
unless  it  did  so  by  necessary  implica- 
tion, We  need  not  cite  authorities 
to  the  effect  that  repeals  by  implica- 
tion are  not  favored  by  the  law.  The 
question  of  repeal  is  one  of  intention 
and  the  presumption  is  against  the 
intention  to  repeal  where  express  terms 
are  not  used.  State  ex  rel,  Moseley 
et  al.  v.  Lee  et  al.,  319  Mo,  976, 

6 S,  W.  (2d)  83,  88;  State  ex  rel 
Helmburger  v.  Wells,  210  Mo,  601,  109 
S,  W,  758;  State  ex  rel,  Boyd  v.  but ledge 
321  Mo.  1090,  13  S.  W.  (2d)  1061,  1066," 


There  is  no  express  provision  in  the  1937  Act,  supra, 
repealing  Sections  11677  and  11678,  and  they  are  readily 
harmonised  so  that  a repeal  by  implication  is  not  favored. 

An  examination  of  Sections  11677  and  11678  also  reveals 
that  the  fees  accrue  to  the  of lice  as  circuit  clerk  and  not 
as  Recorder  of  Leeds  within  the  meaning  of  Section  11786, 
supra,  providing  that  "every  fee  accruing  to  his  office  as  such 
Recorder  of  Leeds  * * * shall  be  'paid  into  the  county  treasury 
as  herein  provided'". 

Arcm  the  foregoing,  we  are  of  the  opinion  that  Sections 
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11677  and  11678  of  R.  S.  Mo.  1929  are  still  in  effect  and 
that  circuit  clerks  can  still  charge  and  retain  said  fees 
for  services  under  said  sections. 


Respectfully  submitted. 


MAX  WA8SERMAN 

Assistant  Attorney  General 


APrhOVL^J 


iMLLTmm 

(Acting)  Attorney  General 
MWiRT 


FEES*  CORONERS  INQUEST : Fees  allowed  to  Doctor  for  post-mortem. 

Autopsy.  W tness  fee. 


February  15,  1939. 


Honorable  W.  G.  Tracy 
Prosecuting  Attorney 
McDonald  County 
Anderson,  Missouri 


Dear  Mr.  Tracy: 


This  office  is  in  receipt  of  your 
opinion,  which  is  as  follows: 


"I  am  writing  you  in  regard  to  an 
autopsy  done  at  Pineville,  Missouri 
a short  time  ago,  by  Dr.  S.  B.  Buck 
of  Anderson,  Missouri.  The  County 
Court  allowed  Dr.  Buck  ^13.00  for 
his  services.  He  demands  that  he 
be  paid  for  an  autopsy  instead  of 
a postmortem  examination,  stating 
that  there  Is  a difference  between 
a postmortem  examination  and  an 
autopsy. 

"The  fee  of  $,;25.00  for  the  autopsy 
was  agreed  upon  by  the  Coroner  and 
myself  before  the  autopsy.  Dr.  Buck, 
also,  claims  fees  for  five  trips  on 
different  days  that  he  made  to  Fine- 
viile  at  the  request  of  the  Coroner, 
the  Inquest  having  been  postponed 
on  this  account.  The  Doctor,  also, 
says  that  his  testimony  should  be 
classified  as  that  of  an  expert. 

"Will  you  please  advlBe  me  as  to 
what  fees  he  should  be  allowed ." 


Section  11631,  1929  R.  S.  Mo.,  providing  for  the 
allowance  of  a surgeon's  fee,  by  the  County  Court,  for  a 
post-mortem  examination  at  an  Inquest,  Is  as  follows: 
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"When  a physician  or  surgeon  shall  be 
called  on  by  the  coroner,  or  any  magis- 
trate of  the  county  acting  as  the 
coroner,  to  conduct  a post-mortem  exa- 
mination, the  county  court  of  said 
county  shall  be  authorized  to  allow 
such  physician  or  sturgeon  to  be  paid 
out  of  the  county  treasury  any  sum  as 
a fee  not  exceeding  ten  dollars,  to 
such  physician  or  surgeon  who  may  be 
engaged  in  said  examination* " 


Section  11632,  provides  for  the  certification  of  the 
costs  to  the  County  Court  and,  is  as  follows! 


"The  coroner  or  other  officer  holding 
an  inquest,  as  provided  for  by  this 
chapter,  shall  present  to  the  county 
court  a certified  statement  of  all  the 
costs  and  expenses  of  said  Inquest, 
including  his  own  fees,  the  fees  of 
jurors,  witnesses,  constables  and 
others  entitled  to  fees  for  which  the 
county  is  liable}  and  the  county  court 
shall  audit  and  allow  the  same,  and 
shall  make  a certified  copy  of  the 
same,  without  delay,  and  deliver  such 
copy  to  the  county  treasurer,  which  copy 
shall  be  deemed  a sufficient  warrant 
or  order  on  the  treasurer  for  the  pay- 
ment cf  the  fees  therein  specified  to 
each  person  entitled  to  such  fees* 

The  county  treasurer  shall  pay  to  each 
person  on  demand,  or  to  his  legal  re- 
presentatives, the  fees  to  which  he 
is  thus  entitled,  and  shall  take  the 
proper  receipt  therefor,  and  produce 
the  same  in  his  settlements  with  the 
county  court  as  vouchers  for  the 
money  so  paid  out  by  him*" 
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Sectlon  11633,  provides  for  the  allowance  of  such 
costs  by  the  County  Court  only  under  certain  conditions 
and,  is  as  follows t 


"No  costs  or  fees  to  the  coroner 
shall  be  allowed  by  the  county  court. 
In  any  case  of  the  view  of  or  Inquest 
on  a dead  body,  unless  It  appears  to 
the  court  that  the  coroner,  either 
before  or  during  the  view  or  inquest, 
had  reasonable  cause  to  believe  that 
such  body  was  that  a person  who  had 
come  to  hi 8 death  by  violence  or 
casualty,  or  who,  being  unknown,  was 
found  dead  within  such  county;  but 
where  any  such  inquest  or  view  has 
been  held  by  the  coroner,  on  a noti- 
fication by  some  person,  without  rea- 
sonable cause  to  suppose  that  such 
dead  body  was  that  of  a person  un- 
known, or  who  had  come  to  his  death 
by  violence  or  casualty,  the  person 
giving  such  notification,  without 
reasonable  cause,  as  aforesaid, 
shall  be  liable  to  pay  all  the  costs, 
fees  and  expenses  of  such  view  or 
inquest." 


The  section  providing  for  an  autopsy  under  a certain 
condition  is  11639  and,  is  as  follows: 

"Whenever  an  inquest  shall  be  held, 
and  the  coroner  shall  have  good 
reason  to  believe  that  the  deceased 
came  to  his  death  by  poison  ad- 
ministered by  the  hand  of  some  per- 
son other  than  the  deceased,  he  may, 
at  the  request  of  the  Jury,  cause 
chemical  analysis  and  microscopical 
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examination  of  the  body  of  the  de- 
ceased, or  any  part  of  it,  to  be  made; 
and  the  testimony  of  medical  and 
chemical  experts  may  be  Introduced 
for  the  purpose  of  shoving  hov  and 
In  what  manner  the  deceased  came  to 
his  death;  and  the  coroner  shall 
certify  to  the  county  court  of  his 
county  the  fact  of  such  analysis  or 
examination,  and  testimony  of  such 
medical  or  chemical  experts,  and 
that' the  same  vas.  In  his  opinion, 
necessary  to  an  examination  into 
the  cause  of  the  death  of  the  de- 
ceased; and  the  court  shall  allow 
such  fees  or  compensation  for  such 
analysis,  examination  or  medical 
or  chemical  testimony  of  experts 
as  shall  be  deemed  by  said  court 
to  be  just  and  reasonable • " 


Section  11644.  provides  for  a continuance  of  an  in- 
quest and,  is  as  follows: 


"When  an  Inquest  shall  be  continued 
by  the  coroner,  it  shall  be  his 
duty  forthwith  to  call  before  him 
all  witnesses  summoned  in  the  case, 
and  verbally  notify  such  as  may 
attend  to  appear  before  him,  to 
testify  at  the  Inquest  on  the  day 
set  for  the  continuance  of  the  same, 
which  verbal  notice  shall  be  In  all 
respects  as  valid  as  a sunmons,  and 
the  coroner  shall  take  note  of  the 
names  of  the  witnesses  so  notified. 
No  further  summons  shall  thereafter 
issue  to  any  witness  so  notified, 
and  such  notification  shall  have 
the  same  effect  as  an  original  sum- 
mons, and  may  be  the  basis  for  an 
attachment  of  the  witness." 
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The  question  of  coats  and  fees  la  purely  statutory. 

The  Supreme  Court  has  construed  such  question  In  Houta 
vs.  Me C lune y,  102  Mo,  15,  16;  14  S,  W,  766,  wherein  it 

aayai 

"In  the  first  place,  no  costs  are 
allowed  by  the  common  law.  They  are, 
with  us,  creatures  of  the  statute. 

They  must  be  paid  In  the  amounts  and 
in  the  manner  specified  in  the  statute. 

Sections  5156  and  5613  are  clear  and 
unambiguous.  They  make  the  county 
liable  for  the  fees  allowed  the  cor- 
oner, jurrors,  witnesses  and  the  con- 
stable in  all  inquests  where  the 
coroner  has  reasonable  cause  to  be- 
. lieve  that  the  person  over  whose 
body  the  Inquest  is  held,  came  to  his 
death  by  violence  or  casulty." 

CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that 
a doctor,  except  when  coroner,  may  be  allowed  a fee  for  a 
post-mortem  nor  exceeding  ten  dollars,  by  the  County  Court, 
as  provided  in  Section  11631,  supra. 

An  autopsy  may  be  made  and  payment  allowed  therefor 
for  the  cause  specified  In  Section  11639,  supra,  in  what- 
ever sum  the  county  court  deems  just  and  reasonable.  Like- 
wise the  County  Court  should  allow  just  and  reasonable  com- 
pensation for  the  testimony  of  medical  or  chemical  experts 
who  testify  to  the  results  of  such  autopsy. 

Respectfully  submitted. 


S,  V,  ME  DUNG 

APPROVED*  Assistant  Attorney  General 


J.  W.  BUFFINGTON 

(Acting)  Attorney  General 


SVMsLB 


TAXATION  : Cities  of  the  third  class  oust  collect  their 

AND  REVENUE  : taxes  on  real  estate  under  the  provision  of 

Senate  Bill  No.  94  of  the  Laws  of  Missouri 
for  1933.  Section  9953b  of  Senate  Bill  No. 

311  of  the  60th  General  Assembly  does  not  apply 
to  cities  of  the  state  except  the  City  of  St. 
Louis  in  the  capacity  of  a county. 

August  17,  1939, 


Mr*  A*  W.  Tyner 
City  Collector 
Poplar  Bluff,  Missouri 


Dear  Mr*  Tyner* 


We  desire  to  acknowledge  your  letter  of 
August  11th,  which  is  as  follows* 


"After  reading  (Perfected)  Senate  Bill 
Number  311  of  the  60th  General  Assembly 
I am  at  a loss  to  understand  Section 
Number  9953B. 


"Question*  Do  cities  of  the  third  class 
come  under  this  section?  Or  in  other 
words  does  Section  Number  9963C  of  the 
laws  of  1933  allow  cities  of  the  third 
class  to  handle  their  delinquent  lands 
and  lots  sales  under  Section  Number 
9953b  in  order  to  protect  them  from  an 
inadequate  bid*  If  cities  of  the  third 
class  do  not  come  tinder  this  new  amend- 
ment (Section  No*  9953B)  and  have  no  way 
of  protecting  them  from  Inadequate  bids 
it  is  an  unfair  act,  as  I have  been 
forced  to  sell  at  the  third  offering 
for  sale,  at  a bid  of  only  one  dollar 
many  pieces  of  property  for  the  taxes 
that  was  well  worth  all  the  state, 
county  and  city  taxes  that  was  assessed 
against  the  property* 

"Since  the  Jones  Munger  Delinquent  Tax 
Law  was  passed  in  1933  I have  advertis- 
ed and  sold  city  property  that  was  de- 
linquent for  taxes  Just  the  same  way 
and  under  the  same  law  as  the  County 
Collector  has*  Please  give  me,  or  if 
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possible  get  for  me,  some  authoritative 
opinion,  so  that  I may  be  governed  ac- 
cording to  the  law," 


Section  9963b  of  Senate  Bill  No,  311  of  the  60th 
General  Assembly  of  Missouri  Is,  In  part,  as  follows: 


"It  shall  be  lawful  for  the  County  Court 
of  any  County,  and  the  Comptroller, 

Mayor  and  President  of  the  Board  of 
Assessors  of  the  City  of  St,  Louis,  to 
designate  and  appoint  a suitable  person 
or  persons  with  discretionary  authority 
to  bid  at  r11  sales  to  which  Section 
9963a  Is  applicable,  and  to  purchase  at 
such  sales  all  lands  or  lots  necessary 
to  protect  all  taxes  due  and  owing  and 
prevent  their  loss  to  the  taxing  authori- 
ties Involved  from  inadequate  bids.  Such 
person  or  persons  so  designated  are  here- 
by declared  as  to  such  purchases  and  as 
title  holders  pursuant  to  collector's 
deeds  Issued  on  such  purchases,  to  be 
trustees  for  the  benefit  of  all  funds  en- 
titled to  participate  in  the  taxes  against 
all  such  lands  or  lots  so  sold.  Such  per- 
son or  persons  so  designated  shall  not 
be  required  to  pay  the  amount  bid  on  any 
such  purchase  but  the  collector's  deed 
Issuing  on  such  purchase  shall  recite 
the  delinquent  taxes  for  which  said  lands 
or  lots  were  sold,  the  amount  due  each 
respective  taxing  authority  Involved, 
and  that  the  grantee  In  such  deed  or 
deeds  holds  title  as  trustee  for  the  use 
and  benefit  of  the  fund  or  fluids  entitled 
to  the  payment  of  the  taxes  for  which  said 
lands  or  lots  were  sold.  The  costs  of  all 
collectors'  deeds,  the  recording  of  same 
and  the  advertisement  of  such  lands  or  lots, 
shall  be  paid  out  of  the  county  treasury 
in  the  respective  counties  and  such  fund 
as  may  be  designated  therefor  by  the  authori- 
ties of  the  City  of  St,  Louis,  All  lands 
or  lots  so  purchased  shall  be  sold  and  deeds 
ordered  executed  and  delivered  by  such 
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trustees  upon  order  of  the  County  Court 
of  the  respective  counties  end  the  Comp- 
troller, Mayor  and  President  of  the 
Board  of  Assessors  of  the  City  of  St* 
Louis,  and  the  proceeds  of  such  sales 
shall  be  applied,  first,  to  the  payment 
of  the  costs  Incurred  and  advanced,  and 
the  balance  shall  be  distributed  pro 
rata  to  the  funds  entitled  to  receive 
the  taxes  on  the  lands  or  lots  so  dis- 
posed of*  * * * " 


Section  9963c  of  Senate  Bill  No*  94  ( Jones-Munger 
Law)  of  the  Laws  of  Missouri  1933  is,  as  follows i 


"In  all  counties  that  have  adopted  or 
may  hereafter  adopt  township  organiza- 
tion, wherever  the  word  * collector1  is 
used  In  this  act,  as  to  such  counties 
such  designation  shall  be  construed  to 
mean  ’treasurer  and  ex-officio  collec- 
tor* or  in  Section  9962  may  be  township 
collector*  Where  applicable  it  shall 
also  refer  to  the  collector,  or  other 
proper  officer.,  collecting  taxes  in  any 
city  or  town.  Where  applicable  the 
word  ’county*  as  used  in  tills  act  snail 
be  construed  ’City*  and  the  words 
’county  clerk*  shall  be  construed  ’city 
clerk,  or  other  proper  officer* ,M 


This  department  rendered  an  opinion  to  the  State 
Tax  Commission  construing  Senate  Bill  No*  94,  supra, 
with  respect  to  cities  of  different  classes*  A copy 
of  that  part  of  said  opinion  relating  to  cities  of 
the  third  class,  holding  that  City  Collectors  must 
collect  the  taxes  under  the  procedure  provided  in 
said  Senate  Bill  No*  94,  is  enclosed  herein* 

Section  9953b,  supra,  provides  that  "It  shall  be 
lawful  for  the  County  Court  of  any  County,  and  the 
Comptroller,  Mayor  and  President  of  the  Board  of 
Assessors  of  the  City  of  St.  Louis,  to  designate  and 
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appoint  a suitable  person  or  persons  * * * to  protect 

all  taxes  due  and  owing  and  prevent  their  loss  to  the  taxing 

authorities  Involved  from  Inadequate  bids,”  Other 

parts  of  said  section  clearly  show  that  It  was  the 

Intent  of  the  legislature  that  such  section  should 

only  comprehend  counties  and  the  City,  of  St*  Louis  In 

the  capacity  of  a county* 


The  dual  powers  and  rights  of  the  City  of  St* 
Louis  as  a city  and  quasi  county  or  political  subdi- 
vision of  the  state  Is  construed  by  the  Supreme  Court 
in  the  case  of  Lovlns  vs*  City  of  St*  Louis,  64  S.  W. 
(2nd)  127;  130;  In  the  following  language! 


"The  predominant  character  and  phase  of 
St*  Louie  as  a city  in  every  corporate 
sense,  to  which  reference  was  made  in  a 
preceding  paragraph,  1b  established  and 
embraced  only  in  the  scheme  set  out  in 
sections  20;  21;  and  22  of  said  constitu- 
tional amendment  (R*  S*  1929,  pp*  ISO- 
131)*  Neither  grant  nor  limitation  of 
appeal  appears  therein*  The  sole  and 
only  section  found  In  the  amendment  which 
confers  upon  St*  Louis  any  rights,  powers, 
or  functions  as  a quasi  county  or  politi- 
cal subdivision  of  the  state  is  section 
23  (R*  S.  1929,  p*  131),  of  which  the 
relevant  part  reads!  *The  city,  as  en- 
larged shall  be  entitled  to  the  same  re- 
presentation in  the  Qeneral  Assembly, 
collect  the  state  revenue  and  perform 
all  other  functions  in  relation  to  the 
State,  in  the  same  manner,  as  if  it  were 
a county  as  in  this  Constitution  defined* f 
Under  the  maxim  ojusdetm  generis  'All 
other  functions'  must  be  interpreted  as 
comprising  functions  of  the  same  general 
nature  as  those  specified  in  connection 
with  that  phrase,  and  the  intended  func- 
tioning means  normal  action  in  relation 
to  the  matter  specified  and  others  of 
the  Baine  nature*  A county,  as  a govern- 
mental unit  composed  of  the  people  resi- 
dent within  its  prescribed  territory, 
can  only  function  concerning  affairs  com- 
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mitted  to  It  as  a governmental  unit.  It 
has  nothing  to  do  with  the  purely  corporate 
or  nongovernmental  affairs  of  the  city  as 
such  and  no  functions  concerning  them  to 
perform*  The  city  of  St*  Louis,  In  so  far 
as  Its  county  functions  extend.  Is  coequal 
In  that  respect  with  all  other  counties  In 
the  state  but  no  different  therefrom*  Con- 
stitutionally, while  St*  Louis  In  its  entire- 
ty Is  of  a dual  nature.  It  Is  in  no  sense 
either  a super-city  proper  or  a super- 
county* It  is  the  declared  purpose  of  said 
section  23  that  the  charter  of  the  city 
shall  always  be  In  harmony  with  the  Consti- 
tution and  subject  to  the  law3  of  the  state*" 


CONCLUSION 


Therefore  It  Is  the  opinion  of  this  department  that 
cities  of  the  third  class  muat  collect  their  taxes  on 
real  estate  under  the  provision  of  Senate  Bill  No*  94  of 
the  Laws  of  Missouri  for  1933*  Section  9953b  of  Senate 
Bill  No*  311  of  the  tjOth  General  Assembly  does  not  apply 
to  cities  of  the  state  except  the  City  of  St*  Louis  in 
the  capacity  of  a county* 


Respectfully  submitted. 


S.  V.  HEDGING 

APPROVED*  Assistant  Attorney  General 


Tr^rrmm 

( Acting ) Attorney-General 


SVMiLB 


January  6, 


1939 


United  States  Treasury  Department 
Washington,  D.  C. 


Gentlemen: 


Pursuant  to  Paragraph  11  of  "Information 
for  State  Agencies  Regarding  the  Unemployment 
Trust  Fund,  etc."  issued  December  1,  1936,  I ad- 
vise that  upon  the  adoption  of  a proper  regula- 
tion by  the  Commission,  it  is  my  opinion  that  the 
Chairman  of  the  Commission,  or  in  his  absence, 
either  of  the  other  members  of  the  Commission, 
may  be  by  such  regulation  designated  as  the  in- 
dividuals to  execute  such  requisitions,  and  it 
is  my  opinion  that  when  so  designated  any  of  them 
have  duly  constituted  authority  under  the  Missouri 
Unemployment  Compensation  Law  to  execute  such 
requisitions. 

Committee  Substitute  for  Senate  Bill  No.  36, 
passed  by  the  59th  General  Assembly  and  approved 
by  the  Governor  on  June  17,  1937,  provides  for  a 
system  of  Unemployment  Compensation  and  Employment 
Service.  By  Sec.  4 (a)  it  is  provided: 

"There  is  hereby  created  a 
commission  to  be  lenown  as  the 
Unemployment  Compensation  Com- 
mission of  Missouri." 

By  Sec.  3 (e)  it  Is  provided: 

"'Commission'  means  the  Unem- 
ployment Compensation  Commission 
established  by  this  Aot." 


Sec.  5 (a)  provides: 


"It  shall  be  the  duty  of  the 
commission  to  administer  this 
Act.  * * *" 

By  Sec.  12  (c)  it  is  provided: 

" * * * The  Commission  shall 
from  time  to  time  requisition 
from  the  Federal  Unemployment 
Trust  Fund  such  emounts,  not 
exceeding  the  amounts  standing 
to  the  i issouri  account  therein, 
as  it  deems  necessary  for  the 
payment  of  benefits  for  a reason- 
able future  period.  * * *n 

Section  5 (d)  of  the  1 issouri  Unemployment 
Compensation  Law  provides  in  part: 

n * * * The  commission  may 
delegate  to  any  such  person  such 
power  and  authority  as  it  deems 
reasonable  and  proper  for  the 
effective  administration  of  this 
Act,  and  may  in  its  discretion 
bond  any  person  handling  moneys 
or  signing  checic3  thereunder. 

♦ * * ft 

The  persons  there  referred  to  are  Identified 
in  the  preceding  sentence  as  "officers,  accountants, 
attorneys,  experts,  and  other  persons  as  may  be 
necessary  * * * under  this  Act."  The  specific  duty 
of  actually  executing  the  requisition  for  funds  is 
but  one  of  the  many  steps  in  the  proper  administra- 
tion of  the  Missouri  Unemployment  Compensation  Law, 
and  under  the  foregoing  provision  authority  to 
execute  such  requisitions  may  be  delegated  by  the 
Commission  to  a given  officer  or  employee. 


If  by  regulation  the  Commission  by  a proper 
vote  authorizes  and  directs  the  Chairman  of  the 
Commission,  a member  of  the  Commission,  or  any 
officer  of  the  Commission,  to  execute  such  requi- 
sitions, it  is  my  opinion  that  such  individual  is 
the  proper  individual  to  execute  requisitions  for 
funds. 

I have  examined  the  regulation  of  the  Com- 
mission forwarded  to  me,  a copy  of  which  is  hereto 
attached  and  made  a part  of  this  opinion,  and  am 
of  the  opinion  that  it  is  sufficient  to  designate 
the  Chairman  of  the  Commission,  or,  in  his  absence, 
either  of  the  other  members  of  the  Commission,  as 
the  proper  Individuals  to  execute  such  requisitions. 


Respectfully 


Roy  Iv'cKit trick 


REGULATION  NO.  

REQUISITION  OF  TRUST  FUNDS 


Section  5 (a)  of  the  Missouri  Unemployment  Compensa- 
tion Law  provides: 

”It  shall  be  the  duty  of  the 
Commission  to  administer  this 
Act;  ena  it  shall  have  power  and 
authority  to  adopt,  amend,  or 
rescind  auoh  rules  and  regulations 
* * * as  it  deems  necessary  * * *.« 

Section  1£  (c)  of  said  law  provides: 

"Itoneys  shall  be  requisitioned 
from  the  Missouri  account  in  the 
Federal  Unemployment  Trust  Fund 
solely  for  the  payment  of  benefits 
and  in  accordance  with  regulations 
prescribed  by  the  Commission. " 

Whereas,  it  is  necessary  that  the  Individuals  author- 
ized to  execute  requisitions  from  the  Unemployment  Trust  Fund 
be  designated.  The  Commission  accordingly  prescribes  that 

(1)  The  Chairman  of  the  Commission  is  hereby  author- 
ized to  exeoute  requisitions  for  trust  funds  from  the  Treasury 
Department  at  such  times  and  in  such  amounts,  not  exceeding 
the  amounts  standing  to  the  credit  of  the  Missouri  Account  in 
the  Federal  Unemployment  Trust  Fund  as  will  be  necessary  to 
pay  benefits  for  a reasonable  future  period  on  such  forms  as 
are  approved  by  the  Secretary  of  ths  Treasury  of  the  United 
States. 

(2)  In  the  event  of  the  absence  of  the  Chairman  of 

the  Commission,  either  of  the  other  two  Commissioners  are  hereby 
authorized  to  execute  such  requisitions. 

Approved  for  adoption  this day  of  December,  1938. 


CHATTEL  MORTGAGES;  Kansas  Certificate  of  Title  must  be 

stamped  by  recorder  of  deeds  if  requested 
by  the  mortgagee  when  the  chattel  mortgage 
is  executed  in  the  State  of  Missouri. 


November  8,  1939 


Mr.  John  G.  Utz 
Recorder  of  Leeds 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir; 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  November  3,  1939,  which  reads  as  follows: 


"The  Co  .aaerce  Loan  Company  of  St.  Joseph,  Mo. , 
loaned  money  on  an  Automobile,  while  the  owner 
resided  in  St.  Joseph,  but  has  a Kansas  Certifi- 
cate of  Title  on  same. 

"Should  this  Kansas  Certificate  of  Title  carry 
notice  of  Mortgage,  Just  the  same  as  the  Missouri 
Certificate  of  Title,  which  are  presented  for 
Certification  of  Mortgages,  when  mortgages  are 
filed  in  Missouri? " 


Section  3097a  Session  Laws  of  1939,  page  278,  reads 
as  follows: 


"It  shall  be  the  duty  of  the  recorder  of  deeds, 
on  request  of  the  mortgagee,  or  his  assignee, 
to  certify  on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  that  such  chattel 
mortgage  .as  been  filed  showing  the  date,  the 
amount  of  the  mortgage  and  the  name  of  the 
payee.  When  such  chattel  mortgage  is  released 
it  shall  be  the  duty  of  the  recorder  to  so  show 
on  the  certificate  of  title,  lor  services  here- 
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In  provided  the  recorder  shall  receive 
a fee  of  twenty  cents  (20  Cts.).  A mortgage 
on  a motor  vehicle  shall  not  be  notice  to 
the  whole  world,  unless  the  record  thereof 
Is  noted  on  the  certificate  of  title  to  tne 
mortgaged  motor  vehicle,  as  herein  provided. 
Provided, however,  that  the  provisions  of  this 
section  shall  not  apply  to  chattel  mortgages 
given  to  secure  the  purchase  price  of  any  part 
thereof  or  to  a motor  vehicle  sold  by  the  manu- 
facturer or  their  distributing  dealers,  or  to 
a chattel  mortgage  given  by  dealers  to  secure 
loans  on  the  floor  plan  stock  of  motor  ve-icles." 
(Underscoring  ours. ) 


It  will  be  noticed  that  this  new  section  Is  in- 
cluded in  Article  3,  Chapter  22,  R.  Missouri,  1929,  which 
applies  to  chattel  mortgages,  and  not  to  motor  vehicles.  It 
will  also  be  noticed  that  this  section  is  not  mandatory  upon 
the  part  of  the  mortgagee,  for  the  reason  that  It  reads,  "on 
request  of  the  mortgagee  or  his  assignee."  This  section  has 
been  enacted  for  the  protection  of  the  mortgagee  and  the  only 
application  that  It  may  have  to  motor  vehicles  Is  for  the 
benefit  of  a mortgagee  of  a motor  vehicle.  The  general  chattel 
mortgage  law.  Section  3097  R.  S.  Missouri,  1929,  does  not 
specifically  mention  motor  vehicles,  and  does  provide,  "\?hen 
acknowledged  or  recorded,  or  when  the  some,  or  a copy  thereof, 
shall  have  been  filed,  as  above  provided,  shall  thenceforth 
be  notice  of  the  contents  thereof  to  all  the  world."  ihe 
new  section  specifically  states  that  unless  the  certificate 
of  title  is  stamped  by  the  recorder  of  deeds  in  compliance 
with  the  section,  the  filing  and  recording  would  not  be  notice 
to  all  the  world. 

Section  3097  h.  S.  Missouri,  1929,  further  provides: 


"*  * * unless  the  mortgage  or  deed  of  trust, 

or  a true  copy  thereof,  shall  be  filed  In  the 
office  of  the  recorder  of  deeds  of  the  county 
where  the  mortgagor  or  grantor  executing  the 
same  resides,  and  in  the  case  of  the  city  of 
St.  Louis,  with  the  recorder  of  deeds  for  said 
city,  or,  where  such  grantor  is  a non-resident 
of  the  state,  then  in  the  office  of  the  recorder 
of  deeds  of  the  county  or  city  where  the  proper- 
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ty  mortgaged  was  situated  at  the  time  of 
executing  such  mortgage  or  deed  of  trust 

* * » 


Under  this  phrase  an  automobile  being  considered  as  movable 
property,  even  when  owned  by  a non-resident  of  the  state, 
may  be  used  as  security  for  a loan  In  a different  county 
other  than  the  residence  of  the  mortgagor  or  the  permanent 
location  of  the  personal  property  securing  tne  loan*  This 
phrase  specifically  says  "where  the  property  mortgaged  was 
situated  at  the  time  of  executing  such  mortgage  or  deed  of 
trust*" 


It  will  also  be  noticed  under  Sect  on  3097A, supra, 
that  it  does  not  mention  specifically  a Missouri  certificate 
of  title  issued  by  the  Motor  Vehicle  Commission  of  the  State 
of  Missouri,  but  merely  mentions  "certificate  of  title*" 
Certificate  of  title  is  mentioned  in  two  places  In  the  sec- 
tion and  does  not  specifically  say  as  to  any  particular  state 


CONCLUSION 


Since  Section  3097a,  Session  Laws  of  1939,  page 
273,  was  enacted  specifically  for  the  benefit  of  the  mortgagee 
and  since  automobiles  are  movable  personal  property.  It  is 
the  opinion  of  this  department  that  when  a chattel  mortgage 
is  given  upon  an  automobile  owned  by  a resident  of  the  City 
of  St*  Joseph,  but  the  resident  has  a Kansas  certificate  of 
title  on  same,  it  is  mandatory  upon  the  recorder  of  deeds  to 
stamp  the  Kansas  certificate  of  title  If  requested  by  the 
mortgagee  of  the  automobile,  so  that  the  mortgage  acknowledged 
and  recorded  or  filed  In  the  county  of  Buchanan  be  notice 
thereof  to  all  the  world*  Upon  the  face  of  the  request  It 
appears  that  the  resident  of  St*  Joseph  may  be  attempting 
to  violate  the  Missouri  State  Motor  Vehicle  Laws,  but  it 
is  possible  that  a resident  of  -t.  Joseph  may  own  a car  which 
is  used  in  a business  located  in  tne  State  of  Kans&e*  In 
such  a case  a Missouri  certificate  of  title  would  not  be  neces- 
sary and  yet  the  owner  who  lives  in  the  State  of  Missouri  may 
pledge  the  automobile  as  security  for  a loan* 


APPROVED: 


ffiF  ’v."  

(Acting)  Attorney-General 


Respectfully  submitted, 

W.  J.  BURKE 

Assistant  Attorney-General 
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RECORDER  OP  DEEDS:  Court  only  fixes  reasonable  amount  for  recorder 
COUrTY  COURT  : to  retain  out  of  excess  fees  for  deputy  hire. 


March  25,  1939 


Hon#  C#G,  Vogt 
Proaecuting  Attomay 
Nodaway  County 
V-cryville,  Missouri 

Daar  Sir* 

Ihis  will  acknowledge  receipt  of  your  latter  of 
March  7,  1939,  which  reads  aa  follows* 

"Our  Recorder  has  had  a rush  of 
business  since  the  1st  of  Dec,  1938 
recording  leases.  He  put  on  extra 
help  in  December  and  raised  his  chief 
deputy  from  £'*100,00  to  $150,00,  Last 
year  was  tie  first  time  any  surplus 
has  coma  out  of  the  recorders  office 
to  the  County,  The  court  allowed  ex- 
pense of  the  extra  help  but  refused 
to  allow  the  raise  to  the  deputy  for 
the  reason  thet  she  was  not  worth  more 
to  the  county  than  she  was  to  the  re- 
corder and  for  the  further  reason 
that  there  are  3 other  lady  deputies 
in  the  court  house  no  one  of  which  get 
in  excess  of  vlOO.OO  per  month,  I de- 
cided the  court  was  within  its  right  in 
the  decision,  I am  now  asking  you  at 
the  instance  of  the  recorder  if  you 
will  give  your  opinion  or  if  you  have 
a similar  instance  where  you  can  send 
us  a copy  of  opinion  in  a case 
point," 

Nodaway  County  has  a population  of  over  20,000,  and 
as  such,  the  office  of  recorder  of  deeds  is  a separate  office. 
Assuming  that  there  has  been  no  election  combining  said  of- 
fice with  that  of  circuit  clerk  (Laws  of  1933,  page  360, 
Sections  11528,  11538),  It  being  a separate  office,  the 
statutes  relating  to  said  county  are  Sections  11542  and  11568, 
R,S,  M’ ssouri,  1929, 
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Section  11542  authorizes  recorders  of  deeds  to  ap- 
point deputies.  With  reference  to  these  deputies1  compen- 
sation, Section  11568  provides: 

"The  recorder  of  each  county  In 
which  the  offices  of  recorder  of 
deeds  and  clerk  of  the  circuit 
court  are  separate  shall  keep  a 
full,  true  and  faithful  account 
of  all  fees  of  every  kind  received, 
and  make  a report  thereof  every 
year  to  the  county  court)  and  all 
the  fees  received  by  him,  over  and 
above  the  sum  of  four  thousand 
dollars,  for  each  year  of  his  of- 
ficial term,  after  paying  out  such 
fees  and  emoluments  such  amounts 
for  deputies  and  assistants  In  1 Is 
office  as  tke  county  court  may  deem 
necessary,  shall  be  paid  into  the 
county  treasury,  to  form  a part  of 
the  Jury  fund  of  the  county." 

In  State  ex  rel.  v.  King,  156  Mo.  309,  the  court 
had  a similar  question  before  It.  There  the  question  was: 
Could  the  county  court  refuse  to  make  an  allowance  out  of 
surplus  recording  fees  for  deputy  hire.  The  court  said  at 
l.c.  318: 


"The  constitution,  while  placing  a 
limit  upon  the  amount  of  fees  minis- 
terial officers  of  a county  are  al- 
lowed to  retain,  makes  such  amount 
'exclusive  of  the  salaries  actually 
paid  to  his  necessary  deputies.'  Sec- 
tion 13,  article  9.  The  statute  which 
was  In  force  when  the  constitution  was 
adopted  limits  the  fees  a recorder  Is 
entitled  to  retain  to  *4,000  per  year, 
and  provides  that  all  fees  received  by 
him  over  and  above  that  amount  'for 
each  year  of  his  official  term,  after 
paying  out  of  such  fees  and  emoluments 
such  amounts  for  deputies  and  assistants 
in  his  office  as  the  county  court  may 
deem  necessary,  shall  be  paid  into  the 
county  treasury. ' 
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"Under  these  provisions,  is  a re- 
corder entitled,  as  a matter  of  right, 
to  retain  out  of  the  fees  of  hie  of- 
fice an  amount  sufficient  to  pay 
reasonable  compensation  to  necessary 
assistants,  or  is  the  allowance  left 
entirely  to  the  discretion  of  the 
county  court? 

"The  constitution  is  positive  in  its 
terms,  and  contains  no  words  from 
which  a discretionary  power  can  be  im- 
plied, The  statute  can  not  be  given  . 
such  construction  as  will  cause  a con- 
flict with  the  constitution.  The 
statute  existing  when  the  constitution 
was  adopted  would  be  repealed  by  such 
a construction.  To  give  the  statute 
effect,  than  the  word  ’may’  can  not  be 
given  a meaning  which  could  deprive 
the  recorder  of  his  right  to  an  al- 
lowance for  assistants  if  they  were 
necessary  to  secure  the  proper  and 
expeditious  performance  of  the  duties 
of  the  office.  It  is  also  a well 
recognized  rule  of  construction  that 
the  word  'may*  should  be  interpreted 
to  mean  ’shall’  when  referring  to  a 
’power  given  to  public  officers,  and 
(which)  concerns  the  public  interest 
and  the  rights  of  third  persons*  who 
have  a claim  de  Jure  that  the  power 
shall  be  exercised  in  this  manner,' 

Such  an  interpretation  is  demanded 
’for  the  sake  of  Justice  and  the  pub- 
lic good,*  Steines  v.  Franklin  Co,* 

48  Mo,  178*  quoting  from  Newburgh  Turn- 
pike Co,  v.  Miller,  5 Johns,  Chy,  115, 

"There  can  be  no  doubt  that  the  public 
Interest  demands  that  the  work  required 
of  a recorder  should  be  done  promptly, 
carefully,  and  well,  A public  officer 
Is,  by  right,  entitled  to  compensation 
for  the  labor  performed,  and  It  should 
also  be  measured  to  some  extent  by  the 
responsibilities  assumed,  Ihe  statute 
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regulates  the  amount  of  the  fees  the 
recorder  Is  entitled  to  collect,  and 
the  presumption  Is  that  he  fairly 
earns  what  he  is  allowed  to  charge. 

Four  thousand  dollars  was  fired  as 
the  amount  the  recorder  was  capable 
of  earning  at  the  established  charges j 
and,  when  the  fees  for  work  required  to 
be  done  exceed  that  sum,  it  is  a fair 
presumption  that  assistance  would  be 
necessary.  If  necessary,  the  consti- 
tution and  statute  clearly  Intend  that 
assistants  should  be  employed  and  paid. 

"In  construing  a statute  which  provided 
that  when  a county  officer  receiving  a 
salary  is  compelled,  by  pressure  of 
business  to  employ  a deputy,  ’the  county 
court  may  make  a reasonable  allowance 
to  the  deputy,*  the  court  held  that  the 
county  must  pay  a reasonable  compensa- 
tion for  the  necessary  service  rendered, 
and  that  payment  was  not  discretionary 
with  the  county  court.  Hradley  v. 

Jefferson  Co.,  4 G.  Greene,  500.  See, 
also,  Washington  Co.  v.  Jones,  45  Iowa 
261." 

This  case  would  seem  to  sottle  the  point  that  the 
county  court  must  allow  deputy  hire  to  the  recorder  when 
the  press  of  business  of  the  office  is  such  that  help  is 
needed.  It  also  Impliedly  holds  that  the  county  co\irt,  In 
fixing  the  deputy  hire  that  they  *deem  necessary*,  may 
only  do  so  In  a reasonable  amount. 

The  county  court,  under  the  above  statutes, 
does  not  fix  the  salary  of  the  deputy  recorder,  but  only 
fixes  the  amount  allowed  to  be  retained  by  the  recorder 
out  of  excess  recording  fees  in  order  to  compensate  him 
for  the  salary  he  paid  to  his  deputy.  This  amount  could 
not  be  In  excess  of  that  actually  paid  the  deputy.  (Sec- 
tion 15,  Article  IX,  Missouri  Constitution) • 
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CONCLUSION 


Therefore,  it  Is  our  opinion  that  the  county 
court  does  not  determine  the  salary  to  he  paid  a deputy 
recorder,  hut  only  fixes  the  amount  the  recorder  may  re- 
tain to  compensate  him  for  the  salary  he  (the  recorder) 
paid  his  deputy.  The  determination  of  this  amount  Is  In 
the  discretion  of  the  county  court,  subject  only  to  the 
limitation  that  it  be  reasonable. 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED  By* 


W.  J.  BURKE 

(Acting)  Attorney  General 


LLBtVAC 


BUILDING  PERMIT  S:  Assessor  may  not  revoke  a building 

permit  issued  under  and  by  virtue  of 
Article  2,  Chapter  112  R.  S.  Mo*  1929 


March  16,  1939* 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St*  Louie  County 
Clayton,  Missouri 


Dear  Mr*  Wallach: 


I desire  to  acknowledge  your  request  for  an  opinion 
on  March  8,  1939,  which  Is  as  follows: 


"We  would  greatly  appreciate  It  If  you 
would  be  kind  enough  to  have  your  of- 
fice furnish  us  an  opinion  on  the  fol- 
lowing matter: 

Can  the  Assessor  of  the  County  whose 
duty  It  Is  to  issue  building  permits, 
revoke  the  permit  for  any  reason  after 
it  has  been  issued? 

If  the  Assessor  should  for  any  cause 
revoke  the  permit,  would  he  be  liable 
on  his  bond? 

"This  Information  Is  requested  because 
some  taxpayers  of  St*  Louis  County 
have  requested  that  the  building  per- 
mit for  the  erection  of  the  Lucas  & 
Hunt  Tenement  Project  be  revoked  on 
the  theory  that  the  building  does  not 
conform  with  State  laws* 

"Thanking  you,  we  are" 


Article  2,  Chapter  112  R*  S*  Mo*  1929  and  Section 
13749  thereof.  Is  as  follows: 


\ 
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"In  every  county  In  this  state  that 
now  has  or  may  hereafter  have  an 
assessed  valuation  of  all  taxable 
property  therein  of  thirty-five 
million  dollars,  or  more,  and  adjoin- 
ing cities  which  now  have  or  may 
hereafter  have  a population  of  three 
hundred  thousand  inhabitants,  or 
more,  the  county  court  shall,  by  an 
order  of1  record,  have  power  to  prefer 
the  Issuance  of  building  permTts  "by 
the  assessor  oT  such  county,  to  the 
owner  or  duly  authorised  agent  of 
any  building  or  buildings  of  whatso- 
ever kind,  to  be  erected,  constructed, 
enlarged,  altered,  or  repaired  within 
such  county,  and  no  work  (except 
minor  repairs)  shall  be  done  upon 
any  structure,  building  or  buildings, 
of  whatsoever  kind,  by  any  person, 
corporation,  association,  or  copart- 
nership of  persons,  without  a per- 
mit first  obtained  from  the  assessor 
of  such  county."  (Underscoring  ours) 


Section  13760  is,  in  part, as  follows i 


"Whenever  any  person,  corporation, 
association,  or  copartnership  of 
persona,  after  the  county  court  has 
giade  the  order  specified  in  the 
foregoing  section,  shall  erect,  con- 
struct, enlarge , alter  or  repair 
any  building  or  buildings,  before 
proceeding  therewith,  the  owner, 
or  authorised  agent  thereof,  shall 
make 


Of  8UC 

obtain 


application  to  the  assessor 
ch  county,  at  his  office,  and 
n from  him  a permit  for  that 


purpose j * * * 
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Section  13751  is,  in  part,  as  follows i 


"Applications  for  permits  shall  be 
made  in  writing  by  the  owner  or  duly 
authorised  agent,  upon  forms  or  blanks 
to  be  furnished  by  the  assessor,  at 
the  expense  of  the  county,  and  shall 
clearly  and  fully  state  the  contem- 
plated work  to  be  donej  « « e the 
owner  thereof,  or  duly  authorised 
agent,  shall  be  required  to  furnish 
the  asse8aor,*Tf~crenaiided  by  ~lilm, 
for  his  examination  Mid  Inspection, 
the  plans  and  specifications  and 
general  drawings  of  such  building 
or  buildings,  and  the  assessor  shall 
have  the  power  to  require  the  produc- 
tion of  evidence  in  support  thereof; 
which  said  application  shall  remain 
on  file  in  the  assessor's  office, 
and  shall  be  used  and  referred  to 
by  the  assessor  in  arriving  at  the 
true  value  to  be  assessed  on  the 
real  estate,  upon  which  such  build- 
ing or  ouildings  are  to  be  erected, 
constructed,  enlarged,  altered  or 
repaired." 


Section  13755  K.  S.  Ho.  1929,  is  as  follows i 


"It  shall  be  the  duty  of  the  assessor, 
after  the  applicant  has  furnished  the 
assessor  all  the  necessary  information 
required  hereunder,  to  issue  a permit 
to  the  applicant,  and  file  the  applica- 
tion, required  to  be  made,  in  his 
office,  and  use  and  refer  to  the  same 
in  making  his  assessment,  as  provided 
in  seotlon  13751." 
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Under  the  provisions  of  Section  13765,  supra,  the 
assessor  has  the  duty,  after  the  applicant  has  furnished 
the  assessor  all  the  necessary  Information  required  there- 
under* to  Issue  a permit  tb  the  applicant,  but  we  are  unable 
to  fin!  any  provision  In  said  Article  2,  supra,  giving 
to  such  assessor  an  express  or  Implied  power  to  revoke 
such  permit. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
an  assessor  may  not  revoke  a building  permit  Issued  under 
and  by  virtue  of  Article  2,  Chapter  112  R.  S,  Mo,  1929, 


Respectfully  submitted. 


S,  V,  HEDLINO 

Assistant  Attorney  General 


APPROVED* 


7.  e.  tAYO 

(Acting)  Attorney-General 


SVMsLB 


UNEMPLOYMENT  COMPENSATION  Depositories  and  securities. 

FUND  AND  ADMINISTRATION 

FUND: 


August  28,  1939 


Honorable  Harry  G.  Waltner,  Jr. 

Chief  Counsel 

Unemployment  Compensation  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  August  15,  1939,  which  reads 
as  follows: 

MWe  have  been  requested  by  the  Social 
Security  Board  to  obtain  the  opinion  of 
the  attorney  General  as  to  the  securing 
of  funds  administered  by  this  Commission 
by  the  deposit  of  collateral,  and  as  to 
whether  or  not  this  practice  is  in  accord- 
ance with  the  State  Law.  I am  therefore 
requesting  your  opinion  on  this  subject  and 
so  that  you  may  be  more  f miliar  with  the 
manner  in  which  this  is  handled  I outline 
to  you  the  following  facts: 

"The  Commission  by  appropriate  action  selects 
one  or  more  banka  as  the  depository  for  the 
funds  in  the  clearing  account  and  the  benefit 
payment  account  of  the  Unemployment  Compensa- 
tion Fund.  In  making  this  selection,  the 
Commission  only  considers  those  banks  which 
have  theretofore  been  determined  by  the  State 
Treasurer  to  be  state  depositories  by  virtue 
of  the  awarding  to  them  of  a contract  for  the 
deposit  of  state  funds.  Upon  such  selection 
being  made,  a depository  agreement  is  entered 
into  between  such  bank  and  the  Commission, 
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which  contract  is  in  substantially  the  same 
form  as  the  contract  entered  into  between 
the  State  Treasurer  and  the  Depository  in 
respect  to  general  funds  of  the  State.  The 
depository  then  deposits  bonds  in  an  amount 
required  by  the  Commission  to  secure  the 
deposit  of  funds,  or  more  properly  speaking, 
the  payment  of  warrants  issued  by  the  Com- 
mission against  such  deposits.  The  amount 
established  by  the  Commission  and  the  type 
of  securities  required  are  as  set  out  in 
Section  11469,  R.  S.  Missouri  1929,  as  re- 
vised in  1937  and  found  at  page  521,  Laws 
of  Missouri  1937.  Any  withdrawal  of  seourity 
or  exchange  of  security  is  made  only  upon  the 
written  approval  of  the  Commission.  Because 
the  Commission  has  no  facilities  to  properly 
safeguard  the  bonds  which  are  deposited  to 
secure  the  funds  and  also  as  a matter  of  con- 
venience to  the  depositories  involved,  the 
Commission  has  designated  Robert  W.  /inn, 

State  Treasurer,  as  escrow  agent  in  respect 
to  the  securities  deposited  by  one  of  the 
banks,  and  the  Federal  Reserve  Bank  of  St. 

Louis  as  escrow  agent  for  the  deposit  of  the 
securities  made  by  the  other  depository. 

"In  respect  to  the  Unemployment  Compensation 
Administration  Fund,  the  procedure  is  different. 
When  grants  for  the  payment  of  the  cost  of  ad- 
ministering the  Unemployment  Compensation  Law 
are  made  by  the  Social  Security  Board,  such 
funds  are  immediately  transmitted  to  the  State 
Treasurer.  The  State  Treasurer  then  handles 
such  funds  as  other  state  funds,  securing  suoh 
deposits  generally  by  the  collateral  supplied 
by  the  bank  covering  all  state  funds  which  the 
bank  or  banks  may  have.  The  general  depository 
contracts  entered  into  by  the  Treasurer  with 
the  depositories  cover  these  funds  as  well  as 
other  state  funds  and  the  collateral  securing 
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this  special  fund  is  treated  in  exactly 
the  same  manner  as  the  collateral  securing 
all  state  funds.  It  is  my  understanding 
that  no  separate  collateral  account  is 
maintained  by  the  state  treasurer  in  re- 
spect to  this  particular  fund.  The  requir- 
ing of  collateral,  the  authorization  of  ex- 
change of  collateral  is  handled  by  the 
Governor,  the  Attorney  General  and  the  State 
Treasurer  in  the  same  manner  as  is  handled 
for  all  other  state  funds,  such  collateral 
in  fact  being  in  most  cases  covering  other 
state  funds  as  well  as  the  Unemployment  Com- 
pensation Administration  Fund.” 

The  above  discloses  the  present  procedure  by  which 
the  Unemployment  Compensation  Commission  deposits  various 
funds,  and  also  shows  the  requirements  by  the  Commission  of 
the  depositories  as  to  seourity  for  said  funds. 

We  shall  first  consider  the  handling  of  the  Unemploy- 
ment Compensation  Fund. 

Section  12,  page  595,  Laws  of  1937,  of  the  Unemploy- 
ment Compensation  Act,  as  amended  by  the  60th  General  Assembly 
in  Senate  Bill  No.  346,  requires  the  moneys  received  under 
this  fund  and  known  as  a clearing  account  and  a benefit  account, 
which  is  all  of  the  above  Unemployment  Compensation  Fund,  as 
we  read  the  Act,  with  the  exception  of  the  Unemployment  Trust 
Fund  account,  which  this  3ectlon  12  has  provided  is  to  be 
deposited  with  the  Secretary  of  the  Treasury  of  the  United 
States  of  America,  shall  be  deposited  in  any  public  depository 
in  which  general  funds  of  the  state  may  be  deposited.  This 
provision,  in  part,  reads  as  follows: 

"Sxcept  as  herein  otherwise  provided, 
moneys  in  the  clearing  and  benefit  ac- 
counts may  be  deposited  by  the  treasurer, 
under  the  discretion  of  the  commission, 
in  any  >ank  or  public  depository  in  which 
general  funds  of  the  state  may  be  deposited, 
but  no  public  deposit  insurance  charge  or 
premium  shall  be  paid  out  of  the  fund." 
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Unquestionably,  from  a reading  of  Section  12,  supra, 
it  was  the  Intention  of  the  Legislature  that  this  fund  should 
be  placed  in  a depository  which  may  be  used  by  the  state  for 
the  deposit  of  general  revenue  funds. 

Therefore,  it  becomes  the  duty  of  the  Commission, 
under  this  provision,  to  seleot  for  this  particular  fund 
one  or  more  depositories  '.hat  have  been  selected  and  are  be- 
ing used  by  the  state  for  the  deposit  of  general  revenue  funds 
and  no  other. 

After  the  selection  of  a depository  by  the  Commission, 
the  actual  deposit  therein  must  be  secured  by  collateral. 

This  is  specifically  required  by  Seotion  12  (b)  of  Senate  Bill 
No.  346  as  passed  by  the  60th  General  assembly,  which  became 
effective  July  1,  1939.  The  pertinent  portion  of  Section 
12  (b)  reads  as  follows! 

" * * * All  moneys  payable  to  the  fund, 
upon  reoeipt  thereof  by  the  commission, 
shall  be  forwarded  to  the  treasurer  who 
shall  immediately  deposit  them  in  the 
clearing  account.  * * * The  benefit  ac- 
count shall  consist  of  all  moneys 
requisitioned  from  the  Missouri  account 
in  the  federal  unemployment  trust  fund. 

Except  as  herein  otherwise  provided, 
moneys  in  the  clearing  and  benefit  ac- 
counts may  be  deposited  by  the  treasurer, 
under  the  discretion  of  the  commission, 
in  any  bank  or  public  depository  in  which 
general  funds  of  the  state  may  be  deposited, 
but  no  publio  deposit  insurance  charge  or 
premium  shall  be  paid  out  of  the  funds. 

All  funds  required  by  this  Act  to  be  de- 
posited in  any  state  depository  shall  be 
secured  by  said  depository  to  the  same  ex- 
tent and  in  the  same  manner  as  is  or  may 
hereafter  be  required  by  Section  11469, 

R.  3.  Ni^souri  1929,  and  all  the  amendments 
thereto;  Provided,  that  the  Com'  ission 
shall  do  those  acts  directed  to  be  done  by 
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the  Governor,  Attorney  General  and  State 
Treasurer,  or  any  of  them,  under  said 
seotion,  which  are  not  inconsistent  with 
the  other  provisions  of  this  Act.  * * *" 

Section  12  (b) , supra,  specifically  refers  to  Section 
11469,  R.  S.  ho.  1929,  and  directs  that  all  funds  deposited 
shall  be  secured  to  the  same  extent  and  in  the  same  manner 
as  required  by  Section  11469,  R.  S.  ko.  1929,  and  all  amend- 
ments thereto. 

Section  11469,  R.  S.  Vo,  1929,  was  amended,  page  521, 
Laws  of  1937,  and  now  reads  as  follows: 

"For  the  security  of  the  funds  deposited 
by  the  Treasurer  under  the  provisions  of 
Articles  1 and  2 of  this  Chapter,  the 
Governor,  the  Attorney  General  and  the 
Treasurer  shall  require  of  said  selected 
and  approved  banks  or  banking  Institutions 
as  security  for  the  safe-keeping  and  pay- 
ment of  said  deposits,  (1)  bonds  or  other 
obligations  of  the  United  States,  or  (2) 
bonds  or  other  obligations  of  the  State  of 
Missouri,  or  (3)  bonds  of  any  city  in  this 
state  having  a population  of  not  less  than 
two  thousand,  or  (4)  the  bonds  of  any  county 
in  this  state,  or  (5)  the  approved  regis- 
tered bonds  of  any  school  district  situated 
in  any  city,  town  or  village  in  this  state, 
or  (6)  the  approved  registered  bonds  of  any 
special  road  district  in  this  state,  or  (7) 
the  state  bonds  of  any  state,  or  (8)  the 
bonds  of  any  Federal  Land  Bank,  or  (9)  the 
bonds  of  any  Federal  Intermediate  Credit 
Bank,  or  (10)  the  bonds  of  the  Federal  Farm 
Mortgage  Corporations,  or  (11)  the  bonds  of 
the  Home  Owners  Loan  Corporation,  or  (12) 
the  bonds  or  other  obligations  of  the  Re- 
construction Finance  Corporation,  or  (13) 
the  bonds  of  the  Federal  Home  Loan  Banks, 
or  (14)  securities  Issued  under  the  provisions 
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of  the  Tennessee  Valley  Authority  Act  and 
guaranteed  by  the  government  of  the  United 
States,  or  (15)  securities  issued  under  the 
provisions  of  the  Federal  Housing  Act  and 
guaranteed  by  the  government  of  the  United 
States,  or  (16)  any  bonds  or  other  obliga- 
tions guaranteed  as  to  payment  of  principal 
and  interest  by  the  government  of  the 
United  States  to  an  amount  at  least  equal 
in  value  to  one  hundred  per  centum  of  the 
amount  of  the  deposits  with  said  banks  or 
banking  Institutions,  less  $5000.00  where 
the  depository  is  insured  by  the  Federal 
Deposit  Insurance  Corporation;  which  bonds 
shall  be  delivered  to  the  State  Treasurer  and 
receipted  for  by  him  and  retained  by  him  in 
the  vaults  of  the  State  Treasury  of  this  state 
or  in  the  vaults  of  such  banks  or  trust  com- 
panies or  other  safe  depository  as  the  Governor, 
Attorney  General  and  Treasurer  may  agree  upon; 
and  if  in  any  case,  or  at  any  time,  such  bonds 
are  not  satisfactory  seourity  to  the  Governor 
and  attorney  General,  for  deposits  made  under 
Articles  1 end  2 of  this  Chapter,  they  may  re- 
quire such  additional  security  to  be  given  as 
shall  be  satisfactory  to  them,  which  said  bonds, 
or  any  part  thereof,  may  from  time  to  time  be 
withdrawn  on  the  written  oonsent  of  the  Governor 
Attorney  General  and  Treasurer;  and  the  Governor 
Attorney  General  and  State  Treasurer  shall,  from 
time  to  time,  inspect  such  bonds  and  see  that 
the  same  are  actually  kept  in  the  vaults  of  the 
State  Treasury,  or  in  the  vaults  of  suoh  banks 
or  bank,  trust  company  or  trust  companies,  other 
than  the  bank  or  banks,  trust  company  or  trust 
companies,  selected  as  the  state  depositories, 
as  the  Governor,  Attorney  General  and  State 
Treasurer  may  have  duly  agreed  upon;  provided, 
that  a sufficient  amount  of  said  bonds  to  se- 
cure said  deposits  shall  always  be  kept  in  the 
Treasury  or  in  such  selected  depository,  and  in 
the  event  that  such  bank  or  banks  or  banking 
institutions  of  deposit  shall  fail  to  pay  suoh 
deposits,  or  any  part  thereof,  on  the  check  or 
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checks  of  the  State  Treasurer,  then  it 
shall  be  the  duty  of  the  State  Treasurer 
to  forthwith  convert  such  bonds  into  money 
and  disburse  the  same  according  to  law,  up- 
on the  warrants  drawn  by  the  State  Auditor 
upon  the  funds  for  which  said  bonds  are 
security.  Any  banking  institution  making 
deposits  of  bonds  with  the  State  Treasurer 
under  the  provisions  of  Articles  1 and  2 
of  this  Chapter  may  cause  such  bonds  to  be 
endorsed  or  stamped,  as  they  may  deem 
proper,  so  as  to  show  that  they  are  deposited 
as  collateral,  and  are  not  transferable  ex- 
cept upon  the  conditions  of  articles  1 and 
2 of  this  Chapter.  The  Treasurer  shall  have 
authority  to  employ  an  additional  clerk  to 
assist  in  carrying  out  the  provisions  of 
this  section  at  a salary  not  to  exceed  One 
Hundred  Fifty  ($150.00)  Dollars  per  month." 

Therefore,  in  view  of  Section  12  of  the  Unemployment 
Compensation  Act,  as  amended  by  the  60th  General  Assembly, 
this  fund  must  be  secured  in  the  same  manner  as  is  required 
of  state  funds  under  Section  11469,  supra.  The  Commission, 
under  Section  12,  supra,  is  required  to  do  those  acts 
directed  to  be  done  by  the  Governor,  Attorney  General  and 
State  Treasurer  under  Section  11469,  supra,  which  are  not 
inconsistent  with  the  other  provisions  of  the  Unemployment 
Compensation  Act.  To  comply  with  Section  11469,  supra,  the 
Commission  should  require  the  depository  selected  to  give 
security  in  an  amount  equal  in  value  to  one  hundred  per  centum 
of  the  amount  of  the  deposit  with  the  depository,  les3  the 
sum  of  $5,000.00  when  guaranteed  by  the  Federal  Deposit  In- 
surance Corporation.  This  security  must  consist  of  bonds  as 
provided  in  Section  11469,  supra.  Such  security  given  shall 
be  retained  by  the  Commission  in  the  vaults  of  the  State 
Treasury,  or  in  the  vaults  of  such  bank  or  trust  company,  or 
other  safe  depository,  as  the  Commission  may  agree  upon,  When 
necessary,  the  Commission  shall  require  additional  security. 

We  shall  next  consider  the  proper  manner  of  handling 
the  Unemployment  Compensation  Administration  Fund. 
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Section  13  (a)  of  the  Unemployment  Compensation  Aot 
(Laws  of  1937,  page  597),  in  part,  reads  as  follows: 

" * * * The  fund  shall  consist  of  all 
moneys  appropriated  by  this  state,  and 
all  moneys  received  from  the  United 
States  of  xtinerioa,  or  any  agency  thereof, 
including  the  Social  Security  Board  and 
the  United  States  Employment  Service,  or 
from  any  other  source,  for  such  purpose. 

All  moneys  in  this  fund  shall  be  deposited, 
administered  and  disbursed,  in  the  same 
manner  and  under  the  same  conditions  and 
requirements  as  is  provided  by  law,  for 
other  special  funds  in  the  state  treesury. 

* * * it 

• 

Under  the  foregoing  provision,  this  fund  shall  be 
treated  as  other  state  funds.  The  btate  Treasurer  shall  se- 
cure such  fund,  as  other  state  funds,  when  deposited.  This 
should  be  done,  as  we  have  already  shown,  by  requiring  the 
security  of  the  character  and  in  the  amount  as  provided  in 
Section  11409,  supra. 


Respectfully  submitted 


AUBREY  &•  EL Jft' KTT , Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  T.  TAYLOR 

(Acting)  Attorney  General 
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CONSTABLES:  Deputy  constables  In  St.  Louis  County  must  be 
approved  by  a majority  of  the  Circuit  Judges 
and  are  not  entitled  to  fees  but  are  paid  a 
salary. 


November  9,  1939 


Hon.  Stanley  Aallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion,  un- 
der date  of  November  3,  1339,  which  reads  in  part  as  follows: 


"This  office  desires  an  opinion  as  to  the  constitution- 
ality, and  effect,  of  an  act  passed  at  the  last  Session 
of  the  General  Assembly,  relating  to  salaries  and  fees 
of  Constables  and  their  deputies  in  counties  of  not 
less  than  200,000,  and  not  more  than  400,000  inhabi- 
tants, found  on  pafce  683  of  the  Laws  of  Missouri, 

1939. 

"Since  the  enactment  of  this  law,  several  questions 
have  arisen  which  require  an  interpretation  of  the 
Act  and  it's  relation  to  other  statutes.  * * ” 


1 

Your  first  inquiry  reads  as  follows: 

"Is  the  law  relative  to  the  appointment  of  deputy 
constables  constitutional? 


The  title  to  the  Act  repealing  and  re-enacting  Section 
11777  R.  S.  *o.,  1929,  appearing  in  Session  Laws  of  1939, 
page  683,  reads  as  follows: 


"AN  ACT  to  repeal  Section  11777,  Revised  Statutes 
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of  Missouri,  1929,  relating  to  the  fees  of  con- 
stables and  to  re-enact  a new  section  in  lieu  thereof 
relating  to  the  same  subject  matter  and  providing 
for  the  collection  of  fees  by  constables  and  the  dis- 
position thereof,  the  payment  of  salaries  to  con- 
stables and  their  deputies  in  counties  which  now 
have  or  which  may  hereafter  have  not  less  than 
200,000  and  not  more  than  400,000  Inhabitants; 
declaring  this  to  be  a Revision  Bill  with  an  emer- 
gency clause • " 


* 

After  reading  the  title  of  the  Act,  it  appears  the  in- 
tention and  purpose  of  the  legislature  was  to  place  con- 
stables and  deputy  constables  of  counties  containing  not 
leas  than  200,000  and  not  more  than  400,000  inhabitants 
on  a salary  basis  and  that  all  fees  should  be  paid  into  the 
county  treasurer.  Even  if  the  classification  by  population 
only  applies  to  St*  Loujla  bounty  alone  it  has  been  held  that 
it  is  not  special  or  class  legislation.  Thomas  v.  Buchanan 
County,  51  S*  '*•  2d  95,,  330  Mo*  527*  In  chat  case  at  par- 
agraph 9,  the  court  said: 


"The  next  point  made  by  certain  of  the  respondents 
is  that  the  law  ie  local  and  special  in  violation 
of  subdivisions  2,  15,  and  32  of  section  53,  article 
4,  of  the  Constitution,  in  that  it  singles  out 
Buchanan  county  and  attempts  to  regulate  its  affairs, 
creates  a special  board  of  estimate,  and  makes  the 
county  court  a purchasing  agent*  It  is  true  the 
only  county  in  the  state  which,  at  this  time,  has  a 
population  between  95,000  and  150,000,  is  Buchanan 
county*  But  thla  does  not  make  the  law  local,  be- 
cause the  act  applies  as  well  to  all  countiee  which 
may  hereafter  have  that  population*  In  othar  words, 
the  class  la  fixed,  but  the  counties  that  fall  with- 
in it  may  change  aa  their  population  fluctuates* 

That  such  legislation  is  not  local  is  established  by 
numerous  decisions  of  this  court:  Davis  v*  Jasper 
County,  313  Mo.  243,  253,  300  S*  W.  493,  495;  State 
ex  rel*  Moseley  v*  Lee,  319  Mo*  976,  993,  5 S*  ft* 

(2t)  33,  90." 


Since  the  purpose  was  to  place  the  constable  and  his 
deputies'  on  a salary  basis  the  Act  contained  the  power  of 
appointment  of  the  deputies  under  the  approval  as  to  numbers 
and  salary  by  a majority  of  the  judges  of  the  Circuit  Court 
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of  that  county.  All  of  the  procedure  set  out  In  Section  11777 
as  re-enacted  was  a part  of  the  plan  to  place  the  constable 
and  his  deputies  on  a salary  basis.  It  Is  true  the  title  to 
the  Act  does  not  mention  the  appointment  and  approval  of  the 
deputies,  yet  It  is  a part  of  the  purpose  of  the  act  and  is 
germane  to  the  subject  matter  contained  in  the  Act. 

In  the  case  of  State  v.  Terte,  23  S.  W*  (2d)  120,  par. 

1,  324  Mo.  402,  the  court  said* 


"On  the  other  hand,  we  resolve  the  doubt,  if  any, 
in  favor  of  validity,  if  the  challenged  legislation 
is  germane  and  relates  either  directly  or  indirectly 
to  the  main  subject.  State  v.  Miller,  45  Mo.  496; 
State  ex  rel.  v.  Mead,  71  Mo.  266;  De  Both  v.  Coal 
& Mining  Co.,  141  Mo.  497,  loc.  clt.  503,  42  S.  ft. 
1031}  St.  Louis  v.  Tiefel,  42  Mo.  578;  State  ex 
rel.  v.  Slover,  134  Mo.  10,  31  S.  W.  1054,  34  S.  W. 
1102}  State  ex  inf.  v.  firemen's  Fund  Ins.  Co., 

152  Mo.  1,  loc.  clt.  45,  52  S.  W.  595,  45  L.  R.  A. 

363}  State  v.  Doerring,  194  Mo.  398,  loc.  cit. 

347,  92  S.  W.  489}  O'Connor  v.  Transit  Co.,  198  Mo. 
622,  loc.  clt.  633,  97  S.  W.  150,  115  Am.  St.  Rep. 

495,  8 Ann.  Cas.  703}  State  v.  Smith,  233  Mo.  242, 
loc.  clt.  255,  135  S.  W.  465,  33  L.  R.  A.  (If.  S. ) 

179}  State  v.  Brodnax  et  al.,  223  Mo.  25,  loc.  cit. 
53,  128  S.  W.^177,  137  Am.  St.  Rep.  613;  State  v. 
Peyton,  234  Mo.  517,  loc*  cit.  524,  137  S.  ft.  979, 

Ann.  Cas.  1912D,  154}  St.  Louis  v.  Liesing,  190 
Mo.  464,  loc.  clt.  489,  89  S.  ft.  611,  1 L.  R.  A. 

(N.  S.)  918,  109  Am.  St.  Rep.  774,  4 Ann.  Cas.  112; 
Cunningham  v.  Railroad  (Mo.  Sup.)  215  S.  W.  5,  loc. 
clt.  9}  Nalley  v.  Ins.  Co.,  250  Mo.  452,  loc.  clt. 
467,  157  S.  W.  769,  Ann.  Cas.  1915A,  283. 

"In  Firing  v.  Hoblitzelle,  85  Mo.  64,  we  said:  'Where 
all  the  provisions  of  a statute  fairly  relate  to 
the  same  subject,  have  a natural  connection  with  it, 
are  the  Incidents  or  means  of  accomplishing  it,  then 
the  subject  is  single,  and  if  it  is  sufficiently  ex- 
pressed in  the  title  the  statute  is  valid.*  In 
State  ex  rel.  v.  Miller,  100  Mo.  loc.  cit.  445,  13 
S.  ft.  677,  678,  Black,  J.,  said*  'In  adopting  a 
title,  the  Legislature  may  select  its  own  language, 
and  may  use  few  or  many  words.  It  Is  sufficient  that 
title  fairly  embraces  the  subject-matter  covered 
-'•t;  mere  matters  of  detail  need  not  be  stated 
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Also,  in  the  case  of  Massey-Harris  harvester  Co*  v. 
Federal  Reserve  Bank,  104  S*  ft*  (2d)  585,  par.  6-8,  340 
Mo*  1153,  111  A*  L*  R.  133,  the  court  said: 


"Plaintiff  says  that  ’the  subject  of  the  legis- 
lation is  "Promissory  notes  and  checks"  and  not 
"banks  and  banking"';  and  that  'there  is  nothing 
in  the  title  to  indicate  the  liability  of  banks 
is  to  be  regulated,  or  that  banks  are  to  be  author- 
ised to  accept  anything  but  money  in  payment  of 
such  instruments,  or  that  they  might  send  such 
Instruments  direct  to  the  debtor  for  collection'; 
but  that  this  act  'after  providing  that  the  instru- 
ments described  in  the  title  may  be  sent  for  col- 
lection direct  to  banks  on  which  they  are  drawn 
or  at  which  they  are  payable,  then  proceeds  to  add 
another  subject,  namely,  the  liability  of  the  for- 
warding bank*'  This  is  to  narrow  a construction 
of  the  title*  The  reasonable  construction  of  the 
subject  stated  in  the  title  is:  'Collection  by 
banks  or  trust  companies  of  checks,  notes  or  other 
negotiable  Instruments  drawn  upon  other  banks  lo- 
cated at  a different  place ' ; and  the  purpose  1s 
clearly  stated  to  authorize  banks  or  trust  com- 
panies to  make  collection  of  such  instruments 
from  banks  upon  which  they  are  drawn  by  forwarding 
them  dlreot  to  such  banks*  Sihile  the  word  'col- 
lection' is  not  used  in  the  title,  certainly  the 
only  reasonable  construction  is  that  it  means 
'forwarding'  for  collection,  because  that  is  the 
usual  and  commonly  known  purpose  for  which  banks 
are  'forwarding'  such  Instruments  to  other  banks* 
The  legal  effect  of  the  method  authorized  is  so 
closely  related  to  prescribing  the  method  as  to 
be  practically  part  of  it*  Our  rule  of  construc- 
tion of  this  section  of  the  Constitution  is  that 
if  'every  provision  of  the  act  fairly  relates  to, 
and  has  a natural  connection  with,  the  subject 
expressed  in  the  title  * * * it  is  unimportant 
"that  some  provisions  of  the  act  are  not  specifi- 
cally named  in  the  title,  or  that,  oy  refinement 
of  terminology,  the  minutiae  of  the  act  itself  can 
be  separately  catalogued"'  Graves  v*  Purcell,  337 
Mo.  574,  85  S*  W*  (2d)  543,  550.  * * * " 


It  is  very  noticeable  in  the  Act  that  where  the  classlfl- 
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cation  sets  out  the  population  of  not  leas  than  200*000  and 
not  more  than  400,000  inhabitants  It  Is  preceded  by  the 
phrase  "which  now  has  or  may  hereafter  have." 

It  is  not  the  policy  of  this  department  to  pass  upon  the 
constitutionality  of  statutes  enacted  by  the  legislature*  lor 
the  reason  that  that  opinion  solely  rests  with  the  Supreme 
Court  of  the  State  of  Missouri*  but*  in  reading  the  title  to 
this  Act*  and  reviewing  the  authorities  above  set  out*  it 
appears  that  the  title  contains  enough  information  to  allow 
the  legislature  to  set  out  the  method  of  the  appointment  of 
the  deputy  constables*  for  the  reaeon  that  it  pertains  to 
salary*  which  is  the  main  purpose  of  the  Act  itself* 

It  also  appears  that  the  Act  Itself  is  not  class  legls> 
latlon  under  the  authorities  above  set  out*  even  though  it 
does  apply  only  to  St*  Louis  County*  for  the  reason  that  the 
Act  specifically  states  "which  now  has  or  may  hereafter  have*" 


j , 

Your  second  inquiry  reads  as  follows s 


"Can  the  constable  appoint  deputies  other  than 
those  provided  by  re-enacted  Section  11*777* 
page  683*  Laws*  1939? 


Section  11777*  Laws  of  Missouri*  1939*  pa^e  6d3,  is 
practically  the  same  as  Section  11777  h*  S*  Missouri*  1929* 
except  that  it  provides  for  the  payment  of  a salary  of  the 
constable  and  his  deputies  and  not  compensation  by  way  of 
fees*  The  other  additional  part  of  Section  11777*  as  re- 
enacted* provides  as  follows} 


* * * In  lieu  of  all  fees  such  constables  shall 

receive  a salary  not  to  exceed  $2*700*00  per  annum* 
payable  pro  rata  at  the  end  of  each  month  out  of  the 
Treasury  of  said  County  and  sach  Deputy  Constable  as 
shall  be  approved  by  a majority  of  the  Judges  of  the 
circuit  court  shall  be  paid  a salary  not  to  Exoeed 
$126*00  per  month*  the  amount  of  compensation  of  the 
Constables  and  Deputy  Constables  shall  be  fixed  by  a 
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majority  of  the  judges  of  the  circuit  court  within 
the  limits  herein  before  set  forth.  Provided  How- 
ever, No  constable  shall  appoint  any  deputy  con- 
stable as  in  this  act  provided  except  upon  the 
approval  of  the  majority  of  the  Judges  of  the  Cir- 
cuit Court  who  shall  not  approve  the  appointment 
of  more  than  twenty-eight  (28)  deputy  constables, 
and  provided  further  that  a majority  of  the  Judges 
of  the  Circuit  Court  shall  approve  at  least  two 
(2)  deputies  for  each  constable j and  provided 
further  that  for  extraordinary  emergencies  the 
Circuit  Court  may  approve,  subject  to  the  pro- 
visions of  this  act  the  temporary  appointments 
of  such  additional  deputy  constables  as  may  be 
deemed  necessary  in  the  Judgment  of  the  majority 
of  the  court  to  meet  said  emergencies* " 

J 

It  will  be  noticed  that  Section  11777,  as  set  out  in 
1939  Session  Liws,  refers  to  the  phrase  "in  this  act  pro- 
vided", meaning  the  act  that  places  a constable  or  deputy 
constable  on  a salary  basis*  This  Act  is  the  re-enactment 
of  Section  11777  as  contained  in  Article  2,  Chapter  84,  of 
the  Revised  Statutes  of  Missouri,  1929*  This  Act  applies 
to  only  counties  as  "in  this  act  provided"  which  means  in 
counties  of  not  less  than  200,000  nor  more  than  400,000* 

It  will  also  be  noticed  that  immediately  after  setting  out 
the  classification  of  not  less  than  200,000  and  not  more 
than  400,000*  The  aot  proceeds  to  read  as  follows: 


m 

* * ■»  the  Constables  in  such  counties  shall 

collect  the  fees  authorised  by  law  for  their 
services,  and  shall  at  the  end  of  each  month  file 
with  the  county  clerk  a report  of  all  fees  which 
they  collected  during  said  month,  stating  on  what 
acoount  or  in  what  case  such  fees  were  charged  and 
collected,  together  with  the  names  of  the  persons 
paying  or  who  are  liable  for  same,  which  said  re- 
port shall  be  verified  by  the  affidavit  of  said 
constable*  It  shall  be  the  duty  of  the  constable 
upon  the  filing  of  the  said  report  to  forthwith 
pay  over  to  the  County  Treasurer  of  such  county 
all  moneys  collected  by  said  constable  or  his 
deputies*  » »"  * 


The  above  language  of  Section  11777  as  re-enacted  is  very 
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plain  and  unambiguous,  and  It  becomes  the  duty  of  the  con- 
stable or  deputy  constables,  and  It  Is  mandatory  that  they 
collect  the  fees  and  make  their  report  to  the  county  clerk 
and  pay  the  same  over  to  the  county  treasurer* 

Section  11754,  appears  in  Article  1,  Chapter  82,  R*  S. 
Missouri,  1929,  and  reada  as  follows: 


"Every  constable  may  appoint  deputies  who  shall- 
possesa  the  aame  qualifications  as  the  constable, 
who  shall  take  the  same  oath  of  office  and  for 
whose  conduct  he  shall  be  answerable,  which  ap- 
pointment and  oath  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  court!  said  deputy 
or  deputies,  so  appointed,  shall  devote  his  time 
to  the  duties  of  such  office,  provided,  no  such 
deputy  or  deputies  shall  be  appointed  who  Is  or 
may  be  directly  or  lndireotly  connected  with  or 
engaged  in  the  mercantile  business,  or  a member 
of  any  firm  engaged  in  such  business,  or  a member 
of  or  connected  with  any  collection  agency,  credit 
house.  Installment  house  or  loan  agency  where 
money  or  moneys  are  sought  to  be  collected  by  suit; 
and  any  service  of  writ,  process  or  execution  in  any 
court  by  such  pretended  deputy  shall  be  void*" 


This  is  the  general  section  referring  to  all  constables, 
and  sets  out  the  manner  of  their  appointment,  and  the  quali- 
fication; but,  under  Section  11777,  as  re-enacted,  an  ex- 
ception Is  made  to  Section  11754,  supra.  In  that  the  county 
of  St*  Louis  coming  within  the  classification  of  not  less 
than  200,000,  and  not  more  than  400,000  Inhabitants,  the 
deputy  constable  may  be  appointed  by  the  constable,  but  the 
appointment  must  be  approved  by  a majority  of  the  Judges  of 
the  Circuit  Court  of  St*  Louis  County. 

Section  11777,  as  re-enacted,  does  not  repeal  the  general 
law  as  to  the  appointment  of  deputies  as  set  out  In  11754, 
supra,  and  It  was  not  the  Intention  to  repeal  that  section  or 
It  would  have  been  mentioned  In  the  repealing  section  of  the 
re-enactment  Act  of  11777* 

In  conclusion,  will  say,  that  it  is  the  opinion  of 
this  department  that  a constable  elected  in  any  townahlp 
In  the  county  of  St*  Louis  can  only  appoint  deputies  in  ac- 
cordance with  Section  11777,  page  683,  Laws  of  Missouri,  1939* 
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III 

Your  third  Inquiry  reads  as  follows: 


"Do  the  constables  of  St.  Louis  County  have  the 
authority  to  appoint  deputies  under  Section 
12,754  R.  S.  1929?" 


In  view  of  our  opinion  in  your  second  question,  it  is 
the  opinion  of  this  department  that  the  constables  of  St. 

Louis  county  do  not  have  authority  to  appoint  deputies  under 
Section  11754  R.  S.  Missouri,  1929. 

It  is  further  the  opinion  of  this  department  that  inas- 
much as  Section  11754,  supra,  is  not  repealed  by  Section 
11777,  as  re-enacted,  but  is  only  repealed  so  far  as  the  re- 
enactment conflicts  with  the  general  law.  The  original  general 
act  11754,  R.  S.  Miasouri,  1929,  still  is  in  effect  as  far  as 
the  qualifications  of  the  deputy  constables  appointed  under 
section  11777  as  re-enacted. 


IV 


Your  fourth  inquiry  reads  as  follows: 


"Does  the  provision  in  re-enacted  Section 
11,777  limit  the  number  of  deputies  to  28  for 
the  Township,  or  for  the  County? 


That  part  of  Section  11777,  as  re-enacted  in  1939,  which 
affects  your  fourth  question  reads  as  follows: 


"Provided  However,  No  constable  shall  appoint  any 
deputy  constable  as~Tn  this  act  provided  except 
upon  the  approval  ofThe  majority  of  the  Judges 
of  the  Circuit  Court  who  shall  not  approve  the 
appointment  of  more  than  twenty-eight  (23)  deputy 
constables,  and  provided  further  that  a majority 
of  the  Judges  of  the  Circuit  Court  shall  approve  at 
least  two  (2)  deputies  for  each  constable;  * » 
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It  will  be  noticed  by  this  part  of  Section  11777,  as  re- 
enacted, that  the  constable  cannot,  under  any  circumstances, 
appoint  any  deputy  constable,  except  upon  the  approval  of  the 
majority  of  the  Judges  of  the  Circuit  Court.  It  says  specifi- 
cally "any  deputy  constable  as  In  this  act  provided.”  The 
wording  of  this  Act  la  plain  and  unambiguous,  in  that  It  Is 
mandatory  for  constables  In  counties  within  this  classification 
to  appoint  deputy  constables  with  the  approval  of  the  Judges 
of  the  Circuit  Court,  as  set  out  In  the  Aet,  and  he  cannot 
appoint  deputies  In  any  other  manner.  All  of  this  coming 
under  the  clause  "as  in  this  act  provided.”  It  will  also 
be  noticed  by  that  part  of  the  Act  hereinabove  set  out,  that 
the  judges  of  the  Circuit  Court  cannot  approve  the  appointment 
of  more  than  twenty-eight  deputy  constables.  The  Judges  of 
the  Circuit  Court  are  bound  by  that  limitation  and  are  not 
specifically  limited  to  any  township,  but  the  limitation  Is 
set  concerning  the  appointment  of  not  more  than  twenty-eight 
deputy  constables.  It  does  not  say  "not  more  than  twenty- 
eight  deputy  constables  In  any  townanip",  and  In  reading  the 
next  following  provision  It  is  mandatory  upon  the  Judges  of 
the  Circuit  Court  to  approve  at  least  two  deputies  for  each 
constable.  By  setting  out  that  the  Circuit  Court  cannot 
approve  more  than  twenty-eight  deputy  constables,  and  there- 
after setting  out  that  It  shall  be  the  duty  of  the  Circuit 
Court  to  approve  at  least  two  deputies  for  each  constable, 
it  clearly  shows  that  the  limitation  of  twenty-eight  deputy 
constables  applies  to  the  whole  county  and  the  mandatory 
amount  of  two  deputy  constables  for  each  constable  applies 
to  each  township.  It  Is  very  noticeable  that  where  the 
Circuit  Court  Is  limited  to  the  approval  of  not  more  than 
twenty-eight  deputy  constables.  It  does  not  say  "for  each 
constable. " 

In  view  of  the  above  sections  specifically  pointed  out 
it  Ik  the  opinion  of  this  department  that  the  re-enactment 
section  11777  limits  the  nunber  of  deputies  to  twenty-eight 
for  the  county,  and  also  compels  the  Circuit  Court  to  approve 
at  least  two  deputies  for  each  -constable. 


V 


Your  fifth  Inquiry  reads  as  follows * 


"Section  3837  provides  that  when  an  officer  Is 
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a witness  in  a trial,  or  before  a ooroner,  or 
grand  jury,  more  than  five  miles  from  his  resi- 
dence, he  may  receive  a fee  as  a witness,  what 
disposition  must  be  made  of  the  witness  fees 
allowed  to  constables  and  their  deputies  in  St. 

Louis  CountyT  Must  those  fees  be  turned  into 
the  treasury  under  Section  11,777,  or  are  wit- 
ness fees  the  personal  property  of  the  constable 
or  his  deputies  as  the  case  may  be?a 

Section  5837,  Session  Laws  of  Missouri,  1939,  page  357, 
partially  reads  as  follows t 

"Provided,  that  the  provisions  of  this  section 
shall  not  apply  to  any  officer  who  is  a witness 
in  any  oase  where  the  residence  of  such  officer 
is  five  miles  from  the  place  where  the  trial  or 
coroner's  inquest  is  held,  or  where  the  grand 
Jury  is  in  session." 

Section  3837,  R.  3.  Missouri  1929,  was  partially  con- 
strued in  the  oase  of  Stato  ex  rel.  v.  Kimmel,  256  Mo.  611, 

1.  c.  627,  where  the  court  said! 

"Section  5388,  Revised  Statutes  1909,  is  repro- 
duced in  part  in  the  return.  That  part  of  it 
not  reproduced  prescribes  that  no  officer, 
appointee  or  employee  holding  a state,  county, 
township  or  municipal  office,  including  police 
officers  and  policemen  elected  or  appointed, 
shall  reoelve  any  fee  or  compensation  as  a wit- 
ness for  testifying  before  a coroner's  inquest, 
grand  Jury  or  in  any  criminal  case.  It  goes 
on  to  provide  that  suoh  persons  shall  be  com- 
pelled to  attend  the  trial  of  all  criminal 
oases,  inquests  and  grand  juries  when  legally 
subpoenaed,  barring  from  its  provisions  offioera 
who  reside  five  miles  from  the  place  where  the 
trial  or  inquest  is  held  or  where  the  grand  Jury 
is  in  session,  ************** 

It  can  be  plainly  seen  by  the  above  holding  that  the 
court  recognised  that  where  an  offioer,  either  of  the  state, 
county,  township  or  municipal  offioe,  was  compelled  to  render 
service  in  his  official  capacity,  this  section  forbids  the 
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officer  from  receiving  any  fee  or  compensation  before 
certain  tribunals.  The  section  also  had  the  proviso,  as 
above  set  out,  which  recognized  the  fact  that  where  an 
officer  was  acting  as  a witness  in  certain  tribunals  more 
than  five  mile a from  his  place  of  residence  it  was  not 
part  of  his  official  duties  and  he  should  be  allowed  to 
claim  witness  fees  and  accept  the  same.  This  section  is 
not  conflicting  with  that  part  of  Section  11777,  Laws  of 
Missouri,  1939,  page  683,  where  it  states  that  all  fees 
should  be  turned  into  the  county  treasury.  That  part  of 
the  section  merely  means  official  fees  and  not  fees  earned 
in  the  officer's  official  capacity.  The  Legislature  has 
recognised  that  fees  earned  in  an  officer's  offioial 
capacity,  but  not  part  of  his  official  duty,  should  be 
claimed  and  retained  by  that  offioial  in  his  own  right. 

In  the  case  of  clerks  of  the  circuit  court  under  Section 
11786,  under  the  Session  Laws  of  Missouri,  1933,  page 
369,  the  Legislature  recognized  that  clerks  of  the  circuit 
court  elected  in  that  circuit  should  be  entitled  for  their 
own  use  all  fees  earned  by  them  in  cases  of  change  of  venue 
coming  from  other  counties,  the  distinction  being  that  the 
officer,  or  as  in  this  oase  the  constable  or  deputy  con- 
stable, is  performing  a duty  not  Included  as  his  official 
duty.  The  same  theory  may  be  had  on  Justioes  of  the  peeoe 
who  are  allowed  to  retain  fees  earned  by  them  in  performing 
marriage  oeremonies  which  is  not  part  of  their  official  duty. 

CONCLUSION. 

In  view  of  the  foregoing  authorities  it  is  the  opinion 
of  this  department  that  under  Section  3837,  Session  Laws  of 
Missouri,  1939,  page  357,  that  a constable,  or  his  deputy, 
is  entitled  to  the  fees  personally  when  he  is  a witness  in 
a trial  or  before  a coroner  or  grand  jury  more  than  five 
miles  from  his  place  of  residence  and  that  the  fees  he  so 
receives  are  not  to  be  turned  into  the  county  treasury  as 
provided  under  Section  11777,  page  683,  Session  Laws  of 
Missouri,  1939. 

VI. 

Your  sixth  Inquiry  roads  as  follows t 

"Does  the  provision  in  Section  11,791  R.  S.  1929 

providing  a fee  of  $1.00  'for  every  trial  in  a 
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criminal  case,  or  confession*  apply  to  con- 
stables In  connection  with  his  attendance  during 
the  trial  of  a criminal  case,  and  must  that  fee 
be  turned  into  the  treasury?  If  allowable,  our 
thought  is  that  it  must  be." 

In  answer  to  this  inquiry  I am  enclosing  a copy  of  an 
opinion  rendered  by  this  office  on  April  11,  1934,  to  the 
Honorable  George  B.  Padget,  Prosecuting  Attorney,  Daviess 
County,  Gallatin,  Missouri,  which  holds  that  a oonstable 
is  entitled  to  a fee  of  One  Dollar  ($1.00)  for  every  trial 
in  a criminal  case  or  confession  in  the  justice  court 
wherein  he  is  the  attending  offioer  in  the  court.  By  being 
the  attending  offioer  in  the  court,  it  is  part  of  his  of- 
ficial duties  and  is  not  a fee  to  be  allowed  to  the  offioer 
personally  but  must  be  turned  into  the  office  of  the  county 
treasury  in  compliance  with  that  part  of  Section  11777,  page 
683,  Laws  of  Missouri,  1939,  which  partially  reads  as  fol- 
lows * 

*******  In  lieu  of  all  fees  such  con- 
stables shall  receive  a salary  not  to  exoeed 
$2,700.00  per  annum,  payable  pro  rata  at  the 
end  of  each  month  out  of  the  Treasury  of  said 
County  * * * " 

And  further  said  section  provides  that  the  constables  shall 
collect  the  fees  authorised  by  law  for  their  services  and 
shall,  at  the  end  of  each  month,  pay  the  same  into  the  office 
of  the  county  treasury  and  shall  receive  a salary  in  lieu  of 
all  fees. 


CONCTUSION. 

In  view  of  the  foregoing  authorities  it  is  the  opinion 
of  this  department  that  a constable  is  entitled  to  claim  a 
fee  of  One  Dollar  ($1.00)  for  every  trial  in  a criminal  case 
for  a confession  in  the  justice  court  wherein  he  is  the 
attending  offioer  in  the  court,  but  th at  said  fee,  whiah 
is  in  payment  of  an  official  duty,  should  be  paid  into  the 
office  of  the  county  treasurer  at  the  end  of  each  month. 

Respectfully  submitted, 

APPROVED* 


W.  J.  BURKE 

______________  Assistant  Attorney-General 

MTOrai 

(Acting)  Attorney-General 
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JUSTICE  OF  THE  A justice  of  the  peace  in  St.  Louis  County  must 
rEACE:  , account  for  and  pay  over  to  the  county  treasurer 

the  fee  of  ^2.00  he  receives  for  solemnizing 
a marriage. 


L 

December  11,  1939 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louie  County 
Clayton,.  Missouri 


Lear  Sir  * 


This  will  acknowledge  receipt  of  your  letter  of 
December  4,  1939,  as  follows! 


"This  office  desires  an  opinion  from  your 
office  relative  to  the  meaning  of  Section 
2369,  Laws  of  Missouri,  1939,  page  341. 

The  question  Is,  was  It  the  intention  of 
the  legislature  to  require  the  various 
justices  of  the  peace  in  St.  uouis  County 
to  pay  over  to  the  Trees urer  of  the  County, 
the  fees  collected  for  their  services  for 
the  solemnisation  of  mariiages?" 


A Justice  of  the  peace  Is  authorised  to  solemnise 
marriages  (Section  2976  R.  3.  Mo.  1929)  and  is  allowed  a 
fee  of  Two  Dollars  (&2.00)  for  each  solemnization  (Section 
11778  R.  S.  Mo.  1929). 

Section  2369,  Laws  1939,  page  341,  provides! 


"Each  justice  of  the  peace  shall  pay  over 
all  fees  collected  for  his  services  to  the 
treasurer  of  the  county  in  which  he  is 
elected  every  thirty  days,  accompanied  by 
a statement  thereof  sworn  to  by  him,  and 
all  other  costs  collected  by  said  justice 
of  the  peace  shall  be  paid  by  him  every 
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thirty  days,  aooouipanled  by  like  sworn 
statement,  to  the  constable  of  his  dis- 
trict, who  shall  be  responsible  for  the 
same  and  pay  over  the  same  to  the  parties 
entitled  thereto,  as  Is  now  required  by 
law  In  cases  of  costs  collected  by  or 
paid  to  8a Id  constable." 


It  will  be  noted  this  section  divides  the  collections  of 
the  Justice  Into  two  classes  - fees  and  costs*  »<e  are 
not  concerned  with  the  costs  nere.  The  section  requires 
the  justice  to  pay  over  "all  fees  collected  for  his 
services"  to  the  county  treasurer  every  thirty  days* 

Section  2367,  Laws  1939,  page  341,  provides  for  each 
Justice  In  certain  c ourtles  to  give  a bond  conditioned  that 
he  account  for  and  pay  to  the  proper  officer  "all  the  m^ney 
received  by  him  by  virtue  of  bis  office*" 

Wils  portion  of  the  bond  condition  has  reference  to 
the  fees  and  costs  required  to  be  accounted  for  In  Section 
2369,  supra* 

Die  question  he  e is  determ  ned  by  ascertaining  whether 
the  Two  Dollars  ($2*00)  a justice  is  entitled  to  charge 
for  solemnising  a marriage  Is  one  collected  by  him  for  "his 
services*  as  a Justice  and  "received  by  him  by  virtue  of 
his  office." 

Section  11776,  R,  S*  Mo.  1929,  fixes  the  fees  of  a 
Justice  in  the  following  languages  "Justices  of  the  peaoe 
shall  be  allowed  fees  for  their  services  as  follows!  For 
solemnising  a marriage  ••*•  02.CK).*  Yn  other  words,  per- 
forming marriages  is  a part  of  the  services  of  a justice 
of  the  peace  for  which  a fee  is  fixed* 

A justice  of  the  ^eace  is  only  entitled  to  perform 
mm rlagea  by  reason  of  the  fact  that  ho  holds  the  office  of 
a justice  of  t he  peace*  In  State  v.  «afit.nal  Surety  Co. 

39  o.  W * (2nd)  l.c.  bb3  (Tenn*)  it  is  stated,  "'act  done 
virtute  officii  are  where  they  are  within  the  authority  of 
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the  officer,'"  In  3tate  ex  rel  v,  Goss  29b  3.  w,  431 
(Ho,  Sup,),  the  point  Tor  ut>  termination  was  wnether  tne 
compensation  of  a circuit  juage  as  jury  commissioner 
could  be  considered  in  determining  the  feus  a probate  judge 
can  retain,  a probate  judge  is  entitled  to  retain  in 
fees  a sum  equal  to  the  salary  of  the  circuit  judge 
"for  all  duties  by  virtue  of  the  office"  of  circuit 
judge.  The  court  on  this  point  said,  l.c.  432 1 


"It  is  argued  that  'the  service  of 
a judge  as  a Jury  commissioner  is  not 
a duty  by  virtue  of  the  office  of 
circuit  judge,1  The  words  ’by  virtue,  ’ 
as  used,  mean  'because  of;  throuj$i; 
in  pursuance  of,'  Stroud's  Judicial 
Dictionary;  New  Standard  Dictionary; 

'Webster's  New  International  Dictionary, 

The  circuit  Judge  is  not  appointed  or 
elected  to  the  position  of  jury  com- 
missioner, No  commission  as  Jury  com- 
missioner is  issued  to  him.  He  takes 
no  oath  of  office  as  Jury  commissioner, 
but  performs  this  ministerial  duty 
under  his  oath  as  circuit  Judge,  To 
be  Jury  commissioner  one  must  be  circuit 
judge.  When  the  term  of  office  of  the 
circuit  Judge  expires  he  ceases  to  be 
Jury  commissi*. ner.  We  think  'the  ser- 
vice of  a judge  as  jury  commissioner 
is  a duty  by  virtue  of  the  office  of 
circuit  judge,'  and  so  rule," 

That  case,  in  principle,  is  authority  for  the  instant 
question  and  It  is  clear  unde?  the  rule  there  announced  that 
the  fee  a justice  is  permit  ed  to  receive  for  solemnising 
a marriage  is  one  received  "by  virtue  of  his  office," 

The  case  of  St,  Louis  v,  Sommers  148  Mo,  398  is  no 
authority  for  the  instant  question,  due  to  the  dissimilarity 
in  the  statutes  involved.  The  statute  in  that  case  concerned 
the  "fees  and  costs  collected  in  said  courts,"  while  the 
statutes  under  consideration  here  concern  "all  fees”  and  "all 


Hon.  Stanley  Wallach 


December  11,  1959 


the  money"  with  no  qualification  be  made  ae  to  the  source 
that  can  be  said  to  confine  It  to  fees  received  In  a 
judicial  capacity. 


0 OkC±4*J  Ok 


Therefore,  It  is  our  opinion  that  a justice  of  the 
peace  in  St.  Louis  County  must  account  for  and  pay  over 
to  the  county  treasurer  the  fee  of  Two  Dollars  &2.00) 
he  receives  for  solemnising  a marriage. 


Very  truly  yours. 


LAWRENCE  L.  BIUDLLY 

n»t>  is  tan  t Attorney  General 


AiVROVKDx 
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(Acting)  Attorney  Oene^al 
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TAXATION  AND  Municipal  corporation  which  purchases  tax 

EXEMPTION:  certificates  must  pay  all  taxes  due  to  the  date 

of  the  Issuance  of  the  deed  before  the  collector 
is  authorized  to  execute  and  deliver  the  deed. 

Such  city  will  be  exempt  from  paying  taxes  assessed 
on  such  property  but  not  yet  due. 


November  17,  1939 


Mr.  Ldgar  H.  V/ayman 
City  Counselor 
City  of  St.  Louis 
St.  Louis,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  reoent  date  wherein 
you  submit  the  following  request: 


"Your  opinion  is  requested  upon  the 
question  whether  the  City,  before  it 
is  entitled  to  have  delivered  to  it 
a deed  to  the  properties  piurohased, 
must  pay  the  taxes  which  accrued 
against  the  property  both  prior  and 
subsequent  to  the  taxes  for  which  the 
property  was  sold,  and  this  opinion 
is  requested  of  you  because  of  the 
fact  that  the  State  has  some  Interest 
in  those  taxes.  ********#■»" 

Section  6 of  Article  X of  the  Constitution  of  Mis- 
souri, which  is  applicable  to  your  proposition,  provides 
as  follows: 


"The  property,  real  and  personal,  of 
the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries, 
shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any 
such  city  or  town,  to  the  extent  of 
one  acre,  and  lots  one  mile  of  more 
distant  from  suoh  cities  or  towns, 
to  the  extent  of  five  aores,  with  the 
buildings  thereon,  may  be  exempted 
from  taxation,  when  the  same  are  used 
exclusively  for  religious  worship,  for 
sahools,  or  for  purposes  purely  oharit- 
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ablej  also,  such  property,  real  or 
personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural 
societies i Provided,  That  such 
exemptions  shall  be  only  by  general 
law." 

The  rule  of  law,  as  it  applies  to  tax  exemption 
statutes,  is  announced  in  State  ex  rel.  v.  Trustees  of 
William  Jewell  College,  234  Mo.  299,  308,  in  the  follow- 
ing language: 

"It  is  urged  that  exemption  statutes 
are  to  be  strictly  construed.  General- 
ly speaking,  such  is  the  rule.  But  we 
take  it  from  the  cases  that  there  has 
been  a well  recognised  exception  to 
the  rule.  Perhaps  a better  wording  would 
be  to  say  that  the  courts  have  never  been 

' over  anxious  to  apply  the  rule  so  as  to 
impose  burdens  upon  religious,  scientific, 
literary  and  educational  institutions. 

Strict  construction  has  largely  been 
applied  to  corporations  organized  for 
profit  and  gain,  not  to  corporations 
performing  a public  service.  * * * * ” 

And  in  the  case  of  Grand  River  Drainage  District 
v.  Reid,  111  S.  W.  (2d)  151,  the  court  held: 

"A  constitutional  provision  which  ex- 
empts realty  and  personalty  of  munici- 
pal corporations  from  taxation  should 
be  reasonably  construed,  when  invoked 
by  governmental  agency  which  performs 
a public  service." 

Your  request  particularly  involves  the  question 
of  Just  when  the  exemption  privileges  apply  to  property 
purchased  by  a tax  exempt  corporate  body.  You  state  that 
the  City  of  St.  Louis  acquired  certain  real  estate  at  a 
sale  of  delinquent  lands  for  taxes  in  1937  and  now  holds 
the  certificates  which  were  delivered  to  it  by  the  Col- 
lector of  the  City  of  St.  Louis.  You  also  state  that  the 
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City  of  St.  Louis  is  now  ready  to  make  application  for  the 
deeds  whioh  are  to  be  issued  by  virtue  of  the  provisions 
of  Section  9957c,  Laws  of  Missouri,  1953  at  page  440,  which 
section  provides  in  part  as  follows: 

•Every  holder  of  a certificate  of 
purchase  shall  before  being  entitled 
to  apply  for  deed  to  any  tract  or  lot 
of  land  described  therein  pay  all 
taxes  thnt  have  accrued  thereon  since 
the  issuance  of  said  certificate,  or 
any  prior  texes  that  may  remain  due 
and  unpaid  on  said  property,  and  the 
lien  for  whioh  was  not  foreclosed  by 
sale  under  which  such  holder  makes 
demand  for  deed,  and  any  purchaser 
that  shall  suffer  a subsequent  tax 
to  beoome  delinquent  and  a subsequent 
certificate  of  purchase  to  issue  on 
the  same  property  included  in  his 
certificate,  such  first  purchaser 
shall  forfeit  his  rights  of  priority 
thereunder  to  the  subsequent  pur chaser, 
and  suoh  subsequent  purchaser  shall  at 
the  time  of  obtaining  his  certificate 
redeem  said  first  certificate  of  pur- 
chase outstanding  by  depositing  with 
the  county  collector  the  amount  of 
said  first  certificate  with  interest 
thereon  to  the  date  of  said  redemption 
and  the  amount  ao  paid  in  redemption 
shall  become  a part  of  said  subsequent 
certificate  of  purchase  and  draw  interest 
at  the  rate  specified  in  said  first  certi- 
ficate but  not  to  exoeed  ten  percent  per 
annum  from  the  date  of  payment.  * * e « " 

It  will  be  noted  by  the  foregoing  provisions  of 
said  section  that  the  holder  of  tax  certificates  Issued 
at  the  tax  sale  does  not  take  title  to  the  property  of- 
fered at  the  sale  and  purchased  by  him  at  the  time  he 
bids  for  the  lands.  3ueh  purchaser  is  required  to  wait 
before  he  is  entitled  to  the  deed  oonveying  the  property 
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to  him  and  before  he  becomes  the  owner.  In  other  words, 
the  owner  of  the  certificate  does  not  become  the  owner 
of  the  lands  described  in  the  tax  certificate  until  after 
the  redemption  period  has  expired  and  until  the  collector 
executes  and  delivers  a deed  to  him  for  the  landa  described 
on  his  certificates. 

Again  referring  to  Section  9957c,  it  very  clearly 
appears  that  the  collector  is  not  authorised  to  deliver 
the  deed  to  the  lands  which  he  has  sold  for  taxes  and  for 
which  he  has  issued  the  certificate  until  all  taxes  accruing 
since  the  issuance  of  the  certificate  or  any  prior  unpaid 
taxes  which  are  due  have  been  paid.  This  requirement  is 
Imposed  in  addition  to  requiring  the  holder  of  the  certi- 
ficate to  wait  two  years  before  he  can  make  his  demand  for 
the  deed.  Even  though  the  exemption  statutes  apply  as  you 
have  suggested  in  your  letter,  we  do  not  think  that  they 
could  apply  before  the  tax  exemption  body  comes  into  pos- 
session of  the  property. 

The  collector  must  look  to  the  statutes  for  his 
authority  to  execute  and  deliver  the  deed  and  the  require- 
ments of  the  statute  must  be  met  before  he  performs  this 
act.  Since  said  Section  9957c  requires  certain  things  to 
be  done  before  the  collector  may  issue  the  collector's  deed, 
we  think  the  city,  or  any  other  certificate  holder,  would 
be  compelled  to  meet  those  requirements  before  it  would  be 
entitled  to  the  deed  which  would  make  it  the  owner  of  the 
property  sold  for  taxes. 

We  think  this  statement  is  substantiated  by  the 
rule  announced  in  the  case  of  State  v.  Minidoka  County 
(Idaho),  298  Pac.  366,  370,  wherein  the  Supreme  Court 
of  that  state  saidt 

" It  will  be  observed  this  case  was 
tried  before  sheriff  deed  was  exe- 
cuted or  due.  We  do  not  think  the 
taxes  are  a nullity  unless  and  until 
the  state  is  the  absolute  owner.  It 
is  stipulated,  'that  if  said  lands 
were  appraised  as  to  value  on  this 
date,  (October  19th,  1929)  it  would 
be  appraised  at  the  approximate  sum 
of  £8,500.'  This  sum  is  greatly 
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in  excess  of  the  mortgage  and  interest* 

If  the  stipulation  is  veil  advised,  it 
seems  probable  the  lands  were  redeemed 
before  sheriff’s  deed  i sued.  If  they 
were,  the  taxes  should  not  be  cancelled. 

If  the  land  was  not  redeemed,  then  upon 
the  issuanoe  of  the  sheriff’s  deed  the 
taxes  and  tax  liens  became  a nullity 
and  subject  to  cancellation.  Taxes 
on  farm  lands,  foreclosed  for  state 
loan,  are  not  subject  to  cancellation 
until  the  sheriff's  deed  on  foreclosure 
issues.  Thereupon  they  are.” 

We  also  find  where  the  Missouri  Supreme  Court  has 
touched  on  this  question  in  the  oase  of  Speed  et  al.  v. 

St.  Louis  County  Court,  42  Mo.  332,  385,  wherein  the  court, 
in  speaking  of  property  being  exempt  on  account  of  being 
government  owned,  saidt 

"*  • * * The  property,  to  be  exempt 
from  taxation,  must  belong  to  the 
national  government— the  title  and 
ownership  must  be  vested  in  it.* 

After  the  City  of  St.  Louis  becomes  the  owner  of 
the  lands  which  it  has  bid  in  at  the  tax  sale  and  for  which 
it  holds  the  tax  certificates,  then  you  contend  that  it 
would  not  be  liable  or  taxes  due  and  falling  due  on  the 

same. 


In  your  suggestions  you  have  cited  the  foregoing 
provisions  of  the  Constitution  and  some  out-state  author- 
ities. We  think  that  the  rule,  which  is  applicable  to 
this  question,  is  announced  in  Volume  61  Corpus  Juris, 
page  418,  Section  460,  in  the  following  languages 

”«  « * On  the  other  hand,  taxes 
levied  on  private  property  and  not 
paid  are  not  a oharge  on  the  property 
subsequent  to  its  acquisition  by  the 
state  or  city,  the  public  property 
exemption  operating  to  exempt  prop- 
erty acquired  by  the  state  from  any 
further  liability  for  taxes  assessed 
prior  to  the  acquisition,  although 
there  are  decisions  to  the  contrary. 

The  rule  exempting  property  acquired 
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by  the  state  or  olty  from  any  further 
liability  for  taxes  assessed  prior  to 
the  acquisition  applies  to  lands 
acquired  by  condemnation  proceedings 
or  by  mortgage  foreclosure,  subject. 

In  the  latter  esse,  to  the  modification 
that  the  tax  lien  Is  not  canceled  until 
the  owner's  right  to  redeem  is  fore- 
closed. ****#********" 

Again  at  page  402,  Section  407  of  said  Volume  61 
Corpus  Juris,  the  rule  Is  stated! 

"Property  acquired  by  the  state  at 
foreolmure  sale  is  exempt  from  tax 
charges,  either  present  or  past, 
under  a constitutional  provision  to 
that  effect,  but  not  until  the  state 
has  beoome  absolute  owner  through 
delivery  of  the  sheriff's  deed.  So 
long  as  the  right  to  r edeem  exists, 
the  tax  lien  is  merely  suspended 
and  revives  upon  redemption.” 

In  State  v.  Minidoka  County  (Idaho)  298  Pac.  366, 
1.  c.  369,  the  court  also  saldt 

"All  the  decisions  recognise  that 
the  power  of  taxation  is  a sovereign 
power  delegatory  to  local  taxing 
districts  to  raise  funds  for  one 
public  purpose  or  another,  out 
always  in  behalf  of  sovereignty  for 
the  public  good.  Only  suah  taxes 
as  distinguished  from  special  assess- 
ments are  involved  herein. 

"In  the  absence  of  a constitutional 
provision  therefor,  the  exemption 
of  the  state  from  taxation  is  general- 
ly put  upon  the  ground  tliat  the 
sovereign  cannot  be  so  proceeded 
against  by  its  taxing  subdivisions. 
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but  the  oourte  usually  justify  such 
condition  by  a discussion  of  the 
futility  of  taking  money  out  of  one 
pocket  to  put  It  Into  another  (People 
v.  Doe  G.  1,034,  36  Cal.  220;  State 
v.  Locke,  supra;  Laurel  v.  Weems, 
supra),  or  of  collecting  taxes  with 
which  to  pay  taxes  (Foster  v.  Duluth, 
supra;  State  v.  Locke,  supra),  or  by 
the  dootrlne  of  merger  of  such  liens 
Into  the  title  in  the  state  « * * 

"However,  under  a constitutional  provi- 
sion such  as  ours,  such  property  is 
exempt  from  any  charge  of  taxes  either 
present  or  past.  This  upon  the  ground 
that  the  property  itself  is  exempt, 
not  merely  that  its  owner,  being 
sovereign,  is  beyond  process." 

In  our  research  through  the  Missouri  Reports  on 
your  question  we  do  not  find  where  such  a question  has 
been  before  the  court,  but  since  the  exemption  provisions 
of  the  Constitution  of  the  State  of  Idaho  are  similar  to 
those  of  the  Missouri  Constitution,  we  think  the  rules 
announced  in  the  Minidoka  County  case,  supra,  are  appro- 
priate and  applicable  here. 

We  also  think  that  if  the  property  purchased  for 
delinquent  taxes  by  the  City  of  St.  Louis  is  exempt  from 
taxation,  it  is  exempt  from  the  state  taxes  as  well.  This 
rule  is  announced  in  Volume  61  Corpus  Juris,  page  419, 
Section  453,  as  follows: 

"*  * * * County  property  is  exempt 
from  taxation  under  a constitution- 
al provision  exempting  ’property 
belonging  to  the  State  or  to  munici- 
pal corporations, ’ but  it  is  exempt 
as  ’property  belonging  to  the  State,* 
the  county  being  regarded  as  a 
governmental  agency  of  the  state, 
and  not  as  ’property  belonging  to 
municipal  corporations’;  and  the 
exenqptlon  includes  an  exemption  from 
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state  taxes.” 

We  think  the  rule  is  correct  which  you  have  sug- 
gested that  Is  stated  In  30  A.  L.  R.,  page  407,  in  the 
case  of  State  of  New  Mexico  v.  Seon  Locke.  This  rule 
is  as  follows! 

"Property  which  is  acquired  by  the 
state  in  its  sovereign  capacity  is 
thereupon  absolved  and  freed  of  a 
further  liability  for  the  taxes 
previously  assessed  against  it,  and 
a subsequent  sale  thereof  for  such 
taxes  is  void.” 

According  to  the  oases  cited  in  the  annotations 
in  this  case,  the  weight  of  authority  is  with  this  rule. 
However,  it  will  be  noted  that  the  property  must  be 
acquired  before  the  exemption  privileges  apply.  As 
stated  above,  a condition  precedent  to  the  collector 
executing  and  delivering  the  deed  is  that  certain  taxes 
be  paid. 

The  taxes  which  were  assessed  in  June  of  this 
year  and  which  will  not  be  payable  until  in  the  fall  of 
1940  would  come  within  the  rule  announced  first  above, 
that  is,  a city  after  beooming  possessed  of  certain  prop- 
erty would  be  exempted  from  paying  taxes  on  property  which 
had  been  assessed  and  not  yet  due  at  the  time  the  deed  was 
issued. 


CONCLUSION. 


Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  collector  would  not  be  authorized  to  execute 
and  deliver  a deed  to  the  City  of  St.  Louis  for  property 
which  it  has  purchased  at  tax  sales  until  all  taxes  due  at 
that  time  have  been  paid. 

We  are  further  of  the  opinion  that  the  city,  after 
the  receipt  of  the  deeds,  would  be  exempt  from  all  taxes 
on  the  property  which  were  assessed  but  not  yet  due. 


APPROVED: 


Respectfully  submitted 


Y7.  J.  BURKE 

(Acting)  Attorney  General 


TYRE  W.  BURTON 

Assistant  Attorney  General 


TWBxDA 


TAXATION 

MERCHANTS:  Ad  valorem  tax  due  even  though  merchant  commences 
business  after  first  Monday  in  June  and  is  pro- 
rated. 


November  18,  1939 


Ward  & Reeves 
Attorneys  at  i*aw 
Caruthersville 
Mis  sourl 


Oentlemeni 


This  will  acknowledge  receipt  of  your  letter  of 
November  7,  1939,  which  Is  as  follows: 


"33ie  County  Court  and  the  Aasesaor 
of  Pemiscot  County  have  asked  us  to 
write  you  with  reference  to  an  opinion 
on  the  following  set  of  facts * 

A new  mercantile  establishment  was  opened 
between  the  1st  and  15th  of  August.  What, 
if  any,  merchants  and  manufacturing  tax 
should  they  pay  for  the  year  1939?  Should 
it  be  pro  rated  or  should  they  pay  for  a 
full  year?" 


Rie  statutes  rtilch  govern  the  answer  to  this  question 
appear  in  Article  17,  Chapter  59,  h.  S.  Mo.  1929,  and 
amendments  tlmreto.  This  article  provides  for  the  imposi- 
tion of  an  ad  valorem  tax  on  merchants  equal  to  that  levied 
on  real  estate,  on  the  highest  amount  of  all  goods,  wares 
and  mercliandise  on  hand  at  any  time  between  the  first  Monday 
in  March  and  the  first  Monday  in  June  of  each  year  (Section 
10077  Ii.  S.  Mo.  1929).  The  tax  report  of  the  merchant  is 
required  to  be  made  on  the  first  Monday  in  June  in  each 
year  (Section  10081,  Laws  of  1931,  page  360). 

It  is  at  once  apparent  that  these  sections  reach  and 
apply  to  merchants  that  commence  business  on  or  after 
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January  1 and  continue  in  said  business  to  the  first  Monday 
in  June  in  each  year.  Section  10101,  Laws  of  1935,  page  407, 
reaches  those  merchants  that  commence  business  after  the 
first  Monday  in  June  each  year.  This  section  provides i 


"When  any  person  or  corporation  shall 
com  ence  the  business  of  merchandising 
in  any  county  in  this  state  after  the 
first  Monday  in  Jane,  in  any  year,  he 
shall  execute  a bond  as  provided  for  in 
section  1007b,  conditioned  that  he  will, 
on  the  f irst  day  of  Janucr  y next  succeeding, 
furnish  to  the  collector  of  his  county  a 
statement,  verified  as  herein  required, 
of  the  largest  amount  of  goods,  wares 
or  merchandise  which  he  had  on  hand  or 
subject  to  his  control,  whether  owned 
by  himself  or  consigned  to  him  f or  sale, 
on  the  first  day  of  any  month  between 
the  time  when  he  coKnenced  business 
as  a merchant,  and  the  said  first  day  in 
January  next  succeeding;  upon  which  state- 
ment he  shall  pay  the  same  rate  of  tax 
as  other  merchants,  to  be  estimated  as 
the  time  from  the  day  on  which  he  oosnaenced 
business  to  the  first  Monday  in  June  next 
succeeding  shall  he  to  one  year." 


In  determining  the  am  amt  due  from  this  latter  merchant, 
the  last  clause  of  the  above  section  is  to  be  noted.  This 
clause  provides  the  merchant  is  to  pay  the  same  rate  (the 
rate  on  real  estate)  as  other  merchants,  "to  be  estimated 
as  the  time  from  the  day  on  which  he  ccenoenced  business  to 
the  first  Monday  in  June  next  succeeding  shall  be  to  one 
year" • 

We  think  this  clause  may  best  be  explained  by  illustra- 
tion. 

Ass  ume  that  a merchant  commences  business  on  September 
3,  1939;  that  the  largest  amount  of  stock  he  had  on  hand  was 
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on  October  1,  1939,  and  this  amount  was  One  Thousand  Dollars 
(0:1, OOO.OO),  and  that  the  x*ate  on  real  estate  is  One  Dollar 
($1.00)  per  hundred  dollars  valuation.  Under  these  facts, 
the  merchant's  tax  would  be  §6.66  This  sum  Is  arrived 

at  in  the  following  manner!  The  period  from  September  3, 

1959,  to  the  first  Monday  in  June  1940  (June  3,  1940)  is 
exactly  eight  months.  Ei^it  months  la  two-thirds  of  one 
year.  The  tax  as  a whole  wo  Id  have  been  Ten  Dollars  ($10.00) 
and  two-thirds  of  this  figure  is  $6.66  . 


Cv/ud  -ui  oSX  O.N 


Therefore,  it  is  our  opinion  that  a merchant  commencing 
business  aft  r the  first  Monday  in  June  of  any  year  is 
liable  for  an  ad  valorem  tax,  and  the  amount  due  computed 
in  accordance  with  Section  10101,  supra,  is  to  be  pro-rated. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  Genei'al 


APPROVED* 


w:  y.-bUTEE 

(Acting)  Attorney  Oene  al 
LLBlRT 


SCHOOLS : 


Transportation  of  pupils 


Honorable  b. 
State  Senator 
Jefferson  City, 


April  14,  1939 

Whitlow 
Hits  our i 


FILED 


Lear  Senator  Whitlow* 


This  will  acknowledge  receipt  of  yours  of  April 
7th  last,  requesting  an  opinion  from  this  office,  which 
letter  is  as  follows* 


"I  wondered  if  you  could  give  me  an 
opinion  on  the  following  question* 

’In  a consolidated  high  school  dis- 
trict having  no  free  transportation, 
as  provided  in  Section  9197,  who  will 
pay  for  the  transportation  of  the 
pupils  in  the  district,  or  will  the 
parents  of  the  children  have  to  pay 
for  this  t ransportation  if  they  attend 
school?"' 


In  your  letter,  you  refer  to  Section  9197,  h.  S. 

Mo.  1929,  which  is  a general  statute,  tiiat  is,  applying 
to  all  classes  of  schools,  uowever,  Lection  93o4,  us 
amended  by  the  Less ion  acts  of  1933,  page  38b,  by  reason 
of  its  later  enactment  and  its  specific  application  to 
consolidated  schools  only,  appears  to  be  the  applicable 
statute  to  your  problem,  at  least  so  far  as  elementary 
pupils  are  concerned.  Such  sectit n,  as  amended,  reads  as 
follows  * 


"The  question  of  transportation  of  pupils 
may  be  voted  upon  at  the  special  meeting 
above  provided  for,  if  notice  is  given 
that  such  a vote  will  be  taken.  If  trans- 
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portation  is  not  provided  for  in  any 
school  district  formed  u der  the  pro- 
visions of  sections  9351  to  936P,  in- 
clusive, it  shall  then  be  the  duty  of 
the  board  of  directors  to  maintain  an 
elementary  school  within  three  and  one- 
half  miles  by  the  nearest  traveled  road 
of  the  home  of  ev  ry  child  of  school 
age  within  said  school  district*  Pro- 
vided, transportation  of  pupils  or  the 
maintenance  of  elementary  schools  within 
three  miles  and  a half  of  each  child  of 
school  age  in  the  district  shall  n ot 
be  required  in  cc ns oxidated  districts 
now  or  hereafter  organized  under  the 
provisi  ns  of  sectl i ns  9361  to  9360,  in- 
clusive, where  such  consolidation  has 
not  placed  said  children  further  from 
an  elementary  school  than  they  were  prior 
to  said  consolidation*  Provided  however, 
no  transportation  shall  be  furnished  if 
there  be  any  school  within  three  and  one- 
half  miles  of  such  pupil  but  assignment 
shall  be  made  as  provided  by  Section  lb 
of  an  act  of  tiie  5b th  General  *tssembly, 
found  on  *age  34^,  ^aws  of  udssouri, 

1931.  Provided,  further,  that  when  the 
average  attendance  in  any  elementary 
school  for  any  month  falls  below  ten, 
the  school  board  shall  lave  authority 
to  close  such  elementary  school  for  the 
remainder  of  the  term  and  provide  trans- 
portation for  the  pupils  of  such  ele- 
mentary school  to  some  other  elementary 
school  or  schools  in  said  district. 

Such  transportation  shall  be  paid  for  out 
of  the  incidental  funds  of  the  district* 
Provided  further,  that  if  transportation 
is  not  provided  for,  any  consolidated 
district  may,  by  a majority  vote  at  any 
annual  or  special  meeting,  decide  to  have 
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all  the  seventh  and  eighth  grade  work 
done  at  the  central  high  school  build- 
ing, provided  fifteen  days*  n tice  has 
been  given  that  such  vote  will  be  taken. 
Such  seventh  and  eighth  grade  work  at 
the  central  high  school  may  be  discontinued 
at  any  time  by  a majority  vote  taken  at 
any  annual  or  special  meeting." 


The  set-up  for  consolidated  school  districts,  as  pro- 
vided for  by  Sections  9361  - 9368  inclusive,  contemplates 
the  maintenance  of  a hijh  school  or  central  school  therein. 
Consequently,  the  Laws  of  1936,  Section  16a,  page  362,  covers 
transportation  for  pupils  attending  the  central  or  high 
school.  Such  Section  provides  in  part  as  follows: 


"When  any  school  district  makes  provision 
for  transporting  any  or  all  o f the  pupils 
of  such  district  to  a cen  ral  school  or 
schools  within  the  district,  and  the  method 
of  transporting  is  approved  by  the  state 
superintendent  of  schools  the  amount  paid 
for  transportation,  not  to  exceed  three 
dollars  per  month  for  each  pupil  transported 
a distance  of  two  miles  or  more,  shall  be 
a part  of  the  minimum  guarantee  of  such 
district  for  the  ensuing  year." 


A reading  of  the  above  sections,  together  with  kindred 
sections  pertaining  to  transportation,  shows  that  provision 
can  be  made  by  vote  of  the  qualified  voters  of  the  district 
for  transportation  for  both  high  school  and  elementary  pupils. 
However,  in  the  absence  of  such  action  by  the  voters  (which 
we  understand  to  be  the  case  in  the  district  you  mentioned 
by  reason  of  the  following  in  your  letter,  to-witi  "In  a 
consolidated  high  school  district  having  no  free  transporta- 
tion"), transportation  can  not  be  furnished  such  high  school 
pupils  at  the  expense  of  the  district,  unless  and  until  the 
qualified  voters  take  the  necessary  action  to  vote  and  vote 
favorably  for  such  transportation. 
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However,  in  the  case  of  elementary  pupils,  it  Is  not 
essential  that  transportation  be  voted  for,  but  on  the  con- 
trary, It  is  mandatory  upon  the  Board  of  Directors  to  pro- 
vide free  transportation  wherever  the  conditions  exist  re- 
lative to  the  maintenance  of,  or  failure  to  maintain, 
elementary  schools  under  the  circumstances  set  forth  In 
the  provision  of  Section  9354  aforesaid. 

Your  letter  does  not  acquaint  us  with  any  facts  as  to 
how  any  of  the  elementary  schools  are  locatea  with, reference 
to  any  of  the  homes  of  any  or  all  of  the  elementary  pupils 
in  the  district,  and  consequently  without  such  information, 
we  are  unable  to  specifically  or  definitely  sa>  what,  if 
any,  particular  elementary  pupil,  or  group  of  pupils,  rnay 
be  entitled  to  free  transportation,  however,  anyone  con- 
versant with  the  facts  relative  to  the  maintenance  of  the 
elementary  schools  as  they  exist  in  the  district  you  mention, 
can  apply  them  to  the  provisions  of  the  aforesaid  Section 
9354  and  can,  no  doubt,  reach  a right  conclusion  as  to 
whether  or  not  transportation  should  be  furnished  at  the 
expense  of  the  disrict. 

It  would  necessarily  follow  that  if  the  facts  or  cir- 
cumstances do  not  show  the  district  to  be  obligated  to  pay 
for  transportation,  then  the  parents  of  the  pupil,  or  someone 
for  the  pupil,  if  transportation  is  desired,  would  have  to 
pay  for  or  furnish  same  without  charge. 


heapectfuliy  submitted. 


J.  *7.  BUFTINGTUH 

Assistant  Attorney  General 

APPROVLL* 


y.  LI.  Tii'i.uuh 

(Acting)  attorney  General 
JWb:hT 


BOARDS : 


Board  of  Trustees  of 
Confederate  Home  cannot 
compromise  litigation. 


April  12th,  1939* 


Hon,  hoy  D,  Villiawe* 

Vice-President, 

Foard  of  Trustees  For  Confederate  Home, 
Loonville,  Missouri, 


Dear  Juo>  e : 

V.e  have  your  letter  of  recent  date  which 
reads  as  follows: 

MAs  a member  of  the  Foard  of 
Trustees  of  the  Confederate 
Have,  I desire  to  submit  to  you 
the  following  question: 

Has  the  Board  a right  to  compro- 
mise law  suits  in  which  the  Con- 
federate Have  is  interested? 


The  reason  for  this  letter  is  that 
a Jr.  Bowler  left  property  to  the 
confederate  Lome,  There  is  a 
contest  of  the  will;  many  debts, 
and  the  attorneys  for  the  respec- 
tive interests  are  urging  a com- 
promise and  have  agreed,  subject  to 
the  approval  of  the  Board  of  Trus- 
tees of  the  Confederate  Home, 

Ey  reason  of  the  fact  that  we  are 
unable  to  determine  our  legal 
capacity  to  act  in  the  matter, 
the  settlement  is  being:  held  up. 


Kon.  i. oy  L>.  Viilliams 
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Could  you  write  me,  as  Vice 
President  of  the  Board,  an 
opinion  upon  the  su  ject#" 

Since  the  Board  oi  Trustees  of  the  Confederate 
Home  is  an  agency  set  up  by  the  statutes,  we  must 
look  to  the  statutes  for  the  power  and  authority 
of  such  hoard# 

Section  13928,  ucv isec  Statutes,  1929, 
as  amended.  Laws  of  1933,  pa-e  398,  provides  in 
part  as  follows : 

"The  control  and  management 
of  the  confederate  soldiers' 
home,  located  at  Higgins  ille, 
shall  be  vested  in  the  board 
of  trustees,  composed  oi  five 
members,  **  <:•  «■  * * *." 

What  is  meant  by  control  and  management? 

The  two  words  are  synonymous#  ebster's  Liction  ary 
defines  management  as  follows: 

"Act  or  art  of  managing!  the 
manner  of  treating,  directing, 
carrying  on  or  using,  for  a 
purpose;  conduct;  administra- 
tion; guidance;  control#" 

In  the  case  of  State  vs.  Howard,  119  T o# 

1#  c,  46,  we  find  the  following  definition  of 
management : 

"Thus,  'management'  means  adminis- 
tration, control,  etc#,  and  one  of 
the  synonyms  of  management  is 
government.  The  last  word  means 
control,  and  that  means  power  or 
authority  to  check  or  restrain#" 
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We  must  assume  that  the  Legislature 
used  the  word  management  in  its  ordinary  sense 
in  Section  13928,  supra,  and  that  being  true, 
it  follov/s  that  said  section  was  designed  to 
place  the  administration  of  the  Confederate  home 
in  the  3.  oarc  of  Trustees  therein  provided  for. 

In  other  words,  the  Trustees  were  vested  with 
the  handling  and.  control  of  the  building  ana 
facilities  furnished  by  the  state  for  that  insti- 
tution, as  well  as  with  control  over  the  inmates 
theleof,  This  intention  is  further  evidenced 
by  Section  13929,  revised  Statutes,  1929,  as 
amended.  Laws  of  1935,  page  363,  wherein  it  is 
provided  as  follows: 

” aid  board  of  trustees  shall 
have  power  and  authority  to 
make  all  necessary  rules  and 
te gulations  for  the  control 
and  maintenance  of  said  home 
and  for  the  admission  and  dis- 
charge of  the  inmates  thereof, 
and  shall  also  provide  for  a 
superintendent  who  shall  be  a 
descendant  of  a soldier  or  a 
sailor  who  shall  have  served 
in  the  army  or  navy  of  the  Con- 
federate States  of  America, 
and  for  other  necessary  em- 
ployees.” 

We  therefore  conclude  that  the  general 
power  vested  in  the  Trustees  as  atove  set  out,  are 
not  broad  enough  to  authorize  them  to  compromise 
litigation  in  which  the  institution  is  interested. 

Section  13933,  hevised  Statutes,  1929, 
specifically  authorizes  the  Trustees  to  accept  gifts, 
donations  and  bequests  from  any  private  source,  not 
to  exceed  in  the  aggregate  v75, 000,00,  the  same  to 
be  set  apart  and  maintained  as  a permanent  endowment 
fund  for  the  maintenance  of  certain  lands  in  connec- 
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tlon  with  the  institution, 

V.'e  do  not  believe  the  power  to  accept 
bequests  is  broad  enough  to  authorize  the  Trus- 
tees to  compromise  litigation  in  which  a bequest 
is  involved,  The  institution  belongs  to  the 
State  of  I lssouri.  The  trustees  are  merely  com- 
missioned by  law  as  the  agents  of  the  state  to 
manage  it.  To  have  authority  to  compromise  a 
bequest  to  the  institution  and  accept  less  than 
the  amount  bequeathed,  would  be  to  have  authority 
to  release  a claim  or  chose  in  action  in  favor  of 
the  state.  The  Legislature  has  not  given  the 
Trustees  such  power. 


CONCLUSION 


It  is  therefore  the  opinion  of  t is 
office  that  the  Eoard  of  Trustees  of  the  Confederate 
Home,  located  at  Higr lnsville,  l issouri,  does  not 
have  authority  to  compromise  litigation  whereby 
they  would  agree  to  accept  less  of  a bequest  than 
the  amount  mentioned  in  a will  which  was  involved 
in  the  litigation. 


Yours  very  truly. 


HAhLY  H,  aAY, 

Assistant  Attorney  General 

A.  HPiOVLD: 


■J.  1 : . toXOh 

(Acting)  Attorney  General 
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NEPOTISM:  Wives  of  school  directors  who  are  first  cousins  to 

teacher's  husband  are  not  related  by  affirity 
within  the  terms  of  the  Nepotism  Act. 


September  8,  1959 


Honorable  Bryan  a*  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  air: 


This  Department  is  in  receipt  of  your  letter 
of  August  28th,  wherein  you  make  the  following  inquiry: 

"Bayfield  School  Dlst.  No*  22 
Bollinger  County.  Missouri. 

"I  would  appreciate  an  interpreta- 
tion under  Art.  XIV,  Sec.  13, 

Nepotism,  by  any  officer  or  employe, 
forbidden-forfeits  Office,  in  the 
following  set  of  facts: 

"The  wives  of  two  of  the  directors 
in  the  above  school  district  are 
first  cousins  by  blood  to  the  teacher's 
husband. 

"Would  the  contract  made  with  the 
teacher  be  void  under  the  law,  and 
would  the  relationship  as  stated 
above  be  within  the  degree  of  'first 
cousin'  as  defined  under  the  law*" 

As  you  appear  to  be  familiar  with  the  terms  of 
Article  XIV,  Section  13,  Constitution  of  Missouri,  cormonly 
called  the  "Nepotism  Act,"  we  are  omitting  it  from  this 
opinion. 


The  courts  of  our  State  have  never  given  us  a rule 
to  determine  or  compute  the  relationship  under  Seotion  13, 
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supra,  ihere  are  two  methods  in  computing  the  degrees  of 
consanguinity,  one  by  the  canon  law  and  the  other  by  the 
civil  lav.  Our  Department  has  adopted  the  civil  rule  and 
has  heretofore  held  that  any  degree  of  relationship  as 
close  as  first  ooualns  (and  the  same  applies  as  to  affinity) 
comes  within  the  prohibition  of  the  constitutional  section, 

She  parties  mentioned  in  your  letter  are  "the  wives 
of  two  of  the  directors  in  the  above  school  district  are 
first  cousins  by  blood  to  the  teacher's  husband,"  This 
relationship,  if  there  were  no  question  concerning  affinity, 
would  bring  the  parties  within  the  prohibited  degree.  The 
main  question  to  be  decided,  as  the  relationship  mentioned 
in  your  letter  is  purely  by  affinity,  is  the  degree  of 
affinity. 


"Affinity1*  is  defined  in  2 C,  J.,  378,  as  follows t 

"The  connection  formed  by  marriage, 
which  places  the  husband  in  the  same 
degree  of  nominal  propinquity  to  the 
relations  of  the  wife  as  that  in  which 
she  herself  stands  towards  them,  and 
gives  to  the  wife  the  same  reciprocal 
connection  with  the  relations  of  the 
husband." 

We  shall  omit  any  definition  of  "consanguinity"  as 
it  is  not  involved  in  the  question. 

Bearing  in  mind  that  the  wives  of  the  two  directors 
are  first  cousins  to  the  teacher's  husband,  what  is  the 
relationship  by  affinity  to  the  teacher? 

2 C,  J,,  378,  makes  the  following  statement: 

"Blood  relations  of  the  husband  and 
blood  relations  of  the  wife  are  not 
related  to  each  other  by  affinity* 

Nor  does  the  term  'affinity*  ordinar- 
ily include  a person  related  to  the 
spouse  simply  by  affinity," 

11th  lid,,  Vol,  1,  page  301,  of  the  incyclopaedia 
Britanlca  also  makes  the  following  statement: 
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"The  marriage  having  made  them  one 
person*  the  blood  relations  of  each 
are  held  as  related  by  affinity  In 
the  same  degree  to  the  one  spouse 
aa  by  consanguinity  to  the  other* 

But  the  relation  Is  only  with  the 
married  parties  themselves  and  does 
not  bring  those  In  affinity  with 
them  In  affinity  with  each  other) 
so*  a wife's  sister  has  no  affinity 
to  her  husband's  brother* " 

Adopting  the  two  principles  herein  quoted,  we  are 
of  the  opinion  that  the  two  directors  In  question  bear  no 
such  relationship  to  the  teacher  that  constitutes  any 
violation  of  the  Nepotism  Act* 


Yours  very  truly 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


At PROVED: 


jTTT  OTL'oK 

(Acting)  Attorney-General 
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JUSTICES  OP  THE  PEACE:  Authority  to  appoint  additional 

justice  under  Section  2137,  R.  S. 
Mo.  1929. 


January  10,  1^39 


Ur.  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


This  department  wishes  to  acknowledge  your  request 
for  an  opinion  under  date  of  January  5th  as  follows: 


"The  question  has  been  raised  before 
the  County  Co  rt  on  which  I would 
appreciate  the  opinion  of  yo  r Depart- 
ment namely: 

The  City  of  Avondale  in  Clay  County, 
Missouri,  is  incorporated  as  a fourth 
class  city  and  contains  a population 
of  approximately  500  persons.  Its 
city  limits,  at  the  nearest  point, 
falls  approximately  two  milos  from 
the  office  of  the  nearest  Justice 
of  the  Peace  which  is  in  North  Kan- 
sas City,  Missouri.  Both  of  said 
cities  lie  in  Gallatin  Township,  in 
Clay  County,  Missouri,  and  their 
city  limits  adjoin,  although  the 
office  of  the  Justice  is  on  the 
opposite  side  of  North  Kansas  City. 

The  citizens  of  Avondale,  claiming 
the  County  Court  has  proper  authority 
under  Section  2137,  R.  3.  Mo.  1929 
have  asked  the  County  Court  to  appoint 
an  additio  al  Justice  in  the  City  of 
Avondale.  There  are  no  other  addition- 
al Justices  appointed  in  s id  Township. 

Does  the  five  mile  rule  in  said  Section 
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prevent  the  appointment  of  such  ad- 
ditional Justice  in  said  City  of 
Avondale,  all  of  which  lies  within 
five  miles  of  the  nearest  Justice, 
or  may  such  a Justice  be  appointed 
within  such  city  irrespective  of 
the  five  mile  limitation?” 


Section  2137,  R.  3,  Mo.  1929  provides  in  part  as 
follows: 


"Whenever  a petition  shall  be  presented 
to  the  county  court  of  any  county  in 
this  state,  signed  by  twelve  or  more 
qualified  voters  of  any  township  in 
said  county,  setting  forth  that  they 
live  more  than  five  miles  from  the 
nearest  Justice  of  the  peace  in  their 
township,  the  county  court  shall  have 
power  to  appoint  an  additional  justice 
of  the  peace  for  such  township,  and 
the  Justice  so  appointed  shall  live 
in  the  immediate  neighborhood  of  the 
petitioners,  and  at  least  five  miles 
from  any  other  justice  of  the  peace 
of  such  township:" 


In  order  for  the  county  court  to  appoint  an  additional 
justice  of  the  peace  in  Gallatin  Township,  the  petition 
presented  to  the  court  must  state  that  twelve  or  more 
qualified  voters  of  said  township  live  more  than  five  miles 
from  the  nearest  justice  of  the  peace  in  their  township. 
Inasmuch  as  you  state  that  the  voters  of  the  City  of  Avon- 
dale in  the  Township  of  Gallatin  live  within  five  miles  of 
the  nearest  justice  of  the  peace,  we  are  of  the  opinion 
that  the  county  court  would  not  be  authorized  to  appoint 
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an  additional  Justice  for  the  City  of  Avondale. 


Respectfully  submitted, 


LAX  Wa&>££LAN 

Assistant  attorney  General 

API  ROVED: 


TTTTtIylor 

(Acting)  Attorney  General 
ldW:RT 
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SHERIFF:  The  county  court  In  the  November 

Term  must  make  an  order  allowing  a 
definite  amount  for  ohe  board  of  each 
person  for  each  day,  notwithstanding 
the  sheriff  boards  Federal  prisoners. 


February  21,  1939 


Hon*  Conn  Withers 
Prosecuting  Attorney 
Clay  county 
Liberty,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  F’ebruary  13,  1939,  which  reads  as  follows: 


"The  County  Court  of  Clay  County,  Mis- 
souri, has  asked  for  and  I do  hereby  res- 
pectfully request  the  opinion  of  your 
Department  upon  the  following  matter: 


A Grand  Jury  summoned  for  the  June 
1938  Terra  of  the  Circuit  Court  of 
Clay  County,  Missouri,  in  the  course 
of  its  investigations  placed  an  in- 
quiry as  to  the  expenditure  of  funds 
from  the  county  revenue  for  the  sup- 
port and  care  of  prisoners  of  the 
Federal  Government  who  were  confined 
in  the  Clay  county,  Missouri,  jail* 

As  an  investigation  under  this  sug- 
gestion the  Court  employed  an  auditor 
to  make  a recapitulation  of  the  funds 
expended  by  the  County  out  of  the  Treas- 
ury thereof  and  through  the  disburse- 
ments by  the  Court  for  all  supplies  and 
expenses  in  maintaining  the  jail  except 
the  allowances  to  the  sheriff  for  feed- 
ing prisoners,  and,  also,  to  give  them 
tiie  figures  concerning  the  number  of 
days  during  the  test  period  calculated 
on  the  basis  of  one  day  per  Federal 
prisoner,  for  the  total  of  confinement 
of  all  Federal  prisoners  for  the  test 
period. 


Hon.  Conn  Withers 


2- 


2/21/39 


The  Auditors  reported  that  for  the 
test  period  which  began  January  1, 
1937,  and  continued  to  November 
30,  1938,  the  general  expenses  paid 
through  warrants  by  the  County  Court 
and  not  through  the  statutory  allow- 
ance to  the  sheriff  were  as  follows: 


Totals 

Repairs  $1,018.16 

Laundry  •••••••••  283.07 

Gas  162.95 

Telephone  91.08 

’Water  202.43 

Supplies 443.36 

Coal  446.08 

Medical  attention  ....  138.89 

Disinfecting 795.14 

Hauling  •••• 23.50 

Lights  ••  264.05 

Insurance  •••••••*  82.58 


&3795I72S 

During  the  same  period  a total  of  state, 
county  and  Federal  prisoners  of  241  were 
• confined'  ‘for  a total  of  19,738  prisoner 
days.  Of  this  total  52  Federal  prisoners 
were  confined  for  a total  of  6941  prison- 
er days  and  189  county  and  state  prisoners 
for  a total  of  12,797  prisoner  days. 

Consultation  was  then  had  witn  tue  office 
of  the  United  States  Marshall  through 
whom  the  Federal  prisoners  are  received 
and  we  were  advised  that  it  was  the  prac- 
tice of  the  Federal  Government  to  pay  a 
flat  rate  to  the  sheriff  and  that  he  was 
expected  by  the  Federal  Government  to  take 
care  of  the  entire  support  of  the  Federal 
prisoners  out  of  that  rate  w-^ich  was, 
currently,  65/  per  day. 

It  was  found  that  the  sheriff  receiving 
this  rate  of  65/  per  day  did  take  care 
of  the  medical  attention  to  Federal 
prisoners  out  of  the  same,  but  not  any 
of  the  other  costs  which  are  paid  in  the 
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course  of  maintaining  the  prisoners 
in  the  ..jail  under  the  items  above 
set  out* 

The  County  Court  then  considered 
that  a sheriff  in  receiving  the  pay 
from  the  Federal  Government  for  the 
total  support  of  these  prisoners 
should  be  liable  to  the  County  for 
the  proportion  of  the  general  ex- 
penses paid  by  the  County  which 
could  be  allocated  to  the  support 
of  the  lederal  prisoners* 

To  that  end,  in  order  that  the  County 
might  be  reimbursed  for  the  general 
expenses  involved  in  maintaining  the 
Federal  prisoners,  an  order  was  entered 
by  the  County  Court  providing  for  the 
deduction  of  20/  per  prisoner  per  day, 

(which  was  arrived  at  by  dividing  the 
total  general  expense  for  the  test 
period  by  the  total  prisoner  days  for 
such  period)  from  the  allowances  to 
the  sheriff  for  the  maintenance  of 
county  and  state  prisoners  upon  the 
theory  that  he  was  being  reimbursed 
by  the  Federal  Government  for  such 
general  support  and  was  therefore 
indebted  to  the  county  in  the  amount 
properly  allocated  to  the  Federal 
prisoners,  which  was  calculated  to 
be  20/  per  day* 

The  point  has-  now  been  raised  by 
Section  8540,  R*  S#  Mo#  1929  that 
the  limit  the  county  can  be  reim- 
bursed is  the  rate  of  £>1#00  per 
month  and  that  the  county  cannot 
recover  for  any  allocation  of  the 
general  expenses  of  maintaining  the 
jail  apportioned  to  Federal  prisoners* 

We,  therefore,  desire  the  opinion  of  your  Depart- 
ment with  respect  to  the  following  questions  under 
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the  above  facts: 

1*  May  the  County*  under  the  above  facts, 
make  a deduction  of  20 / per  day  per 
prisoner  for  the  maintenance  of  the 
Federal  prisoners  from  the  sura  due 
the  sheriff  on  other  matters  from 
the  County? 

2*  If  the  foregoing  question  la  answered 
in  the  negative  does  the  bounty  have 
any  right  to  force  re-payment  to  it 
of  County  funds  expended  in  the  keep- 
ing of  Federal  prisoners  in  the  bounty 
Jail? 

3.  If  so*  by  what  means  may  this  right 
of  repayment  be  enforced  and  by  what 
method  should  the  amount  tnereof  be 
determined?  M 


Section  11794  R*  S.  Missouri*  1929*  reads  as 

follows : 

"Hereafter  sheriffs*  marshals  and 
other  officers  shall  be  allowed  for  fur- 
nishing each  prisoner  with  board,  for 
each  day,  such  sum,  not  exceeding  sev- 
enty-five cents*  as  may  be  fixed  by  the 
county  court  of  each  county  and  by  the 
municipal  assembly  of  any  city  not  In  a 
county  in  this  state:  Provided*  that  no 
sheriff  shall  contract  for  the  fuFHIsTTlng 
of  such  board  for  a pric5~ leTs  than  that 
fixed  by  the  county" couft. " 


It  will  be  noticed  in  this  section  that  tine  officer  shall 
be  allowed  for  furnishing  the  board  for  each  prisoner  far 
each  day  and  not  exceeding  seventy-five  cents  per  day* 

It  will  also  be  noticed  that  this  certain  amount  for  each 
prisoner  for  each  day  shall  be  fixed  by  the  county  court 
of  each  county. 

Section  11,795  R.  S*  Missouri*  1929,  reads  as 

follows: 
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"It  shall  be  the  duty  of  the  county 
courts  of  each  county  in  this  state  at 
the  November  terra  thereof  in  eaoh  year 
to  make  an  order  of  record  fixing  the 
fee  for  furnishing  each  prisoner  with 
board  for  each  day  for one  year  comm- 
encing on  the  'first  day  of  January  next 
thereafter,  and  it  shall  be  the  duty 
of  the  clerk  of  the  county  court  to 
certify  to  the  clerk  of  the  circuit 
court  of  such  county  a copy  of  such  or- 
der, and  the  same  shall  be  filed  in  the 
office  of  the  clerk  of  the  circuit  court 
for  the  use  of  the  said  clerk  and  the 
Judge  and  prosecuting  attorney  in  mak- 
ing and  certifying  fee  bills*" 

It  will  also  be  noticed  in  this  section  that  it  spe- 
cifically says  that  it  is  the  duty  of  the  county 
court  to  make  the  allowance  for  each  prisoner  for 
each  day,  as  for  board,  beginning  on  the  first  day 
of  January*  The  section  does  not  eay  that  this 
allowance  can  be  cnanged  to  a different  amount  dur- 
ing the  ensuing  year. 

The  word  "board",  according  to  3 C*  J*,  page 
1130,  is  defined  as: 

"That  which  is  served  at  the  board  or 
taolej  food,  especially  meals  regularly 
furnished  for  pay,  some times  including 
lodging,  but  often,  as  in  table  board- 
day  board,  excluding  lodging;  * * * *" 

This  allowance  made  by  the  county  court  as  prescribed 
under  section  11795,  supra,  cannot  be  changed  during 
the  ensuing  year  and  it  was  so  held  in  the  case  of 
Mead  v.  Jasper  County,  305  Missouri  476;  266  S.  W* 
467,  1*  c.  469,  where  the  court  saldi 

"Section  11002  contemplates  that  the 
sheriff  himself  will  furnish  the  board 
for  the  prisoners  under  his  care  in  the 
county  jail.  But  the  proviso  that  hs 
snail  not  contract  for  the  furnishing 
of  such  board  for  a price  less  than  that 
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fixed  by  the  county  court  recognises  the 
fact  that  he  may  lawfully  contract  with 
others  to  furnish  such  board,  the  only 
limitation  thereon  being  that  he  shall 
not  be  permitted  to  profit  thereby, 
lections  11002  and  liO03  require  provision 
to  be  made  for  the  future,  to  wit,  -the 
ensuing  year,  and  common  fairness  requires 
that  the  county  court  should  not  be  per- 
mitted, through  mere  caprice  or  even  while 
acting  under  entirely  proper  motives,  to 
change  its  order  to  the  detriment  of  the 
sheriff.  Certainly,  if  respondent  had 
elected  to  contract  with  a third  person 
for  the  board  of  prisoners  for  tne  ensu- 
ing year  on  the  price  fixed  in  the  order 
of  December  1,  1922,  it  would  constitute 
a grievous  wrong  to  permit  the  county 
court  to  change  its  order. 

"It  is  probable  that,  in  the  exercise 
of  proper  business  foresight  and  sagacity, 
any  sheriff  boarding  prisoners  nimself 
would  make  annual  or  other  terra  contracts 
with  butchers,  grocers,  and  others  for 
furnishing  provisions  etc.,  on  the  basis 
of  the  price  fixed  by  the  county  court 
prior  to  January  1st.  In  any  event,  res-, 
pondent  clearly  had  the  right  so  to  con- 
tract. It  was  admitted  that  the  aggregate 
board  furnished  to  prisoners  by  the  res- 
pondent during  1923  amounted  to  a total 
of  9,678  days.  This  equaled  a daily  aver- 
age of  over  26  prisoners.  Substantial 
saving  could  undoubtedly  be  made  in  buying 
provisions  for  such  a number  by  making 
contracts  for  definite  periods,  not  longer 
than  the  year  for  which  the  price  was  fixed. 
The  respondent  therefore  acquired  a proper- 
ty right  in  the  order  of  December  1,  1922, 
which  the  county  court  could  not  arbitrari- 
ly destroy.  In  fact,  he  acted  under  that 
order  for  16  days  and  there  was  performance 
by  him  to  that  extent.  By  such  order  his 
rights  became  fixed. 
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"The  same  rule  of  law  which  protects 
the  sheriff  from  having  his  fees  for 
boarding  prisoners  cut  after  January 
1st  protects  tne  county  from  having  such 
fees  raised  alter  January  1st  by  a new 
county  court  which  might  be  inclined 
to  favor  tiie  sherif f • 

Section  12115,  K.  5.  Missouri,  1929,  reads  as 

follows  t 


"Hereafter  when  any  person  or  persons 
shall  be  confined  in  the  common  Jail  for 
any  criminal  offense,  the  sheriff  or  jail- 
er may  make  out  and  present  to  the  county 
court  at  its  regular  session,  a bill  for 
all  board  due  him  for  the  board  of  such 
prisoners;  such  bill  shall  specify  the 
offense  with  which  each  prisoner  is 
charged,  and  alia  11  be  audited  and  allowed 
by  such  county  court,  and  the  clerk  there- 
of directed  to  draw  a warrant  for  the  agg- 
regate amount  thereof.  When  the  filial  de- 
termination of  any  criminal  prosecution 
shall  bo  such  as  to  render  the  state  lia- 
ble for  costs  under  existing  laws,  it 
shall  be  the  duty  of  such  county  clerk 
to  certify  to  the  clerk  of  tne  circuit  or 
criminal  court  in  which  the  case  was  de- 
termined, the  amount  due  the  county  for 
boarding  said  prisoners;  it  shall  then 
be  the  duty  of  the  clerk  of  the  circuit 
or  criminal  court  in  which  the  case  was 
determined,  to  include  in  the  bill  of 
costs  against  the  state,  all  fees  for 
board  of  prisoners  theretofore  paid  by 
the  county,  setting  forth  the  fact  that 
such  fee 8 are  due  the  county,  and  the 
fee 8 for  board  which  have  accrued  since 
the  last  payment  by  the  county,  siiall  be 
stated  separately  as  being  due  the  sheriff 
or  jailer.  Such  fees  due  the  county  when 
collected  by  the  clerk  of  the  circuit  or 
criminal  court  shall  be  immediately  paid 
into  the  county  treasury." 
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Under  thiB  section  the  sheriff  may  make  out  and  present 
to  the  county  court  at  its  regular  session  a bill  for 
all  board  due  him  for  the  board  of  such  prisoners  under 
the  allowance  made  by  the  county  court  in  compliance 
with  section  11795,  supra* 

Section  8526,  R*  6,  Missouri,  1929,  reads  as 

follows  $ 

"The  sheriff  of  each  county  In  this  state 
shall  have  the  custody,  rule,  keeping  and 
charge  of  the  jail  within  his  county,  and  of 
all  the  prisoners  in  such  jail,  and  may  ap- 
point a jailer  under  him,  for  whose  conduct 
he  shall  be  responsible;  but  no  Justice  of 
the  peace  shall  act  as  jailer,  or  keeper  of 
any  jail,  during  the  time  lie  shall  act  as 
such  Justice*" 

Under  this  section  the  jailer,  or  sheriff, of  the  county 
has  the  custody,  mile,  keeping  and  charge  of  the  Jail 
within  his  county. 

Section  6527,  R*  8.  Missouri,  1929,  roads  as 

follows  1 

"It  snail  be  the  duty  of  the  sheriff 
and  Jailer  to  receive,  from  constables 
and  other  officers,  all  persons  who  shall 
be  apprehended  by  such  constable  or  other 
officers,  for  offenses  against  this  state, 
or  who  shall  be  committed  to  such  jail 
by  any  competent  authority;  and  if  any 
sheriff  or  jailer  shall  refuse  to  receive 
any  such  person  or  persons,  he  snail  be 
adjudged  guilty  of  a misdemeanor,  and  on 
conviction  shall  be  fined  in  the  dis- 
cretion of  the  court* " 

It  will  be  noticed  under  this  section  that  it  shall  be 
the  duty  of  the  sheriff  and  Jailer  to  receive  prison- 
ers and  it  is  mandatory  for  the  reason  that  it  sets 
out  that  it  shall  be  the  duty,  etc* 

Section  8533,  R*  S*  Missouri,  1929,  reads  as 
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"Whenever  any  person,  committed  to 
jail  upon  any  criminal  process,  under  any 
law  of  tills  sta^e,  shall  declare,  on  oath, 
that  he  is  unaole  to  buy  or  procure  nec- 
essary food,  the  sheriff  or  jailer  shall 
provide  suer:  prisoner  with  food,  for 
which  he  shall  be  allowed  a reasonable 
. compensation,  to  00  fixed  by  law;  and 
if,  from  the  inclemency  of  the  season, 
the  sickness  of  the  prisoner  or  other 
oause,  the  sheriff  shall  be  of  the 
opinion  that  fuel,  additional  clothes 
or  bedding,  medicine  and  medical  at- 
tention are  necessary  for  such  prisoner, 
he  shall  furnish  the  same,  for  wliich  he 
shall  be  allowed  a reasonable  compensa- 
tion. " 

Under  tnis  section  the  sheriff  must  furnish  the  prisoner 
with  food  where  the  prisoner  is  unable  to  pa^  for  same. 

In  the  case  of  State  ex  rel  v.  Price,  206  ’*o., 
130,  246  S.  W.  572,  1.  o.  574,  the  court  said: 

"While  the  statute  making  it  the  duty 
of  the  county  court  to  fix  the  daily 
allowance  for  the  feeding  of  prisoners 
terms  it  a "lee"  (section  11002,  R.  S. 

1919)  seems  carefully  to  avoid  any  such 
designation.  Tills  case  turns  upon  tne 
question  whether  or  not  this  allowance 
is  included  in  the  word  ’‘fees"  as  it  is 
used  in  section  11036  R.  S.  1919." 

Under  the  holding  in  this  case  the  court  held  that  the 
board  of  the  prisoner  as  allowed  by  the  county  court 
to  the  sheriff,  or  Jailer,  was  no*  a part  of  the  fee. 

Section  8524  R.  S.  Missouri,  1929,  reads  as 

follows: 

"There  shall  be  kept  and  maintained, 
in  good  and  sufficient  condition  axid 
repair,  a common  jail  in  each  county 
within  this  state,  to  be  located  at  the 
permanent  seat  of  justice  for  such  county." 
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Under  this  section  it  was  tne  duty  of  the  county  to 
maintain  a good  and  sufficient  jail  and  it  is  not  the 
duty  of  the  sheriff  or  Jailer  to  make  repairs  or 
furnish  commodities  so  as  to  make  the  jail  sufficient 
for  the  holding  of  prisoners,  and  followiiig  this  sec- 
tion the  court  in  holding  that  the  county  snail  keep 
a sufficient  Jail  it  said  in  the  case  of  harKreauer 
v.  Vernon  County,  216  Mo.,  696,  1.  c.  700  and  708* 

"This  case  is  twin  to  Lwing  v.  Vernon 
County,  this  volume,  page  661,  and  was 
argued  and  submitted  with  that  case. 

Mr.  Harkreader  was  sheriff  of  Vernon 
county.  He  sues  in  thr<-e  counts— on  the 
first,  for  his  outlays  ($246.16)  for  gas 
and  water  service  in  the  county  Jail;  on 
the  Becond,  for  outlay  ($18)  for  stamps 
used  in  his  official  business;  and  on 
the  third,  for  outlay  ($72)  for  janitor 
service  at  his  office  at  $2  per  month  — 
all  which  several  sums  he  paid  out  be- 
cause of  the  refusal  of  tne  county  court 
to  supply  such  water,  Janitor  ser- 

vice and  stamps,  and  for  which  ne  demand- 
ed and  was  refused  reimbursement. 

"The  case  went  on  change  of  venue  to 
Henry  county  and  was  there  tried  oefore 
a jury— Judge  Graves  presiding.  l;rom  a 
judgment  following  a verdict  on  each 
count,  Vernon  ccunty  appeals. " 

"It  is  written  in  the  statutes  txiat 
jails  should  be  »kapt  and  maintained 
in  a good  and  sufficient  condition, ' 
etc.  (H.  S.  1899,  sec.  8104),  that  is,' 

'good  and  sufficient'  in  a modern  sani- 
tary sense,  having  an  eye  to  the  sure 
results  established  by  scientific  in- 
vestigation of  the  disease-oreeding 
effects  of  filth  and  bad  air.  That 
statute  is  broad  enough  to  cover  the 
extraordinary  condition  disclosed  by 
this  record. 
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"We  are  driven  to  the  conclusion  there 
was  more  pique  than  principle  at  bottom 
In  the  action  of  the  county  court. 

"Let  the  judgment  be  affirmed.  It  Is 
so  ordered.  All  concur , except  Graves,  J.  , 
who  took  no  part.* 

According  to  the  holding  in  this  case  where  the  county 
did  not  furnish  a sufficient  Jail  or  quarters  for  the 
holding  of  prisoners, the  sheriff  could  purchase  such 
articles  and  make  such  repairs  as  to  make  it  sufficient 
and  could  recover  the  amount  expended  by  him  from  the 
county. 


Section  8538  R.  s.  Missouri,  1929,  reads  as 

follows  1 

"It  shall  be  the  duty  of  the  keeper 
of  the  Jail  In  every  county  within  this 
state  to  receive  into  his  custody  any 
prisoner  or  prisoners  who  may  be  from 
time  to  time  committed  to  his  charge, 
under  authority  of  the  United  States, 
and  to  safely  keep  every  such  prisoner 
or  prisoners,  according  to  the  warrant 
or  receipt  of  such  commitrent,  until 
he  or  they  shall  be  discharged  by  due 
course  of  law  of  the  United  States." 

It  will  be  noticed  under  this  section  that  it  is  the 
duty  of  the  keeper  or  Jailer  in  every  county  to  receive 
United  States  prisoners.  This  section  is  mandatory 
and  Is  further  shown  to  be  mandatory  by  section  8539  h. 
S.  Missouri,  1929,  which  assesses  a penalty  for  the 
failure  to  receive  United  States  prisoners  and  which 
section  reads  as  follows! 

"The  keeper  of  every  Jail  aforesaid 
shall  be  subject  to  the  same  pains  and 
penalties,  for  any  neglect  or  failure 
of  duty  therein,  as  he  would  be  subject 
to  by  the  laws  of  this  state  for  the 
like  neglect  or  failure  in  the  case  of 
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a prisoner  committed  under  the  authority 
of  the  said  laws." 

Section  8540  R.  S.  Missouri^  1929,  reads  as 

follows  1 


"The  United  States  shall  pay  for  the 
use  and  keeping  of  such  jails,  at  the 
rate  of  one  dollar  per  month  for  each 
person  that  ahall,  under  their  authority, 
be  committed  thereto,  and  also  to  the 
jailer  such  fees  as  he  would  be  entitled 
to  for  like  services  rendered  in  virtue 
- of  the  existing  laws  of  this  state,  dur- 
ing the  time  such  prisoner  shall  be 
therein  confined,  and  shall  support  such 
of  said  prisoners  as  shall  be  committed 
for  offenses •" 

It  will  be  noticed  by  this  section  that  the  county  is 
reimbursed  at  the  rate  of  one  dollar  per  month  for  each 
person  and  the  use  of  the  Jail  and  this  section  also 
provided  that  the  jailer  could  receive  such  fees  as 
he  would  be  entitled  to  for  like  services  rendered 
state  prisoners*  In  other  words  the  Legislature  by 
enacting  section  8540  provided  that  the  sheriff  should 
receive  the  same  fees  as  allowed  by  the  county  court 
for  the  board  of  the  prisoners,  but  in  reading  section 
8540,  it  will  be  seen  that  The  section  does  not  re- 
late to  board  but  only  for  the  support  of  said  prison- 
ers as  shall  be  committed  for  offenses  against  the 
United  States. 


CONCLUSIOIi. ' 

In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  if  the  county  court 
made  the  order  which  was  attached  to  your  request  and 
should  deduct  during  the  year  of  1939  the  amount  of 
twenty  cents  per  day  per  prisoner  from  the  fees  allow- 
ed the  sheriff  it  would  virtually  amount  to  the  chang- 
ing of  the  order  made  of  record  in  compliance  with 
section  11795,  supra,  for  the  reason  tnat  when  each 
government  prisoner  was  entered  in  the  jail  and  it 
being  the  duty  of  the  sheriff  to  aocept  the  govern- 
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men  t prisoner  it  would  change  the  order  as  made  during 
the  November  Term  by  the  county  court  for  the  fee  for 
each  prisoner  for  each  day  for  the  ensuing  year  of 
1939.  Tnis  conclusion  is  based  upon  the  holding  in 
Head  v,  Jasper  County , supra. 

It  is  further  the  opinion  of  this  department 
that  the  only  order  that  the  county  court  can  make  Is 
an  order  of  record  fixing  the  fee  for  furnishing  each 
prisoner  with  ooard  for  each  day  tot  one  year,  com- 
mencing on  the  first  day  of  January,  next, after  the 
meeting  of  the  county  court.  By  the  words  for  each 
prisoner  for  each  day  a definite  amount  must  be  set 
and  not  an  indefinite  amount  as  set  out  in  the  order 
of  the  county  court  reducing  that  allowance  twenty 
cents  for  each  government  prisoner. 

It  is  further  the  op-’nion  of  tills  department 
that  the  one  dollar  per  month  for  each  prisoner  com- 
mitted by  the  United  States  to  the  county  Jail,  under 
section  8640,  supra,  is  the  only  charge  that  the  county 
can  make  for  the  use  and  keeping  in  such  jail  govern- 
ment prisoners.  All  fee  statutes  should  be  strictly 
construed  and  the  sheriff  of  Clay  County  Is  entitled 
to  an  allowance  of  a definite  amount  for  each  prisoner 
for  each  day  for  the  ooard  of  prisoners. 

Of  course  the  above  opinion  should  not  be 
considered  as  binding,  but  is  only  made  for  the  pur- 
pose of  the  guidance  of  the  Prosecuting  Attorney  and 
the  county  court,  A very  similar  case  is  now  pending 
in  Jackaon  County,  wherein  Jackson  County  has  commenced 
an  action  against  Thomas  R,  Bash,  Ex-Sheriff  of  Jackson 
County,  in  regard  to  the  county  receiving  part  of  the 
board  paid  by  the  Government  to  the  sheriff  for  the 
boarding  and  keeping  of  federal  prisoners  in  the  Jackson 
county  jail  and  which  amount  had  been  collected  in  full 
by  the  sheriff  from  the  United  States  Government, 


APPROVED* 


HARRY  U.  KAY 

(Acting)  Attorney  General, 


Respectfully  submitted. 

If,  J.  BURKE 

-Assistant  Attorney  General 


STATE  PTTRCHASING  AGENT) 

) 

STATE  TREASURER ) 


The  State  Treasurer  rather  than  the  State 
Purchasing  Agent  is  given  the  duty  by  law 
to  purchase  liquor  stamps* 


October  28,  1939 


Hon.  Robert  V..  Vi  Inn 
State  Treasurer 
Jefferson  City,  Missouri 

Dear  Sir: 

V.e  have  received  your 
reads  as  follows: 


letter  of  October  2,  which 


"According  to  Section  13,  Laws  of  fcie- 
souri.  Extra  Session,  1S33-34,  it  is 
the  duty  of  the  Supervisor  of  Liquor 
Control  to  prescribe  an  official  seal 
and  label  for  the  collection  of  liquor 
tax  on  intoxicating  liquors. 

"It  is  my  understanding  that  it  is  the 
business  of  the  Supervisor  of  Liquor 
Control  to  furnish  specifications  for 
the  buying  of  said  stamps.  It  seems 
to  be  the  business  of  the  State 
Treasurer  to  furnish  these  stamps  for 
the  State  Liquor  Control  Department. 

The  General  Assembly  has  always  made 
an  appropriation  to  the  State  Treas- 
urer with  which  to  buy  these  stamps. 

"I  would  like  an  opinion  from  your  de- 
partment advising  me  whether  I should 
buy  these  stamps  with  bids  through  the 
State  Purchasing  Department  under  the 
State  Purchasing  Law  of  1933,  or 
whether  I shall  ask  for  bids  myself 
for  the  buying  of  State  liquor  stamps." 

The  act  creating  the  office  of  state  Purchasing 
Agent  and  prescribing  his  powers  and  duties  was  passed 
by  the  Fifty-Seventh  General  Assembly  in  1933  and  is 
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contained  in  Laws  of  Missouri,  1933,  pages  410  to  414, 
Inclusive.  In  substance,  this  act  provides  that  the 
Purchasing  Agent  shall  purchase  all  supplies  except 
printing,  binding  and  paper  for  all  departments  of  the 
state;  that  all  purchases  shall  be  based  on  competitive 
bids  and  no  department  shall  make  any  purchase  except 
through  the  Purchasing  Agent,  except  as  the  act  might 
otherwise  provide. 

At  the  Extra  Session  of  the  Fifty-Seventh  General 
Assembly  following  the  regular  session,  the  Liquor  Control 
Act  was  passed.  This  act  is  contained  in  the  Laws  of  Mis- 
souri, Extra  Session,  1933-34,  pages  77  to  95,  Inclusive. 
Relating  to  the  purchase  of  the  stamps  in  question,  the 
Legislature  enacted  Section  35  of  the  Liquor  Control  Act 
which  reads  as  follows: 

"It  shall  be  the  duty  of  the  state 
Treasurer,  upon  the  taking  effect 
of  this  act,  to  provide  suitable 
and  inimitable  state  certificates 
and  labels  for  this  inspection, 
gauging  and  labeling,  having  on 
each  proper  places  for  counter- 
signing by  the  State  Treasurer  and 
Supervisor  of  Liquor  Control,  and 
shall  safely  keep  the  same  together 
with  the  plates  used  in  making  them, 
when  not  in  actual  use.  The  State 
Treasurer  shall  from  time  to  time 
upon  demand,  deliver  tie  aforesaid 
labels  to  the  Lupervisor  of  Liquor 
Control,  taking  therefor  his  receipt, 
and  s"  all  charge  said  Supervisor  of 
Liouor  Control  with  the  same;  and 
shall  from  time  to  time,  as  said 
Supervisor  of  Liquor  Control  makes 
returns  of  moneys  collected  In  the 
course  of  his  inspection,  credit 
said  Supervisor  of  Liquor  Controls 
account  with  such  sums,  and  shall 
keep  a true  and  correct  book  account 
of  liis  dealings  with  said  Supervisor 
of  Liquor  Control*" 
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In  the  same  act  and  at  the  same  time,  the  leg- 
islature enacted  Section  13,  giving  certain  dutiea  to 
the  Supervisor  of  Liquor  Control.  Said  section  reads  in 
part  as  follows: 

”■»  * * prescribe  an  official  seal 
and  label  and  determine  the  manner 
in  which  such  seal  or  label  shall  be 
attached  to  every  package  of  intoxi- 
cating liquor  so  sold  under  this  act; 
tils  includes  prescribing  different 
official  seals  or  different  labels 
for  the  different  classes,  varieties 
or  brands  of  intoxicating  liquor ; * ." 

While  said  Section  13  was  amended  by  the  Legis- 
lature in  1937,  the  above  quoted  part  was  not  disturbed 
or  altered  in  any  way.  It  appears,  therefore,  that  the 
Legislature  intended  for  the  Supervisor  of  Liquor  Control 
to  prescribe  the  form  and  type  of  seals  and  labels  to  be 
attached  to  every  package  of  Intoxicating  liquor  sold  in 
this  state  and  that  "It  shall  be  the  duty  of  the  State 
Treasurer,  upon  the  taking  effect  of  this  act,  to  pro- 
vide suitable  and  inimitable  state  certificates  and 
labels".  In  other  words,  the  duty  was  directly  placed 
on  the  State  Treasurer  to  provide  the  stamps.  The  Legis- 
lature did  not  say  that  the  Purchasing  Agent  or  any  other 
officer  should  provide  the  stamps  or  that  the  Treasurer 
could,  in  any  way,  delegate  this  power.  On  the  contrary, 
the  Legislature  said  in  definite  terms  that  the  duty 
shall  devolve  upon  the  State  Treasurer  to  provide  suit- 
able stamps.  In  other  words,  while  the  Legislature  pro- 
vided in  the  1933  session  that  the  Purchasing  Agent  should 
purchase  all  supplies,  the  same  Legislature  in  a subse- 
quent session,  took  away  from  him  the  authority  to  purchase 
and  provide  the  liquor  stamps,  and  gave  this  particular 
function  to  the  State  Treasurer. 

In  discussing  the  meaning  of  the  word  "provide", 
the  Kansas  City  Court  of  Appeals  in  the  case  of  Hoffman 
v.  Mastin,  119  S.W.  (2nd)  1027,  at  l.c.  1029,  quoted 
from  Webster* s Dictionary  as  follows: 
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" 1 Provide'  Is  defined  by  Webster  as: 

"2,  To  look  out  for  In  advance;  to 
procure  beforehand;  to  prepare, 

"3.  To  supply  for  use,  afford;  con- 
tribute; yield. 

“4.  To  furnish,  supply,  stock  with. 

"5.  To  equip  in  preparation;  fit  out 
with  means  to  an  end.” 

It  will  be  observed  that  the  word  Mprovide"  means 
to  "furnish11  and  to  "supply".  Referring;  again  to  Section 
35,  it  appears  that  the  State  Treasurer  is  the  one  person 
specifically  authorized  by  the  Legisleture  to  "furnish" 
and  "supply"  the  stamps;  that  the  State  Treasurer,  as  the 
one  authorized  to  furnish  and  supply  the  stamps,  is  the 
only  one  authorized  to  do  so.  It  would  be  difficult  to 
say  that  the  Legislature  in  placing  the  duty  on  the  State 
Treasurer  to  provide,  furnish  and  supply  certain  equip- 
ment, really  intended  that  he  was  not  to  have  full  power 
to  fully  carry  out  this  mandate,  but  rather  that  he  was  to 
request  another  state  officer  to  perform  this  particular 
duty  for  him.  Such  a construction  does  not  seem  reason- 
able. 

As  we  have  stated.  Section  35  wes  passed  after 
the  Purchasing  Agent  Act  was  enacted  into  law  and  at  a 
subsequent  session  of  the  sane  Legislature.  Section  35 
was  undoubtedly  intended  as  a special  act  relating  solely 
to  the  acquisition  of  state  liquor  stamps  and  to  no  other 
commodity.  The  Purchasing  A.gent  Act  is  obviously  a general 
statute  relating  to  all  purchases  except,  of  course,  any 
matters  which  the  Legislature  might  later  see  fit  to  ex- 
clude from  its  operation. 

As  the  Supreme  Court  said  in  the  case  of  State 
ex  Inf.  Barrett  v.  Imhoff,  291  Mo.  603,  l.c.  617: 
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"Y*e  have  said,  not  once,  but  a num- 
ber of  times  that  where  there  are 
two  acts  and  the  provisions  of  one 
have  special  application  to  a par- 
ticular subject  and  the  other  Is 
general  in  its  terms  and  if  standing 
alone  would  ifaclude  the  same  matter 
and  thus  conflict  with  the  special 
act,  then  the  latter  must  be  con- 
strued as  excepted  out  of  the  pro- 
visions of  the  general  act,  and  hence 
not  affected  by  the  enactment  of  the 
latter," 

Therefore,  since  the  State  Purchasing  Agent  Act 
would  have  included  the  same  matter,  that  is,  the  pro- 
viding of  liquor  stamps,  had  Section  35  not  been  passed 
placing  this  particular  duty  in  the  hands  of  another, 
such  duty  is  excepted  out  of  the  duties  of  the  State  Pur- 
chasing Agent  and  the  same  is  given  solely  to  the  State 
Treasurer, 

furthermore,  it  has  been  the  practice  of  the 
State  Treasurer  to  purchase  directly  such  stamps  ever 
since  the  present  Liqaaor  Control  Act  has  been  a law. 

The  State  Treasurer  has  always  made  such  purchases  direct 
and  has  always  fully  "provided"  the  stamps  for  use  by  the 
Supervisor  of  Liquor  Control  after  the  Supervisor  has  de- 
signed the  form,  etc.  The  Purchasing  Agent  lias  never  pro- 
vided such  stamps  according  to  our  understanding.  This 
procedure  has  always  been  the  departmental  construction 
by  the  departments  involved.  The  courts  have  always  hold 
that  departmental  constructions  are  entitled  to  great 
weight. 


In  the  case  of  In  Re  Bernay's  estate,  126  S.V*. 
(2nd)  209,  l.c.  217,  the  Supreme  Court  of  Missouri 
said: 
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"It  la  true  that  the  construction 
of  a statute  by  those  charged  with 
Its  execution,  especially  when  it 
has  long  prevailed,  is  entitled  to 
great  weight  and  should  not  be  dis- 
regarded or  overturned  except  for 
cogent  reasons,  and  unless  it  be 
clear  that  such  construction  is 
erroneous  * " 


CONCLUSION, 


xt  follows,  therefore,  that  the  Legislature,  in 
enacting  Section  35  of  the  Intoxicating  Liquor  Laws,  pro- 
vided a special  statute  authorizing  and  directing  the 
State  Treasurer  to  fully  "provide"  liquor  stamps  for  use 
by  the  Supervisor  of  Liquor  Control,  and  that  this  duty 
was  thereby  excepted  out  of  the  provisions  of  the  Pur- 
chasing Agent  Act  which  is  an  earlier  enactment  giving  to 
the  State  Purchasing  Agent  the  right  generally  to  inake  all 
purchases.  The  power  and  duty  to  provide  liquor  stamps, 
consequently,  is  exclusively  vested  in  the  State  Treasurer 
and  he  should  make  all  such  purchases. 


Respectfully  submitted. 


J.F.  ALLEBACH 

Assistant  Attorney  General 


A.  .-ROVED  BY: 


J ,E,  TAYLOR 

(Acting)  Attorney  General 
JFAtVAC 
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INFORMATION : 


Approved  form  of  information  under  Section  4304 
R.  S.  Mo.  1929. 


March  lb,  1939 


Mr.  Carl  F.  Wymore 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


^ear  Mr.  Wymore : 


We  are  in  receipt  of  your  letter  of  recent  date, 
wherein  you  state  as  follows: 


"Will  you  please  render  me  an  approved 
information  for  the  prosecution  of  a 
false  and  bogus  check  under  section 
4303,  Revised  Statutes  of  Missouri, 
1929." 


On  March  1st,  you  advised  us  orally  that  the  defendant 
obtained  merchandise  from  the  J.  C.  Penny  Clothing  Company 
of  Jefferson  City,  Missouri,  and  gave  a personal  check  for 
the  merchandise  he  obtained  on  a bank  at  Salina,  Kansas, 
representing  that  he  I-ad  funds  there  on  deposit. 

The  check  was  deposited  by  the  clothing  company  in  a 
local  bank  for  collection  and  payment  from  the  bank  at 
Salina,  but  was  refused  by  reason  of  the  fact  the  defendant 
did  not  have  any  money  in  the  Kansas  bank. 

Section  4304  R.  S.  Mo.  1929  provides  as  follows: 


"Every  person  who,  with  the  intent  to 
cheat  and  defraud,  shall  obtain  or 
attempt  to  obtain,  from  any  other  per- 
son, or  persons,  any  money,  property 
or  valuable  thing  whatever  by  means 
or  by  use  of  any  trick  or  deception. 
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or  false  and  fraudulent  represen- 
tation, or  statement  or  pretense, 
or  by  any  other  means  or  instrument 
or  device,  commonly  called  * the  con- 
fidence game,'  or  by  means,  or  by 
use,  of  any  false  or  hocus  check, 
or  by  ju^.ans  of  a check  drawn,  with 
intent  to  cheat  and  defraud,  on  a 
bank  in  vtoich  the  drawer  of  the  check 
knows  he  has  no  funds,  or  by  means, 
or  by  use,  of  any  corporation  stock 
or  bonds,  or  by  any  other  written  or 
printed  or  engraved  instrument,  or 
spurious  coin  or  metal,  shall  he 
deemed  guilty  of  a felony,  and  upon 
conviction  thereof  be  punished  by 
imprisonment  in  t he  state  penitentiary 
for  a term  not  exceeding  seven  years." 


In  the  case  of  State  vs.  hoblnson  14  S.  <»•  (2d)  (iio) 
452  l.c.  465,  the  court  in  passing  on  an  information  based 
on  Section  5652  h.  • 1j19,  nov.  section  4304,  supra,  saidt 


"(1)  ?he  essentials  to  a charge  under  the 
statute  (section  3552,  I . S.  1919),  here 
alleged  to  have  been  violated,  are  set  forth 
with  particularity  in  State  v.  hoesch  (Mo. 
Sup.)  180  S.  W.  F75,  878,  and  cases.  Among 
others  the  allegation  is  required  to  be 
made  that  the  party  defrauded  relied  upon 
and  believed  in  the  truth  of  the  pretenses 
made  by  the  defendant  and  was  thus  in- 
dxiced  to  and  did  art  with  his  property." 


In  the  case  of  State  vs.  Loesch  180  S.  W.  (Mo)  867  1. 
878,  the  court  said: 


"Allegations  covering  the  essentials 
herein  stated  appear  in  the  information: 
'She  name  of  the  defendant;  the  venue 
of  the  crime  (State  v.  Terry,  109  L'.o. 

001,  19  5.  ti.  £06);  the  date  of  its  com- 
mission; that  it  was  committed  feloniously 
with  intent  to  cheat  and  defraud  (State 
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v.  i^artin,  226  Mo . loc.  clt.  548, 

126  S.  W.  442;  State  v.  Woodward,  156 
Mo.  143,  56  S.  W.  880;  State  v.  Scott, 

48  Mo.  422);  the  names  of  the  parties 
to  whom  the  false  pretenses  were  made 
(State  v.  Samuels,  144  Mo.  68,  45  S.  W. 

1088;  State  v.  Chissell,  245  Mo.  loc. 
cit.  557,  160  S.  W.  1066);  their  owner- 
ship of  the  property,  its  description 
and  value  (State  v.  Myers,  82  Mo.  558, 

52  Am.  Hep.  389;  State  v.  Vandenburg, 

169  Mo.  230,  60  S.  W.  79;  Halley  v.  State, 

43  Ind.  509;  State  v.  Ladd,  32  N.  H.  10); 
the  nature  of  the  t rick  or  f raud  coxanitted 
by  defendant  described  with  certainty 
(State  v.  Porter,  76  Mo.  171;  State  v. 
Miller,  212  Mo.  73,  111  S.  W.  18);  that 
the  pretenses  made  were  false,  and  defen- 
dant’s knowledge  of  their  falsity  when 
made  (State  v.  Jans on,  80  Mo.  97;  State 

v.  Bradley,  68  Mo.  140);  that  the  parties 
defrauded  relied  upon  and  believed  in  the 
truth  of  the  pretenses  made  by  the  defen- 
dant, and  were  thus  Induced  to  and  did 
part  with  their  property  (State  v.  j&elly, 

170  Mo.  151,  70  S.  W.  477;  State  v.  uubbard, 
170  Mo.  346,  70  S.  W.  883;  State  v.  Vorback, 
66  Mo.  168;  State  v.  Lvers,  49  Mo.  542); 
that  the  pretenses  were  designedly  (State 

v.  Wilson,  143  Mo.  334,  44  8.  W.  722)  made 
by  the  defendant,  and  by  the  means  thereof 
he  did  feloniously  obtain  and  receive  from 
the  parties  named  the  property  described, 
with  the  intent  to  cheat  and  defraud  them 
of  same  (State  v.  Barbee,  136  Mo.  440, 

37  S.  W.  1119).  The  foregoing  allegations, 
which  are  formally  pleaded,  are  sufficient 
to  charge  an  offense  under  section  4765, 

R.  S.  1909,  and  the  defendant  will  not  be 
heard  to  complain  that  he  has  not  been 
Informed  as  to  the  nature  and  cause  of  the 
aocusatlon  against  him.  State  Foley, 

247  Mo.  loc.  cit.  628,  153  S.  W.  1010; 

State  v.  Lovan,  245  Mo.  616,  151  S.  W.  141; 
State  v.  Bonaldson,  243  Mo.  460,  148  S.  W. 
79." 
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The  following  information  under  Section  4504,  supra, 
is  based  upon  the  sug  estions  in  the  above  case  of  State 
vs*  Loesch,  supra: 


"Carl  F.  Wymore,  Prosecuting  Attorney 
within  and  for  the  body  of  the  County 
of  Cole  and  State  of  Missouri,  under 
his  official  oath  and  according  to  his 
best  information,  knowledge  and  belief, 

informs  the  court  that  one  , 

on  the  day  of  , , 

at  the  City  of  , County  of 

Cole,  State  of  , aid  unlawfully, 

feloniously,  knowingly  ana  deal  ,nealy 
with  the  Intent  then  ana  there  to  cheat 

and  defraud  one  , did 

falsely  and  fraudulently  repres ent , pre- 
tend and  state  to  the  said  , 

that  he  the  said  , had  law- 

ful  money  of  the  tfnited  States  deposited 


that  ne  the  saia  , naa  law- 

ful money  of  the  “United  States  deposited 
to  his  credit  in  the  ’Bank  of  * , 

a banking  corporation  duly  incorporated, 
organized  and  operating  as  such  under  the 
laws  of  t he  state  of  , and 

that  said  money  was  subject  to  be  checked 
out  of  said  bank,  and  that  he  had  suffi- 
cient money  deposited  in  said  bank  to 

purchase  and  pay  for  of  the 

value  and  purchase  price  of  hol- 
lars, and  the  said  further 

falsely  pretended  and  represented  to  the 

said  (herein  set  out  other 

evidence.  If  any,  of  the  nature  of  the 
trick  or  f raud  com.  itted  by  d efendant  des- 
cribed with  certainty),  that  the  said 

, believing  the  said  false 

pretenses  and  representations  so  made  by 

the  said  , and  being  deceived 

thereby,  was  by  reason  thereof  then  and 
there  Induced  to  sell  and  deliver  to  the 
said  , the  per- 
sonal property  of  lor  the 

purchase  price  of  .Dollars  and 

the  8 aid  gave  the  said 
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I>er©onal  check  for  th©  above  amount 

drawn  on  the  * Bank  of  ' , 

In  payment  for  said  and 

the  said  relying  upon 

the  statements  so  ua. de  by  tlx©  said 

, and  believing  them 

ana  each  cf  them  to  be  true,  then  and 
the.©  accepted  said  false  and  bogus 
check  In  payment  of  the  purchase  price 

of  said  and  delivered 

the  said  Vo  t he  said 

, and  the  said  

presented  said  false  and  bogus  check  at 
the  * bank  of  1 , a banking 

corporation  duly  incorporated,  organised 
and  operating  as  such  under  the  laws  of 
the  State  of  Missouri  for  collection 

and  payment  at  the  * Bank  of  1 , 

and  the  payment  was  refused  by  said 
* Bank  of  * , because  the  said 

bad  no  funds  in  said  bank, 
and  the  said  by  means  of 

said  false  pretenses  and  representations 

so  made  to  the  said  as 

aforesaid,  unlawfully,  feloniously, 
knowingly  and  designedly  did  then  and 

there  obtain  from  the  said  

the  posseselon  of  the  said  

of  the  value  of  'Dollars  of 

the  moneys  and  property  of  the  said 

with  the  intent  then  and 

tnere  unlawfully  ana  feloniously  the 

said  to  cheat  and  de- 

fraud  of  the  same.  Whereas,  in  truth 

and  in  fact  the  said  did 

not  have  any  money  in^tY.e  ' auk  of  » 

(herein  eet  out  other  clauses,  if  any, 
negativing  the  truth  of  the  alleged 
statements  and  representations  charged  to 
have  been  made  by  the  defendant)  all  of 

which  he  the  said  then  and 

there  well  knew  the  said  false  representa- 
tions, statements  and  pretenses  made  as 
aforesaid  to  be  false;  against  the  peace 
and  dignity  of  the  state." 
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From  the  foregoing,  we  are  of  the  opinion  that  the 
a ove  Information  contain®  the  essential  elements  to  stake 
a charge  under  Section  4304,  R.  S.  Mo.  1929. 


Respectfully  submitted. 


i-ltkX  WiiSoliUixAin 

Assistant  Attorney  General 

APPROVE]}  i 


J.  I . TAYtiOR 

(Acting)  Attorney  General 

MW*RT 
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INSANE  PERSONS:  Cole  County  is  liable  for  the  expenses  of  a 

patient  originally  declared  insane  by  said  county 
and  becomes  insane  again,  even  though  the  patient 
has  been  residing  in  another  county  for  several 
months.  The  county  may,  in  its  discretion,  bear 
the  expense  of  a person  found  insane  when  the 
residence  is  not  known  and  cannot  be  determined. 

July  1,  1959 


Hon,  Carl  P.  Y.'ymore 

Prosec  •;  ■ ing  Attorney 
Cole  bounty 

Jefferson  City,  Missouri 
Dear  Sir: 


This  department  is  in  receipt  of  your  recent 
letter  wherein  you  present  two  questions  relative  to 
the  status  of  insane  persons.  Your  first  question  is 
as  follows: 


"Where  a worian  was  a resident  of 
this  County  and  had  been  declared 
Insane  in  this  County,  but  had  been 
fully  discharged  from  the  State  Hos- 
pital, and  then  changed  her  residence 
to  another  County,  and  after  arriving 
there  and  residing  there  for  several 
months,  became  insane  and  was  then 
sent  to  the  State  Hospital  from  that 
County,  whLch  County  would  be  liable 
for  her  support  in  the  State  Hospital." 

Formerly,  the  statutes  contained  a section  to 
the  effect  that  every  patient  "in  the  asylum  shall  be 
deemed  to  be  the  county  patient  of  the  county  first 
sending  him,  till  one  year  after  his  regular  discharge 
from  the  asylum".  This  statute  was  evidently  repealed 
a number  of  years  ago.  The  intention  of  the  Legislature 
with  respect  to  the  support  of  the  insane  poor  is 
clearly  and  simply  stated  in  the  case  of  State  ex  rel. 
Yarnell  v.  Cole  County  Court,  80  Mo.,  l.c.  84,  where  it 
is  said: 


*e  think  it  apparent  from  the  above 
statutory  provisions  and  the  general 
law  regulating  asylums,  (2  R.S.,  p. 
818,)  that  it  was  the  intention  of  the 
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legislature  to  cast  the  burden  of 
supporting  the  Insane  poor  upon  each 
county  where  such  Insane  poor  have 
acquired  a residence  or  settlement, 
and  that  where  an  Insane  poor  person 
is  sent  from  a county  and  is  dis- 
charged from  the  asylum,  he  shall  be 
deemed  to  be  the  county  patient  of 
such  county  for  the  period  of  twelve 
months  after  such  discharge,  the 
language  of  the  statute  being  that 
every  patient  in  the  asylum  shall 
be  deemed  to  be  the  county  patient 
of  the  county  first  sending  him  till 
one  year  after  his  regular  discharge. 
It  seems  to  have  been  the  purpose  of 
the  legislature  to  provide  that  be- 
fore the  support  of  an  insane  poor 
person  of  one  county  can  be  shifted 
to  or  cast  upon  another  county,  such 
insane  person  must  have  ceased  to 
reside  in  the  former  county  for  the 
period  of  one  year.  The  same  policy 
lias  been  indicated  in  the  law  regu- 
lating the  support  of  the  poor,  (2. 
R.S.,  p.  1289,  Sects.  6579,  6581,) 
where  it  is  provided  that  poor  per- 
sona shall  be  received,  maintained 
and  supported  by  the  county  of  which 
they  are  inhabitants;  and  that  no 
person  shall  be  deemed  an  Inhabitant, 
within  the  meaning  of  the  chapter, 
who  has  not  resided  in  the  county  for 
the  space  of  twelve  months  next  pre- 
ceding the  time  of  any  order  being 
made  respecting  such  person,  or  who 
shall  have  removed  from  another 
county  for  the  purpose  of  imposing 
the  burden  of  keeping  such  poor  per- 
son on  the  county  where  he  or  she 
last  resided  for  the  time  aforesaid." 


Hon,  Carl  F.  Yiymore 
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The  question  of  residence  of  an  insane  person 
is  discussed  in  the  case  of  Thomas  v.  I'acon  County, 
175  Mo,,  l.c,  76,  where  it  is  said! 


"Of  the  four  classes  provided  for  by 
the  statutes  quoted,  three  are  placed 
within  the  Juri edict ion  of  the  county 
court  to  find  the  facts  essential  to 
the  reception  and  maintenance  of  the 
Insane  person  in  the  asylum  at  the 
county’s  expense  and  one  of  those  es- 
sential facts  is  residence  of  the  per- 
son in  the  county.  The  fourth  class 
requires  no  adjudication  of  the  facts 
by  the  county  court  but  authorizes 
the  Governor  to  'by  his  warrant  to 
the  sheriff  of  the  proper  county,  or 
warden  of  the  penitentiary,  order 
such  lunatic  to  be  conveyed  to  the 
asylum  and  there  kept  until  restored 
to  reason,  • , and  the  expense  of  con- 
veying such  lunatic  to  the  asylum 
shall  be  audited  and  paid  out  of  the 
fund  appropriated  for  the  payment  of 
criminal  costs,  but  the  expenses  at 
the  asylum  for  his  board  and  clothing 
shall  be  paid  as  now  provided  by  law 
in  cases  of  the  insane  poor.  Pro- 
vided, if  such  person  shall  have  prop- 
erty, the  costs  shall  be  paid  out  of 
his  property,  by  his  guardian. 1 Hie 
plaintiff  relies  on  that  part  of  the 
clause  Just  quoted  which  provides  that 
the  expenses  'shall  be  paid  as  now  pro- 
vided by  law  in  cases  of  the  insane 
poor, ' for  his  right  to  recover  in  this 
case.  As  we  have  seen,  the  only  pro- 
vision made  by  law  for  charging  such  ex- 
pense to  a county,  is  in  case  the  in- 
sane person  is  a resident  of  the  county. 
The  residence  of  the  insane  person  in 
hacon  county,  therefore,  becomes  an  es- 
sential fact  for  the  plaintiff  in  this 
case  to  prove  before  he  can  recover," 


Hon.  Carl  P.  Wymore 
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In  the  case  of  Shields  v,  Johnson  County,  144 
Mo,  76,  the  question  arose  as  to  what  county  was  liable 
for  the  maintenance  of  a person  who  escaped  from  a 
lunatic  asylum,  and  while  In  the  county,  c omitted  a 
homicide,  and  defended  himself  successfully  on  the 
grounds  that  he  was  Insane  at  the  time.  It  was  nec- 
essary for  the  county  liable  to  show  the  patient  was  a 
resident  of  that  county. 

Section  655,  R.S.  Missouri,  1929,  defining 
"residence".  Is  In  part  as  follows: 

"*  * * the  place  where  the  family 
of  any  person  shall  permanently  re- 
side In  this  state,  and  the  place 
where  any  person  having  no  family 
shall  generally  lodge,  shall  be 
deemed  the  place  of  residence  of 
such  person  or  persons  respectively; 

■u  # 

j 

Section  12952,  R.S.  Missouri,  1929,  defines  who 
Is  deemed  a resident  of  a county. 

Applying  the  above  decisions  and  the  statutes 
to  the  facts  which  you  have  submitted,  we  think  the 
liability  of  a county  for  the  maintenance  of  a patient 
should  be  based  on  the  fact  that  the  patient  Is  a resi- 
dent or  a citizen  of  the  county  which  Is  to  be  deemed 
liable. 

You  state  that  the  woman  In  question  was  a resi- 
dent of  Cole  County  and  duly  declared  Insane  by  said 
county.  After  her  discharge  from  the  hospital,  she  took 
up  her  abode.  In  another  county,  "residing  there  for  sev- 
eral months" • She  may  have  had  an  Intention  to  become  a 
resident  and  cltlsen  of  the  other  county.  However,  she 
had  not  been  a resident  of  such  county  for  the  required 
statutory  length  of  time  and  we  think  that  insofar  as 
the  laws  and  decisions  relating  to  insane  patients  make 
this  mandatory,  she  was  still  a resident  and  cltlsen 
of  Cole  County  and  that  Cole  County  would  be  liable  for 
her  support  In  the  State  Hospital. 


Hon.  Carl  F,  Wymore 
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Your  second  question  Is  as  follows : 

"Where  a man  Is  found  In  this  County 
and  apparently  Is  Insane,  does  this 
County  have  the  power  to  send  him  to 
the  State  hospital.  If  the  County 
Court  finds  him  Insane,  where  his 
residence  Is  not  known  and  cannot  be 
determined." 

The  above  decisions  bearing  on  your  first  ques- 
tion can  also  be  made  applicable  to  the  second  question 
Insofar  as  the  question  of  the  county  court  Is  concerned. 

The  statute  mentions  "poor  patients"  and  "pay 
patients".  If  a person  has  no  estate  and  is  found  In 
the  county,  the  county  Is  liable  for  the  expenses  of  such 
person  In  the  State  Hospital.. 

Under  Section  12950,  R.S.  Missouri,  1929,  It  Is 
the  duty  of  the  county  court  to  relieve,  maintain  and 
support  poor  persons  who  are  inhabitants  of  said  county. 

Section  12954,  R.S.  Missouri,  1929,  Is  as  follows: 

"The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief 
to  all  persons,  without  regard  to  res- 
idence, who  may  require  Its  assistance." 

In  the  case  of  Scotland  County  v.  McKee,  168  Mo. 
282,  it  was  held  to  the  effect  that  a county  Is  not 
bound  to  provide  for  a poor  person  who  Is  not  a resident 
of  the  county,  but  in  its  discretion,  may  do  so., 

be  are,  therefore,  of  the  opinion  that  the  county 
court  has  the  power  and  discretion  to  send  to  a State 
Hospital  a patient  when  said  patient's  residence  Is  not 
known  and  cannot  be  determined. 

Respectfully  submitted. 


APPROVED  By:  OLLIVER  W.  NOLEN 

Assistant  Attorney  General 


(Acting)  Attorney  General 
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